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BiU  of  Sale — After-acquired  Property — 
Pledge— Legal  Title— Equitable  Title— 
Judicature  Act,  1873,  a.  25,  aub-s,  11. 

A  pledgee  of  gooda^  which  wre  auiject  to 
an  aaaignment  aa  after-acquired  property 
under  a  bill  of  aale,  who  haa  no  notice  of 
the  bill  qfaalCf  haa  a  good  title  againat  the 
bill  ofacUe  holder. 

A  bill  of  aaie  aaaigning  property  to  be 
afterwarda  acquired  confera  only  an  equit- 
able title  on  the  grantee,  which  givea  way  to 
a  legal  title  acquired  without  notice  of  the 
billqfaale. 

Appeal  against  the  decision  of  Huddle- 
ston,  B.,  upon  further  consideration,  after 
the  trial  of  the  action  at  Gloucester  without 
a  jury,  wherebj  judgment  was  entered  for 
the  plaintiff  for  17H.  lOa.,  to  be  reduced  to 
la.  on  the  return  of  the  goods  in  question. 

The  goods  for  the  detention  of  which 
the  action  was  brought  consisted  of  certain 
jewellery,  which  previously  to  the  17th  of 
September^  1883,  were  part  of  the  stock-in- 
tnde  of  one  Manning,  a  jeweller,  in  his 
shop,  No.  64  High  Street,  Worcester. 

^  (hram  Brett,  M,R.,  Cotton,  L.J.,  and 
Lindley,  L  J". 

Toil.  64.— Q.B. 


On  the  3rd  of  February,  1881,  a  bill 
of  sale  was  given  by  Manning  to  the 
plaintiff  to  secure  the  balance  of  the  pur* 
chase-money  on  the  sale  of  the  business 
at  64  High  Street.  By  that  bill  of  sale 
Manning  assigned  to  the  plaintiff  the  good- 
will in  the  business,  also  ''  all  and  sin- 
gular  the  stock-in-trade,  fixtures,  and  trade, 
fittings,  plate,  linen,  china,  chattels,  and 
other  effects  and  things  in  or  about  or 
belonging  to  the  said  shop,  dwelling-house, 
and  premises,"  and  also  "  all  the  stock-in- 
trade,  trade  fixtures,  and  fittings,  goods, 
chattels,  and  effects,  which  shall  or  may  at 
any  time  or  times  during  the  continuance 
of  this  security  be  brought  into  the  afore- 
said shop,  messuage,  or  dwelling-house 
and  premises,  or  be  appropriated  to  the 
use  thereof,  either  in  addition  to  or 
substitution  for  the  stock-in-trade,  trade 
fixtures  and  fittings,  goods,  chattels,  and 
effects  now  being  thereon  or  belonging 
thereto,  or  any  of  them."  It  was  further 
provided  by  the  bill  of  sale  that,  until 
default  in  the  payments  to  be  made. 
Manning  was  to  retain  possession  of  the 
chattels  and  premises,  and  that  *^  all 
future  property  expi^essed  to  be  assigned 
should  be  subject  to  the  security  thereby 
made,  although  the  same  or  any  part 
thereof  might  not  be  capable  of  passing  at 
law  by  the  assignment ;  and  the  expression 
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^  chattels  and  premises '  should  in  all 
cases  extend  to  and  include  such  future 
property."  The  bill  of  sale  was  duly 
registered. 

On  the  17th  of  September,  1883,  Man- 
ning pledged  the  jewellery  in  question 
with  the  defendants  in  consideration  of  an 
advance  of  70/.  The  jewellery  was  not 
in  the  shop  or  on  the  premises  at  64  High 
Street  on  the  3rd  of  February,  1881,  but 
was  purchased  by  Manning  subsequently, 
and  brought  into  the  shop  in  the  course 
of  carrying  on  the  business.  The  defen- 
dant had  no  knowledge  of  the  bill  of  sale. 

After  the  argument  on  further  con- 
sideration, judgment  was  given  by  Hud- 
dleston,  B.,  who,  after  disposing  of  certain 
other  questions  in  the  action  in  favour  of 
the  pliuntiff,  continued  as  follows  :— 

''  At  common  law  after-acquired  pro- 
perty would  not  pass  so  as  to  entitle  the 
plaintiff  to  recover  either  in  trover  or 
detinue — Lwan  v.  ThomJLon  (1);  but  in 
equity  a  different  rule  prevails,  and  a 
contract  for  the  sale  of  chattels  to  be 
afterwards  acquired  transfers  the  bene- 
ficial interest  in  the  chattels  as  soon  as 
they  are  acquired  to  the  grantee.  The 
passage  in  Benja/mm  on  Sales,  2nd  ed.  p.  65, 
the  cases  of  Holroyd  v.  Ma/rahaHl  (2), 
Clemefnia  v.  Matthews  (3),  and  Belding  v. 
Read  (4)  were  fully  discussed,  and  Mr. 
Jelf  drew  some  ingenious  distinctions  as  to 
the  equitable  positions  of  the  plaintiff  and 
defendant;  but  I  think  I  am  bound  by 
those  cases,  and  by  the  judgment  of  the 
Court  of  Queen's  Bench  in  Leaiham  v. 
Amor  (5),  and  the  decision  of  my  brother 
Lopes  in  Laaarua  v.  Andrade  (6),  in 
winch  cases  Belding  v.  Read  (4)  is  fully 
explained.  In  Cottyer  v.  Isaacs  (7)  the 
late  Master  of  the  Bolls  says,  '  A  man 
can  contract  to  assign  property  which  is 

(1)  1  Ck)m.  B.  Eep.  379 ;  14  Law  J.  Rep. 
O.P.  161. 

(2)  10  H.L.  Cas.  191 ;  23  Law  J.  Bep.  Cbanc. 
193* 

(8)  62  Law  J.  Bep.  Q.B.  772;  Law  Bep. 
11  Q.B.  D.  808. 

(4)  3  Hurl,  k,  C.  955 ;  34  Law  J.  Bep.  Exch. 
212. 

(6)  47  Law  J.  Bep.  Q.B.  681. 

(6)  49  Law  J.  Bep.  C.P.  847 ;  Law  Bep. 
6  G.P.  D.  318. 

(7)  61  Law  J.  Bep.  .Cbanc  14;  Law  Bep. 
19  Ch.  D,  843. 


to  come  into  existence  in  the  future ;  and 
when  it  has  come  into  existence,  equity, 
treating  as  done  that  which  ought  to  be 
done,  fastens  upon  that  property,  and  the 
contract  to  assign  thus  becomes  a  com- 
plete assignment.'  The  goods  here  became 
specific  on  being  brought  on  the  premises, 
as  pointed  out  in  the  case  of  Clements  v. 
Matthews  (3).  The  plaintiff,  therefore,  is 
entitled  to  a  verdict,  and  judgment  for 
Vl\l,  10^.,  to  be  reduced  to  \s.  on  the 
property  being  given  up  to  the  plaintiff, 
with  costs  to  the  plaintiff'' 

Jelf  J  Q,C,,  and  W.  ff.  Clay^  for  the  ap- 
pellant.— The  defendant  is  pledgee  of  the 
goods,  with  a  legal  title,  and  without 
notice  of  the  plaintiff's  equitable  interest, 
and  therefore  his  title  prevails  over  the 
plaintiff's.  A  legal  interest  in  the  after- 
acquired  property  was  not  passed  by  the 
bill  of  sale,  but  only  an  equitable  interest. 
There  was  no  novus  actits  interveniens  on 
the  part  of  the  plaintiff  to  turn  his  equit- 
able interest  into  a  legal  interest. 

They  cited  Limn  v.  Thornton  (1), 
Holroyd  v.  Marshall  (2),  Clements  v. 
Matthews  (3),  and  Reeves  v.  Barlow  (8). 

A.  T,  Lawrence  and  Darling,  for  the 
respondent. — The  rules  applicable  to  a 
contract  of  sale  apply.  When  a  vendor 
agrees  to  sell  a  non-existent  thing,  and  the 
purchaser  agrees  to  buy  it,  the  property 
passes  as  soon  as  the  thmg  is  ascertained. 
The  property  passed  in  this  case  to  the 
plaintiff  as  soon  as  the  jewels  came  into 
the  shop. 

[Cotton,  L.J. — If  that  be  so,  when  a 
present  assignment  purports  to  take  place, 
does  not  the  argument  go  too  £ar  and 
shew  that  at  common  law  there  might  be 
an  assignment  of  non-existing  things  f  ] 

The  opinion  of  Jessel,  M.R.,  in  CfoUyer 
V.  Isaacs  (7),  as  cited  by  Huddleston,  B., 
is  in  the  pk^tiff 's  fietvour.  The  Judicatu]:e 
Act,  1873,  B.  25,  sub-s.  11,  gives  the  plain- 
tiff a  title  for  all  purposes,  as  he  had  an 
equitable  title  previously.  The  defendant 
should  have  made  enquiry,  in  which  case 
he  would  have  discovered  that  a  bill  of 
sale  was  registered  against  Manning. 

Bbett,  M.R — In  this  case  the  plaintiff 
brought  an  action  of  trover  or  detinue  to 
(8)  63  Law  J.  Bep.  Q.B.  192. 
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recover  certain  jewellery.     The  plaintiff  is 
holder  of  a  bill  of  sale,  the  grantor  of  which 
was  one  Manning.     Manning  pledged  the 
jewellery  in  question  with  the  defendant 
in  the  ordinary  way.    There  is  no  pretence 
for  saying  that  the  defendant  knew  any- 
thing about  the  jeweUery,  except  that  it 
was  offered  him  in  pledge  in  the  usual 
way.      Can    the    plaintiff   maintain   the 
action  t      The  bill    of   sale  is   itself  an 
acknowledgment  that  the  business   was 
Manning's.    There  was  an  existing  stock- 
in-trade  which  was  passed  to  the  plaintiff, 
but  the  business  remained  Manning's,  and 
he  was  left  to  sell  the  stock  on  his  own 
account,  the  plaintiff  taking  the  security  of 
this  bill  of  sale.     By  the  bill  of  sale,  not 
only  the  existing  stock,  but  in  the  ordi- 
nary form  any  stock  which  might  come  on 
Manning's  premises  was  assigned.     The 
goods  in  question  were  not  in  Manning's 
possession  at  the  time  of  the  assignment. 
They  were  after-acquired  property.     It  is 
argued  for  the  plaintiff  that  he  had  the 
le^  property ;  for  the  defendant,  that  the 
plaintiff  only  had  an  equitable  interest  in 
the  property.    Which  is  correct  t    It  was 
ingeniously  argued  that  the  bill  of  sale 
was  equivalent  to  a  contract  by  Manning 
that  the  after-acquired  goods  should  be- 
come the  legal  property  of  the  plaintiff  on 
their  being  acquired.    The  transaction  was 
likened  to  the  purchase  and  sale  of  future 
goods  which  bdcame  the  property  of  the 
buyer  on  the  ascertainment  of  the  goods 
by  the  seller.    The  argument  is  ingenious ; 
but  is  it  law  1    For  a  long  series  of  years 
it  has  been  held  that  when  a  bill  of  sale 
assigns  after-acquired  property  on  certain 
premises,  it  does  not  pass  the  legal  property 
in  the  goods  even  when  they  come  on  the 
premises.     The  Courts  of  equity  have  de- 
cided that  this  is  not  a  legal  interest,  but 
an  equitable  interest.   The  reason,  I  think, 
is  that  the  document  purports  to  pass  the 
property  at  the  time  of  the  making  of  the 
bill  of  sale ;  but  the  law  said  "you  cannot 
do  so."     In  equity  it  was  held  that  an 
equitable  interest  was  given.     The  docu- 
ment did  not  contain  a  contract  to  pass 
the  property  in  the  goods  when  they  came 
on  the  premises,  and  the  law  says,  "  If 
you  enter  into  such  a  document  as  this 
you  have  an  equitable  interest."   Can  it  be 
said  that  there  was  a  contract  to  pass  the 
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property  in  the  goods  1  There  never  was 
such  an  intention.  The  parties  must  be 
taken  to  have  contracted  for  an  equitable 
and  not  a  legal  interest.  Equity  considered 
that  what  was  done  was  equivalent  to  a 
contract  that  when  the  goods  came  on  the 
premises  they  should  pass.  The  language 
of  the  late  Master  of  the  Rolls  in  CoUyer 
V.  Isaacs  (7)  is  exceedingly  plain.  He 
says,  "  A  man  cannot  in  equity  any  more 
than  at  law  assign  what  has  no  existence. 
A  man  can  contract  to  assign  property 
which  is  to  come  into  existence  in  the 
future ;  and  when  it  has  come  into  exist- 
ence, equity,  treating  as  done  that  which 
ought  to  be  done,  fastens  upon  that  pro- 
perty, and  the  contract  to  assign  thus 
becomes  a  complete  assignment.'  That 
means  a  complete  assignment  in  equity, 
but  not  at  law,  and  the  passage  is  not  to 
be  read  by  an  astute  process  making  it  un- 
grammatical.  Where  was  the  legal  interest 
in  these  goods  %  Not  in  the  trader  who 
sold  to  Manning;  it  was  in  Manning  him- 
self. He  deposited  them  by  way  of  pledge, 
and  the  right  in  a  pledge  is  a  legal  right. 
The  right  of  the  defendant  is  legal :  the 
right  of  the  plaintiff  is  equitable.  It  was 
suggested  that  the  defendant  might  have 
enquired  whether  Manning  had  a  bill  of 
sale  registered  against  him ;  but  that  was 
a  far-fetched  argument.  He  was  not 
obliged  to  enquire  unless  some  fact  putting 
him  on  enquiry  was  brought  to  his  notice. 
We  must  therefore  differ  from  the  opinion 
of  Baron  Huddleston,  and  enter  judgment 
for  the  defendant. 

Cotton,  L.J. — ^At  the  time  when  the 
defendant  took  the  goods  in  pledge  the 
plaintiff  had  a  bill  of  sale  over  property 
then  in  this  shop  and  over  after-acquired 
property.  The  question  ]&  in  regard  to 
this  latter  class  of  property.  Did  the 
plaintiff  acquire  at  law  any  property? 
That  he  did  not  was  established  in  UoU 
royd  V.  Marshall  (2),  a  case  in  which 
those  trained  in  the  common  law  Courts 
had  some  difBculty  in  bringing  themselves 
to  hold  that  the  plaintiff  acquired  any 
right  at  all.  It  vas  laid  down  that  in  law 
an  assignment  of  after-acquired  property 
was  of  no  effect,  it  was  null  and  void. 
Equity  treated  it  as  a  contract  afterwards 
carried  out     In  Lwm  v.  Thomson  (1) 
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the  same  thing  happened  as  in  this  case. 
It  was  said  that  the  Judicature  Acts  swept 
away  all  this  distinction.  But  the  effect 
of  the  Judicature  Acts  was  only  to  give 
effect  to  equitable  rights  when  they  ought 
to  prevail,  and  to  legal  rights  when  they 
ought  to  prevail.  The  meaning  of  the 
sab-section  giving  general  prevalence  to 
equity  is  illustrated  by  the  sub-section  pre- 
ceding as  to  the  custody  of  infants.  It 
was  not  intended  to  alter  the  effect  of 
assignments,  and  to  say  that  an  inopera- 
tive assignment  void  at  common  law  was 
operative.  I  have  already  stated  this  in 
Clements  v.  MattJiswa  (3),  in  order  that 
the  idea  might  not  hereafter  avail.  The 
bill  of  sale  gives  the  assignee  only  an 
equitable  title  in  these  goods.  It  is  said 
that  the  bill  of  sale  amounts  to  a  contract 
that  the  goods  should  be  assigned.  But 
the  common  law  says  that  it  is  void,  and 
the  rule  that  goods  contracted  to  be  sold 
Ijecame  the  property  of  the  vendee  on  as- 
certainment does  not  apply  when  there 
purports  to  be  a  present  assignment.  The 
plaintiff,  therefore,  had  only  an  equitable 
title,  and  the  defendant  had  the  legal  title. 
Equity  does  not  deprive  of  the  legal  title 
unless  there  is  an  equity  against  the  holder 
of  it.  There  is  nothing  to  shew  that  the 
defendant  had  any  notice  of  the  plaintiff's 
contract.  It  is  said  that  he  ought  to 
have  enquired,  and  he  would  have  dis- 
covered the  existence  of  the  bill  of  sale. 
But  there  was  nothing  to  suggest  that 
there  was  a  bill  of  sale,  unless  every 
pawnbroker  is  bound  to  assume  that  every 
borrower  has  a  bill  of  sale.  This  would  be 
carr3ring  constructive  notice  to  an  absurd 
extent  Baron  Huddleston  relied  on 
Laaarus  v.  Andrade  (6).  That  decision 
was  right,  because  the  execution  creditor 
does  not  stand  in  the  same  position  as  the 
defendant  here;  but,  so  far  as  Baron 
Huddleston  relied  on  the  opinion  of  Mr. 
Justice  Lopes  in  that  case,  I  think  Mr. 
Justice  Lopes  was  wrong. 

LiNDLET,  L.J. — The  plaintiff  can  only 
succeed  if  he  has  a  legal  title,  or  if  he  has 
an  equitable  title  of  which  defendant  had 
notice.  I  cannot  see  how  he  has  a  legal 
title.  There  is  a  clause  in  the  bill  of  «ale 
shewing  that  the  parties  knew  the  effect 
of  this  deed.      It  is  plain  that  was  the 


effect  from  Lunn  v.  Thornton  (!)  and 
Holroyd  v.  MarahaU  (2).  The  Judicature 
Act,  it  is  said,  turns  equitable  into  legal 
titles.  If  that  were  so,  there  would  be  no 
more  trustees,  and  all  trust  property 
would  be  thrown  into  confusion.  As  to 
the  plaintiff's  equitable  title,  was  there 
notice  of  it?  If  there  was  in  this  case, 
there  is  an  end  to  dealings  between  man 
and  man  and  commercial  transactions. 
There  was  no  actual  notice  and  no  con- 
structive notice. 

Judgment  reversed. 


Solicitors  — C.  C.  Ellis,  Munday  &  Co.,  agents  for 
W.  Lambert,  Great  Malvern,  for  plaintiff  ; 
D.  W.  Pearse,  agent  for  R.  Jeffery  Parr,  Bir- 
mingham, for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

1884.     1  LAST  V.  THE   LONDON   ASSUKANCK 
Nov.  15,  J  CORPORATION.* 

Revenue — Incom>e  Tax — Life  Assurance 
— Bonuses — "  Gains  and  Profits  *' — 5  d:  6 
Vict,  c,  35.  Sdiedule  D, 

Two  thirds  of  the  surplus  of  receipts 
over  payments  in  respect  of  the  life  policies 
of  an  i7isurance  company  were  by  tlie  terms 
of  the  policies  payable  every  five  years  to 
tlie  policy  holders  by  way  of  cash  payment^ 
reduction  of  premiums,  or  addition  to  tlie 
sum  assured,  tlie  remaining  third  being 
2)ayable  to  the  shareholders  after  deducting 
the  expenses  of  the  business : — Held,  by 
Brett,  M.R.,  and  Cotton,  L.J.  f Lindley, 
L.  J.,  dissent iente)f  tliat  such  two  thirds  were 
not  *'  gaifis  and  profits "  assessahle  to  the 
income  too:. 

Appeal  from  the  decision  of  the  Queen's 
Bench  Division  (Day,  J. ;  dissentients 
Smith,  J.),  reported  53  Law  J.  Rep.  Q.B. 
325,  on  a  Case  stated  by  the  Income  Tax 
Commissioners  for  the  City  of  London. 
The  Case  is  fully  set  out  in  the  report  of 
the  decision,  and  the  following  facts  only 

♦  Coram  Brett,  M.R.,  Cotton,  L.J.,  and  Lind* 
lev,  L.J. 
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are  necessary  to  be  repeated  for  the  pur- 
poses of  this  appeal. 

In  the  life  branch  of  the  respondents' 
business  there  is  a  class  of  policy  by  the 
terms  of  which  the  surplus  which  remains 
after  payment  of  sums  assured  is  dealt 
with  as  follows  :  two-thirds  of  the  surplus 
are  paid  to  the  assured,  who  I'eceive  payment 
either  by  way  of  bonus  or  by  abatement 
of  premium,  and  the  remaining  third  of 
the  surplus  goes  to  the  respondents,  who 
bear  the  whole  of  the  expense  of  the  busi- 
ness. The  portion  which  remains  after 
pa3rment  of  expenses  constitutes  the  only 
profit  of  the  respondents  available  for 
division  among  the  shareholders. 

TheAUomey'General{Sirff,Jame8,Q,C,) 
and  Dicey,  for  the  Crown. — It  is  intended 
to  argue  only  the  question  whether  the 
two-thirds  surplus  is  taxable  as  profits.  It 
is  submitted  that  the  two-thirds  are  "gains 
or  profits"  within  Schedule  D  (5  cfc  6  Vict. 
c.  35).  It  is  part  of  the  excess  of  the  ex- 
penditure over  receipts — Tlie  Mersey  Docks 
and  Harbour  Board  v.  Lucas  (1).  The 
bonuses  are  not  a  return  of  excessive  pre- 
miums, but  a  share  in  the  profits.  What 
the  policy-holders  obtain  is  in  proportion 
to  the  success  of  the  company.  It  is  the 
profits  indicating  the  success  of  the  under- 
taking which  the  L^islature  intended  to 
tax. 

Sir  Hardinge  Giffard,  Q.C,  {diaries^ 
Q.C.f  and  A,  A  Stone  with  him),  for  the 
respondents. — ^The  bonuses  are  expenses, 
and  not  profits.  They  would  not  have  the 
appearance  of  profits  except  that  their 
amount  is  ascertained  with  reference  to 
the  profits  of  the  company.  The  case  is 
the  same  as  if  a  trader  were  to  agree  to 
give  his  customers  so  much  if  he  did  a 
flourishing  business. 

The  Attorney-General  in  reply. 

Bbett,  M.R. — By  the  Income  Tax  Acta 
those  who  carry  on  a  trade  or  business 
pay  the  tax  upon  their  profits— that  is, 
the  profits  on  the  business  which  are  theirs. 
They  are  the  people  to  be  taxed.  The 
profits  are  the  ordinary  profits  in  the  busi- 
ness sense  of  the  word.     As  I  said  in  The 


(1)  53  Law  J.  Rep.  Q.B.  4  ;  Law  Rep.  8  App. 
Cas.  891. 
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Mersey  Docks  and  Harbour  Board  v.  Lueca 
(2),  the  profits  are  'Hhe  difference  between 
the  receipts  and  the  expenses  of  earning 
those  receipts."  They  are  the  profits  of 
the  business  to  the  man  who  is  carrying 
on  the  business — ^the  receipts  less  the  ex- 
penses to  which  he  is  in  fact  put  in  order 
to  earn  the  receipts.  There  is  no  question 
of  a  hypothetical  business.  The  tax  is  to 
be  paid  on  the  actual  thing.  How  are 
the  receipts  procured?  From  the  people 
who  deal  with  the  man  of  business,  or  his 
customers,  as  they  are  commonly  called. 
The  expenditure  is  what  he  has  to  expend 
out  of  those  receipts  in  order  to  obtain 
them.  The  person  who  has  to  be  consi- 
dered is  the  person  carrying  on  the  busi- 
ness as  opposed  to  his  customers.  The 
business  may  be  carried  on  by  an  indivi- 
dual, a  partnership,  or  a  company  with 
shareholders.  Where  there  is  a  company 
with  shareholders,  the  company  carry  on 
the  business  in  a  sense,  but  the  people  who 
really  carry  on  the  business  are  the  share- 
holders.  The  two  opposite  sets  are  the 
shareholders  and  the  customers.  If  you 
speak  of  the  shareholders  they  are  the  people 
carrying  on  the  business,  and  the  customers 
are  the  policy-holders  and  people  who  have 
annuities  and  so  on.  The  customers  pay  an 
annual  sum  in  respect  of  a  policy.  Those 
sums  are  the  gross  receipts  of  the  company. 
The  company  in  £em^  expend,  to  get  that 
business,  the  expenses  of  management.  On 
certain  conditions  they  pay  to  the  customers 
in  each  year  certain  bonuses.  Why,  in  the 
business  sense,  is  thati  Can  it  be  sug- 
gested that  it  is  done  out  of  mere  bene- 
volence 1  It  is  done,  not  out  of  affection, 
but  to  induce  the  policy-holder  to  remain 
or  become  a  customer.  What  is  paid  to  get 
the  receipts  from  customers  must  be  an 
expenditure.  The  profits  are  the  annual 
profits.  How  are  the  annual  profits  arrived 
atl  They  are  the  difference  between 
what  is  received  and  what  is  paid.  If  the 
trader  has  entered  into  engagements  as  to 
what  he  is  to  do  with  that  profit,  he  must 
fulfil  his  engagements.  If  he  invest  it,  or 
put  it  to  a  reserve  fund,  it  is  still  his. 
But  how  can  that  which  you  pay  back  to 
a  customer  be  part  of  your  profits  1  The 
Attomey-General  was  obliged  to  say  that 

(2)  51  Law  J.  Rep.  Q.B.  114,  at  p.  119. 
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the  policy-holders  were  partners.  Bat 
they  are  also  customers,  which  is  a  con- 
tradiction in  terms.  What  goes  to  cus- 
tomers is  not  proGt.  My  brother  Lindley 
has,  I  think,  a  difficulty  in  distinguishing 
between  shareholders  and  policy-holders. 
The  whole  difference  lies  in  the  business 
meaning  of  the  words.  What  the  trader 
keeps  himself  is  that  which  is  to  be  taxed ; 
what  he  pays  in  order  to  induce  people  to 
be  customers  is  expenditure.  These  bonuses 
are  in  fact  paid  in  order  to  induce  custom. 

Cotton,  L.  J. — The  question  in  this  case 
raises  a  short  and  nice  point.  The  House 
of  Lords  has  decided  that  even  though  by 
statute  profits  are  not  the  subject  of  benefit 
to  those  that  make  them,  they  still  are 
subject  to  taxation.  Are  these  bonuses 
''  profits  "  within  the  meaning  of  the  Acts ; 
or  are  they  to  be  deducted  as  expenses  % 
The  profits  of  a  business  are  equivalent  to 
the  returns  less  the  sums  paid  to  produce 
them — as  the  Master  of  the  Rolls  has  de- 
fined the  word.  The  difficulty  arises  from 
the  ambiguous  use  of  the  word  ''  profits.'' 
What  are  the  ''  gains  and  profits  "  in  this 
instance  1  The  expenses  of  management 
are  not  thrown  on  the  two-thirds  going  to 
the  policy-holders,  but  on  the  one-third 
going  to  the  shareholders.  The  contract 
with  the  policy-holders  is  that  if  after 
paying  certain  expenses  there  remains  a 
surplus,  they  shall  have  a  proportion  of  it. 
That  increases  the  number  of  customers. 
The  money  is  paid  in  fact  for  the  purpose 
of  securing  larger  returns.  The  policy- 
holders are  entitled  to  the  bonuses,  not  as 
shareholdersy  but  as  customers. 

LiNDLET,  L,  J. — I  am  unable  to  take  the 
same  view  of  this  case.  I  do  not  think 
that  these  bonuses  are  expenditure.  I 
agree,  of  course,  that  they  draw  custom, 
but  on  looking  to  the  Acts  I  do  not  agree 
that  we  must  draw  a  distinction  between 
the  profits  according  to  the  persons  who 
receive  them.  The  excess  of  the  expen- 
diture over  the  receipts  is  to  be  taxed. 
Of  this  excess  one-third  goes  to  the  share- 
holders in  virtue  of  their  shares,  and 
the  two-thirds  to  the  policy-holders  in 
virtue  of  their  contracts.  I  do  not  think 
the  destination  makes  the  excess  less  ''  pro- 
fits."   I  need  not  add  more,  except  that  I 


agree  generally  with  the  reasons  given  in 
the  Court  below  by  Mr.  Justice  Smith. 
As,  however,  the  majority  of  the  Court  are 
of  a  contrary  opinion,  the  appeal  must  be 
dismissed. 

Appeal  dismissed. 


Solicitors— The  Solicitor  to  the  Inland  Revenue, 
for  the  Crown;  Collyer-Bristow  Sc  Co.,  for 
respondents. 


[IN  THE  HOUSE  OF  LORDS-! 
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Julv  10    11     >     S^^^B^^NE  V.   HILBUBK 
AiuaU.7  ASDOTHBES. 

Lessor  and  Lessee  —  Covenant  —  Per- 
petual  Renewal — Burden  of  Proof  . 

A  lessor  demised  to  a  lessee  certain  here- 
ditaments  for  three  lives.  Tihe  lease  con- 
tained a  covenant  that  the  lessor j  his  Jieirs 
and  assigns^  upon  the  lessee^  his  heirs  or 
assigns, "  surrendering  this  present  demise" 
would  at  any  timA  thereafter  at  the  request 
of  the  lessee,  his  heirs  or  assigns,  cu  often  as 
one  or  two  life  or  lives  of  and  in  the  here- 
ditaimnts  granted  should  ''  drop  and  be 
determined,  renew,  fU  up,  and  grant  a 
further  term  of  and  in  the  said  premises,for 
any  other  life  or  two  lives  of  any  other  per- 
son  or  persons  to  be  nominated  by  "  the  lessee, 
his  heirs  or  assigns,  in  the  place  of  the  life 
or  lives  so  dropping  or  determining :  the 
lessee,  his  heirs  or  assigns,  paying  to  the 
lessor,  his  heirs  or  assigns^  for  every  such 
renewal  **for  every  life  or  lives  of  sudh 
person  or  persons  so  to  be  renewed  as  afore- 
said, the  sum  of  forty  shillings  only,  and 
at  the  same  time  surrendering  or  delivering 
up  this  present  demise  to  be  cancelled  " : — 
Held,  that  this  toas  not  a  covcTiarU  for 
perpetual  renewal,  but  for  revuwals  for 
three  fresh  lives  only,  with  an  option  (u 
to  the  times  and  mode  of  taking  such 
renewals,  the  lessee  being  at  liberty — 
frst,  to  take  three  renewals  of  one  life 
each  on  the  dropping  of  each  successive 
origincU  life;  or,  secondly,  to  take  a  re- 
newed for  two  lives  on  the  dropping  of  the 
second,  and  a  renewed  for  one  life  on  the 
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dropping  of  the  third  original  li/e ;  or, 
thirdly,  to  take  a  renetoi^  for  one  V^e  on 
the  dropping  of  the  first  y  amd  a  rtnevoalfoT 
two  lives  on  the  dropping  of  the  third 
original  life. 

There  is  no  legal  presumption  against  a 
right  of  perpetual  renewalf  hut  the  burden 
of  proof  is  on  any  one  claiming  such  a 
right,  which  vnll  not  be  inferred  from  equi- 
vocal expressions  fairly  capable  of  a/nother 
construction. 

The  pkintifr  appealed  from  the  judg- 
ment of  the  Court  of  Appeal  (reported  53 
Law  J.  Kep.  Q.B.  226)  upon  the  following 
Special  Case : — 

1.  By  an  indenture  of  leaae  bearing  date 
the  24th  of  March,  1827,  for  the  consider- 
ations therein  mentioned,  Sir  John  Ed- 
ward Swinburne,  Baronet  (since  deceased), 
granted  and  demised  to  William  Qood- 
fellow,  his  heirs  and  assigns,  one-fifth  part 
of  an  acre  of  ground,  together  with  the  mes- 
suages and  other  buildings  then  or  there- 
after to  be  erected  and  built  thereon:  Toge- 
ther also  with  all  and  singular  the  appur- 
tenances to  the  said  messuage  and  premises 
belonging  at  Stamfordham,  otherwise  Stan- 
nerton,  in  the  county  of  Northumberland, 
then  in  the  possession  of  Hector  Good- 
fellow,  and  more  particularly  and  fully 
described  in  the  said  indenture  of  lease,  for 
and  during  the  natural  lives  of  William 
Goodfellow,  William  Hobson  Scott,  and 
Joseph  Jordan,  and  for  and  during  the 
natural  life  of  each  and  every  of  them 
longest  living,  at  and  for  the  yearly  rent 
of  four  shillings,  payable  as  therein  men- 
tioned. 

2.  In  the  said  indenture  was  contained 
a  covenant  on  the  part  of  the  said  lessor, 
which  was  in  the  words  following : — ^'  And 
also  that  the  said  Sir  John  Edward  Swin- 
burne, his  heirs  and  assigns  (upon  the 
said  William  Goodfellow,  his  heirs  or 
assigns,  surrendering  this  present  demise 
aa  hereinafter  mentioned),  shall  and  will 
at  any  time  hereafter,  at  the  request,  costs, 
and  charges  of  the  said  William  Good- 
fellow, his  heirs  or  assigns,  within  the 
space  of  three  calendar  months  after  such 
request,  as  often  as  one  or  two  life  or  lives 
of  and  in  the  said  tenements,  heredita- 
ments, and  premises,  with  the  appurten- 
ances, shall  drop  and  be  detenninea,  renew. 
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fill  up,  and  grant  a  further  term  of  and  in 
the  said  premises  for  any  other  life  or  two 
lives  of  any  other  person  or  persons  to  be 
nominated  by  him  the  said  William  Good- 
fellow, his  heirs  or  assigns,  in  the  stead, 
place,  and  room  of  the  persons,  life  or  lives 
so  dropping  or  determining,  he  the  said 
William  Goodfellow,  his  heirs  or  assigns, 
paying  unto  the  said  Sir  John  Edward 
Swinburne,  his  heirs  or  assigns,  for  every 
such  renewal,  filling  up,  or  granting  sudi 
further  term  for  every  life  or  lives  of  such 
person  or  persons  so  to  be  renewed  as 
aforesaid,  the  sum  of  forty  shillings  only, 
and  at  the  same  time  surrendering  or 
delivering  up  this  present  demise  to  be 
cancelled." 

3.  Either  party  is  to  be  at  liberty  to 
refer  to  the  said  indenture  of  lease  as  part 
of  this  Case. 

4.  The  questions  for  the  opinion  of  the 
Court  are — first,  whether  the  lessee's  right 
of  renewals  was  limited  to  two  new  lives  in 
place  of  two  of  those  named  in  the  lease,  or 
extended  to  and  included  renewals  when- 
ever and  so  often  as  any  life  or  two  lives 
of  and  in  the  premises  should  drop  and  be 
determined — or,  in  other  words,  is  the  cove- 
nant to  be  construed  as  one  for  perpetual  re- 
newal 1  Secondly,  whether  upon  a  renewal 
the  lessees  would  be  entitled  to  have  in- 
serted in  a  new  lease  a  covenant  for  renewal 
similar  to  the  covenant  above  set  forth. 

The  Queen's  Bench  Division  held  that 
the  covenant  was  for  a  single  renewal  only 
of  one  or  two  lives.  The  Court  of  Appeal 
decided  that  it  conferred  a  right  of  per- 
petual renewal. 

Davey,  Q,C,  {R.  S,  Wright  with  him), 
for  the  appellant. — ^The  words  **  upon 
....  surrendering  this  present  demise " 
govern  the  whole,  and  shew  the  intention 
to  be  that  there  should  be  the  right  to 
renew  once,  the  lessee  having  the  option 
of  renewing  on  the  dropping  either  of  the 
first  or  of  ^e  second  Ufe.  Those  words  are 
unmeaning  if  there  is  a  perpetual  right  of 
renewal,  and  are  so  treated  by  the  Court 
of  Appeal.  But  unless  the  intention  to 
give  a  perpetual  right  is  perfectly  clear, 
the  presumption  is  against  it — Moore  v. 
Foley  (1),  Harnett  v.  TeHdvng  (2),  Bayn^ 

(1)  6  Vea.  232.  287. 

(2)  2  Sch.  &  Lei  649,  566,  667. 
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ham  V.  Gui/s  Hospital  (3),  &nd' Brovm  v. 
Tighe  (4).  Here  the  other  terms  are 
consistent  with  an  intention  to  grant  one 
renewal  only.  If  they  would  be  more 
naturally  construed  as  granting  a  per- 
petual right,  that  is  not  enough,  and  due 
weight  should  be  given  to  the  words 
which  are  inconsistent  with  such  con- 
struction. "  As  often  as  '*  may  be  read 
"  at  any  time  whenever."  "  For  every 
such  renewal "  means  "  for  a  renewal 
either  on  one  or  two  lives  dropping  '* ;  or 
it  may  mean  "  for  every  life  so  to  be  re- 
newed " — that  is,  4:08,  on  a  renewal  for  one 
life,  and  80^.  on  a  renewal  for  two  lives. 
There  are  here  no  words  of  perpetuity, 
such  as  **  for  ever  "  "  and  so  on  for  ever," 
<'  at  all  times  hereafter,"  which  might  be 
expected  if  a  perpetual  right  was  intended 
There  is  no  case  where  a  perpetual  right 
has  been  allowed  without  words  of  per- 
petuity,  or,  as  in  Hare  v.  Burgess  (5),  a 
provision  that  the  renewed  lease  should 
contain  '*  this  present  covenant."  In  Fur- 
nival  V.  Creto  (6)  Lord  Hardwicke  held 
that  a  covenant  that  the  renewed  lease 
should  contain  like  covenants  was  suffi- 
cient; but  since  Iggulden  v.  May  (7)  it 
has  been  settled  that  "  Kke  covenants " 
would  not  include  the  covenant  for  re- 
newal. In  Wdlmesley  v.  Pilkington  (8) 
there  were  the  words  '^  and  so  on  con- 
tinuing the  term  and  estate  hereby  de- 
mised/' yet  it  waa  held  that  there  was  no 
perpetual  right.  In  The  Copper  Mining 
Company  v.  Beach  (9)  there  were  words 
of  perpetuity.  Even  omitting  the  words 
referring  to  the  surrender  of ''  this  present 
demise "  prima  /acie  the  clause  does  not 
import  a  perpetuity.  It  would  naturally 
bear  a  meaning  which  was  not  suggested 
or  noticed  in  the  Courts  below,  that  one 
new  life  might  be  added  on  each  succes- 
sive dropping  of  the  three  original,  lives, 
or,  at  the  option  of  the  lessee,  two  on  the 
dropping  of  the  first  two,  and  one  on  the 
dropping  of  the  third,  or  one  on  the  drop- 

(3)  3  Ves.  296,  298. 

(4)  2  CI.  &  F.  396  ;  8  BU.  N.S.  272. 

(5)  4  Kay  &  J.  45 ;  27  Law  J.  Rep.  Clianc.  86. 

(6)  8  Atk.  83.. 

(7)  9  Ves.  825 ;  7  East,  237  ;  2  B.  &  P.  New 
Rep.  449. 

(8)  35  Beav.  362. 

(9)  13  Beav.  478. 


ping  of  the  first,  and  two  more  on  the 
dropping  of  the  other  two — see  the  con- 
struction adopted  in  Moore  v.  Foley  (1). 
This  woidd  give  five  possible  modes  of 
exercising  the  right  of  renewal.  The 
words  "  as  often  as,"  and  "  upon  every 
such  renewal,"  would  be  as  well  satisfied 
by  a  plurality  of  renewals  as  by  a  per- 
petual right — BaynJiam  v.  Guy's  Hospital 
(3)  and  I>oe  v.  Hardwicke  (10).  Another 
possible  and  literal  construction  is  that 
one  or  two  lives  might  be  put  in  on  the 
dropping  of  one  life,  and  the  same  on  the 
dropping  of  two  lives.  The  fact  that  this 
is  a  renewed  lease  cannot  be  regarded ;  it 
must  be  treated  for  purposes  of  con- 
struction as  an  original  lease — Kenay  v. 
Foode  (11). 

^W.  Barber,  Q.C.  {PoUard  and  F.  J. 
ChurcJi  with  him),  for  the  respondents. — 
There  is  no  presumption  of  law  against 
perpetual  renewal,  but  merely  a  leaning 
(stronger  formerly  than  now)  of  the  Courts 
in  construing  covenants  —  1  FkUt  on 
Leases,  707,  judgment  of  Smith,  B.,  in 
Brown  y. Tighe  (4).  There  are  words  of 
perpetuity,  ^'at  any  time  hereafter,"  and 
words  inconsistent  with  an  intention  to 
give  only  one  renewal,  "  as  often  as,"  "  for 
every  such  renewal."  The  alternative 
suggested,  which  would  give  three  re- 
newals, is  an  unnatural  interpretation  of 
the  clause,  and  is  inconsistent  with  the 
words  on  which  the  appellant  relies,  refer- 
ring to  the  surrender  of  "  this  present 
demise."  There  were  no  words  of  per- 
petuity in  Fumival  v.  Crew  (6).  In  Bayn- 
ham  V.  Guy's  Hospital  (3)  there  was  a 
proviso  shewing  that  the  right  to  renew 
was  limited  to  the  lives  named — see  Lord 
St.  Leonards  in  Sadlier  v.  Biggs  (12). 
The  respondents  strongly  rely  on  Hare  v. 
Burgess  (5),  the  reasoning  in  which  was 
considered  and  adopted  with  full  approval 
in  Roberts  v.  Mayne  (13)  and  Ex  parte 
Clarke  (14).  The  words  ''  this  present 
demise  "  must  be  moulded  to  suit  the  con- 
text, and  should  probably  be  read  "  the 
present,"  or  existing,  "demise,"  that  is,  the 
demise  for  the  time  being  in  existence. 

(10)  10  East,  549. 

(11)  Batty,  534. 

(12)  4  H.L.  Gas.  436,  469. 

(13)  7  Ir.  Chanc.  661. 

(14)  6  Ir.  Bep.  £q.  51. 
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Bavef/f  in  reply. — In  Sadlier  v.  Biggs 
(12)  there  were  words  of  perpetuity,  "  for 
ever,"  and  Lord  St.  Leonards  went  ex- 

ftreasly   upon  them.      Roberta  v.   Mayne 
13)  foUowed  Sadlier  v.  Bigga  (12). 

Cur,  adv,  vuU. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne)  (on  Aug.  4).— The  Court  of  Appeal 
in  this  case  has  held  that  the  lease  of  the 
24th  of  March,  1827,  contains  a  covenant 
for  perpetual  renewal.  The  Divisional 
Court  held  it  to  he  for  one  renewal  only. 
The  action  was  determined  upon  a  Special 
Case,  the  questions  submitted  by  which 
were  stated  as  if  no  intermediate  construc- 
tion were  possible ;  and  the  arguments  in 
both  the  Courts  below  appear  to  have  pro- 
ceeded upon  that  footing.  But  there  is, 
nevertheless,  an  intermeduite  construction 
open— namely,  that  the  covenant  was  for 
as  many  renewals,  either  of  one  life  only 
or  of  two  lives  at  a  time,  as  might  be  re- 
quested by  the  lessee  upon  the  falling  of 
each,  or  any  two,  of  the  three  lives  named 
in  the  indenture  of  the  24th  of  March, 
1827.  This  construction  appears  to  me 
to  be  less  open  to  objection,  and  better  to 
satisfy  the  terms  of  the  covenant,  than 
that  adopted  in  either  of  the  Courts  below. 

The  lease  of  1827  was  made  to  William 
€kx)dfellow  for  and  during  the  natural 
lives  of  himself  (inaccurately  described  as 
the  surviving  cestui  que  vie  under  a  former 
lease  then  surrendered)  and  two  other 
persons,  named  William  Scott  and  Joseph 
Jordan,  and  the  life  of  the  longest  liver 
of  them.  [His  Lordship  then  read  the 
covenant  set  out  in  paragraph  2  of  the 
Special  Case.] 

As  against  a  perpetual  right  of  renewal 
it  is  to  be  observed  that  there  is  nothing 
here  which,  either  expressly  or  by  neces- 
sary implication,  points  to  perpetuity,  if 
the  words  "  as  often  as  one  or  two  life  or 
lives  of  and  in  the  said  tenements,  &c., 
shall  drop  and  be  determined,"  can  be 
otherwise  satisfied;  and  that  there  is  no 
provision,  as  in  Hare  v.  Burgess  (5),  that 
any  new  lease  shall  contain  a  similar 
covenant  for  renewal.  I  am  not  inclined 
to  adopt  the  language  which  is  to  be  found 
in  some  anthoritiesy  to  the  effect  that 
there  is  a  sort  of  legal  presumption  against 
a  right  of  perpetual  renewal  in  cases  of 
Vol.  64.— Q.B. 
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this  kind ;  but  those  authorities  certainly 
do  impose  upon  any  one  claiming  such  a 
right  the  burden  of  strict  proof,  and  ai-e 
strongly  against  inferring  it  from  any 
equivocal  expressions  which  may  fairly  be 
capable  of  being  otherwise  interpreted. 

Are,  then,  the  words  **  as  often  as  one 
or  two  life  or  lives  of  and  in  the  said  tene- 
ments, &c.,  shall  drop  and  be  determined  " 
fairly  capable  of  being  limited  to  the  three 
lives  named  in  the  lease  of  1827  )  I  think 
they  are.  These  are  the  only  lives  which, 
at  the  date  from  which  the  indenture 
speaks,  could  properly  be  described  as 
^*  lives  of  and  in  the  said  tenements  " ;  and 
I  do  not  think  there  is  enough  to  shew 
that  other  lives,  to  be  afterwards  put  in 
under  the  covenant  by  way  of  renewal, 
were  meant  to  be  included.  The  words 
may  reasonably  be  construed  in  the  same 
way  as  if  they  had  been  "as  offcen  as  one 
or  two  of  the  lives  of  and  in  the  said  tene- 
ments," &c,,  in  which  case  I  think  they 
would  certainly  have  had  reference  to  the 
particular  lives  named  in  the  lease.  This 
construction  (which  I  adopt)  gives  full  effect 
to  the  words  "  as  oflen  as,"  because  it  gives 
a  right  to  three  (or,  at  the  option  of  the 
lessee,  two)  successive  renewals;  and  it 
appears  to  me  to  be  the  construction  most 
consistent  with  such  authorities  as  Moore 
V.  Folet/  (1)  and  Doe  v.  ffa^dwicke  {10). 

1  am  unable,  therefore,  to  assent  to  the 
conclusion  of  the  Court  of  Appeal  that 
this  is  a  covenant  for  perpetual  renewal. 
But  neither  can  I  agree  with  the  Divi- 
sional Court  that  it  is  a  covenant  for  one 
renewal  only.  That  construction  appears 
to  me  to  be  inconsistent  with  the  plain 
and  natural  sense  of  the  words  "as  often 
as,"  which  properly  signify  an  event  which 
wOl  recur,  at  all  events,  more  than  once. 
They  cannot,  in  my  opinion,  be  satisfied 
by  merely  giving  the  lessee  an  option  to 
take  a  single  renewal  after  the  falling 
either  of  one  life  or  of  two  lives.  It  does 
not  seem  to  me  consistent  with  reasonable 
probability  that  where  the  lessee  was,  at 
all  events,  intended  to  have  a  right  (if 
he  chose)  to  put  in  two  new  lives,  provi- 
sion  would  be  made  for  his  electing  to 
waive  that  right  and  to  put  in  only  one, 
which  would  be  the  only  effect  of  the 
alternative  if  there  could  be  only  one  re- 
newal. 
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Tlie  Divisional  Court  appears  to  have 
beea  mainly  governed  by  the  consideration 
that  the  actual  lease  of  the  24th  of  March, 
1827,  could  be  surrendered  only  once, 
which  is  no  doubt  true;  and  it  is  also 
true  that  the  surrender  which  was  a  con- 
dition of  renewal  was  (in  terms)  to  be  of 
''  this  present  demise."  But  although  that 
demise  could  only  be  surrendered  on  the 
first  renewal,  the  substance  of  the  condi- 
tion  would  be  complied  with  by  then  sur- 
rendering it,  and  provision  would  naturally 
be  made  in  each  renewed  lease  for  another 
surrender,  when  there  was  a  further  re- 
newal. To  hold  that  the  form  in  which 
this  condition  is  expressed  is  enough  to 
justify  a  departure  from  the  natural  mean- 
ing of  the  words  "  as  often  as  "  in  the 
lessor's  covenant  would  be,  in  my  opinion, 
harvrt  in  cortice. 

I  think,  for  these  reasons,  that  the  order 
appealed  fix>m  ought  to  be  reversed,  except 
so  far  as  it  rescinds  the  order  and  sets 
aside  the  judgment  of  the  Queen's  Bench 
Division;  and  that  for  the  declarations 
therein  contained,  a  declaration  should  be 
substituted  that  the  covenant  in  the  lease 
is  for  renewal,  not  perpetually,  but  as  often 
as  any  of  the  three  lives  for  which  the 
lease  of  the  24th  of  March,  1827,  wajs 
granted  should  drop  and  be  determined,  so 
that  any  such  renewal  might  take  place 
either  on  the  dropping  of  any  one  of  the 
said  lives,  or  after  the  dropping  of  any  two 
of  them,  as  the  lessee  might  from  time  to 
time  request.  And,  with  that  declaration, 
remit  the  case  to  the  Queen's  Bench  Divi- 
sion,  for  that  Court  to  deal  with  the  costs 
of  the  action  and  of  the  appeal  to  the  Court 
of  Appeal,  and  to  enter  up  judgment  as 
may  be  just,  on  further  consideration  of 
the  action. 

I  think  there  should  be  no  costs  of  the 
appeal  to  this  House. 

Lord  Blackburn.  —  The  question  in 
this  case  depends  entirely  on  the  construc- 
tion of  a  covenant,  very  inartificially  and 
confusedly  expressed,  contained  in  a  de- 
mise under  seal  made  in  1827,  whereby 
the  appellant  granted  to  William  Good- 
fellow,  "  for  and  during  the  natural  lives  of 
the  said  William  Qoodfellow,  the  surviving 
eutui  que  vte,  William  Scott,  and  Joseph 
Jordan,  for  their  lives  and  the  life  of  the 


longest  liver."  If  the  surviving  cestui  que 
vie  is  to  be  read  as  a  description  of  the 
Rev.  Lambton  Lorraine,  who,  as  is  men- 
tioned in  the  recital,  was  the  surviving  life 
of  three  on  which  the  same  property  had 
in  1780  been  granted  to  James  Allgood, 
this  is  a  grant  for  four  lives,  one  of  whom, 
Lorraine,  must  in  1827  have  been  old, 
and  must  have  long  since  died.  If,  as  it 
seems  most  likely  it  was,  an  inaccurate 
falsa  demonstraiio  attached  to  the  name 
William  Qoodfellow,  it  is  a  grant  for  three 
lives  only.  I  do  not  think  it  makes  any 
difference  on  the  construction  of  the  cove- 
nant whether  the  demise  is  for  four  or  three 
lives. 

If  there  was  a  covenant  to  renew  in  the 
recited  lease,  we  are  not  told  so.  But  if 
there  was  it  was  not  pursued,  as  the  grant 
is  not  for  two  new  lives  and  the  surviving 
life  of  the  three,  but  for  three  new  lives 
either  in  conjunction  with  Lorraine  or 
without  him.  Even,  therefore,  if  Cooke  v. 
Booth  (15)  was  not  distinctly  overruled  in 
Iggulden  v.  May  (7)  it  could  have  no 
application  in  this  ca&e. 

The  main  question  is  on  the  true  con- 
struction of  the  covenant,  and  is,  I  think, 
whether  it  is  sufficiently  shewn  by  the 
words  used  that  the  agreement  was  that 
there  should  be  a  perpetual  renewal. 

The  covenant,  though  clumsily  ex- 
pressed, is,  I  think,  up  to  a  certain  extent, 
clear  enough.  The  lessor  covenants  that 
he  will,  at  the  request  and  cost  of  W. 
Qoodfellow,  his  heirs  or  assigns,  and  within 
three  months  after  such  request,  when  one 
life  has  dropped,  on  the  payment  of  one 
fine  of  40«.,  grant  a  further  term  for  the 
surviving  lives,  and  one  new  life;  or  if 
two  lives  have  dropped,  on  the  payment  of 
Al,  grant  a  further  term  for  the  one  sur- 
viving life  and  two  new  ones,  the  lessee 
paying  the  fines  and  surrendering  this 
present  demise.  A  renewal  to  that  extent 
at  least  is  I  think  certainly  stipulated  for. 
If  all  three  lives  have  been  suffered  to 
drop,  the  demise  ia  at  an  end. 

It  is  implied,  I  think,  though  not  ex- 
pressed, that  the  fresh  terms  shall,  mutatia 
mutandis,  be  Uke  the  present ;  but  that  is 
not  enough  to  express  that  it  shall  contain 
a  covenant  to  renew — Moore  v.  Foley  (1)  3 

(16)  2  Oowp.  819. 
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and  there  are  no  wordfl  of  a  like  effect  to 
those  which  in  Hare  v.  Burgess  (5)  were,  I 
think,  rightly  held  to  express  that  the  new 
lease  was  to  contain  a  similar  covenant  to 
renew. 

But  I  think  that  it  would  he  sufficient 
to  give  a  perpetual  renewal  if  the  words 
used  in  the  covenant  indicate  that  the 
agreement  between  the  parties  was  that 
there  should  be  renewals  for  .ever.  No 
technical  words  are  required ;  nor  were 
there  in  Fumival  v.  Orew  (6)  express 
words  to  that  effect,  though  those  which 
Lord  Hardwicke  had  in  that  case  to  con- 
strue seem  to  me  to  shew  such  an  agree- 
ment as  strongly  as  anything  short  of 
express  words  could  do.  The  words  ''  for 
ever  "  are  not  necessary,  but  it  is  necessary 
that  the  idea  should  be  sufficiently  ex- 
pressed by  the  words  used ;  and  I  think  if 
it  was  agreed  that  there  should  be  two  or 
three  renewals,  but  not  renewals  for  ever, 
that  would  be  effectual  if  sufficiently  ex- 
pressed. 

The  words  of  the  covenant  now  in  ques- 
tion are  that  the  lessor  "  will  at  any  time 
hereafter  "  grant  a  renewal  as  often  as  one 
or  two  life  or  lives  shall  drop,"  and  that 
the  tenant  shall  "  for  every  such  renewal " 
for  every  life  pay  iOs,  These  words  are 
certainly  not  so  applicable  to  a  single 
renewal  that  must  be  necessarily  made 
during  the  existence  of  one  of  the  three  lives 
once,  and  once  only,  and  which,  though 
the  request  may  be  made  on  the  dropping 
of  any  one  or  any  two  of  the  lives,  which 
may  happen  twice,  is  not  so  aptly  met  by 
the  words  "  as  often  as  "  as  it  would  be  by 
the  word  "whenever."  On  the  other 
hand,  if  a  covenant  for  perpetual  renewal 
was  intended,  the  words  "surrendering 
this  present  demise "  must  be  moulded  to 
mean,  or  at  least  to  include,  "  from  time  to 
time  surrendering  the  then  existing  de- 
mise." There  is  therefore  some  inconsist- 
ency in  the  expi^essions  used,  and  when 
that  is  the  case  the  Court  in  construing 
the  instrument  has  a  difficult  task;  the 
burthen  is  on  those  who  seek  to  mould  or 
alter  words  actually  used. 

I  think  that  when  one  construction 
would  shew  that  the  parties  had  come  to 
an  agreement  which,  though  quite  fair  and 
legal,  is  unusual,  and  not  so  likely  to  be 
in  the  minds  of  the  parties  as  the  other, 
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the  burthen  on  those  who  contend  for  that 
construction  is  considerably  increased.  And 
I  think  it  is  established  by  the  authorities 
that,  in  England  at  least,  a  perpetual  re- 
newal is,  as  contrasted  with  a  limited 
renewal,  of  that  character. 

I  assent  to  the  criticism  on  the  words 
used  entirely  obiter  by  Lord  Brougham, 
when  Lord  Chancellor,  in  this  House  in 
Broton  v.  Tighe  (4).  He  expresses  it  too 
strongly;  nevertheless,  I  think  that  the 
burthen  is  increased. 

If  I  could  be  of  the  opinion  which  the 
two  Judges  of  the  Court  of  Appeal  have 
come  to,  that  the  intention  of  the  parties 
clearly  was  that  there  should  be  a  per- 
petual renewal,  I  should  agree  in  their 
conclusion;  but  I  cannot  agree  in  that 
opinion.  The  alternative  construction 
which  the  Lord  Chancellor  adopts  was  not 
thought  of  by  the  parties,  and  I  should 
conjecture  does  not  make  any  practical 
difference  to  them,  though  it  makes  the 
difference  of  the  costs  of  the  appeal.  The 
reasoning  of  the  Lord  Chancellor  leaves 
my  mind  in  a  state  of  great  hesitation ; 
so  great  that  I  do  not  dissent  from  the 
proposed  judgment,  though  I  think  if  it 
depended  on  my  judgment  alone  I  should 
prefer  to  restore  the  finding  of  the  Divi- 
sional  Court. 

Lord  FitzGerald. — Upon  the  Special 
Case  the  only  question  which  it  is  actually 
necessary  to  determine  is  whether  the 
covenant  in  question  is  to  l>e  construed  as 
one  for  perpetual  renewal.  The  second 
question  was  not  pressed ;  and  if  it  had 
been,  there  is  abundance  of  authority 
against  the  proposition  of  the  defendants 
which  that  question  imports. 

The  first  question  turns  altogether  on 
the  construction  of  the  covenant  in  the 
lease  of  the  24th  of  March,  1827,  and  I  do 
not  propose  to  apply  to  it  any  rule  of 
interpretation  that  would  not  be  applic- 
able to  any  other  covenant  or  agreement. 
Mr.  Barber,  for  the  respondents,  admitted, 
and  I  think  properly  admitted,  that  the 
burden  lay  on  him  :  by  which  I  understood 
him  to  mean  only  that  he  was  bound  to 
shew  with  reasonable  clearness  from  the 
language  of  the  covenant,  aided  by  any- 
thing to  be  found  in  the  other  parts  of  the 
deed,  that  the  parties  intended  to  create  a 
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right  of  perpetual  renewal.  If  that  is  once 
made  clear,  then  the  presumption,  if  any, 
founded  on  inoonyenience  disappears. 

The  tenure  by  lease  for  lives  with 
covenant  for  perpetual  renewal  was  not 
usnal  in  this  country,  but  was  very  com- 
mon in  Ireland,  and  at  one  time  was  said 
to  have  affected  about  a  sixth  of  the  whole 
country.  Whatever  its  origin  may  have 
been,  it  has  been  recognised  by  the  statute 
law  of  Ireland  for  over  two  centuries,  and 
there  certainly  never  was  in  the  Courts 
of  that  country  any  presumption  against 
what  was  commonly  known  as  a  lease  for 
lives  renewable  for  ever,  and  on  the  con- 
trary it  waa  much  favoured.  In  the 
numerous  cases  which  arose  in  Ireland  on 
the  construction  of  covenants  alleged  to 
be  for  perpetual  renewal,  I  have  not  been 
able  to  call  to  mind  a  single  one  in  which 
the  covenant  was  interpreted  to  be  of  that 
character  unless  it  contained  sufficient 
evidence  of  intention  by  the  use  of  words 
importing  perpetuity,  such  as  "  for  ever," 
or  "  from  time  to  time  for  ever  hereafter," 
or  some  other  expressions  of  a  like  or 
equivalent  character. 

In  this  country,  where  the  tenure  was 
comparatively  unknown  and  had  not  been 
made  the  subject  of  any  statutable  pro- 
vision, it  seems  at  one  time  to  have  been 
considered  that  there  was  some  sort  of  pre- 
sumption against  it;  but  we  can  only 
recognise  that  to  the  extent  that  the  party 
claiming  this  peculiar  perpetual  interest 
has  the  onus  cast  on  him  of  shewing  with 
reasonable  clearness  from  the  terms  of  his 
deed  that  the  covenant  he  relies  on  was 
intended  by  the  parties  to  be  a  covenant 
for  perpetual  renewal. 

The  terms  of  the  covenant  in  question 
have  been  so  fully  criticised  by  your  Lord- 
ships that  I  shaJl  only  repeat  that  there 
are  no  words  to  be  found  in  it  sufficiently 
importing  "  perpetuity,"  and  we  must  do 
violence  to  some  of  its  provisions  before 
we  could  put  on  it  the  interpretation  of 
"  perpetuity,"  such,  for  example,  as  "  sur- 
rendering this  present  demise,"  and  "  at 
the  same  time  surrendering  or  delivering 
up  this  present  demise  to  be  cancelled." 

The  argument  for  the  defendants  went 
principally  on  the  words  '^  as  often  as," 
which  may  be  otherwise  satisfied,  and  to 
which  full  effect  has  been  given  by  the 


intermediate  interpretation  put    on    the 
whole  covenant  by  the  Lord  Chancellor. 

I  concur  in  the  decision  and  in  the 
reasons  of  the  Lord  Chancellor. 

[Order  appealed  from  reversed,  except 
so  far  as  it  rescinds  the  order  and  sets 
aside  the  judgment  of  the  Queen's  Bench 
Division.  For  the  declarations  contained 
in  that  order  the  following  declaration 
was  substituted,  namely,  "  that  the  cove- 
nant in  the  lease  is  for  renewal,  not  per- 
petually, but  as  often  as  any  of  the  three 
lives  for  which  the  lease  of  the  24th  of 
March,  1827,  was  granted  should  drop  and 
be  determined ;  so  that  any  such  renewal 
might  take  place  either  on  the  dropping 
of  any  one  of  the  said  lives,  or  after  the 
dropping  of  any  two  of  them,  as  the  lessee 
might  from  time  to  time  request."  Cause 
i*emitted  with  that  declaration  to  the 
Queen's  Bench  Division  for  that  Court  to 
deal  with  the  costs  of  the  action  and  of 
the  appeal  to  the  Court  of  Appeal,  and  to 
enter  up  judgment  as  may  be  jtist,  on 
further  consideration.] 


iSolicitors— Pattison,  Wigg  &  Co.,  agents  for 
George  Annstrong  &  Sons,  Newcastle-on-Tyne, 
for  appellant ;  J.  E.  &  H.  Scott,  agents  for 
Bush  &  Wilson,  Newcastle-on-Tjme,  for 
respondents. 


1 8ft4-     1 
O  t    2 '     f  ALDEBTON    V.    ABCHBR. 

Prohibition  —  Jurisdiction  —  Cause  of 
Action^Mayor*8  Court  Act  (20  <fc  21  Vict, 
c.  civil.),  8,  12. 

An  agreement  for  tlie  sale  of  a  lease  and 
the  goodwill  of  a  business  in  Surrey  was 
made  oraUy  between  the  parties.  After- 
wards  the  terms  so  agreed  upon  were  put 
into  writing f  the  document  being  drawn  up 
in  duplicate.  One  counterpart  was  signed 
by  the  defendant  outside  the  jurisdiction^ 
and  the  ot^ter  subsequently  signed  by  the 
vendor  within  the  jurisdiction  of  tf^e 
Mayor^s  Court,  wliere  the  deposit  was  paid 
and  where  the  documents  were  also  ex- 
changed. The  vendee,  having  failed  to  pay 
50L,  balance  of  the  purclutse'moiviy^  waa 
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sued  in  the  Mayor's  Court  by  the  vendor : — 
Held,  thaty  on  the  signature  by  the  defen- 
dant, the  plaintiff's  cause  of  action  was 
complete ;  that  no  part,  therefore,  of  the 
cause  of  action  arose  loithin  the  jurisdic- 
tion, and  that  a  unit  of  prohibition  must 
issue. 

This  was  an  appeal  from  a  Judge  at 
chambers  against  liifl  allowance  of  a  writ 
of  prohibition  to  the  Mayor's  Court.  The 
action  was  to  recover  50^.,  balance  of  pur- 
chase-money for  the  lease,  goodwill,  and 
stock-in-trade  of  a  business  at  New  Cross 
in  Surrey  sold  by  the  plaintiff  to  the  de- 
fendant. The  parties  had  agreed  verbally 
upon  the  terms,  but  afterwards  two  docu- 
ments embodying  such  terms,  counterparts 
of  each  other,  were  drawn  up.  The  defen- 
dant signed  his  counterpart  at  Bow  in 
Middlesex,  out  of  the  jurisdiction  of  the 
Mayor's  Court ;  the  plaintiff  subsequently 
signed  his  in  the  city ;  and  the  two  docu- 
ments were  then  exchanged  at  the  plain- 
tiff's solicitor's  office,  also  in  the  city,  and 
the  deposit  of  10/.  paid  by  the  defendant 
there  and  then.  Before  the  commencement 
of  the  action  the  plaintiff  had  duly  conveyed 
the  lease  and  goodwill  to  the  defendant, 
and  the  latter  had  paid  a  further  part  of  the 
purchase-money,  leaving  the  balance  sued 
for  unpaid.  '[Hie  learned  Judge  made  an 
order  for  a  writ  of  prohibition  to  issue,  on 
the  ground  that  no  part  of  the  cause  of 
action  arose  within  the  city.  The  defen- 
dant had  never  resided  or  carried  on  busi- 
nesB  within  the  city. 

The  counterpart  documents  were  as  fol- 
lows : — 

"An  agreement  made  this  17th  of 
August,  1883,  between  Anne  Cooper  Al- 
derton,  hereinafter  called  the  vendor,  of 
the  one  part,  and  Ellen  Archer,  hereinafter 
called  the  purchaser,  of  the  other  part, 
whereby  it  is  agreed  as  follows  : — 

"  1.  The  vendor  will  sell  and  the  pur- 
chaser will  purchase  the  messuage,  shop, 
and  premises  situate  or  held  under  a  lease 
dated  the  5th  of  March,  1866,  for  the  term 
of  twenty-one  years  from  the  25th  of  De- 
cember, 1864,  at  the  yearly  rent  of  25Z.  10^. 
subject  to  the  covenants  and  conditions  on 
the  lessee's  part  contained  in  the  said  lease, 
and  also  the  right  to  a  renewal  of  the  said 
lease  granted  by  and  on  the  terms  men- 
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tioned  in  a  memorandum  dated  the  27th 
of  May,  1882,  and  signed,  d^.  And  also 
the  fixtures,  <lsc.,  together  with  the  good- 
will of  the  business  of  a  draper  carried  on 
at  the  said  premises  by  G.  H. 

"  2.  The  purchase-money  for  the  said  pre- 
mises is  126Z.,  whereof  10^.  is  paid  on  the 
signing  hereof  to  the  vendor's  solicitors  as 
a  deposit^  and  the  balance,  116Z.,  is  to  be 
paid  on  the  15th  of  September  next  when 
the  purchase  is  to  be  completed.  If  the 
purchase  shall  not  then  be  completed  the 
purchaser  is  to  pay  interest  at  five  per 
cent,  on  the  unpaid  balance  of  the  purchase- 
money. 

'^  3.  The  vendor  shall  within  four  days 
from  the  date  hereof  deliver  to  the  purchaser 
an  abstract  of  her  title  to  the  said  premises. 

'*  4.  Possession  of  the  said  premises  will 
be  given  to  the  purchaser  on  payment  of 
the  balance  of  the  purchase-money,  when 
the  vendor  and  all  other  necessary  parties 
will  execute  a  proper  assurance  of  the  said 
premises  to  the  purchaser. 

'^  5.  If  the  purchaser  shall  insist  on  any 
objection  or  requisition  which  the  vendor 
shall  be  unable  or  unwilling  to  comply 
with,  the  vendor  ma^  by  notice  in  writing 
to  be  given  to  the  purchaser  rescind  and 
determine  this  contract,  whereupon  it 
shall  become  absolutely  void,  and  the 
vendor  will  thereupon  return  to  the  pur- 
chaser the  said  deposit,  but  without  any 
interest,  costs,  or  other  compensation  what- 
ever.    As  witness,  &g'* 

G,  M.  Colien,  for  the  plaintiff. — By  sec- 
tion 12  of  the  Mayor's  Court  Act,  20  &  21 
Vict.  c.  dvii.,  the  Court  has  jurisdiction  in 
all  cases  where  the  debt  or  damages  do  not 
exceed  50^.  if  the  cause  of  action  even  in 
part  arose  within  the  city.  The  prohibi- 
tion was  wrongly  granted  here,  because 
the  agreement  under  which  the  baLi^nce 
of  purchase-money  was  payable,  and  for 
breach  of  which  the  action  is  brought,  was 
executed  by  the  plaintiff  in  the  city.  The 
agreements  were  exchanged  in  the  city, 
and  the  deposit  of  lOZ.  was  also  paid  there 
in  accordance  with  the  terms  of  the  agree- 
ment. The  execution  of  the  counterpart 
by  the  defendant  would  not  alone  suffice 
to  found  the  action.  Being  in  duplicate, 
and  the  counterparts  being  signed  for  the 
purpose  of  their  being  exchanged,  it  is 
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clear  that  the  agreement  was  not  intended 
to  be  binding  until  both  parties  had  signed 
and  deposit  paid.  On  the  execution  by 
tlie  defendant  alone  of  his  deed  it  would  be 
an  escrow  only — AUhuaen  v.  Afalgarejo  (1). 

0.  E.  JonM^  for  the  defendant. — The 
plaintiff  was  in  a  position  to  sue  directly 
the  defendant  had  signed  at  Bow.  There 
was  an  oral  agreement  as  to  the  terms,  and 
but  for  the  Statute  of  Frauds  such  agree- 
ment would  have  bound  the  parties.  To 
satisfy  the  statute  a  memorandum  of  that 
agreement  was  made,  and  on  such  memo- 
randum signed  by  the  party  to  be  charged  an 
action  could  be  brought.  The  signature  of 
the  plaintiff  was  therefore  immaterial  to 
his  case.  The  cause  of  action  was  therefore 
complete  in  Middlesex,  and  no  part  arose 
within  the  jurisdiction  of  the  Mayor's 
Court. 

Q.  M.  Coheuy  in  reply. 

Grove,  J. — In  this  case  an  application 
for  the  issue  of  a  writ  of  prohibition  to  the 
Mayor's  Court  was  made  to  Mr.  Justice 
Field  at  chambers,  who  granted  it;  and 
against  his  order  the  plaintiff  now  appeals 
to  the  Court.  The  polht  raised  is  certainly 
arguable,  and  is  one  of  some  nicety.  An 
agreement  for  the  sale  of  some  property, 
where  the  plaintiff  was  vendor  and  the 
defendant  vendee,  was  made  orally  between 
the  partieB,  and  the  action  ia  in  respect  of 
the  non-payment  of  the  balance  of  the  pur- 
chase-money due  under  such  agreement. 
The  agreement  was  reduced  to  writing, 
and  put  in  duplicate,  and  the  defendant 
signed  one  of  the  duplicates  in  Middlesex, 
outside  the  limits  of  the  Mayor's  Court 
jurisdiction,  and  the  plaintiff  afterwards 
signed  the  other  within  the  jurisdiction. 

It  was  argued  upon  this  that  an  essential 
part  of  the  agreement  was  executed  in  the 
city ;  and  that  as  the  action  was  for  the 
breach  of  the  agreement,  part  of  the 
cause  of  action  arose  within  the  jurisdic- 
tion of  the  Mayor's  Court.  Tlua  could 
only  prevail  if  the  signature  of  both  dupli- 
cates were  necessary  to  constitute  the 
agi'eement  upon  which  an  action  could  be 
brought.  But  I  think  that  this  is  not 
so.  The  answer  given  is  that  there  was 
a  previous  oral  agreement,  and  that  when 

(I)  37  Uw  J.  Rep.  Q.B.  169;  Law  Rep. 
3  Q.B.  340. 


this  was  put  into  writing  and  signed  by 
the  defendant  everything  had  been  done 
to  charge  the  defendant.  A  writing  was 
necessary  by  virtue  of  the  Statute  of 
Frauds,  there  being  an  interest  in  land 
involved,  and  this  writing  was  signed 
by  the  party  to  be  charged  ;  immediately 
on  such  signature  there  was  prima  jctcie 
a  binding  agreement  by  her  capable  of 
being  enforced  by  the  pMntiff.  It  is  sag- 
gested  that  the  parties  may  have  agreed 
that  both  should  sign  to  make  the  agree- 
ment complete;  but  this  is  not  shewn 
affirmatively,  and  the  onus  is  on  the  plain- 
tiff to  establish  this  and  displace  the  pre- 
sumption that  on  the  defendant's  signature 
of  one  duplicate  the  cause  of  action,  so  far 
as  the  contract  is  concerned,  was  complete. 
I  should  myself  draw  the  inference  from 
the  facts  as  they  stand  against  this  mere 
suggestion  of  the  plaintiff,  and  I  think 
that  there  was  a  completed  agreement  on 
which  the  defendant  could  be  sued  before 
the  plaintiff  signed  as  she  did  in  the  city. 

Smith,  J. — I  am  of  the  same  opinion. 
The  question  is,  was  this  prohibition 
rightly  granted  on  the  facts.  Did  any 
part  of  the  cause  of  action  arise  within 
the  dty  ?  The  action  was  brought  on  a 
written  agreement  signed  by  the  defendant 
in  Middlesex,  outside  £he  city ;  it  is  true 
that  the  plaintiff  signed  the  duplicate  in 
London,  but  what  was  the  real  cause  of 
action  ?  It  was  the  breach  of  the  agree- 
ment signed  by  the  defendant.  The  plain- 
tiff in  order  to  recover  was  obliged  to 
produce  a  writing,  as  the  matter  falls 
within  the  Statute  of  Frauds,  and  such 
writing  must  be  signed  by  the  party  to  be 
charged  thereby.  It  was  enough,  I  think, 
for  the  plaintiff  to  produce  the  duplicate, 
and  prove  that  it  was  signed  by  the  de- 
fendant, to  establish  her  right  to  recover 
on  proof  of  the  breach.  It  is  contended 
that  the  plaintiff  must  prove  her  own  sig- 
nature ;  but  I  think  not :  her  right  of 
action  did  not  depend  on  her  own,  but  on 
the  defendant's  signature  of  a  memorandiim 
of  the  agreement.  It  is  contended  further 
that  though  the  defendant  signed,  yet, 
until  the  plaintiff  signed,  the  document 
operated  only  as  an  escrow.  Upon  the  facts 
before  us  this  does  not  seem  to  have  been 
intended.  On  the  contrary,  the  defendant 
signed  in  pursuance  of  the  agreement  to 
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sign,  and  intending  to  bind  herself.  That 
b^g  so,  everything  essential  to  the  main- 
tenance of  the  action  occurred  outside  the 
jurisdiction  of  the  Major's  Court.  For 
these  reasons  I  think  that  the  order  was 
right,  and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors— Steavenson  &  Could  well,  for  plain- 
tiff; Phelps,  8idgwick  &  Biddle,  for  de- 
fendant. 
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[IN  THE  COURT  OF  APPEAL.] 

THE  SHEFFIELD  AND  SOUTH 
YORKSHIRE  PERMANENT  BUILD- 
ING SOCIETY  V.  HARRISON.* 

Mortgagor  and  Mortgagee — Fixtures — 
Machinery  passing  with  the  Realty — Straps 
conveying  Motive  Power  to  Machinery — 
BiUs  of  Sale  Act,  1854  (17  <t  18  Yid.  c.  36). 

The  owner  of  a  manufactory  mortgaged 
to  the  plainUffs  his  freehold  premises,  unth 
the  plantf  engines,  and  fixed  m^achinery, 
induding  certain  leather  belts  therein  espe- 
cially described.  These  belts  passed  over 
wheels  or  pulleys,  and  were  used  to  impart 
motion  to  the  fisDed  machinery  which  formed 
part  of  the  freehold.  When  passed  over 
these  pulleys  they  were  Utced  together.  They 
could  be  slipped  off  the  pulleys  when  desired, 
and  then  they  hung  hose,  but  tliey  could 
not  be  removed  from  the  machinery  urith- 
out  being  unlaced : — Held,  thcU  tliese  belts 
fonned  an  essential  part  of  the  fixed  m,a- 
ehinery,  and  therefore  that  they  passed 
like  that  machinery  under  a  mortgage  of 
the  realty,  and  that  the  deed  conveying  them 
to  the  plaintiffs  did  not  require  registration 
under  the  BiUs  of  Sale  Act,  1854  (17  iS:  18 
Vict,  c.  36)y  the  Act  which  was  in  force 
when  the  mortgage  d€ed  was  executed, 
though  since  repealed. 

Longhottom  v,  Beny  (39  Law  J.  Bep. 
Q.B.  37)  approved. 

Appeal  hy  the  plaint ifis  from  the  judg- 
ment of  Field,  J.,  after  trial  without  a 
jury. 

Action  for  the  oonversion  of  certain 

•  Coram  Brett  M.R.,  Gotten,  L.J.,  and  Lind- 
ley»  LJ. 


leather  helts  forming  part  of  machinery 
affixed  to  the  freehold  of  certain  premises. 

In  1875  Bobinson  and  Hughes  were 
partners  in  a  wheel  manufactory  at  the 
Mersey  Works  in  Derby.  On  the  31st  of 
December,  1875,  they  mortgaged  the  free- 
hold premises,  the  engines,  plant,  all  the 
fixed  machinery  and  gear,  and  particularly 
all  the  things  described  in  a  schedule  to 
the  mortgage,  to  the  plaintiffs  for  12,000^. 
Amongst  the  things  described  in  the  sche- 
dule were  a  number  of  leather  belts,  which, 
passing  over  two  drums,  wheels,  or  pulleys, 
communicated  the  motive  power  from 
an  engine  to  the  fixed  machinery  which 
passed  with  the  freehold.  The  descrip- 
tion of  these  belts,  of  their  arrangement, 
of  their  effect,  and  of  their  mode  of  user 
was  the  same  as  that  set  out  in  para- 
graphs 49  and  50  of  the  Case  stated  in 
Longbottom  v.  Berry  (1).  The  mortgage 
was  not  registered  under  the  Bills  of  Sale 
Act,  1864  (17  &  18  Vict.  c.  36),  the  Act 
then  in  force.  The  partnership  was  after- 
wards dissolved,  and  Hughes  carried  on  the 
business  alone.  In  1 880  Hughes  went  into 
liquidation,  when  the  defendant  was  ap- 
pointed trustee  in  the  liquidation.  The 
defendant  carried  on  the  business  for  ten 
months,  and  used  these  belts  in  the 
business.  In  1881  he  removed  the  belts 
from  these  works,  and  transferred  them 
to  another  business  in  which  he  was  inter- 
ested as  the  trustee  of  Hughes.  Later  on 
in  1881  the  plaintifis,  desiring  to  realise 
their  mortgage  debt,  contracted  to  sell  the 
Mersey  Works ;  but  the  purchasers  refused 
to  complete,  as  these  leather  belts  had  been 
removed.  The  plaintiffs  then  undertook 
to  obtain  these  belts  or  their  value,  and  the 
purchasers  completed  the  purchase.  The 
defendant  refused  to  return  the  belts,  and 
the  plaintifis  now  sued  him  for  their  vbIuo, 
which  was  agreed  upon  at  50/. 

Field,  J.,  gave  judgment  for  the  defen- 
dant. 

The  plaintiffs  appealed. 

Waddy,  Q,0.,  and  E.  Wilberforee,  for  the 
appellants. — These  belts  are  similar  to 
and  perform  the  same  duty  as  those  de- 
scribed in  Longbottom  v.  Berry  (1).    They 

(1)  89  Law  J.  Bep.  Q.B.  37  at  p.  48 ;  Law 
Bep.  6  Q.B,  123,  at  p.  184. 
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are  therefore  part  of  the  fixed  machinery^ 
and  are  themfielves  trade  fixtures;  they 
pass  therefore  with  the  freehold,  and  17  & 
18  Vict.  c.  36  does  not  apply.  Longhottom 
V.  Berry  (1)  has  been  approved  of  in 
HoUomd  V.  Hodgson  (2)  in  the  Exchequer 
Chamber ;  and  the  test  there  given  shews 
that  these  belts  passed  to  the  plaintiffs  by 
the  mortgage. 

They  were  stopped  by  the  Court. 

Bosanquet,  Q,C.,  and  A.  T,  Laiorence,  for 
the  defendant. — The  Bills  of  Sale  Act, 
1854  (17  &  18  Vict.  c.  36),  appHes  to  these 
belts,  for  they  are  personal  chattels  and 
not  fixtures ;  they  can  be  disconnected  from 
the  machinery,  and  can  be  removed  and 
applied  to  other  machinery,  by  merely 
unlacing  them. 

i Brett,  M.B. — They  are  riveted  to- 
iler so  aa  exactly  to  fit  in  length  the 
two  drums  or  pulleys.  To  be  removed 
they  must  be  unriveted;  to  fit  another 
machine  they  must  be  altered,  unless  per- 
chance it  be  a  machine  of  exactly  the  same 
construction  and  size.] 

If  they  are  personal  chattels  then  the 
mortgage  does  not  include  them,  for  it  is 
not  registered  under  17  <&  18  Vict.  c.  36, 
and  they  are  not  part  of  the  machinexy 
affixed  to  the  land.  Longhottom  v.  Berry 
(1)  lays  down  the  principle  of  law;  it 
does  not  conclude  the  defendant  on  the 
question  of  fact.  It  may  there  have  been 
admitted  that  the  belts  or  straps  were  part 
of  the  fixed  machinery,  but  that  case  does 
not  decide  that  all  straps  or  belts  used  for 
machinery  must  be  part  of  such  machinery. 
'*  Perhaps  the  true  rule  is  that  articles  not 
otherwise  attached  to  the  land  than  by 
their  own  weight  are  not  to  be  considered 
as  part  of  the  land  unless  the  circumstances 
are  such  as  to  shew  that  they  were  intended 
to  be  part  of  the  land,  the  onus  of  shewing 
that  they  were  so  intended  lying  on  those 
who  assert  that  they  have  ceased  to  be 
chattels."  This  rule,  laid  down  in  the 
judgment  in  HoUomd  v.  Hodgson  (2),  is 
what  the  defendant  relies  on ;  and,  accept- 
ing that  rule,  it  is  contended  that  these  belts 
are  not  shewn  to  have  ceased  to  be  chattels, 
and  therefore  that  the  plaintiflb  are  not 
entitled  to  claim  them  under  the  mortgage 
to  them. 

(2)  41  Law  J.  Bep.  C.P.  146 ;  Law  Bep. 
7  C.P.  328. 


Brett,  M.R. — It  seems  to  me  that  this 
moi-tgage  deed  did  not  require  registration 
as  a  bill  of  sale  under  the  Act  which 
was  in  force  in  1875,  unless  the  belts 
which  are  the  subject  of  this  appeal  were 
treated  as  personal  chattels,  or  were  in 
fact  mere  pei-sonal  chattels.  In  this  case 
the  machinery  on  which  these  belts  were 
fixed  was  in  law,  as  is  admitted,  part  of 
the  freehold,  so  as  to  pass  by  the  mortgage ; 
and  it  is  contended  on  the  one  side  that 
the  belts  formed  part  of  that  machinery, 
so  that  they  also  were  part  of  the  freehold ; 
while  it  is  urged  by  the  respondent  that 
they  did  not  form  part  of  that  machinery, 
and  therefore  that  they  did  not  so  pass. 
These  leather  belts  are  stated  in  the  evi- 
dence which  was  adduced  at  the  trial  to 
be  belts  which  impart  motive  power  to 
the  machinery  and  which  make  it  work. 
When  the  whole  machine  is  in  gear  these 
belts  pass  round  two  drums  or  wheels,  and 
by  this  means  impart  motive  power  to  the 
fixed  machinery;  they  must  therefore  be  of 
a  length  exactly  to  fit  the  two  drums, 
otherwise  no  effect  will  be  produced,  and 
motion  will  not  be  imparted.  When  the 
machine  is  out  of  gear  then  the  belts  are 
slipped  or  thrown  off  the  drums ;  but  they 
still  remain  upon  the  machine,  they  are 
only  moved  from  one  part  to  another  part 
of  the  machine,  they  are  in  fact  a  necessary 
part  of  the  whole  machine,  and  will  not  pro- 
duce the  desired  effect  if  put  upoi^  another 
machine  without  alteration,  unless  by 
chance  that  other  machine  is  of  exactly 
the  same  size  as  the  machine  from  which 
they  have  been  removed.  Such  a  question 
as  that  raised  in  this  case  is  really  a  ques- 
tion of  fact,  although  there  is  also  a 
question  of  how  the  principle  of  law  is  to 
be  applied  to  the  facts  of  each  case.  In 
Lonqhottom  v.  Berry  (1)  it  was  held  that 
leather  belts,  which  it  appears  from  the 
description  given  in  paragraphs  49  and  50 
of  that  case  were  belts  such  as  these,  fitted 
as  these  belts  are  fitted,  and  incapable,  as 
these  belts  are  incapable,  of  being  used  with 
any  other  machine,  were  really  part  of  the 
machine,  and  that  if  the  macMne  to  which 
they  are  attached  is  in  consideration  of  law 
part  of  the  realty,  then  every  part  of  that 
machine  is  in  consideration  of  law  also  part 
of  the  realty.  They  must  of  course  be  r^dly 
part  of  the  machine,  and  not  merely  be 
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connected  with  it ;  and  then,  according  to 
that  case,  all  that  is  an  essential  part  of  the 
fixed  machinery  must  he  held  to  pass  under 
a  mortgage  of  the  realty  :  so  that  the  mort- 
gage deed  does  not  require  registration  as 
a  bill  of  sale.  Such  was  the  law  as  laid 
down  and  settled  in  Longhottom  v.  Berry 
(1)  some  fifteen  years  ago,  so  that  deeds  of 
mortgage  have  been  continually  drawn 
and  settled  on  the  faith  of  the  law  being 
such  as  it  is  stated  in  that  case  to  be.  It 
is  suggested  that  that  judgment  was  given 
upon  admissions,  and  that  the  facts  there 
admitted  were  wrongly  admitted,  and  we 
are  in  consequence  asked  to  interpret  the 
law  with  regard  to  similar  fieustB  in  a  dif- 
ferent way.  Even  if  I  thought  the  decision 
in  Longhottom  y.  Berry  (1)  wrong  I  should 
decline  to  depart  from  it;  but  I  am  of 
opinion  that  it  was  rightly  decided,  that  it 
gOTcms  this  case,  and  that  this  appeal 
must  therefore  be  aUowed. 

Cotton,  L.  J.  —I  am  of  the  same  opinion. 
It  was  urged  that  the  admissions  in  Long- 
hoUom  ▼.  Berry  (1)  could  not  be  considered 
binding  upon  tibe  Court  in  this  case.  That 
IB  undoubtedly  true,  admissions  between 
parties  in  one  case  do  not  bind  other 
parties  in  another  case;  but  in  Zon^&o^m 
¥•  Berry  (1)  the  law  was  laid  down  with 
reference  to  those  admissions,  and  those 
admissions  are  true  with  regard  to  the 
leather  belts  the  subject  of  discussion  in 
this  case,  so  that  the  law  as  there  laid 
down  is  applicable  to  the  similar  facts 
which  exist  in  this  case.  I  am  of  opi- 
nion, therefore,  that  this  case  is  within 
the  principle  of  Longhottom  v.  Berry  (1), 
and  I  think  that  the  decision  in  that  case 
was  right.  In  this  case  there  was  a  mort- 
gage, which  included  the  land  and  all  the 
machinery  affixed  to  the  freehold,  and  par- 
ticularly certain  things,  amongst  which 
were  these  belts,  described  in  a  schedule  to 
the  mortgage  deed.  These  belts  were  an 
essential  part  of  the  machinery  which  was 
affixed  to  the  freehold  and  which  passed 
with  the  land.  The  leather  belta  were 
made  and  fitted  to  suit  that  machinery,  and 
would  not  fit  any  other  machinery  unless 
it  chanced  that  that  was  machinery  of 
exactly  the  same  size  and  nature— so  that 
they  were,  as  I  have  said,  an  essential  part 
of  the  machinery.  Keys  of  doors  and 
Vol.  64.— Q.B. 
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other  things  have  been  held  to  pass  with 
the  land  under  a  conveyance  of  freehold 
without  being  particularly  described.  I 
think,  therefore,  that  this  appeal  must  be 
allowed. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion.  This  mortgage  passed  these  leather 
belts ;  and  the  question  is  whether,  regard 
being  had  to  the  Bills  of  Sale  Act,  1854, 
which  was  in  force  at  the  time  this  mort- 
gage was  made,  the  mortgagee  had  a  good 
title  to  those  belts.  By  that  Act  the  ex- 
pression "  personal  chattels  "  included  fix- 
tures; but  that  Act  applied  to  fixtures 
which  were  dealt  with  separately  from  the 
land,  and  I  have  looked  at  the  mortgage- 
deed  in  this  case,  and  I  find  that  it  does 
not  deal  with  these  things  separately  from 
the  land.  I  agree,  therefore,  that  the 
mortgagee  is  entitled  to  these  belta,  and 
that  the  appeal  must  be  allowed. 

Appeal  aUowed, 


Solicitors — E.  Warriner,  agent  for  Mole  &  Stone, 
Derby,  for  appellants ;  G.  Lncas,  agent  for 
Broomhead,  Wightman  Sc   Moore,  Sheffield 
for  respondent. 


1884. 
Nov, 
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SATWOOD  V.  CROSS. 


Practice— Costa— Order  LXV.nUe  12— 
Bre€Kh  of  Promise  of  Marriage — Taasation 
—Verdict  for  201. 

Rule  12  of  Order  £XF.,  protnding  that 
where  intustions  founded  on  corUrad  brought 
in  the  High  Court  a  plamtiff  recovers  a 
sum  between  20^.  tmd  50^.  he  shcM  be  en- 
titled to  costs  on  the  County  Court  scale 
only,  does  not  apply  to  an  action  for  breach 
of  promise  of  marriage,  inasmuch  cu  it 
could  not  have  been  commenced  in  the 
County  Court. 

This  was  an  appeal  from  a  refusal  to 
review  the  taxation  of  costs  in  an  action 
for  breach  of  promise  of  marriage,  in  which 
the  plaintiff  had  obtained  judgment  for 
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20Z.,  tbe    amount  awarded    her   by   tlio 
verdict  of  a  jury. 

The  Master  taxed  the  costs  in  favour 
of  the  plaintiff  on  the  High  Court  scale, 
whereupon  the  defendant  applied  for  a 
review  of  taxation  on  the  ground  that  by 
virtue  of  Order  LXV.  rule  12  the  plain- 
tiff was  only  entitled  to  costs  on  the 
County  Court  scale.  Review  of  taxation 
was  refused  by  the  Master,  and  on  appeal 
the  Judge  referred  the  matter  to  the 
Court. 

Earle,  for  the  defendant.  —  This  case 
comes  within  the  exact  words  of  rule  12 
of  Order  LXV.  The  action  is  founded  on 
contract,  and  the  plaintiff  recovered  only 
20/1  The  intention  was  to  impose  a  kind 
of  penalty  on  persons  bringing  actions  in 
the  High  Court  where  so  small  an  amount 
should  be  recovered. 

[Mathew,  J. — This  action  could  not 
have  been  brought  in  the  County  Court.] 

That  is  not  the  test,  nor  so  stated  in  the 
rule.  In  Sampson  v.  Mackay  (I)  section 
6  of  the  County  Court  Act,  1867,  was 
held  to  be  general  and  to  apply  to  an 
action  of  slander,  though  it  could  not 
have  been  brought  in  the  County  Court. 

ClueVf  for  the  plaintiff,  was  not  called 
upon  to  argue. 

Mathew,  J. — I  think  that  this  appeal 
should  be  dismissed.  Eule  12  of  Order 
LXY.  is  not  applicable  to  the  case  of  an 
action  which  oould  not  have  been  brought 
originally  in  the  County  Court.  The  in- 
tention of  that  rule  is  to  compel  plaintiffs 
to  bring  in  the  County  Court  such  actions 
as  may  properly  be  commenced  there,  but 
it  does  not  touch  actions  which  necessarily 
must  be  begun  in  the  High  Court.  The  sta- 
tute gives  a  successful  plaintiff  in  an  action 
of  breach  of  promise  of  marriage  her  costs, 
unless  the  County  Court  Acts  apply  to 
deprive  her  of  them.  If  this  rule  were  to 
say  otherwise  I  should  be  disposed  to  hold 
it  to  be  uUra  vires.  The  case  dted  of 
Sampson  v.  Mackay  (1)  was  decided  under 
the  words  of  a  statute  differing  from  those 
of  this  rule,  and  does  not  govern  the 
present  case. 

SmitHi  J*— 'I  am  of  the  same  opinion, 

(1)  88  Law  J.    Bep.  Q.B.  246 :    Law  Bep. 
4  Q3. 648. 


and  also  think  that  this  rule  does  not 
apply  to  actions  for  bi'each  of  promise, 
which  could  not  be  brought  in  the  Co  unty 
Court  at  all. 

Appeal  dismissed. 


Solicitors — C.  R.  Preston,  for  plaintiff;  Postans  k 
Landons,  for  defendant. 


[IN   THE  COURT  OF  APPEAL.] 
1884.        \ 
Nov.  10,  22.  / 


LEIGH  V.  DICKESON.* 


Tenancy  in  Com/mon — House — Repair 
by  Tenant  in  Common — Liability  of  Co- 
tenant  to  Contribution — Lease  by  Tenant 
in  Common — Holding  over  by  Assignee  of 
Lease  who  has  become  Co-owner. 

One  tenant  in  common  of  a  house  is  not 
entitled  merely  by  virtue  of  his  relation  to 
his  co-tenant  to  recover  from  him  money 
expended  on  the  repair  of  the  house  but 
not  for  the  purpose  of  preventing  its  de- 
struetion.  The  only  remedy  by  which  con^ 
tribution  may  be  obtained  in  such  a  ease  is 
by  a  partition  suit,  where  the  Court  wiU 
take  into  account  reasonable  expenditure 
on  the  subject-matter  of  the  tenancy. 

The  assignee  of  a  lease  from  a  tenant 
in  common  seised  of  an  undivided  three- 
fourths  of  a  house,  purchased  the  one-fourth 
sJut/re  of  the  oilier  tenant  in  common,  and 
continued  in  possession  of  the  house  after 
the  expiration  of  the  lease.  A  correspon- 
dence then  took  place  between  the  assignee 
and  the  lessor,  but  without  result,  as  to  a 
continuance  of  the  tenancy  and  the  cmiount 
of  rent  to  be  paid : — ^Held,  that  the  as- 
signee was  liable  as  a  tenant  at  suffera/n/oe 
to  pay  to  the  lessor,  by  way  of  use  and 
occupation,  the  rent  reserved  in  the  lease. 

Appeal  of  the  defendant  from  the  judg- 
ment of  Pollock,  B.,  reported  53  Law  J. 
Rep.  Q.B.  120. 

The  action  waa  brought  by  the  plaintiffiiy 
as  trustees  of  a  Mrs.  Eyles,  to  recover 
from  the  defendant  {inter  alia)  the  sum 
of  242.  9«.  6d.,  alleged  to  be  due  to  them 

♦  (hram  Brett,    M.B.,    Cotton,   L.J.,    an 
Lindley,  L.  J. 


Vol.  64.] 

Leigh  v.  Dickcson,  App. 

for  the  use  and  occupation  by  him  of  three- 
fourths  of  a  certain  house.  The  defendant 
by  way  of  counter-claim  charged  the  plain- 
\^S&  with  a  sum  of  80^.,  which  he  alleged 
that  he  had  expended  in  substantial  and 
other  pix)per  repairs  and  improvements 
upon  &e  house  after  the  expiration  of  a 
lease  under  which  he  had  occupied  the 
house. 

The  following  were  the  material  facts  : 
In  1860  Mrs.  Eyles  (then  Mrs.  Worger) 
was  entitled  to  an  undivided  three-fourths 
of  the  house  in  question,  as  tenant  in 
common  with  another ;  and  on  the  4th  of 
January  of  that  year  Mrs.  Worger  by  lease 
let  her  interest  to  one  Prebble  for  twenty- 
one  years,  at  a  rent  of  33Z.  15«.  per  annum. 
The  lease  contained  a  covenant  by  the 
tenant  to  execute  internal  repairs,  and  by 
Mrs.  Worger  to  execute  external  repairs. 
In  1865  Prebble  assigned  the  lease  to  the 
defendant,  who  entered  and  paid  rent.  In 
1871  the  defendant  purchased  the  interest 
of  the  other  tenant  in  common.  On  the 
6th  of  January,  1881,  the  lease  expired, 
and  the  defendant  continued  in  possession. 
A  correspondence  then  took  place  between 
the  plaintifiGs  and  the  defendant  and  their 
solicitors  with  a  view  to  continue  the 
tenancy ;  but  the  plaintifGs  ai^king  an  ad- 
vanced rent,  which  the  defendant  was 
unwUling  to  pay,  no  further  agreement 
waa  efi^ted. 

In  February,  1882,  the  present  action 
was  commenced,  the  plaintiffs  claiming  for 
use  and  occupation  after  the  expiration 
of  the  lease;  whereupon  the  defendant 
counter-claimed  for  the  cost  of  the  repairs 
in  question  which  had  been  executed  by 
him  during  that  period.  To  the  counter- 
claim the  plainti^  demurred. 

There  was  no  evidence  to  shew  that  the 
repairs  were  such  that  but  for  them  the 
subject-matter  of  the  tenancy  in  common 
would  have  perished,  or  that  they  were 
not  necessary  for  keeping  the  house  in 
tenantable  condition. 

Pollock,  B.,  gave  judgment  for  the 
plaintiffi)  upon  both  the  claim  and  counter- 
claim. 

The  defendant  appealed. 

Fvnlayy  Q.C.,  and  C,  A.  Eussell,  lor  the 
appellant.—* As  to  the  claim,  mere  use  and 
occupation  by  a  tenant  in  common  does 
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not  give  a  claim  for  rent  or  for  use  and 
occupation,  unless  there  is  a  special  con- 
tract— M'Mahan  v.  Burchell  (1)  and  Hen- 
derson V.  Eason  (2).  The  defendant  could 
not  be  said  to  be  a  tenant  on  sufferance,  for 
being  the  owner  of  an  undivided  fourth  he 
could  not  be  said  to  be  without  title.  Nor 
could  he  be  said  to  be  tenant  at  will  of  the 
plaintiffs.  As  to  the  counter-claim,  the 
defendant  is  entitled  to  call  on  the  plain- 
tifis  to  contribute  to  the  repairs.  In  Lewia 
Bowleses  Case  (3)  it  is  said,  ^'  If  there  be 
two  joint  tenants  of  a  house,  the  one  shall 
have  a  writ  de  reparcttione/ctcienda  against 
the  other,  and  the  words  of  the  writ  are, 
ctd  reparatianem  et  sustentcUianem  ejtudem 
domus  tenetur.**  The  writ  is  referred  to 
in  Fitz.  N.  B.,  127,  162 ;  Co.  LU.  200  b. ; 
Vin.  Abr,,  tit.  "Contribution,"  s.  14. 

The  following  authorities  were  also 
cited : — Doe  d.  Knight  v.  Spencer  (4),  Pcw- 
coe  V.  Stoan  (5),  TeasdcUe  v.  Scmdersan 
(6),  Dig.,  17,  2.  52.  10;  and  Seton  on 
Decrees  (7). 

jE,  Pollock  and  Gore,  for  the  respondents, 
were  called  upon  to  argue  whether,  assum- 
ing the  plaintiffs  to  be  entitled  to  rent, 
it  was  to  be  paid  simpliciter  or  on  the  con- 
dition of  the  plaintifl^  paying  for  the 
repairs. 

[Cotton,  L.J. — The  plaintiflb  are  bring- 
ing an  action  to  recover  rent  during  the 
occupation  of  the  co-tenant ;  but  does  not 
that  caiTy  an  obligation  to  allow  for  sums 
properly  expended  by  the  defendant  on 
repairs  %  If  so,  has  the  defendant  any  right 
to  bring  an  action  for  contribution  1] 

Such  a  claim  can  only  be  made  where 
there  is  a  suit  for  partition — Pascoe  v. 
Swan  (5),  Henderson  v.  Eason  (8),  and 
Agar  v.  Fairfax  (9). 

Cur.  adv.  vuU, 

The  following  judgments  were  delivered 
on  November  22 : — 

(1)  5  Hare,  322;  2  Ph.  127. 

(2)  17  Q.B.  Eep.  701 ;  21  Law  J.  Rep.  Q.B. 
82. 

(3)  Co.  Rep.pt.  II,  82ft. 

(4)  2  Bxch.  Hep.  762. 

(5)  27  Beav.  608 ;  29  Law  J.  Rep.  Chano. 
169. 

(6)  33  Beav.  634. 

(7)  Vol.  11.  part  i.  at  p.  1018. 

(8)  2  Ph.  308  ;  15  Law  J.  Rep.  Chanc.  457. 

(9)  White  k  Tudor's  L.C.  voL  IL  p.  119. 
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Brett,  M.R.— The  defendant  and  the 
person  on  whose  behalf  the  plaintiffs  are 
suing  were  tenants  in  common  of  a  house. 
The  defendant,  who  has  executed  and  paid 
the  costs  of  certain  repairs  which  may  be 
taken  to  have  been  reasonable  and  neoes- 
sai^  for  the  maintenance  of  the  house, 
claims  to  recover  from  his  co-tenant  a 
share,  in  proportion  to  her  interest,  of  the 
money  so  expended.  The  question  is 
whether  the  facts  bring  the  case  within 
ajiy  recognised  principle  of  law  which  en- 
titles the  defendant  to  recover.  It  is  not 
pretended  that  there  was  any  express  re- 
quest by  the  co-tenant  to  the  defendant  to 
do  the  repairs  or  to  expend  money  on  her 
behalf.  There  is  no  doubt  where  a  plain- 
tiff has  expended  money  at  the  express 
request  of  the  defendant,  or  where  he  has 
been  appointed  agent  for  the  defendant  in 
a  class  of  business  which  requires  an  ex- 
penditure of  his  money  in  order  to  carry 
on  the  business,  that  he  is  entitled  to  re- 
cover it  from  the  defendant.  But  the  law 
has  gone  further ;  and  although  thei«  may 
be  no  such  request  in  point  of  fact,  and  no 
act  of  the  defendant  appointing  the  plain- 
tiff his  agent,  yet  if  the  defencknt  requests 
him  to  do  that  which  will  impose  a  legal 
liability  to  pay  money,  a  promise  will  be 
implied  from  that  request  that  the  defen- 
dant will  repay  him  whatever  money  he 
has  laid  himself  under  an  obligation  to  pay 
and  has  in  fact  paid.  The  law  has  lately 
b^en  extended  still  further,  for  it  has  been 
decided  (10)  that  if  the  defendant  has  re- 
quested the  plaintiff  to  pay  money  in  such 
circumstances  that  although  the  plaintiff 
cannot  be  compelled  to  make  the  payment, 
yet  i£  he  does  not  do  so  he  will  be  injured 
in  his  business  or  social  position,  although 
that  business  is  not  recognised  by  the  law, 
then  a  promise  to  repay  the  plaintiff  will 
be  implied.  That  was,  in  my  opinion,  an 
extreme  case;  but  it  was  so  decided.  It 
has,  however,al  ways  been  equally  clear  law 
that  a  plaintiff  cannot  compel  repayment 
from  a  defendant  of  money  which  he  has 
paid  voluntarily,  upon  the  ground  that  it 
was  expended  for  the  benefit  of  the  defen- 
dant and  that  the  defendant  has  reaped 
the  benefit  of  such  expenditure.  If  one 
pays  money  voluntarily  for  another  in  such 
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(10)  As  to  this  see  Head  v.  Anderson,  63  Law 
J.  Bep.  Q.B.  682 ;  Law  Rep.  18  Q.B.  D.  779. 


circumstances  that  the  other  is  at  liberty 
to  accept  or  reject  the  advantage,  then  if 
he  adopts  and  ratifies  that  which  was  done 
for  him  he  becomes  liable,  although  the 
payment  was  a  voluntary  payment.  But 
if  the  money  is  voluntarily  expended  in 
such  circumstances  that  the  other  is  obliged 
to  reap  the  advantage  of  it,  the  mere  fact 
of  his  having  accepted  that  which  he  was 
not  at  liberty  to  refuse  is  no  evidence  of 
his  adoption  or  ratification  of  the  payment, 
and  the  one  who  has  made  such  voluntary 
payment  must  suffer  for  his  generosity. 
The  question  therefore  is,  under  which  head 
does  the  payment  in  this  case  come  1  The 
interests  which  these  persons  have  in  the 
house,  although  independent,  are  in  point 
of  fact  combined.  The  money  expended 
by  the  defendant  on  the  property  for  the 
purpose  of  putting  it  into  repair  was  cer- 
tainly at  first  a  voluntary  payment  on  his 
part.  He  was  not  requested,  nor  was 
there  anything  in  the  relation  between  the 
parties  to  give  him  authority  from  the 
other,  to  expend  the  money.  They  were 
not  partners;  and  there  was  nothing  in 
the  relation  between  them  to  make  the 
defendant  the  agent  of  the  other  person. 
The  payment  was  a  voluntary  one,  and 
was  made  partly  for  his  own  interest,  and 
partly  for  the  advantage  of  his  co-tenant ; 
but  it  was  an  advantage  which  the  other 
was  not  at  liberty  to  accept  or  refuse.  The 
case  therefore  comes  within  the  second 
principle  of  law  which  I  have  stated,  and 
the  defendant  is  not  entitled  to  recover 
the  money  which  he  has  expended.  Again, 
the  money  so  expended  is  not  recoverable 
at  common  law  as  money  paid ;  that  is  a 
legal  remedy,  and  if  it  could  have  been  so 
recovered  at  law,  the  Court  of  Chancery 
would  never  have  interfered.  But  that 
Court  has  entertained  a  remedy  :  for  where 
a  final  disagreement  has  arisen  between 
parties  who  are  joined  together  as  co- 
tenants,  the  Court  will  divoi*oe  them  in  a 
partition  suit,  and  in  doing  justice  between 
them  will  take  into  account  and  regulate 
such  an  expenditure.  An  ancient  writ 
which  was  cited  seemed  to  me  to  look  like 
a  common  law  writ,  and  it '  would,  as  far 
as  I  understand  it,  be  a  mandatory  writ. 
But  I  think  the  proper  way  to  d^  with 
it  is  to  say  that  it  has  beioome  obBolete, 
because  it  was  unworkable  as  a  common 
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law  writ,  imd  as  there  was  no  adequate 
remedy  at  law  the  Court  of  Chancery  en- 
tertained the  matter.  But  that  Court  only 
did  so  by  a  writ  of  partition,  which  was 
the  sole  remedy  known  in  such  a  case. 
The  strongest  evidence  that  that  is  so  is 
that,  having  had  the  assistance  of  my 
learned  brethi^n  and  of  the  counsel  on 
both  sides,  no  case  has  been  cited  either  at 
common  law  or  in  equity  in  which  one  co- 
tenant  has,  except  in  the  case  of  a  parti- 
tion suit,  been  held  liable  to  make  such  a 
payment  as  the  defendant  claims ;  and  yet 
the  dispute  must  have  arisen  over  and  over 
again,  and  it  is  probably  the  reason  why 
the  Court  of  Chancery  entertains  partition 
suits.  If  any  further  reason  can  be  re- 
quired for  the  present  decision,  it  is  that  if 
we  uphold  this  counter-claim  one  tenant 
in  common  would  be  able  to  make  his  co- 
tenant  liable  for  expenses  which,  for  reasons 
whether  good  or  bad,  he  might  have  been 
unwilling  to  incur ;  but  the  law  does  not 
obUge  a  person  to  be  reasonable  about  his 
own  property.  It  is  clear  the  counter- 
claim cannot  be  supported,  and  the  appeal 
must  therefore  be  dismissed. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
The  plaintifl^  are  the  trustees  of  a  person 
who  was  tenant  in  common  of  a  house 
with  the  defendant.  The  action  was  to 
recover  rent,  and  there  was  a  counter- 
claim by  the  defendant  for  cDrtain  money 
expended  by  him  on  the  repair  of  the  house. 
As  regards  the  rent,  I  am  of  opinion  that 
the  plaintiffs  are  right.  The  defendant 
says  that  in  ordinary  circumstances  one 
tenant  in  common  cannot  recover  rent 
from  another  co-tenant  in  possession ;  that 
both  may  enjoy  the  property,  and  that  the 
one  in  possession,  unless  the  other  is 
ousted,  is  not  liable  for  rent.  But  here 
the  defendant  was  not  originally  tenant  in 
common,  but  was  in  possession  under  ^ 
lease.  After  the  expiration  of  the  lease 
he  continued  in  possession,  and  there  was 
a  correspondence  about  rent,  and  a  ques- 
tion as  to  what  amount  was  to  be  paid. 
In  these  circumstances,  as  the  defendant 
held  continuously  under  the  lease,  he  mu<ft 
be  considered  as  holding  exclusive  posses- 
sion, and  was  therefore,  in  my  opinion, 
properly  held  liable  to  the  plaintiffs  for 
rent. 


21 


With  regard  to  the  repairs,   we    are 
not  able  to  tell  what  they  are;    but  it 
is  stated  that  the    defendant    expended 
money  in  substantial  and  other  proper 
repairs  and  improvements  upon  the] pre- 
mises.     I  think   we  must  take   it   that 
the  money  was  expended    in  necessary 
repairs  for  the  purpose  of  keeping  the 
house  in  tenantable  condition.     As  to  the 
improvements,  it  was  suggested  that  they 
should  be  allowed ;  but  we  need  not  dis- 
cuss that,  because  no  tenant  in  common  is 
entitled  to  improve  the  property  and  then 
say  that  his  co-tenant  is  to  pay  him  a 
share  of  the  cost  of  improvements  which 
were  done  without  his  request.     No  doubt 
where  two  persons  are  under  a  common 
obligation,   which  one  of  them  has   dis- 
charged, to  do  repairs,  the  other  one  on 
whose  behalf  the  money  has  been  expended 
is  liable  to  repay  the  money  so  expended. 
But  one  of  two  tenants  in  common  does 
not  stand  in  that  position  to  the  other, 
even  as  regards  necessary  repairs.     There 
is  no  difference  as  regards  the  obligation  of 
two  co-tenants  and  that  of  a  sole  owner  to 
repair,  though  instead  of  their  being  one 
sole  owner  there  are  two  persons  having 
this  interest  as  tenants  in  common.     No 
request,  expressed  or  implied,  having  been 
suggested,  I  can  see  in  principle  no  gi'ound 
for  saying  that    a  common    law  action 
would  lie  to  recover  the  money,  or  that 
equity  would  allow  any  claim  by  one  ten- 
ant in  common  against  another  for  repairs 
except  in  the  case  I  have  mentioned.     It 
was  suggested  that  a  common  law  writ  of 
contribution  as  between  tenants  in  com- 
mon is  mentioned  in  FUzIIerbert*8  Natura 
Brevium  (p.  162);  but  that  writ  will  be 
found  to  assume  that  an  obligation  is  im- 
posed upon  the  tenants  in  common  to  do 
repairs,  for  it  hays  :  **  To  the  King  and  the 
sheriff.  .  .  .  if  A  shall  make  you  secure  .... 
then  summon  .  .  .  .  B  and  C  that  they  be 
....  at  W  to  shew  wherefore  whereas  they 
the  said  A,  B,  and  C  jointly  hold  a  certain 
mill  undivided  in  N,  and  the  issues  thence 
coming  by  equal  portions  partake,  and  are 
bound  to  the  reparation  and  support  of  the 
same  mill,  and  the  said  B  and  C  (although 
they  receive  the  proportion  of  those  issues 
happening  to  them)  refuse  to  contribute 
to  the  reparation  and  support  of  the  said 
mill,  to  the  great  damage  of  the  said  A  as 
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he  saith."  That  writ  may  probably  refer 
to  a  case  where  there  was  an  obligation  by 
tenure  or  otherwise  to  repair  a  mill,  and 
where  a  person  under  such  an  obligation 
refused  to  fulfil  it ;  but  it  is  not  applicable 
to  a  case  like  the  present.  No  doubt  a 
reference  to  the  writ  is  to  be  found  in 
Coke  on  Littleton  (200,  b)  in  this  way : 
"  If  two  tenants  in  common  or  joint  ten- 
ants be  of  a  house  or  mill,  and  it  fall  in 
decay,  and  the  one  is  willing  to  repaire 
the  same  and  the  other  will  not,  he  that  is 
willing  shall  have  a  writ  de  reparatione 
fadenda ;  and  the  writ  saith,  ad  repara- 
tionem  et  stistentcUionem  ejtisdem  domtis 
teneatur;  whereby  it  appeareth  that  owners 
are  in  that  case  bound  pro  bono  publico  to 
maintain  houses  and  mills  which  are  for 
habitation  and  use  of  men."  I  cannot  but 
think  that  he  has  mistaken  the  writ  men- 
tioned by  FitzHerbert.  If  the  sole  owner 
of  a  house  is  not  under  any  obligation  to 
repair,  I  cannot  see  how  joint  owners  are. 
In  my  opinion  no  difficulty  arises  from 
the  writ  mentioned  in  FitzUerbert. 

But  in  my  opinion  it  is  not  the  case 
that  there  is  no  remedy  at  all.  There  is 
no  remedy  so  long  as  the  two  tenants  in 
common  are  willing  to  enjoy  the  property 
in  its  existing  state.  Unless  there  is  an 
express  or  implied  request,  the  one  cannot, 
as  I  have  stated,  recover  against  the  other, 
but  there  is  a  remedy  in  a  partition  suit. 
In  the  decrees  in  such  suits  it  is  common 
to  have  an  enquiry  whether  either  of  the  co- 
tenants  has  expended  money  in  the  repair 
or  improvement  of  the  property.  So  long 
as  both  parties  are  agreed  to  enjoy  the 
property  as  tenants  in  common  there  can 
be  BO  common  law  action,  and  therefore  no 
action  in  equity,  in  jorder  to  make  one 
contribute.  But  where  the  one  tenant  in 
common  desires  to  put  an  end  to  that  state 
of  things,  and  asks  the  other  for  a  partition 
or  sale  of  the  property,  then  the  property 
is  to  be  held  in  a  different  way :  the  money 
derived  from  the  sale  is  directly  increased 
by  the  expenditure  incurred  for  the  benefit 
or  improvement  of  the  property;  or,  if 
there  is  a  division  of  the  property  in  specie, 
the  property  to  be  divided  is  increased. 
Therefore  if  the  property  is  to  be  divided 
and  enjoyed  in  a  different  way,  the  one  who 
has  not  contributed  at  all  and  was  not 
bound  to  contribute  cannot  take  the  pro- 


perty, the  value  of  which  has  been  so  in- 
creased, without  making  an  allowance  to 
the  co-tenant.  It  may  be  that  he  is  in 
such  a  case  to  be  considered  as  having 
adopted  the  expenditure  by  taking  the  im- 
proved value  of  the  property  in  severalty ; 
but  the  remedy  is  confined  to  a  partition 
suit.  There  is  therefore  a  remedy  which 
is  available  if  the  tenants  in  common  can- 
not agree,  and  it  is  a  sufficient  and  the 
only  remedy. 

LiNDLEY,  L.  J. — The  first  question  is  as 
to  the  right  of  the  person  who  is  repre- 
sented by  the  plaintiffs  to  recover  rent 
from  the  defendant  in  respect  of  her  pro- 
portion of  the  property  which  was  held  by 
both  in  common  and  was  occupied  exclu- 
sively by  the  defendant.  Tbe  second 
question  is  as  to  the  right  of  the  defendant 
to  call  upon  her  to  contribute  towards  the 
costs  of  certain  repairs  which  he  has  done 
upon  the  property.  As  to  the  rent,  the 
defendant  held  under  a  lease,  and  con- 
tinued to  hold  after  its  expiration.  He 
cannot  say  that  he  has  proved  by  the 
evidence  that  the  relation  of  landlord  and 
tenant  was  ever  determined,  for  he  never 
gave  up  possession.  He  never  made  it 
clear  beyond  all  doubt  that  he  was  doing 
anything  other  than  that  which  a  person 
would  do  who  holds  over  after  the  expira- 
tion of  a  lease.  It  appears  to  me  that  this 
is  another  instance  in  which  the  inference 
should  be  drawn  that  he  is  liable  to  pay 
the  plaintiffs  at  the  old  rate.  That  was 
the  conclusion  at  which  the  Court  of  Com- 
mon Fleas  arrived  in  Bayley  v.  Bradley 

Then  arises  the  more  difficult  question, 
whether  the  defendant's  co-tenant  is  liable 
to  contribute  towards  the  sum  expended 
by  the  defendant  for  repairs,  which  I 
assume  to  have  been  necessary  to  keep  the 
property  in  a  proper  state.  On  that  point 
I  have  looked  into  the  authorities  in  order 
to  see  whether  there  was  to  be  found  any 
trace  of  an  obligation  on  the  part  of  one 
tenant  in  common  to  contribute  to  expen- 
diture on  repairs  by  his  co-tenant.  I  take 
it  that  no  action  lies  without  an  express 
request,  unless  there  is  some  duty  on  the 
part  of  one  co-tenant  towards  the  other  to 

(11)  6  Com.  B.  Rep.  397;  16  Law  J.  Eep.C.P. 
206. 
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repair  or  to  oontribnte  to  the  expenses  of 
the  repairs.  Pajssages  in  Coke  and  Fitz- 
Herbert  were  referred  to  on  this  point  in 
question,  but  it  appears  to  me  that  they 
do  not  go  the  length  contended  for.  The 
language  in  FUzHerhert  most  in  &vour  of 
the  defendant  is  not  to  be  found  at  page  126 
under  the  heading  "  Writ  de  reparatione 
facienda,*'  but  at  page  162,  where  a  writ  of 
contribution  is  referred  to.  He  says, "  The 
writ  of  contribution  lieth  where  there  are 
tenants  in  common,  or  who  jointly  hold  a 
mill  pro  indiviso,  and  take  the  profits 
equally,  and  the  mill  falleth  into  decay, 
and  one  of  them  will  not  repair  the  mill ; 
now  the  other  shall  have  a  writ  to  compel 
him  to  be  contributory  to  the  reparations ; 
and  the  writ  is  such  .  .  .  ."  Now  two 
things  arcT  to  be  observed  here.  First,  it 
is  a  case  in  which  the  tenants  in  common 
are  tenants  of  the  mill,  and  also  have  a 
share  in  the  profits  of  the  mill.  Secondly, 
the  writ  says  that  all  the  tenants  are 
bound ;  not  that  one  is  bound  to  the  other. 
But  there  can  be  no  such  obligation  on  the 
part  of  all  the  tenants  in  common,  except 
on  one  of  two  grounds — first,  by  reason  of 
tenure,  as  where  the  owners  of  a  mill  are 
entitled  to  a  monopoly,  and  can  compel  all 
the  people  living  about  the  mill  to  buy  at 
the  mill,  in  which  case  there  would  bo  a 
duty  to  those  who  are  bound  to  buy  at 
the  mill;  secondly,  on  the  ground  of  public 
nuisanca  But  this  is  a  case  of  a  mere 
tenancy,  and  it  cannot  be  gathered  from 
the  pleadings,  nor  is  there  any  suggestion 
here  that  there  is  a  common  obligation  to 
do  any  repairs. 

Then  there  is  this  difficulty:  Suppose 
a  difference  of  opinion  arises  between  two 
tenants  in  common  of  a  farm  as  to 
whether  it  is  proper  to  repair  or  not — can 
the  one  repair  the  property  and  make  the 
other  pay  his  share  1  There  is  no  trace  of 
an  action  at  law  or  suit  in  equity  for  any 
such  expense.  It  appears  to  me  that,  in- 
asmuch as  such  quarrels  must  be  of  almost 
daily  occurrence,  it  is  very  significant  that 
no  trace  can  be  found  of  a  remedy  for  such 
a  state  of  things,  except  the  only  workable 
remedy — namely,  a  partition  suit.  Tenancy 
in  common  is  a  tenure  which  is  useful,  if 
the  tenants  are  all  of  one  mind ;  but  it  is 
utterly  unfit  if  they  cannot  agree.  All 
quefltions  arising  between  the  parties  can 
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be  set  right  in  a  partition  suit ;  each 
tenant  gets  his  share  of  the  value  of  the 
property,  and,  in  ascertaining  that  value, 
all  proper  expenditure  upon  the  property 
is  taken  into  consideration.  The  appeal 
must  therefore  be  dismissed. 

Appeal  dismissed. 


Solicitors — Bower,  Cotton  ic  Bower,  agents  for 
J.  Stilwell,  Dover,  for  appellants  ;  Palmer  & 
Bull,  agents  for  Lamb  k  Kvett,  Brighton,  for 
respondent. 
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Bankruptcy — Actof  Bankrtiptcy — State- 
ment  by  Debtor  of  Inability  to  pay  Debts  in 
full— Notice  of  Suspension  of  Payment — 
Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  62), 
s,  4,  sulhs.  1  (h). 

A  debtor,  in  conversation  with  one  of  his 
creditors  who  was  deputed  by  the  genercd 
body  of  creditors  to  meet  him,  stated  that 
he  was  unable  to  pay  his  debts  in  fuU, 
and  offered  a  composition  of  twenty  per 
cent. : — Held,  that  this  did  not  amount  to 
a  notice,  witJdn  subsection  1  (h)  of  sec- 
tion i  of  the  Bankruptcy  Act,  1883,  thai 
the  debtor  had  suspended  or  was  about  to 
suspend  payment  of  his  debts,  and  was 
therefore  not  an  ad  of  bankruptcy. 

This  was  an  appeal  against  a  decision  of 
Mr.  Begistrar  Brougham  rescinding  a  re- 
ceiving order  which  had  been  made  against 
the  estate  of  Friedlander  <fe  Co.,  who  carried 
on  business  as  leather  merehants  in  London 
and  Paris. 

The  receiving  order  was  made  upon  a 
bankruptcy  petition  founded  upon  an  al- 
leged act  of  bankruptcy  committed  by  the 
debtors — ^namely,  that  within  three  months 
of  the  date  of  the  petition  they  had  given 

*  Qwam  Baggallay,  LJ.  Cotton,  L.J.,  and 
Lindley,  L  J. 
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notioe  to  all  or  some  of  their  creditors  that 
they  had  suspended  or  were  ahout  to  sus- 
pend payment  of  their  debts. 

In  support  of  the  petition  an  affidavit 
was  made  by  one  of  the  creditors,  who 
deposed  that,  having  been  instructed  by 
the  English  creditors  of  the  debtors  to 
proceed  to  Paris,  he,  in  company  with  the 
solicitor  for  the  English  creditors,  went  to 
Paris  on  the  16th  of  April,  1884,  and,  at 
the  request  of  Friedlander  and  another 
member  of  the  firm  who  were  residing 
there,  he  and  the  solicitor  had  a  conversa- 
tion with  them,  when  Friedlander  stated 
that  he  had  started  in  business  six  or  seven 
years  ago  without  any  capital,  and  that  he 
was  unable  to  pay  the  debts  of  the  firm, 
and  he  offered  a  dividend  of  twenty  per 
cent.  He  also  stated  that  he  could  obtain 
assistance  from  his  brother-in-law,  provided 
that  he  could  make  some  arrangement  with 
his  creditors.  He  also  said  that  if  the 
creditors  would  accept  the  composition  he 
offered,  he  should  look  upon  the  balance 
as  a  debt  of  honour,  which  the  firm  would 
pay  in  fuU. 

The  Registrar  rescinded  the  receiving 
order  on  &e  ground  that  this  particular 
act  of  bankruptcy  must  be  committed  in 
England. 

The  petitioning  creditors  appealed. 

E.  Vaughan  WUUoTns,  for  the  appel- 
lants.— The  conversation  which  took  place 
between  the  debtor  and  the  representative 
of  the  creditors  amounted  to  a  notice  that 
the  firm  were  about  to  suspend  payment 
of  their  debts  within  sub-section  1  (h)  of 
section  4  of  the  Bankruptcy  Act,  1883  (1), 
and  even  if  such  notice  was  given  in  Paris 
the  Court  has  a  discretion  which  it  ought 
to  exercise  by  making  a  receiving  order. 
Such  a  notice  need  not  be  in  writing ;  it 
may  be  verbal — Bx  parte  NickoU  (2).  A 
case  may  come  within  the  sub-section  even 
if  the  words  ''  suspend  payment "  are  not 

(1)  Section  4  (1)  enacts  that  a  debtor  com- 
mits an  act  of  bankruptcy  (/)  "  If  he  tiles  in 
the  Court  a  declaration  of  his  inability  to  pay 
his  debts  or  presents  a  bankruptcy  petition 
against  himself."  (A)  "  If  the  debtor  gives  notice 
to  any  of  his  creditors  that  he  has  suspended,  or 
that  he  is  about  to  suspend,  payment  of  his 
debts." 

(2)  Law  Rep.  13  Q.B.  D.  469. 


[N.S. 

Bankr, 

used.  It  is  not  necessary  to  use  the  very 
words  of  the  section.  If  so,  where  is  the 
line  to  be  drawn)  The  notice  must  in 
substance  convey  that  the  debtor  is  about 
to  suspend  pa3qnent.  An  intimation  to 
one  creditor  that  the  debtors  were  unable 
to  pay  all  the  creditors  in  full  but  could 
only  pay  twenty  per  cent.,  was  surely  a 
notice  that  the  firm  was  unable  to  go  on  ; 
otherwise  a  debtor  might  go  to  his  credi- 
tors with  a  form  of  declaration  of  his  in- 
ability to  pay  his  debts  and  read  it  over 
to  them,  and  yet  it  would  be  said  that  he 
was  not  giving  them  notice  of  his  inten- 
tion to  suspend  payment. 

[Bagqallat,  L.J.,  referred  to  sub*  sec- 
tion 1  (/),  which  requires  that  a  declara- 
tion of  inability  to  pay  debts  should  be 
"  filed  in  the  Court "  in  oi*der  that  it  may 
constitute  an  act  of  bankruptcy.] 

The  intention  of  the  Legislature  was 
that,  if  the  debtor's  affairs  were  in  such  a 
state  that  he  must  admit  his  inability  to 
pay  his  debts,  his  own  admission  would  be 
a  sufficient  ground  for  administering  his 
estate  in  bankruptcy. 

[CoiTON,  L.J. — An  intimation  by  a 
debtor  that  he  cannot  pay  his  debts  in  full 
is  by  no  means  a  notice  that  he  intends  to 
stop  paying  them.] 

Cooper  WiUiSf  Q.C,  and  Israel  Davis^ 
for  the  debtors,  were  not  caUed  upon. 

Baqgallay,  L.J.  (after  alluding  to  the 
alleged  act  of  bankruptcy  and  reading 
section  4,  sub-section  1  (h),) — In  my  opinion 
the  conversation  which  took  place  did  not 
amount  to  such  a  notice  of  an  intention  to 
suspend  payment  as  is  contemplated  by  the 
section.  Having  regard  to  the  terms  of 
sub-section  1  (/),  I  do  not  think  that  a 
statement  by  a  debtor  that  he  is  unable  to 
pay  his  debts  is  equivalent  to  a  notice  that 
he  is  about  to  suspend  payment.  A  de- 
claration of  inability  to  pay  debts  must  be 
**  filed  in  the  Court "  before  it  constitutes 
an  act  of  bankruptcy.  And  it  can  hardly 
be  that,  while  sub-section  I  (/)  requires 
that  formality  to  be  observed  in  order  to 
constitute  such  a  declaration  an  act  of 
bankruptcy,  yet  under  sub-section  1  {h)  a 
mere  informal  verbal  declaration  of  in- 
ability to  pay  debts  should  constitute  an 
act  of  bankruptcy.  I  think  that  what 
took  place  in  the  present  case  was  not  such 
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Cotton,  L.  J. — I  am  of  the  same  opinion. 
Of  course  wft  must  consider  all  the  cir- 
cumstances as  well  as  the  actual  words 
used  by  the  debtor.  He  did  not  in  fact 
intimate  to  his  creditors  that  he  had  sus- 
pended or  was  about  to  suspend  payment 
of  his  debts.  All  he  said  was  that  his 
assets  were  insufficient  to  pay  the  debts  of 
the  firm  in  full,  and  he  proposed  an  arrange- 
ment by  which  all  his  creditors  would 
receive  more  than  they  would  get  other- 
wise. That  is  a  very  different  thing  from 
saying  that  be  had  suspended  or  was  about 
to  suspend  payment. 

LiNBLEY,  L.J. — ^I  am  of  the  same  opi- 
nion. The  first  question  is,  what  is  the 
meaning  of  a  debtor's  giving  notice  that 
he  has  suspended  or  is  about  to  suspend 
payment  of  his  debts  ?  I  think  it  means 
something  more  formal  than  mere  casual 
conversation,  something  done  by  the  debtor 
with  a  consciousness  that  he  is  '^giving 
notice,"  and  intended  to  be  understood  in 
that  sense.  I  am  of  opinion  that  what 
passed  in  the  present  case  did  not  amount 
to  a  ''  giving  notice  "  within  the  meaning 
of  the  Act.  K  it  was  a  notice  at  all,  it 
was  only  a  notice  that  the  debtor  might 
have  to  make  a  composition  with  his 
creditors,  and  not  that  he  had  suspended 
or  was  about  to  suspend  payment  of  his 
debts. 


Solicitors  — Emanual  k,  Lousada,  for  appellants ; 
Atkinson  k  Dresser,  agents  for  T.  Barclay, 
Paris,  for  debtors. 
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Public  HeaUh  Act,  1875  (38  <i;  39  Vict, 
c.  55),  88. 179, 180,  ancZ  308 — Compensation 
for  Damage  sustained  by  the  Exercise  of  the 
Powers  of  the  Act — Arbitration — Dispute 
as  to  Liability  and  as  to  Amount — Order 
in  which  Questions  are  to  be  decided, 

A  person  who  claims  compensation  for 
damcige  sustained  by  reason  of  the  exercise 
of  the  powers  oj  the  Public  Health  Act^ 
1875,  is  entitled  under  section  308  to  have 
the  amount  of  compensation  determined  by 
arbitration  in  the  manner  provided  by  that 
Actf  even  though  a  dispute  exists  as  to  the 
liability  of  those  from  whom  he  sieks  to 
recover  compensation  ;  and  the  prior  deter- 
mination of  that  question  of  liability  is 
not  a  condition  precedent  to  the  claimant's 
right  to  go  to  arbitration  to  settle  the 
am^ount. 

The  defendants  appealed  from  the  deci- 
sion of  the  Court  of  Appeal  in  this  case, 
reported  52  Law  J.  Eep.  Q.B.  529  ;  Law 
Rep.  11  Q.B.  D.  735. 

The  respondent,  claiming  to  be  entitled 
to  compensation  for  damage  done  to  him 
by  the  appellants  by  altering  the  level  of 
a  road  in  front  of  his  house,  appointed  an 
arbitrator  under  the  Public  Health  Act, 
1875,  to  ascertain  the  amount  of  compen- 
sation. The  appellants  refused  to  appoint 
an  arbiti*ator,  contending  that  they  had 
not  acted  under  the  Public  Health  Act, 
but  as  surveyors  of  highways,  and  were 
not  liable  to  pay  compensation.  They 
attended  under  protest  before  the  respon- 
dent's arbitrator,  who  awarded  the  re- 
spondent 234^ 

This  action  was  brought  on  the  award, 
and  the  appellants  defended  it  upon  the 
ground  that  the  question  of  liability  ought 
to  have  been  determined  before  any  arbi- 
tration as  to  the  amount. 

Bowen,  L.  J.,  who  tried  the  case  without 
a  jury,  decided  in  favour  of  the  appellants' 
contention ;  but  his  judgment  was  reversed 
by  the  Court  of  AppeaL 

Jelf,  Q.C.f  and  Ketth,  for  the  appeUants. 
— The  appellants  must  succeed  if  any  one 
of  the  tkrae  following  propositions  be  madd 
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out — namely,  first,  that  the  arbitrator  has 
no  jurisdiction  where  there  is  a  bona  fide 
dispute  as  to  liability ;  secondly,  that  he 
has  no  jurisdiction  where,  there  being  such 
a  dispute,  he  cannot  decide  the  amount  of 
compensation  without  deciding  the  ques- 
tion of  liability ;  thirdly,  that  where  he 
does  in  fact  decide  the  question  of  liability 
his  award  is  bad  on  the  face  of  it.  Here 
there  is  a  question  of  liability  depending 
on  whether  the  appellants  exceeded  their 
powers  as  surveyors  of  highways — Burgess 
V.  The  NorUhwich  Local  Board  (1).  As 
compensation  can  only  be  given  for  any- 
thing they  have  done  in  excess  of  their 
powers,  the  amount  cannot  be  found  with- 
out deciding  the  question  of  liability.  In 
fiu^ty  in  the  award  the  whole  damage  is 
mixed  and  cannot  be  disentangled. 

The  analogy  of  the  Lands  Clauses  Con- 
solidation Act  is  against  the  appellants, 
but  ought  not  to  decide  the  question.  The 
practice  under  that  Act  leads  in  many 
instances  to  unsatisfactory  results,  and 
ought  not  to  be  extended.  The  appellants' 
contention  is  supported  by  The  Qtieen  v. 
The  Metropolitan  Commissioners  of  Sewers 
(2),  Bradhy  v.  The  Southampton  Local 
Board  of  Health  (3),  The  Queen  v.  Tlie 
Burslem  Local  Board  (4)  and  The  London 
and  North  Western  Railway  Company  v. 
Smith  (6).  The  case  of  The  Bradford 
Local  Board  v.  Hopwood  (6)  is  at  variance 
with  the  other  cases,  and  is  treated  as 
wrongly  decided  in  The  Queen  v.  The 
Burslem  Local  Board  (4).  In  The  Queen 
V.  The  Wallasey  Local  Board  (7)  the  ques- 
tion of  liability  was  decided  first.  The 
case  of  The  East  and  West  India  Dock 
Company  v.  Oattke  (8)  was  a  decision  on 
the  Lands  Clauses  Consolidation  Act,  the 
language  of  which  is  different  from  that 

(1)  37  Law  Tim^s,  355  ;  50  Law  J.  Rep.  Q.B. 
219 ;  Law  Bep.  6  Q3.  D.  264. 

(2)  1  £.  &  B.  694  ;  22  Law  J.  Rep.  Q.B.  234. 

(3)  4  B.  &  B.  1014 ;  24  Law  J.  Rep.  Q.B. 
239. 

(4)  IE.  k  E.  1077 ;  ibid.  1088 ;  29  Law  J. 
Bep.  Q.B.  21 ;  243. 

(6)  1  Mac.  k  a.  216 ;  19  Law  J.  Rep.  Cbanc. 
193. 

(6)  6  W.  R.  818. 

(7)  38  Law  J.  Rep.  Q.B.  217 ;  Law  Rep. 
4  Q.B.  351. 

(8)  3  Mac.  k  G.  155 ;  20  Law  J.  Bep.  Cfaanc. 
^17. 


of  the  Public  Health  Act — see  Ex  parte 
Rayner  (9). 

It  is  more  convenient  to  have  the 
question  of  liability  determined  first,  as 
difficulty  is  caused,  when  the  question  is 
raised  later,  by  the  fact  that  the  parties 
are  ignorant  of  the  grounds  upon  which 
the  arbitrator  went  in  forming  his  opinion. 
They  may  be  obliged  to  call  the  arbitrator, 
as  in  The  Duke  of  Bucdeugh  v.  The 
Metropolitan  Board  of  Works  (10),  where 
Martin,  B.,  in  advising  the  House  of 
Lords,  observed  on  the  inconvenience  of 
taking  the  umpire's  evidence.  In  Rhodes 
V.  The  Airedale  Drainage  Commissioners 
(11)  a  Special  Case  was  ordered;  but  that 
is  a  doubtful  authority. 

In  The  Queen  v.  The  London  and  North 
Western  Railway  Company  (12)  the  ver- 
dict was  held  bad  because  it  dealt  with  a 
matter  which  was  beyond  the  jurisdiction 
of  the  jury. 

Bosanquety  Q.C,  and  A,  T  Lawrence, 
for  the  respondent,  were  not  called  upon. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne). — In  this  case  there  really  appears 
to  me  to  be  nothing  in  favour  of  the  claim 
made  by  the  appellants,  except  for  some 
observations  which  were  made  in  two  of 
the  authorities  to  which  we  have  been 
referred — namely,  in  the  case  of  The  Qu^en 
V.  The  Metropolitan  Commissioners  of 
Sewers  (2),  and  in  the  case  of  The  Queen 
V.  The  Burslem  Local  Board  (A),  But  for 
those  observations  I  should  tnmk  that  it 
was  impossible  to  distinguish  the  clause  in 
the  Public  Health  Act  from  the  clause 
in  the  Lands  Clauses  Consolidation  Act, 
upon  which,  as  has  been  very  fairly  and 
properly  admitted,  there  has  been  a  series 
of  decisions  which  have  practically  put  an 
end  to  every  question  of  this  kind.  The 
Lands  Clauses  Consolidation  Act  in  section 
68  begins  with  the  words,  "  If  any  party 
shall  be  entitled  to  any  compensation" 
under  the  Act,  either  for  lands  taken  or 

(9)  47  Law  J.  Rep.    Q.B.    660;    Law  Rep. 
3  Q.B.  D.  446. 

(10)  37  Law  J.  Rep.  Bxch.  177 ;  41  ibid.  137 ; 
Law  Rep.  8  Bxch.  306  ;  ibid.  6  H.L  418. 

(11)  46  Law  J.  Rep.  C.P.  861  j    Law  Rep. 
1  C.P.  D.  402. 

(12)  3  B.  &  B.  443 1  28  Law  J.  Bep.  Q.B. 
185. 
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for  lands  i^juriooBly  affected,  and  pre- 
scribes that  in  that  case  a  certain  course 
shall  be  followed.     That  course,  shortly 
stated,  is  this :  if  either  party  wishes  to 
ha^e  the  amount  of  compensation  deter- 
mined by  arbitration,  he  may  have  it  so 
done  in  precisely  thesameway  as  under  the 
Public  Health  Act — that  is  to  say,  that  if 
the  parties  cannot  agree  upon  the  nomina- 
tion of  one  or  more  arbitrators,  there  may 
be  two  arbitrators,  one  to  be  nominated 
by  each  party ;  but  if  the  person  claiming 
oompen»ation  nominates  an  arbitrator,  and 
the  other  party  fails  to  nominate  one  on 
his  side,  then  the  single  arbitrator  nomi- 
nated by  the  party  making  the  claim  is 
to  be  in  the  same  position  as  if  both 
parties  had  agreed  to  a  sole  arbitrator. 
That  is  exactly  the  mode  of  pursuing  arbi- 
trations provided  by  the  Public  Health 
Act.     So  far  there  is  no  difference  what- 
ever between  the  two  Acts;  and  if  the 
differences  which  there  are  in  the  phrase- 
ology are  to  be  regarded  as  of  any  im- 
portance, I  confess  it  seems  to  me  that 
the    argument   in    favour    of   the    view 
pi^sented  by  the  appellants  here  would  be 
veiy  much  stronger  upon  the  phraseology 
of  the  Lands  Clauses  Act  than  it  is  upon 
the  phraseology  of  the  Public  Health  Act 
of  1875,  because  the  whole  of  the  com- 
pensation   clauses  of  the  Lands  Clauses 
Consolidation  Act  are  preceded   by  the 
words,  "  If  any  party  shall  be  entitled  to 
any  compensation,"  and  it  might  be  very 
plausibly  said  that  the  proof  of  the  title  to 
compensation  is  a  condition  precedent  to 
all  the  things  which  are  to  be  done  in 
order  to  ascertain  the  compensation  to 
which  the  party  is  entitled ;  whereas  here 
the  Legislature  has   said,  ''Where   any 
person  sustains  any  damage  by  reason  of 
the  exercise  of  any  of  the  powers  of  this 
Act  in  relation  to  any  matter  as  to  which 
he  is  not  himself  in  default,  full  compen- 
sation shall  be  made  to  such  person  by  the 
local  authority  exercising  such  powers,  and 
any  dispute  as  to  the  fact  of  damage  or 
amount  of  compensation  shall  be  settled 
by  arbitration."     Well,  here  at  all  events 
the  right  to  compensation  is  introduced 
by  re^Brenoe  not  to  a  matter  of  law,  the 
title  to  compensation,  but  to  a  matter  of 
fact,    the  sustaining    of   damage,   which 
matter  of  fact  is  most  distinctly  put  within 
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the  power  of  the  arbitrators,  as  well  as  the 
question  of  amount.  Therefore  it  strikes  me 
that  this  clause  is  worded  in  a  manner  much 
more  unfavourable  to  the  argument  of  the 
appellants  than   the  Lands  Clauses  Act. 
No  doubt  there  is  this  difference,  pointed 
out  on  behalf  of  the  appellants  by  their 
able  counsel,  that  the  Lands  Clauses  Act 
does  not  say  that  full  compensation  shall 
be  made,  and  then  go  on  to  determine  the 
way  in  which  it  is  to  be  ascertained,  but 
it  treats   the  way   in  which  it  is  to  be 
ascertained  as  the  mode  of  niii.lring  com- 
pensation where  the  title  to  it  does  exist. 
Well,  I  agree  that  that  is  so ;  and  if  here 
any  other  mode  of  ascertaining  the  com- 
pensation had  been  provided,  except  that 
which  in  the  immediate  context  of  the  same 
clause  is  provided,  or  if  no  mode  at  all 
had  been  provided,  the  observation  would 
have  had  some  force ;  but  a  mode  is  pro- 
vided which  is  by  arbitration,  and   the 
arbitration  is  to  be  upon  ''  any  dispute  as 
to  the  fact  of  damage  or  amount  of  com- 
pensation." 

Now,  on  ordinary  principles  of  con- 
struction, laying  aside  entirely  the  prior 
authorities,  I  should  have  thought  that  it 
was  quite  plain  there  that  two  things 
were  meant,  at  all  events,  to  be  the  subject 
of  enquiry  by  the  arbitrators;  the  first 
''the  fact  of  damage,"  the  second  the 
"amount  of  compensation"  when  damage 
there  was.  What  is  meant  by  "  damage"  t 
On  common  principles  of  construction  it 
surely  must  mean  that  damage  described 
in  the  words  which  immediately  precede, 
and  in  respect  of  which  alone  compensation 
is  to  be  made,  "  damage  by  reason  of  the 
exercise  of  any  of  the  powers  of  this  Act 
in  relation  to  any  matters  as  to  which  he 
is  not  himself  in  default."  Those  words 
are  introduced  as  the  foundation  of  the 
enquiry  into  the  fact  of  damage,  the  fact 
of  such  damage  bb  gives  a  i*ight  to  com- 
pensation. That  matter  of  fact  no  doubt 
cannot  be  ascertained  without  dealing  with 
the  actual  state  of  facts,  whatever  it  may 
be  found  to  be ;  and  that  actual  state  of 
facts  may  possibly  raise  questions  of  law 
as  to  what  is  or  is  not  done  properly  "  in 
the  exercise  of  any  of  the  powers  of  the 
Act,"  and  also  as  to  what  is  and  what  is 
not  a  default  on  the  part  of  the  claimant. 
But  the  enquiry  does  not  cease  to  be  an 


28 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


Brierhy  Hill  Local  Board  v.  Peartall,  HiL. 

enquiry  into  the  facts,  though  the  facts 
may  raise  questions  of  law.     If  the  arbi- 
trator goes  into  the  enquiry,  as  he  ought, 
as  a  question  of  fact,  and  if  he  deals  with 
the  facts  as  he  finds  them,  but  deals  with 
them  in  a  wrong  view  of  those  fects  accord- 
ing to  law,  then  no  doubt  his  award  will 
not  be  final.     If  an  action  is  brought  upon 
it,  and  it  appears  that  he  has  been  mistaken 
in  the  view  of  the  law  which  has  governed 
his  view  of  the  facts,  there  will  be  a  verdict 
for  the  defendants  upon  the  award ;  but 
if  he  has  not  miscarried,  the  award  cer- 
tainly cannot  be  worse  for  his  stating  upon 
the  face  of  it  that  he  finds  that  state  of 
facts  into  which  by  the  express  terms  of 
the  law  he  is  bound  to  enquire,  and  which 
alone  could  give  any  right  to  compensa- 
tion. 

If,  therefore,  the  case  were  entirely  free 
from  all  authority,  I  should  say  that  under 
the  terms  of  this  clause  in  this  Act  it  was 
plain  that,  without  paralysing  altogether 
the  whole  provisions  of  the  Legislature  for 
the  compensation  of  a  person  who  had 
suffered  damage,  the  course  of  proceeding 
was  by  arbitration,  and  then  by  bringing 
an  action  upon  the  award.  That  is  the 
proper  course;  and  what  the  learned  Judge 
has  found  (and  as  far  as  I  can  understand 
he  had  reasonable  ground  for  finding  it) 
is  that  as  a  matter  of  fact,  and  as  a  matter 
of  law  also,  the  damage  was  sustained  "  by 
reason  of  the  exercise  of  the  powers  of  the 
Act."  Well,  I  really  do  not  know  that 
under  those  circumstances  your  Lordships 
need  go  at  much  length  into  the  examina- 
tion of  the  authorities,  some  of  which  may 
probably  have  been  determined  at  a  time 
when  the  general  law  \inder  the  Lands 
Clauses  Act  was  not  so  well  settled  as  it 
is  now.  If  we  look  at  the  series  of  cases 
beginning  with  the  case  of  The  Ecist  and 
West  India  Dock  Company  v.  Gattke  (8) 
before  Lord  Truro — which  practically, 
though  not  in  so  many  words,  overruled 
the  case  of  The  London  and  North  Western 
Railway  Company  v.  Smith  (5)  before 
Lord  Cottenham — if  we  begin  with  that 
case  and  follow  the  subsequent  series  of 
authorities,  we  find  it  perfectly  settled 
that  if  an  arbitration  is  insisted  upon 
under  the  Lands  Clauses  Act,  the  com- 
pany has  no  right  to  say  that  the  arbi- 
trator cannot  go  into  the  questions  of 
which  he  is  the  proper  judge  because  the 


company,  plausibly  or  not,  denies  the  right ; 
and,  on  the  other  hand,  that  the  company 
will  not  be  prejudiced  if  it  has  good  legal 
grounds  for  denying  all  liability,  because 
the  award  will  not  be  conclusive — an  ac. 
tion  may  be  brought  upon  it,  and  if  it 
turns  out  that  the  law  is  in  favour  of  the 
company,  the  company  will  have  the 
benefit  of  it.  That  is  perfectly  decided 
under  the  Lands  Clauses  Act,  and  no  ques- 
tion of  this  kind  can  be  raised  about  it. 

The  cases  which  have  been  mentioned, 
the  case  of  Tlie  Queen  v.  Tlie  Metropolitan 
Commissioners  of  Setoers  (2)  and  the  case 
of  The  Queen  v.  The  Bur  stem  Local  Board 
(4),  were  not  upon  an  Act  containing  this 
clause,  or  shewing  so  unequivocally  as  this 
does  that  something  more  than  the  mere 
question  of  the  amount  of  compensation 
is  to  be  determined.  I  rather  prefer  not 
expressing  any  opinion  which  I  may  have 
formed  upon  those  cases.  There  is  a  good 
deal  of  difficulty,  but  I  do  not  want  un- 
necessarily to  enter  into  a  criticism  of 
judgments  upon  a  different  Act  of  Parlia- 
ment. They  are  undoubtedly  judgments 
of  Judges  of  very  high  authority ;  but  I 
am  bound  to  say  as  much  as  this,  that  as 
I  read  those  judgments  and  what  passed 
in  the  case  of  Bradby  v.  The  Southampton 
Local  Board  (3),  they  seem  to  say  that 
the  mere  denial  of  liability  by  the  com- 
pany is  enough  to  suspend  the  right  to 
proceed  by  way  of  arbitration.  That  is 
inconsistent  with  what  has  since  been  de- 
termined in  the  case  of  Burgess  v.  The 
NorOiwich  Local  Board  (1),  the  whole 
proceeding  in  that  case  shewing  that  even 
where  there  was  matter  to  be  enquired 
into  (as  in  that  case  there  was),  matter  of 
law  affecting  the  right  and  liability,  the 
Court  made  that  enquiry  in  an  action 
brought  upon  the  award,  and  did  not 
find  the  award  bad  merely  because  that 
enquiry  was  one  which  it  was  necessary 
and  proper  to  make.  I  do  not  know 
whether  in  that  case  the  award  was  sus- 
tained or  not;  but  it  is  perfectly  dear 
that  the  award  would  have  been  sustained 
if  the  state  of  facts  had  been  found  to  be 
such  as  Lord  Justice  Bowen  found  them 
to  be  in  the  present  case. 

Now  that  really  is  all  which  I  feel  it 
necessary  to  say.  The  conclusion  to  which 
I  come  is  that  the  Court  of  Appeal  has 
been  entirely  right,  and  that  the  appeal 
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ought  to  be  dismissed  with  oosts,  and  I 
move  your  Lordships  axx^rdingly. 

Lord  Watson.  —  I  am  of  the  same 
opinion.  Comparing  the  308th  section  of 
the  Public  Health  Act,  1875,  with  the 
68th  section  of  the  Lands  Clauses  Act, 
1845, 1  see  no  reason  whatever  for  coming 
to  the  conclusion  that  a  claimant  under 
the  one  clause  can  be  entitled  to  a  remedy 
which  is  denied  to  a  claimant  under  the 
other.  The  practice  under  the  Act  of  1 845 
has  been  authoritatively  settled.  I  do  not 
think  that  the  same  thing  can  be  said  of 
the  practice  following  upon  the  Act  of 
1875.  There  are  some  decisions  as  to  the 
procedure  under  the  clauses  of  its  prede- 
cessor, the  Public  Health  Act  of  1848 ; 
but  even  in  regard  to  the  construction 
of  these  there  is  no  conclusive  series  of 
authorities. 

I  agree  with  the  Lord  Chancellor  in 
thinking  that  the  judgment  under  appeal 
ought  to  be  affirmed,  with  costs. 

LoBD  Fit2sQerald. — The  only  difficulty 
which  I  have  felt  is  in  differing  from  the 
loonsidered  judgment  of  Lord  Justice  Bo  wen. 
I  am,  however,  of  opinion  that  the  decision 
of  the  Court  of  Appeal  was  correct  on  the 
interpretation  of  the  statute,  and  that  even 
if  the  argument  ab  inconvenienti  is  applic- 
able, the  balance  of  convenience  prepon- 
derates in  favour  of  that  decision. 

It  would  certainly  not  be  desirable  or 
for  the  public  interests  that  the  received 
interpretation  of  the  68th  section  of  the 
Lands  Clauses  Act,  and  the  long  settled 
practice  thereunder,  should  be  departed 
from  in  the  construction  of  the  308th  sec- 
lion  of  the  Public  Health  Act,  1875.  The 
two  statutes  are  general  enactments,  each 
ikffecting  the  whole  kingdom,  and  ought  as 
jo  their  arbitration  clauses  to  receive  the 
tame  interpretation,  unless  the  differing 
language  of  the  enactments  forbids  it.  In 
my  opinion  there  is  no  such  difference  of 
knguage  or  of  subject  as  requires  a  different 
interpretation  to  be  put  on  section  308  of 
the  Public  Health  Act  from  that  which 
has  been  established  as  the  meaning  of 
'lection  68  of  the  Lands  Clauses  Act. 

Looking  at  the  case  as  wholly  governed 
by  section  308  of  the  Public  Health  Act, 
it  seems  to  me  to  be  clear  that  it  was  open 
^x>  the^  respondent  (the  plaintiff)  to  pursue 


the  course  of  having  the  fact  of  damage 
and  the  amount  of  compensation  settled  in 
the  first  instance  by  arbitration.  In  es- 
tablishing his  case  under  that  section  the 
plaintiff  had  to  sustain  four  propositions — 
namely,  first,  that  he  had  sustained  damage ; 
secondly,  that  such  damage  had  been  occa- 
sioned by  reason  of  the  exercise  by  the 
local  authority  of  the  powers  of  the  Act ; 
thirdly,  that  such  damage  arose  in  relation 
to  some  matter  as  to  which  he  was  not 
himself  in  default;  and,  fourthly,  the 
amount  of  compensation  to  which  he  was 
properly  entitled.  Any  dispute  as  to  pro- 
positions 1  and  4  is  to  be  settled  by  arbi- 
tration. The  fact  of  damage  comes  first  in 
the  section,  and  is  the  foundation  of  all  the 
rest. 

In  the  execution  of  his  duties  it  is  diffi- 
cult to  see  how  the  arbitrator  can  avoid 
enquiring  whether  the  acts  complained  of 
were  matters  done  in  the  exercise  of  the 
powers  of  the  Act,  and  as  to  which  the 
claimant  was  not  himself  in  default,  so  as 
to  limit  the  scope  of  his  assessment  of  com- 
pensation ;  but  his  decision,  if  any,  as  to 
the  liability  of  the  defendants  in  point  of 
law  would  not  be  binding  and  would  be 
inoperative.  If  the  damage  complained  of 
has  been  occasioned  apparently  by  reason 
of  the  exercise  of  the  powers  of  the  Act, 
the  arbitrator  proceeds  to  assess  the  amount 
of  compensation  limited  to  such  damage, 
leaving  it  open  to  the  defendants,  if  they 
think  fit,  to  contest  their  liability  to  the 
amount  awarded  on  any  grounds  that  may 
be  open  to  them. 

The  course  pursued  here  seems  to  me  to 
be  a  convenient  one ;  the  statute  does  not 
forbid  it,  nor  is  there  anything  to  be  found 
in  its  language  which  indicates  that  it 
should  not  be  open  to  the  party  who 
alleges  that  he  is  injured  to  elect  to  have 
the  compensation  which  he  claims  assessed 
in  the  firat  instance  in  the  manner  pre- 
scribed by  the  statute. 

Order  appealed  Jrom  affirmed,  and 
appeal  dismissed,  wiih  costs. 

Solicitors— Byrne  &  Lucas,  agents  for  Homfray 
&  Holberton,  Brierley  Hill,  for  appeUants; 
Mackeson,  Taylor  &  Arnould,  agents  for  Joseph 
Higgs,  Brierley  Hill,  for  respondents. 
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Practice — ^ew  Trial — Action  remitted 
to  County  Court — Mode  of  Appeal — Rules 
of  the  Supreme  Court,  1883,  Order 
XXXIX.  rules  3  and  4  ;  Order  LXXIL 
rule  2. 

Rules  3  amd  4  of  Order  XXXIX,  of  the 
Rules  of  the  Suprems  Court ,  1883,  have  no 
application  to  motions  for  new  trial  in 
actions  remitted  to  the  County  Court  for 
trial  under  19  c6  20  Vict,  c.  108.  s.  26. 

In  stich  actions  a  motion  for  new  trial 
must  still  he  made  within  the  time  limited 
hy  the  old  practice. 

This  was  an  action  commenced  in  the 
High  Court,  but  ordered  to  be  remitted, 
after  issue  joined,  for  trial  to  the  Pwllheli 
County  Court,  under  the  provisions  of  19 
&  20  Vict.  c.  108.  8.  26. 

The  case  came  on  for  trial  before  the 
Judge  of  the  above  County  Court  on  the 
19th  of  May,  1884,  and  a  verdict  was  en- 
tered for  the  defendant.  On  the  26th  of 
May,  1884,  the  plaintiff  served  the  defen- 
dant with  notice  of  motion,  by  way  of 
appeal,  to  set  aside  the  verdict  in  favour 
of  the  defendant  and  to  have  one  entered 
for  the  plaintiff,  or,  in  the  alternative,  for 
a  new  trial. 

F.  Marshall  appeared  for  the  plaintiff  in 
support  of  the  motion ;  but 

J.  Herbert  Williams,  for  the  defendant, 
took  a  preliminary  objection. — This  appeal 
is  out  of  time  (1).     Order  XXXIX.  of 

(1)  By  Order  XXXIX.  rule  3  of  the  Rules  of 
the  Supreme  Court,  1883,  "  Every  application 
for  a  new  trial  shall  be  by  notice  of  motion, 
and  no  rule  nm,  order  to  shew  cause,  or  formal 
proceeding  other  than  such  notice  of  motion  shall 
be  taken.  By  rule  4  the  notice  of  motion  shall 
be  an  eight  days'  notice,  and  shall  be  served 
within  the  times  following—  namely,  if  the  trial 
has  taken  place  in  London  or  Middlesex,  within 
eight  days  after  the  trial ;  if  the  trial  has  taken 
place  elsewhere  than  in  London  or  Middlesex, 
within  seven  days  after  the  last  day  of  sitting 
in  the  circuits  for  England  and  Wales  during 
which  the  trial  shall  have  taken  place.  The 
time  of  the  vacations  shall  not  be  reckoned  in 
the  computation  of  the  time  for  serving  the 
notice  of  motion." 

By  Order  LXXIL  rule  2,  "  Where  no  other 
provision  is  made  by  the  Act  or  these  rules,  the 
present  procedure  and  practice  remain  in  force." 


the  Itules  of  Court,  1883,  has  no  applica- 
tion to  actions  remitted  for  trial  in  the 
County  Court — London  v.  Roffey  (2),  ap- 
proved of  in  Davis  v.  Godbeliere  (3).  The 
decision  in  Shapcott  v.  ChappeU  (4)  will 
probably  be  relied  upon  by  the  defendant ; 
but  that  case  has  not  been  followed  in  a 
more  recent  case  before  the  Court  of  Ap- 
peal— namely,  Mathews  v.  Ovey  (6).  See 
also  The  Swansea  Co-operative  Building 
Society  v.  Davies  (6).  By  virtue  of  Order 
LXXII.  rule  2,  the  practice  which  pre- 
vailed before  the  Judicature  Act  is  still  in 
force ;  consequently  the  motion  should  have 
been  made  within  the  period  prescribed  by 
the  old  practice — that  is,  within  four  days 
from  the  trial — see  rule  20,  Hilary  Term, 
1853. 

F.  Marshall,  contra. — The  plaintiff  was 
misled  by  the  decision  in  Shapcott  v. 
Chappell  (4) ;  the  subsequent  case  of  Ma- 
thews V.  Ovey  (5)  not  having  been  decided 
until  the  9th  of  July,  1884.  Moreover,  it 
is  contended  that  McUhews  v.  Ovey  (5)  is 
distinguishable;  the  action  in  that  case 
having  been  commenced  in  the  County 
Court—  see  also  Ralmforth  v.  Pledge  (7). 

Even  if  the  Court  should  be  of  opinion 
that  the  provisions  of  Order  XXXIX. 
rules  3  and  4  have  no  application  to  a  case 
like  the  present,  it  is  submitted  that  the 
Court  has  the  power  to,  and  will,  under 
the  special  circumstances  of  this  case,  en- 
large the  time  so  as  to  admit  of  a  rule  nisi 
being  moved  for  in  accordance  with  the 
old  practice. 

Cur.  adv.  vuU. 

The  following  judgments  were  delivered 
on  the  3rd  of  December : — 

Lord  Coleridge,  C.J. — We  took  time 
to  consider  our  judgment  in  this  case, 
inasmuch  as  there  are  many  others  de- 
pending on  it.  Owing  to  a  decision  in 
this  Court  to  the  effect  that  the  New  Rules 

(2)  47  Law  J.  Hep.  Q.B.  16  ;  Law  Bep.  S  Q.B. 
D.  6. 

(3)  48  Law  J.  Bep.  Exch.  440;    Law  Bep. 
4  Ex.  D.  215. 

(4)  53  Law  J.  Bep.  Q.B.  77 ;  Law  Bep.  12  Q.B. 
D.  68. 

(5)  63  Law  J.  Bep.  Q.B.  439;  Law  Bep. 
13  Q.B.  D.  403. 

(6)  63  Law  J.  Bep.  M.C.  64 ;  Law  Bep. 
12  Q.B.  D.  21. 

(7)  36  Law  J.  Bep.  Q.B.  167 ;  Law  Bep.  1  Q.B. 
428, 
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and  the  prooedare  under  them  applied  to 
County  Court  actions,  the  present  applica- 
tion has  been  made,  and  the  action  treated 
as  if  it  were  a  High  Court  action.  As 
regards  the  decision  we  came  to  in  Shap- 
oott'a  Case  (4)  it  is  sufficient  for  me  to  say 
that  it  has  since  been  corrected  by  the 
Court  of  Appeal  j  and,  upon  more  fuU  in- 
vestigation of  the  rules,  I  am  satisfied  that 
the  decision  of  the  Court  of  Appeal  was 
right.  Then,  inasmuch  as  the  procedure 
under  Order  XXXIX.  does  not  apply  to 
a  case  like  the  present,  and  no  other  pro- 
cedure is  provided,  Order  LXXII.  rule  2 
applies,  and  it  follows  that  the  procedure 
under  the  old  practice  still  exists,  being 
for  the  purpose  of  an  action  of  this  kind 
still  preserved.  Accordingly  in  this  case  the 
application  is  out  of  time,  no  application 
for  a  rule  nisi  having  been  made  within 
four  days  from  the  date  of  the  trial.  But 
the  practice  is  one  which  is  governed  by 
the  authority  of  the  Court ;  and  although 
it  ought  not  lightly  to  be  disturbed,  yet  it 
is  not  an  absolutely  inflexible  practice. 
There  are  authorities  to  shew  that  the 
time  has  been  extended  where  gross  injus- 
tice would  follow  from  a  refusal  to  extend 
the  time — as,  for  instance,  where  through 
an  honest  mistake  on  the  part  of  a  suitor  or 
counsel,  an  application  was  made  in  the 
Exchequer  instead  of  the  Common  Pleas, 
and  the  motion  which  ought  to  have  been 
made  in  the  Common  Pleas  could  not  be 
made  in  time — see  PiggoU  v.  jB^emp  (8) 
and  Johnson  v.  Warwick  (9).  In  such  a 
case  the  mistake  has  been  rectified  so  as 
to  prevent  the  working  of  an  injustice. 
We  think  that  these  cases  afford  good 
ground  for  justifying  the  Court,  under  the 
special  circumstances  of  this  case,  in  enlarg- 
ing the  time  so  as  to  permit  of  a  proper 
application  being  made.  It  must,  how- 
ever, be  clearly  understood  that  Uie  old 
practice  wiU  be  strictly  adhered  to  in  the 
future,  unless,  and  until,  it  should  be  super- 
seded by  competent  authority. 

Mathew,  «r. — I  agree.  It  is  clear  that 
Order  XXXIX.  of  l£e  New  Bules  was  not 
intended  to  apply  to  a  case  like  this.  The 
question  before  us,  therefore,  is  as  to  what 
procedure  applies*     It  appears  to  me  that 

(8)  2  Dowl.  &  By.  20. 

(9)  17  Com.  B.  Bep.  616  26  Law  J.  Bep. 
C.P.  102. 
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the  only  provision  in  the  Rules  of  Court 
relating  to  this  matter  is  to  be  found  in 
Order  LXXII.  rule  2,  which  enacts  that 
where  no  other  provision  is  made  by  the 
Acts  or  the  Hules  the  present  procedure 
and  practice  remain  in  force.  Now  the 
old  practice  is  contained  in  the  Hilary 
Term  Rules  of  1853,  and  under  them  the 
application  should  have  been  made  within 
four  days  by  a  rule  nisi.  At  the  same 
time  these  Rules  of  Hilary  Term,  1853, 
have  not,  as  was  pointed  out  in  Rowberry 
v.  Morgan  (10),  the  force  and  effect 
of  an  Act  of  Parliament;  they  were 
designed  merely  to  promote  the  due  ad- 
ministration of  justice,  and,  like  other 
rules  of  procedure,  are  subject  to  the  con- 
trol of  the  Court.  Rules  of  this  kind 
have  sometimes  been  relaxed  under  par* 
ticular  circumstances  where  injustice  would 
otherwise  be  done— see  The  Queen  v.  HoU 
(11)  and  Newton  v.  Boodle  (12).  In  this 
case  the  plaintiff  has  clearly  been  misled  as 
to  the  practice  which  prevailed,  and  has 
been  guilty  of  no  negligence ;  it  seems  to 
me,  therefore,  plain  that  this  Court  ought  to 
rectify  the  mistake  on  his  part  by  enlarge 
ing  the  time  for  moving  under  the  rules  of 
1853. 

Smith,  J. — I  am  of  the  same  opinion. 
It  seems  dear,  upon  the  authority  of  the 
Swansea  Co-operative  Building  Society  v. 
Dames  (6)  in  this  Court,  and  of  Mathews 
V.  Ovey  (5)  in  the  Court  of  Appeal,  that 
Order  XXXIX.  does  not  apply  to  actions 
tried  in  the  County  Court.  This  applica- 
tion is,  strictly  speaking,  therefore  out  of 
time;  but,  considering  the  very  special 
circumstances  which  exist,  it  seems  to  me 
that  the  course  pointed  out  by  my  Lord  is 
the  proper  one  to  be  adopted. 

Order  accordingly. 


Solicitors— Chester  k  Ck).,  agents  for  R.  Ivor 
Parry,  Pwllheli,  for  plaintiflP;  Simonds  & 
Goolden,  agents  for  Hughes  and  Pritchaid, 
Bangor,  and  for  Thomas  Boberts,  Portmadoc, 
for  defendant. 


(10)  9  £xch.  Bep.  730;  33  Law  J.  Bep.  Sxoh« 
191. 

(11)  6  Term  Bep.  436. 
(Id)  6  SowL  *  L.  F.C.  664. 


32 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


{In  the  matter  of  an  Interpleader 
lame  between  Thompson  and 
WBIOHT.  RICHARDSON  AND 
ANOTHER,  applicarUs. 

Interpleader — Indemnity — Order  L  VII. 
rule  2  (6). 

Wright  employed  a  firm  of  auctioneera 
to  take  and  aell  certain  gooda.  The  auc- 
tioneera advertiaed  the  gooda /or  aale,  where- 
upon Thompaon  gave  notice  to  them  th/U 
the  goods  belonged  to  him  and  that  he  ahould 
claim  the  proceeda.  Thia  notice  the  auc- 
tioneera transmitted  to  Wright,  and  he  in- 
atructed  them  to  proceed  to  aell,  and  gave 
the7n  cm  indemnity.  They  accordingly  aold 
the  gooda : — Held,  that  the  auctioneera  had 
not,  by  taking  the  indemnity,  disentitled 
themaelves  to  relief  under  the  Interpleader 
Acta. 

Tucker  v.  Morris  (1  Cr.  &  M.  73; 
2  Law  J.  Rep.  Exch.  1)  a/nd  Belcher  v. 
Smith  (9  Bing.  82 ;  1  Law  J.  Rep.  C.P. 
167)  diatinguiahed. 

Appeal  from  the  order  of  Denman,  J., 
in  chambers. 

Wright  was  cestui  que  truest  under  a  bill 
of  sale,  and  Thompson  was  the  trustee. 
Wright  was  in  the  possession  of  the 
bill  of  sale,  and  he  directed  Richard- 
son &  Roper,  auctioneers,  to  take  and 
sell  the  goods.  The  auctioneers  took 
possession  of  the  goods  and  advertised 
them  for  sale,  whereupon  Thompson  gave 
notice  to  them  that  the  goods  belonged  to 
him,  and  that  he  should  hold  them  respon- 
sible and  claim  the  proceeds.  This  notice 
the  auctioneers  transmitted  to  Wright,  and 
he  instructed  them  to  proceed  to  sell,  and 
gave  them  an  indemnity.  The  auctioneers 
accordingly  sold  the  goods,  and  on  their 
application  at  chambers,  Denman,  J.,  or- 
dered an  interpleader  issue  between  Wright 
and  Thompson,  to  try  the  question  whether 
the  proceeds  of  the  sale  were  the  property 
of  Thompson  or  Wright.  From  this  de- 
cision Wright  now  appealed. 

A,  Charles,  Q,C.,  and  Bryce,  for  Wright, 
contended  that  by  taking  an  indemnity 
the  auctioneers  had  ''  colluded  "  with  one  of 
the  didmatits  within  the  meaning  of  Order 
LYIJ.  rule  2  (b),  and  had  therefore  dis- 
entitled themsdveB  to  relief  under  the 


Interpleader  Acts;  they  cited  Tucker  v. 
Morris  (1)  and  Belcher  v.  Smith  (2). 

B.  Ilenn  Collins,  Q.C.,  and  English 
Harrison,  for  Richardson  <&  Roper,  the 
auctioneers,  contended  that  the  objection 
could  not  be  raised  by  the  person  who 
gave  the  indemnity,  and  that  the  auc- 
tioneers had  not  identified  themselves 
with  either  of  the  parties  as  in  the  cases 
cited.  Nor  had  they  "  colluded  "  within 
the  meaning  of  Order  LVII.  rule  2  (6). 

IIoU,  Q.C.,  and  H.  A.  Forman,  for 
Thompson,  appeared  in  support  of  the 
order. 

Stephen,  J. — I  am  of  opinion  that  this 
order  must  stand  and  the  appeal  be  dis- 
missed. The  only  question  is  whether  by 
taking  the  indemnity  the  auctioneers  have 
put  themselves  in  a  position  from  which 
the  Court  ought  not  to  extricate  them. 
The  distinction  between  the  present  case 
and  the  authorities  which  have  been  cited 
is  that  in  those  cases  the  person  who 
objected  to  the  interpleader  was  not  the 
party  to  the  indemnity,  whereas  here  the 
person  objecting  is  the  party  who  gave  the 
indemnity. 

In  Tuckwr  v.  Morris  (1)  the  person 
who  claimed  the  relief  had  identified  him- 
self with  one  of  the  claimants  to  the  pro- 
perty, but  I  fail  in  the  present  case  to  see 
that  the  act  of  taking  the  indemnity 
identified  the  auctioneers  with  the  plaintiff 
so  as  to  deprive  them  of  the  benefit  of 
interpleader,  and  I  think  that  they  can 
properly  claim  to  interplead.  Circuity  of 
action  will  thus  be  saved,  for  if  no  inter- 
pleader were  granted  the  auctioneers 
would  be  sued  by  two  persons  at  once, 
and  the  only  defence  to  either  would  be 
the  title  of  the  other.  I  therefore  think 
that  the  order  was  rightly  made. 

Williams,  J.  —  I  am  of  the  same 
opinion.  When  the  &ct8  are  ascertained, 
this  seems  to  be  a  proper  case  for  inter- 
pleader. Thompson  adopts  and  ratifies 
the  sale,  and  claims  only  the  proceeds. 
The  auctioneers  are  willing  to  pay  the 
proceeds  into  Court,  and  apply  to  the 
Court  for  an  interpleader  issue  to  settle 
the  controversy  between  Wright  and 
Thompson.     Thompson  acquiesces  in  the 

(1)71  Or.  ft  M.  78 ;  2  Law  J.  Bep.  Bxoh.  1. 
(S)^9  BiDg.  82 ;  1  Law  J.  Bep.  O.P.  167. 
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application ;  but  Wright  objects,  and  dis- 
pates  the  right  of  the  auctioneers  to  inter, 
plead,  because,  as  he  says,  they  are  *'  col- 
luding with  one  of  the  claimants  "  within 
the  meaning  of  Order  LVII.  rule  2  (6). 
That  rule  is  intended  to  provide  against 
the  case  of  a  person  who,  professing  to  be 
impartial  and  a  mere  stakeholder,  has, 
either  through  having  made  an  admission 
or  entered  into  a  contract,  hampered  his 
position  or  identified  himself  with  one  of 
the  parties,  and  then  seeks  to  obtain  the 
assistance  of  the  Court  to  extricate  him 
from  his  difficulty  by  making  the  parties 
litigate  without  reference  to  him.  When 
the  facts  of  this  case  come  to  be  examined 
into,  it  seems  to  me  that  the  real  question 
in  dispute  will  be  properly  decided  in  the 
issue  between  Wright  and  Thompson,  and 
that  the  auctioneers  have  done  nothing  to 
deprive  them  of  their  right  to  relief  by 
way  of  interpleader. 

Appeal  dismissed^  wUh  costs. 
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Solicitors— Sole,  Turner  &  Knight,  agents  for 
W.  C.  Cripps  k  Son,  Tunbridge,  for  appli- 
cants ;  J.  Watson  Stocker,  for  Thompson  ; 
Bellamy  &  Co.,  for  Wright  and  others. 


[IN  THE  COURT  OF  APPEAL.] 
1884.  "IfEARON     V,      THE     EARL    OP 

Nov.  17,  18.  J  AYLESFOBD.* 

Husband  and  Wife — Separation  Deed — 
Covenant  for  Payment  of  Annuity — Cove- 
nant tliat  Wife  should  not  molest  Husband 
— Independent  Covenants — Molestation. 

To  an  action  by  the  itnfe*s  trustee  in  a 
separation  deed  against  the  husband  for 
arrears  of  annuity  covenanted  to  be  paid 
by  him,  the  defendant  set  up  ow  an  answer 
the  breach  of  tlie  trusiee^s  covenant  that  his 
wife  should  not  molest  him ;  he  further 
counter-claimed  damages  Jor  molestation 
by  her.  The  wife  had  been  liviTig  during 
the  separation  in  adultery,  and  h<id  given 

♦  Coram  Brett,  M.R.,  Cotton,  L.J.,  and 
Lindley,  L.J. 

Vol.  64.— Q.B. 


birth  to  a  child,  of  which  the  defendant  wcu 
not  the  failier ;  there  was  some  evidence 
thai,  tlie  child  whilst  in  its  mother's  house 
was  called  by  the  courtesy  title  borne  by 
the  eldest  son  of  her  husband,  but  t/iere 
teas  no  evidence  that  it  was  so  called  with 
her  knowledge  or  consent : —  Held,  that 
the  two  covenants  were  independent,  and. 
that  molestation  by  the  wife  afforded  no 
answer  to  the  action  for  the  arrears  of 
annuity.  Held  also,  that  the  fact  of  the 
wife  living  in  adultery,  even  though  coupled 
with  ^uU  of  having  given  birth  to  a  bas- 
tard child,  did  not  constitute  molestation 
within  the  meaning  of  the  covenant.  Held 
also,  that  molestation  must  be  an  act  done 
by  the  wife  herself,  or  by  an  agent  duly 
authorised  by  her  to  do  it,  and  with  the 
intention  to  annoy  the  husband.  Held 
also,  thcU  if  t/ie  wife  caused  the  child  to 
be  called  by  her  husband's  name  and  second 
title,  and  held  it  out  as  being  the  huba/nd^s 
son  and  heir,  that  would  amount  to  mO' 
lestcUion. 

Cross-appeals  from  a  decision  of  the 
Qaeen's  Bench  Division  (reported  53  Law 
J.  Eep.  Q.B.  410). 

Action  by  trustee  for  defendant's  wife 
under  a  deed  of  separation  to  recover  475^., 
arrears  of  an  annuity  which  the  defendant 
had  covenanted  to  pay  to  the  trustee  for 
the  wife.  The  deed  also  contained  a  further 
covenant  that  the  wife  should  not  molest 
the  husband.  There  was  also  a  counter- 
claim for  damages  for  breach  of  the  latter 
covenant. 

At  the  trial  it  was  admitted  that  the 
annuity  had  not  been  paid;  but  it  was 
contended  that  there  had  been  such  a 
breach  of  the  covenant  not  to  molest  on 
the  part  of  the  wife  as  to  discharge  the 
defendant  from  liability  on  the  covenant 
to  pay  the  annuity. 

The  evidence  shewed  that  after  the 
execution  of  the  deed,  and  while  the  hus- 
band and  wife  were  living  apart,  the  latter 
was  living  in  adultery  and  had  given  birth 
to  a  child,  of  whom  the  defendant  was  not 
the  father.  It  was  also  proved  that  the 
child  was  called  Lord  Guernsey  in  the 
house  where  it  lived  with  its  mother ;  and 
it  was  alleged  that  it  was  so  called  with 
her  consent  and  knowledge,  and  that  by 
the  use  of  this  name,  which  in  the  courtesy 
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title  borne  by  the  eldest  son  of  Lord  Ayles- 
ford,  she  had  held  it  out  as  being  the  son 
and  heir  of  her  husband. 

The  jur}'  at  the  trial  found  as  a  fact 
that  there  had  been  a  breach  of  the  cove- 
nant against  molestation,  and  assevssed  the 
damages  on  the  counter  claim  at  100^. 

Day,  J.,  on  further  consideration,  held 
that  the  molestation  afforded  an  answer 
to  the  plaintiff's  claim,  because  the  two 
covenants  were  inter-dependent ;  and  he 
gave  judgment  for  the  defendant  upon  the 
claim  and  also  upon  the  counter-claim, 
but  without  damages. 

The  Queen's  Bench  Division  (Denman, 
J.,  and  Manisty,  J.)  held  that,  in  the  ab- 
sence of  any  express  provision  in  the  deed 
making  the  performance  of  the  covenant 
by  the  wife  and  her  trustee  a  condition 
precedent  to  the  payment  of  the  annuity, 
the  covenants  were  independent,  and  mo- 
lestation by  the  wife  afforded  no  answer 
to  the  action  for  the  arrears;  and,  fur- 
ther, that  the  fact  of  the  wife  living  in 
adultery,  even  coupled  with  that  of  her 
having  given  birth  to  a  bastard  child,  did 
not  constitute  molestation. 

Denman,  J.  (Manisty,  J.,  duhitante), 
also  held  that  if  the  wife  caused  the  child 
to  be  called  by  her  husband's  name  and 
second  title,  and  held  it  out  as  being  his 
son  and  heir,  that  would  amount  to  mo- 
lestation. 

Judgment  was  given  for  the  plaintiff  on 
the  claim,  and  for  the  defendant  on  the 
counter-claim. 

Both  the  plaintiff  and  defendant  ap- 
pealed. 

Waddy,  Q,C,,  and  Francis  Turner  (with 
them  E,  F,  Stiidd),  for  the  defendant,  con- 
tended that  there  was  evidence  of  molesta- 
tion within  the  meaning  of  the  covenant, 
and  the  learned  Judge  was  right  in  leav- 
ing that  evidence  to  the  jury.  The  mere 
absence  of  the  dum  casta  clause  in  a  sepa- 
tion  deed  does  not  allow  the  wife  to  com- 
mit adultery.  There  is  an  implied  cove- 
nant on  the  part  of  the  wife  that  she  will 
live  a  chaste  life.  The  interests  of  mo- 
rality and  public  policy  require  that  such 
a  covenant  should  be  implied;  the  deed 
must  be  taken  to  have  been  drawn  upon 
the  basis  that  that  was  the  intention  of 
the  parties.     The  clause  is  not  a  usual 


clause  in  separation  deeds — Hart  v.  Hart 
(1)  and  SvUivan  v.  Sullivan  (2).  A  deed 
which  has  as  its  object  an  immoral  purpose 
can  undoubtedly  be  set  aside — WUlyanis  v. 
BuUmore  (3).  Where  the  wife  lives  an  un- 
chaste life  there  is  the  possibility  of  a  sup- 
positious child  being  put  upon  the  husband; 
the  insertion  in  a  deed  of  a  dum  ca^ta  clause 
is  therefore  unnecessary — Mon'aU  v.  Mor- 
rail  (4).  Gandy  v.  Gandy  (5)  is  really  in 
the  defendant's  favour.  The  cases  merely 
shew  that  adultery  alone  does  not  amount 
to  molestation  —  Scholey  v.  Goodman  (6), 
Jee  V.  Thurlow  (7),  Thomas  v.  Everard  (8), 
Goslin  V.  Clark  (9),  and  Gharlesworth  v. 
ffolt  (10). 

[Cotton,  L.J.,  referred  to  Seagrave  v. 
Seagrave  (11)   and  Evans  v.  Can'ington 

(12).] 

The  question  as  to  what  amounts  to 
molestation  may  be  summed  up  as  fol- 
lows : — 1.  Adultery,  and  the  publicity  con- 
sequent thereon;  2.  Adultery  coupled  with 
the  birth  of  a  child,  so  long  as  it  lives; 
>3.  Adultery  not  followed  by  the  birth  of 
a  child  if  committed  so  as  to  become  a 
matter  of  public  notoriety ;  and,  4.  Adul- 
tery coupled  with  the  birth  of  a  child  and 
the  holding  it  out  as  the  legitimate  child 
of  the  husband.  There  was  evidence  that 
the  mother  held  out  the  child  as  the  child 
of  her  husband. 

CoUvns  v.  Blantem{\3),  Grant  v.  Budd 
(14),  Sanders  v.  Bodway  (15),  The  Queen 

(1)  50  Law  J.  R^p.  Chanc.  697;   Law  Bep. 
18  Ch.  D.  670,  675,  692. 

(2)  2  Adam's  Cons.  Rep.  at  p.  303. 

(3)  33  Law  J.  Rep.  Chanc.  46L 

(4)  60  Law  J.  Rep.  P.,  D.  &  A.  62  ;  Law  Rep. 

6  P.  D.  98,  100. 

(6)  51  Law  J.  Rep.  P.,  D.  &  A  41 ;  Law  Rep. 

7  P.  D.  77,  168. 

(6)  1  Ring.  349  ;  8  Moo.  350. 

(7)  2  B.  &  C.  547,  552 ;  2  Law  J.  Rep.  K.B. 
(O.s.)  81. 

(8)  6  Hurl.  &  N.  453 ;  30  Law  J.  Rep.  Kxch. 
214. 

(9)  12  Com.B.   Rep.   N.S.  461;    31  Law  J. 
Rep.  C.P.  330. 

(10)  43   Law  J.   Rep.  Bxch.  26;  Law  Rep. 
9  Exch.  38. 

(11)  13  Ves.  439. 

(12)  1   Jo.  k  H.  698 ;  29  Law  J.  Rep.  Chanc 
330. 

(13)  1  Sm.  L.C.  369  (7th  ed.). 

(14)  30  L.T.  N.S.  319. 

(15)  16  Beav.  207 ;  22  Law  J.  Rep.  Chanc. 
230. 
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V.   Duffield    (16),    Zatliam^s    Dictionary, 
tit.  **  Molest,"   and   Ogilvis^a    Diction  a 
tit.  "  Molest,"  were  also  referi'ed  to. 

FinUtj/y  Q.Cf  and  li.  0,  B,  Lane  were 
not  called  upon  to  argue. 

Brett,  M.R.  —  I  have  carefully  read 
the  judgment  of  the  Court  below,  and  I 
agree  in  part  and  differ  from  part  of  it.  I 
agree  with  the  judgment  so  far  as  it  holds 
that  the  covenant  not  to  molest  was  no 
defence  to  the  plaintiffs  claim,  and  that 
he  was  entitled  as  trustee  of  the  wife 
to  recover  the  arrears  of  annuity.  This 
was  a  separation  deed ;  the  husband  and 
wife  liad  had  differences,  the  wife  having 
been  accused  by  her  husband  of  having 
committed  adultery.  The  husband  had 
endeavoured  to  obtain  a  divorce,  but  failed, 
for  reasons  which  it  is  not  necessary  to 
enter  into,  to  obtain  either  that  or  a  judi- 
cial separation.  A  separation  was  then 
carried  out  by  means  of  the  present  deed, 
which  contained  a  covenant  in  plain  and 
simple  words  on  the  part  of  the  husband 
to  absolutely  pay  the  annuity  to  the  trus- 
tee for  the  wife  during  their  joint  lives. 
There  was  also  a  covenant  on  the  part  of 
the  trustee  of  the  wife  that  she  should  not 
molest  her  husband.  It  was  contended  on 
behalf  of  the  defendant  that  it  is  a  fun- 
damental condition  of  such  a  deed  that  the 
wife  should  remain  chaste  after  the  sepa- 
ration, and  that  the  act  of  committing 
adultery  afterwards  would  ipso  facto  pre- 
vent her  from  insisting  upon  the  deed  oi 
recovering  any  arrears  of  annuity.  This 
contention  was  based  upon  the  ground  that 
it  was  required  by  public  policy.  I  entirely 
agree  with  an  observation  of  the  late  Master 
of  the  Bolls,  that  when  two  private  indi- 
viduals make  a  covenant  in  plain  terms 
from  which  the  only  inference  which  can 
be  drawn  is  that  they  intended  what  they 
said,  it  would  be  a  most  dangerous  doc- 
trine to  introduce  into  thecovenant,lunless 
compelled  by  inevitable  necessity  J  to  do 
so,  any  term  which  it  was  known  the 
parties  would  not  themselves  have  intro- 
duced, upon  the  ground  that  unless  they 
had  intended  to  introduce  such  a  clause 
the  deed  would  be  against  public  policy. 
If  this  point  had  be^  now  raised  for  the 

(16)  5  Cox  C.C.  404. 
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first  time  I  should  absolutely  refuse  to  say 
that  the  mere  fact  of  a  woman  having 
fallen  into  this  grave  offence  under  pecu- 
liar circumstances,  such  as  the  neglect  of 
her  husband  or  any  temptation,  makes  it 
against  public  policy — whatever  may  be 
the  temptation  to  which  the  woman  has 
succumbed — that  the  husband  shall  not  be 
obliged  to  perform  his  covenant  to  pay  the 
annuity.  The  point,  however,  has  been 
decided  the  other  way  for  more  than  two. 
hundred  years.  If  it  were  otherwise,  the 
dum  ca«to  clause,  which  has  been  inserted  in 
deeds  by  expert  conveyancers  up  to  the  pre- 
sent day,  would  be  an  absolutely  futile  and 
senseless  clause.  Both  upon  authority  and 
principle,  therefore,  it  seems  to  me  that 
there  is  no  such  doctrine.  The  fact  that 
the  wife  has  committed  adultery  is  there- 
fore no  defence  to  the  claim  for  arrears. 
It  was  then  contended  that  the  covenant 
to  pay  the  annuity  and  the  covenant  not 
to  molest  were  dependent  covenants,  and 
that  the  latter  covenant  amounted  to  a 
condition,  so  that  if  it  were  broken  the 
other  could  not  be  enforced.  But  such 
deeds  as  these  have  been  known  in  England 
for  some  two  hundred  years,  and  it  has 
been  decided  over  and  over  again  that  the 
two  covenants  are  not  so  subservient  to 
each  other  as  to  be  reciprocal.  The  deed 
in  the  present  case  was  drawn  upon  the 
faith  of  those  decisions,  which  we  cannot 
now  overrule ;  and  even  if  they  had  been 
wrongly  decided,  a  deed  so  drawn  must  be 
construed  as  if  they  had  been  rightly  de- 
cided. These  two  covenants  are  not  there- 
fore reciprocal,  and  the  observance  of  the 
covenant  not  to  molest  is  not  a  condi- 
tion subsequent,  a  violation  of  which  will 
operate  so  as  to  take  away  the  effect  of  the 
independent  covenant  to  pay  the  annuity. 
Even  supposing  that  the  covenant  not  to 
molest  were  broken,  the  defendant  would 
not  be  relieved  from  liability  upon  the 
covenant  to  pay  the  annuity,  but  would  be 
entitled  to  recover  damages  for  the  breach. 
With  regard  to  the  counter-claim,  if  it 
were  shewn  that  the  wife  had  molested  the 
husband,  the  trustee  would  be  liable  in 
damages.  The  question  therefore  is,  whe- 
ther the  wife  has  molested  the  husband. 
It  was  said  that  Lady  Aylesford  had  done 
so  by  having  committed  adultery,  and 
given  birth  to  a  child,  which  was  in  it- 
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self  an  aggravation  of  the  adultery,  and 
amounted  to  a  molestation,  even  though  it 
were  not  proved  that  the  child  had  been 
held  out  as  the  son  of  Lord  Aylesford.     It 
was  also  said  that  the  fact  of  her  having 
committed  adultery   under  circumstances 
of  public  notoriety  amounted  to  a  molesta- 
tion.    But  it  is  obvious  that  if  adultery  is 
not  a  molestation,  the  mere  fact  of  her 
having  subsequently  given  birth  to  a  child 
would  not  convert  the   adultery  into  a 
molestation.     The  birth  of  a  child  is  some- 
times the  result  of  adultery,  but  it  is  not, 
and  cannot  be,  an  act  of  the  woman.     In 
order  to  determine  what  is  a  molestation 
within  the  meaning  of  the  covenant,  it  is 
not  necessary  to  say  what  is  its  meaning 
according  to  the  definition  given  in  dic- 
tionaries.    It  must  be  an  act  done  by  the 
wife  herself,  or  by  an  agent  who  is  autho- 
rised by  her  to  do  it.     It  must  be  an  act 
done  with  the  intent  to  annoy,  or  an  act 
done  by  her  with  the  knowledge  that  it 
must  of  itself  without   more  annoy  the 
husband.      Does  the  act  of  committing 
adultery  come  within  either  of  these  defini- 
tions )    We  must  consider  whether  it  is  a 
true  proposition  to  say  that  the  mere  fact 
of  a   woman  committing  adultery  with 
another  man  at  any  time  or  interval  of 
time,  at  any  distance  or  under  any  circum- 
stances, is  an  act  done  with  the  intent  to 
annoy  her  husband.    It  wpuld  be  contrary 
to  truth  to  say  so,  for  no  thinking  man 
would  believe  that  she  committed  adultery 
with  the  intention  of  annoying  her  hus- 
band.    She  does  it  for  other  motives ;  and 
if  from  mere  wickedness  then  it  is  an 
abominable  act,  but  if  from  weakness  and 
under  grievous  temptation  then  she  is 
much  to  be  pitied.     As  a  rule,  adultery  is 
committed  for  the  purpose  of  gratifying 
the  passions.     The  act  of  adultery  itself 
could  not  be  said  to  annoy  the  husband ; 
the  utmost  that  could  be  said  is  that  if 
it  came  to  his  knowledge  subsequently 
it  would  annoy  him.     The  question  also 
whether  the  fact  of  the  adultery  being 
known  to  other  persons  would  amount 
to  an  annoyance  to  the  husband  would 
depend  upon  whether  they  were  likely  to 
tell  him  of  it.     That  therefore  does  not 
bring  the  case  within  either  of  the  pro- 
positions which  have  been   stated,   and 
something  more  must  be  shewn  in  order 


to  do  so.  The  matter  comes  to  this,  that 
if  a  woman  in  such  circumstances  has  a 
child  which  she  knows  is  not  her  hus- 
band's child,  and  does  that  which  inti- 
mates that  she  is  putting  it  forward  as  his 
child,  that  would  be  strong  evidence  of  an 
intention  on  her  part  to  annoy  him,  espe- 
cially if  it  would  affect  a  legal  claim  to  the 
title  or  property.  Such  an  act  would  be 
strong  evidence  of  an  intent  to  molest  the 
husband  and  of  molestation  within  the 
meaning  of  the  covenant.  The  question 
therefore  is  whether  there  was  evidence  on 
which  the  jury  would  be  justified  in  find- 
ing that  Lady  Aylesford  had  so  put  the 
child  forward  to  the  world  as  Lord 
Guernsey,  that  the  inevitable-  deduction 
to  be  made  was  that  it  was  the  son  of 
Lord  Aylesford,  and  whether  the  child 
was  so  put  forward  with  the  consent  and 
by  the  authority  of  Lady  Aylesford.  There 
was  some  slight  evidence  that  the  child 
was  called  Lord  Guernsey  in  its  mother's 
house,  and  that  the  nurse  said  she  so  called 
it  by  the  order  of  her  mistress ;  but  this  was 
denied,  and  it  is  impossible  to  hold  that  it 
was  evidence  of  Lady  Aylesford  having 
authorised  any  one  to  call  the  child  by 
that  name.  So  again  the  statements  of 
the  trustee  as  to  what  he  would  do  or  say 
with  regard  to  the  child  are  not  evidence 
that  the  mother  had  authorised  persons  to 
call  the  child  Lord  Guernsey.  It  is  clear 
beyond  all  doubt  that  there  is  no  evidence 
that  the  child  was  called  Lord  Guernsey 
by  the  direction  or  authority  of  its  mother. 
I  think  that  if  Lady  Aylesford  had  held  this 
child  out  as  Lord  Guernsey,  that  would  be 
molestation  within  the  meaning  of  the 
covenant ;  but  there  is  no  such  evidence. 
Upon  the  whole  I  come  to  the  conclusion 
that  the  plaintiff  is  entitled  to  succeed  on 
the  claim,  and  that  the  defendant  has  not 
made  out  bis  counter-claim. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
I  think  that  there  was  no  evidence  to  sup- 
port the  counter-claim,  so  that  the  point 
urged  with  regard  to  that  is  got  rid  of. 
As  to  the  other  point,  there  must  be  some 
act  done  by  the  wife.  It  is  not  sufficient 
to  shew  an  act  which  caused  annoyance 
to  the  husband.  In  my  opinion  one  of  the 
definitions  given  by  the  Master  of  the  Bolls 
really  involves  the  other.    The  act  must  be 
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done  with  the  purpose  and  intent  to  annoy 
and  injure  the  husband ;  and  when  an 
act  is  done  the  natural  tendency  of  which 
Ls  to  annoy  another,  the  person  who  does 
that  act  must  be  taken  to  intend  to  annoy. 
But  when  a  pei*son  does  an  act  the  obvious 
consequence  of  which  is  that  it  could  not 
have  Ijeen  done  with  the  intent  to  annoy, 
but  is  referable  to  another  intention,  then 
the  inference  does  not  arise.  The  second 
head  of  the  definition  given  by  the  Master 
of  the  Rolls  is  therefore  involved  in  the 
first,  if  no  other  purpose  can  be  referred 
to.  We  have  here  to  say  whether  there 
was  evidence  of  any  acts  done  by  Lady 
Aylesford  with  the  intent  to  annoy  her 
husband  so  as  to  be  a  breach  of  the  cove- 
nant. I  agree  with  the  Master  of  the  Rolls 
that  if  Lady  Aylesford,  knowing  that  this 
child  was  not  her  husband's  child,  had 
held  him  out  as  Lord  Guernsey,  that  must 
be  taken  to  have  been  done  with  the 
intention  of  annoying  her  husband.  But 
there  was  no  evidence  to  be  left  to  the 
jury  that  she  had  in  fact  in  any  way  so 
held  him  out,  or  had  assented  to  his  being 
so  called.  It  cannot  be  said  that  the  acts 
of  adultery  were  breaches  of  the  covenant 
not  to  molest.  The  adultery  was  not  com- 
mitted by  Lady  Aylesford  for  the  purpose 
of  annoying  her  husband,  but  for  other 
motives — for  the  gratification  of  her  pas- 
sion or  for  love  of  another  man.  The  birth 
of  a  child  is  not  an  act  done  by  the  wife  : 
it  is  referable  back  to  the  adultery,  which 
is  not  a  molestation.  It  may  be  that  the 
communication  of  the  fact  may  be  a  mo- 
lestation, but  the  adultery  is  not.  The 
wife  was  living  in  adultery  under  an  as- 
sumed name  in  Paris;  but  there  is  no 
evidence  that  she  did  so  for  the  purpose  of 
having  the  fact  communicated  to  her  hus- 
band. 

Then  we  come  to  the  clause  which  in- 
volves a  question  of  general  principle.  It 
was  said  that  under  the  circumstances  the 
liability  to  pay  the  annuity  ceased.  The 
dum  casta  clause  is  one  which  is  commonly 
inserted  in  separation  deeds,  and  which 
provides  that  the  annuity  is  to  be  payable 
only  so  long  as  the  wife  continues  chaste. 
But  it  was  said  that  the  living  a  chaste 
life  on  the  part  of  the  wife  ought  to  be 
considered  as  the  foundation  of  the  deed 
and  as  the  implied  intention  of  the  parties. 
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The  parties  here  have  omitted  to  make  that 
provision ;  and  there  are  cases,  which  I  am 
not  prepared  to  overrule,  to  the  contrary. 
No  doubt  a  deed  which  is  framed  with 
the  object  of  allowing  the  woman  to  com- 
mit adultery,  or  which  gives  her  licence 
to  commit  adultery,  would  be  against 
public  policy.  But  a  dum  casta  clause 
merely  provides  that  if  the  woman  com- 
mits adultery  the  deed  shall  come  to  an 
end.  I  do  not,  however,  think  that  pub- 
lic policy  requires  that  a  woman  who 
commits  an  act  of  adultery  is.  to  be  de- 
prived of  all  means  of  subsistence  and  be 
made  destitute.  The  covenant  to  pay  the 
annuity  is  therefore  good,  and  can  be  en- 
forced. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. The  first  question,  that  the  adultery 
of  the  wife  does  not  afibrd  a  defence  to  an 
action  for  an  annuity  under  a  separation 
deed,  seems  to  me  to  have  been  so  well 
settled,  for  at  least  a  hundred  years,  by 
authority  that  it  would  be  wrong  to  decide 
otherwise.  This  may  be  seen  by  tracing  the 
cases  back  from  those  of  Seagrave  v.  iSeU' 
grave  (11)  and  Jee  v.  Thurlow  (7) ;  but  I 
am  also  aware  of  the  authority  in  the  Con- 
sistory Court — Sullivan  v.  Sullivan  (2). 
The  next  question  is,  whether  there  was 
any  breach  of  the  covenant  not  to  molest 
the  husband.  I  do  not  profess  to  attempt  to 
define  the  word  "  molest " ;  but  I  do  not  go 
the  length  of  saying  that  thei-e  can  be  a  mo- 
lestation without  the  intention  to  molest. 
It  is  alleged  that  the  wife  has  broken  the 
covenant  not  to  molest  because  she  has 
allowed  another  man  to  commit  adultery 
with  her.  But  that  cannot  be  regarded 
as  molestation.  If  that  fact  does  come  to 
the  knowledge  of  the  husband,  all  the  cir- 
cumstances must  be  taken  into  account  in 
order  to  determine  whether  it  amounts  to 
molestation.  I  cannot  say  that  even  the 
mere  fact  of  adultery  coupled  with  the 
birth  of  a  child  is  molestation.  It  seems 
to  me  that  to  say  so  would  be  a  straining 
of  language.  It  was  then  said  that  there 
was  evidence  that  Lady  Aylesford  passed 
the  child  off  as  Lord  Guernsey.  I  think 
that,  if  she  had  done  so,  that  would  be 
molestation ;  but  there  was  no  evidence  of 
this  j  the  evidence  which  was  given  was  of 
the  most  shaviowy  kind,  and  ought  not  to 
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have  been  left  to  the  jury.  The  plaintiff 
is  entitled  to  judgment  on  both  the  claim 
and  counter-claim. 

Judgvient  accordingly. 


Solicitors— J.  H.  Lee,  foi  plaintiff;  G.  E.  Kaye 
&  Co.,  for  defendant. 


[IN   THE   COURT    OF  APPEAL.] 

A  K     >  LEA   V.    PARKER.* 

Aug.  5.  J 

Practice — Courdy  Court —  Visible  Means 
— Security  for  Costs — Remitted  Action  — 
30  <ic  31  Vict,  c,  142.  s,  10. 

A  plaintiff  who  has  no  such  means  of 
paying  the  costs  of  an  action  as  can  fairly 
be  ascertained  by  a  reasonable  />er«07i 
in  thd  jyosition  of  tite  defendant,  has  tio 
"  visible  means  "  within  tJiS  meaning  of 
section  10  of  the  County  Courts  Act,  1867. 

The  jurisdiction  of  tlie  Judge  to  make 
an  order  under  section  10  only  arises  wlt^n 
an  affidavit  lias  been  made  by  tlie  defen- 
dant, and  tlie  Judge  in  exercising  his  dis- 
cretion as  to  whether  he  will  make  an 
order  or  not  must  satisfy  himself  whether 
the  plaintiff  has  any  means  of  paying  the 
Hosts  of  the  action,  and  not  merely  whether 
he  has  any  "  visible  means.** 

Counsel  v,  Garvie  (Ir.  Rep.  5  C.L.  74) 
commiented  on. 

Appeal  by  the  defendant  from  a  judg- 
ment of  the  Queen's  Bench  Division. 

The  action  was  brought  against  the 
defendant,  a  sheriff's  officer,  to  recover 
damages  for  wrongfully  breaking  and  en- 
tering the  plaintiffs  house  and  for  conver- 
sion. The  defendant  made  an  application 
to  the  District  Registrar  at  Liverpool  for 
an  order  under  30  <k  31  Vict.  c.  142. 
s.  10,  that  unless  the  plaintiff  should  give 
security  for  the  costs  of  the  action,  the 
action  should  be  remitted  for  trial  to  the 
County  Court. 

It  appeared  from  the  affidavit  made  by 

♦  OfTom  Brett,  M.B.,  Bowen,  L.J.,  and  Fry, 
L.J. 


the  defendant  that  he  had  made  enquiries 
as  to  the  plaintiffs  means,  and  believed 
that  the  only  property  which  the  plaintiff 
possessed  consisted  of  a  joint  share  in  a 
leasehold  collieiy  and  coal-yard;  that 
there  was  a  person  in  possession  of  both 
the  colliery  and  coal-yard  under  a  claim 
for  rent  for  two  sums  of  4,967^.  and  962?. ; 
that  the  defendant  held  a  warrant  to  levy 
2,404/.  against  the  plaintiff  and  his  brother, 
but  he  could  not  execute  it  as  the  plaintiff 
had  no  property  on  which  to  levy;  that 
all  the  plaintiffs  furniture  had  been  sold 
under  an  execution,  and  his  property  as- 
signed for  the  benefit  of  his  creditors  ;  and 
the  defendant  stated  that  he  believed  that 
under  these  circumstances  the  plaintiff  had 
no  means  at  all. 

The  District  Registrar  on  the  22nd  of 
April,  1884,  made  the  order  asked  for, 
but  granted  leave  to  the  plaintiff  to  apply 
to  discharge  it  if  he  obtained  an  appoint- 
ment which  he  stated  he  expected  to  get, 
before  the  cause  was  remitted  to  the 
County  Court.  The  Registrar  subse- 
quently, on  the  24th  of  May,  1884,  re- 
scinded the  order,  the  plaintiff  having 
obtained  a  situation  under  an  agreement 
as  colliery  manager  for  two  years;  the 
employment  being  determinable  by  three 
months'  notice,  or  on  payment  of  three 
months'  salary  in  lieu  of  notice,  or  with- 
out notice  in  the  event  of  wilful  miscon- 
duct. 

Denman,  J.,  at  chambers,  rescinded  the 
last  order  of  the  Registrar  upon  the  ground 
that  at  the  time  when  it  was  made  the 
plaintiff  had  no  visible  means. 

The  Queen's  Bench  Division  (Field,  J.,- 
Manisty,  J.,  and  Lopes,  J.)  reversed  the 
decision  of  the  Judge. 

The  defendant  appealed. 

Forbes  Lankester  ( W,  R.  Kennedy  with 
him),  for  the  defendant. — The  question 
is  whether  the  plaintiff,  upon  the  facts 
stated  in  the  affidavit,  had  ^'  visible  means  " 
within  the  meaning  of  30  k  31  Vict, 
c.  142.  s.  10.  In  Counsel  v.  Garvie  (1) 
Whiteside,  C.J.,  was  of  opinion  that  the 
term  '^  visible  means "  meant  '*  tangible 
means" — properties  which  the  defendant 
could  reach  to  pay  his  costs  in  the  event 

(1)  Ir.  Bcp.  6  C.L.  74,  77. 


MICHAELMAS  1884  to  MICHAELMAS  1885. 


Vol.  54.] 

Lea  V.  Pa/rJter,  App. 

of  his  obtaining  a  verdict;  and  that  it 
could  not  be  contended  that  if  a  man  has 
an  office  to  which  a  salary  is  attached  he 
is  possessed  of  no  tangible  means  because 
the  property  is  not  visible  to  the  eye. 
But  visible  means  can  only  mean  pro- 
perty available  for  execution;  the  right 
to  receive  a  salary  infuturo  is  not  **  visible 
means/'  for  the  salary  cannot  be  attached 
— Wehh  V.  SterUon  (2).  A  debt  can  be 
attached,  but  the  salary  payable  infuturo 
is  not  a  debt  due.  Gordon  v.  Jennings 
(3)  is  therefore  distinguishable.  Inas- 
much as  there  are  other  judgments  out. 
standing  against  the  plaintiff,  security  for 
costs  should  be  ordered  even  if  the  salary 
can  be  attached. 

Emden,  for  the  plaintiff. — A  salary  of 
200/.  a  year  constitutes  '^  visible  means '' 
within  the  meaning  of  the  section.  The 
plaintiff  is  therefore  justified  in  bringing 
the  action  in  the  superior  Court,  and 
ought  not  to  be  ordered  to  give  security. 
A  salary  is  a  debt,  and  can  therefore  be 
attached — Tapp  v.  Jones  (4) — so  that 
Counsel  y.  Garvie  (!)  is  an  authority  in 
favour  of  the  plaintiff 

Brett,  M.K. — In  this  case  all  the  facts 
were  not  brought  to  the  attention  of  the 
Court  below.  The  question  turns  upon 
the  meaning  of  section  10  of  30  &  31 
Yict.  c.  142,  which  must  be  construed  ac- 
cording to  its  plain  language.  By  that 
section,  any  person  against  whom  any  of 
the  specified  actions  is  brought  in  a  su- 
perior Court  may  make  an  afiidavit  that 
the  plaintiff  has  no  visible  means  of  pay- 
ing the  defendant's  costs  should  a  verdict 
not  be  found  for  the  plaintiff.  That  part 
of  the  section  is  applicable  to  the  affidavit 
which  may  be  made  by  the  defendant,  and 
directs  him  as  to  the  circumstances  under 
which  such  an  affidavit  may  be  made — 
namely,  that  the  plaintiff  has  no  visible 
means.  I  think  that  the  section  so  far 
means  that  the  defendant  must  make  an 
affidavit  that  to  him  and  to  any  reasonable 
person  in  his  position  the  plaintiff  has  not 

(2)  52  Law  J.  Hep.  Q.B.  584;  Law  Rep. 
11  Q.B.  D.  518. 

(3)  51  Law  J.  Rep.  Q.B.  417;  Law  Rep. 
9  Q.B.  D.  45. 

(4)  44  Law  J.  Rep.  Q.B.  127 ;  Law  Rep 
10Q.B.  D.  691. 
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any  means  which  are  visible ;  or,  in  other 
words,  that  the  circumstances  are  such 
that  any  fair  and  reasonable  man  may 
make  an  affidavit  that  the  plaintiff  has  no 
means  which  can  be  seen,  and  that  a  per- 
son in  the  position  of  the  defendant  could 
not  fairly  suppose  that  the  plaintiff  had 
any — ^for  unless  that  could  be  said  such  an 
affidavit  ought  not  to  be  made.  If  the  de- 
fendant knew  that  the  plaintiff  had  means, 
but  nevertheless  made  the  affidavit,  he 
would  be  making  a  false  affidavit.  The  sec- 
tion so  far  applies  to  the  defendant.  Then 
we  come  to  those  words  which  are  applicable 
to  the  Judge :  "  thereupon" — that  is,  upon 
the  defendiant  making  such  an  affidavit — 
**  a  Judge  of  the  Court  in  which  the  action 
is  brought  shall  have  power  to  make  an 
order  that  unless  the  plaintiff  shall,  within 
a  time  to  be  therein  mentioned,  give  full 
security  for  the  defendant's  costs  to  the 
satisfaction  of  one  of  the  Masters  of  the 
said  Court,  or  satisfy  the  Judge  that  he 
has  a  cause  of  action  fit  to  be  prosecuted 
in  the  superior  Court,  all  proceedings  in 
the  action  shall  be  stayed ;  or,  in  the  event 
of  the  plaintiff  being  unable  or  unwilling 
to  give  such  security,  or  failing  to  satisfy 
the  Judge  as  aforesaid,  that  the  cause  be 
remitted  for  trial  before  a  County  Court 
to  be  therein  named."  That  part  of  the 
section  gives  the  Judge  jurisdiction  to 
make  the  order ;  but  it  does  not  say  that 
he  is  to  make  it.  It  is  clear  that  he  has  a 
judicial  discretion  whether  he  will  make  it 
or  not.  This  jurisdiction  is  given  to  the 
Judge  by  the  affidavit  whether  it  be  tru^ 
or  false.  How  ought  the  Judge  to  exer- 
cise his  disci'etion  1  The  defendant  states 
in  the  affidavit  that  the  plaintiff  has  no 
visible  means ;  and  the  question,  when  it 
comes  to  the  Judge,  seems  to  be  whether 
the  plaintiff  has  any  means,  and  not  whe- 
ther he  has  only  visible  means.  If  it 
were  clear  that  the  defendant  would  be 
justified  in  saying  that  no  reasonable  per- 
son could  say  that  the  plaintiff  had  any 
means  at  all,  then  the  plaintiff  could  not 
be  said  to  have  "  visible "  means  within 
the  meaning  of  the  section.  But  if  the 
plaintiff  can  shew  the  Judge  that  he  has 
ample  means,  or  if  he  can  shew  that  he 
has  means,  then  the  only  way  in  which 
the  Judge,  although  he  has  jurisdiction, 
can  exerciae  a  judicial  discretion,  would  be 
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to  say  that  the  plaintiff  ought  to  be  al- 
lowed to  sue  in  the  superior  Court.  In 
such  a  case  there  would  be  no  reason  for 
an  order  being  made  that  the  plaintiff 
should  give  security,  or,  in  the  alternative, 
that  the  action  should  be  sent  down  for 
trial  to  the  County  Court.  If  the  Judge 
were  so  to  exercise  his  discretion,  it 
would  be  such  a  wrong  exercise  of  it 
as  to  be  a  matter  of  appeal.  But  if  the 
Judge  is  satisfied  that  the  plaintiff  has 
no  means  at  all,  it  would  be  a  wrong 
exercise  of  his  discretion  to  allow  the 
plaintiff  to  proceed  with  the  action  in 
the  superior  Court.  If,  however,  the 
matter  is  doubtful,  the  discretion  of  the 
Judge,  if  exercised,  ought  not  to  be  inter- 
fered with.  We  must  therefore  see  how, 
upon  the  facts,  the  discretion  of  the  Judge 
ought  to  have  been  exercised.  The  only 
means  which  the  plaintiff  had  was  under 
a  contract  whereby  he  received  a  salary  of 
4Z.  a  week.  But  the  fact  must  be  added 
that  judgments  have  been  obtained  against 
him  to  the  extent  of  several  thousand 
pounds ;  and  an  attempt  made  to  put  in 
force  an  execution  under  a  judgment  was 
met  by  proof  that  he  had  no  means  what- 
ever, and  that  there  was  nothing  upon 
which  the  executi^  could  be  levied.  The 
salary  is  either  not  attachable  at  all,  or  if 
it  is,  then  the  plaintiff^s  other  creditors, 
being  in  a  position  to  do  so,  are  entitled 
to  attach  it  as  soon  as,  if  not  sooner  than, 
the  defendant  can.  I  do  not  think  that 
the  test  is  whether  the  salary  is  attachable 
or  not.  A  man  might  be  in  a  position  to 
pay  the  costs  of  an  action  although  he  has 
not  got  anything  upon  which  execution 
could  be  levied.  If,  however,  the  salary  is 
not  attachable,  the  utmost  that  could  be 
done  would  be  to  make  an  order  that  the 
plaintiff  should  pay  the  costs  by  instal- 
ments ;  and  such  an  order  might  also  be 
obtained  by  the  other  creditors.  It  is 
therefore  clear  that  the  plaintiff,  if  the 
verdict  shotdd  be  against  him,  has  no 
means  of  ptiying  the  defendant's  costs. 
The  only  way  in  which  the  Judge  could 
exercise  his  discretion  under  the  circum- 
stances was  by  an  order  that  the  plain- 
tiff give  security ;  or,  in  the  alternative, 
the  action  be  remitted  for  trial  to  the 
County  Court.  I  do  not  agree  with  the 
test  suggested  by  Whiteside,  C.  J.,  in  Courir 


sel  V.  Garvie  (1)  that  the  "  means"  must 
be  "  tangible "  means,  or  property  which 
could  be  made  available  for  the  purposes 
of  execution  or  attachment.  It  seems  to 
me  that  that  is  too  narrow  a  meaning  to 
put  upon  the  word. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
I  think  that  the  circumstances  of  the  case 
which  induce  us  to  differ  from  the  Court 
below  were  not  apparently  pressed  upon 
the  Judges.  The  facts,  when  once  under- 
stood, put  the  plaintiff  out  of  Court;  what- 
ever meaning  is  to  be  put  upon  the  term 
*'  visible  means,"  or  whatever  is  supposed 
to  be  a  condition  precedent  to  the  exei-cise 
of  the  discretion  by  the  Judge,  a  person 
who  has  no  substantial  means  of  paying 
costs  has  no  "  visible  means  "  of  paying 
the  costs  within  the  meaning  of  the  section, 
for  he  has  no  means  at  all.  The  plaintiff 
here  has  clearly  no  substantial  means  of 
paying  the  costs.  Section  10  was  intended 
to  enable  a  person  who  is  threatened  with 
litigation  by  an  apparent  pauper  to  drive 
his  antagonist  to  the  County  Court.  This 
is  effected  by  means  of  an  application  at 
chambers  for  an  order  that  '^  unless  the 
plaintiff  shall  give  full  security  for  the 
defendant's  costs,  or  satisfy  the  Judge  that 
be  has  a  cause  fit  to  be  prosecuted  in  a 
superior  Court,  all  proceedings  in  the  ac- 
tion shall  be  stayed ;  or  in  the  event  of  the 
plaintiff  being  unable  or  unwilling  to  give 
such  security,  or  failing  to  satisfy  the 
Judge  as  aforesaid,  the  cause  be  remitted 
for  trial  to  a  County  Court ; "  but  it  is  a 
condition  precedent  to  the  order  being 
made  that  the  defendant  should  make  an 
affidavit — ^which,  however,  is  not  to  be  that 
the  plaintiff  has  no  means,  for  the  section 
is  not  so  unreasonable  as  to  throw  upon 
the  defendant,  who  has  not  the  best  means 
of  knowing,  the  onus  of  swearing  as  to 
the  actual  means  of  another.  In  order  to 
found  the  jurisdiction  of  the  Judge  the  de- 
fendant has  only  to  make  an  affidavit  that 
the  plaintiff  has  no  "  visible  maaus  " — that 
is,  no  means  which  are  apparent  or  which 
can  reasonably  be  ascertained  of  paying  the 
costs  of  the  action.  The  word  **  visible  " 
is  used  because  the  defendant  has  to  make 
the  allegation  in  his  affidavit.  It  is  in- 
serted in  order  to  enable  him  to  limit  and 
qualify  that  which  he  sweai's  as  to  a  matter 
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which  is  not  within  his  own  knowledge ; 
and  it  limite  it  to  what  may  be  apparent 
to  him  on  exercising  reasonable  means  of 
enquiry.  As  soon  as  the  affidavit  is  made, 
the  jurisdiction  of  the  Judge  arises :  and  he 
has  power,  pn>vided  that  he  is  Utisfied 
that  the  plaintiff  has  not  got  a  cause  of 
action  fit  to  be  prosecuted  in  a  superior 
Court,  or  that  the  plaintiff  is  unable  or 
unwilb'ng  to  give  security,  to  make  the 
order  under  the  section.  That  is  a  power 
to  be  exerdsed  according  to  the  discretion 
of  the  Judge.  How  ought  that  discretion 
to  be  exercised)  The  first  question  is 
whether  the  affidavit  which  alleges  that 
the  plaintiff  has  no  visible  means  satisfies 
the  Judge — not  that  the  plaintiff  has  no 
visible  means,  but  that  he  has  no  means. 
It  is  not  neoessaiy  that  the  Judge  should 
be  satisfied  that  the  allegation  by  the  de- 
fendant that  the  plaintiff  has  no  visible 
means  is  absolutely  true,  but  that  it  was 
probably  true ;  and  as  soon  as  he  makes 
up  his  mind  that  the  affidavit  is  fair  and 
reasonable,  and  that  the  means  of  the 
plaintiff  are  not  such  as  to  make  it  rea- 
sonable to  refuse  the  order,  then  he  maka^; 
the  order.  It  is  not  necessary  to  hold 
that  the  means  must  be  equivalent  to 
tangible  means ;  they  are  means  of  paying 
the  costs  of  the  action,  but  not  of  paying 
the  costs  in  a  particular  way.  That  being 
the  construction  of  the  section,  it  is  clear 
that  the  case  falls  within  it.  Even  if  the 
case  came  within  the  narrow  construction 
placed  upon  the  term  "  visible  means " 
by  Chief  Justice  Whiteside  in  Counsel  v. 
Garvie  (I),  the  plaintiff  here  has  no  sub- 
stantial means  of  paying  the  costs  of  the 
action. 

Fbt,  L.J. — I  concur  in  the  conclusions 
which  have  been  arrived  at  by  the  other 
members  of  the  Court.  It  appears  to  me 
that  the  meaning  of  the  wonis  "  visible 
means  "  is  not  that  which  was  put  upon 
them  by  Chief  Justice  Whiteside  in  Counsel 
v.  Garvie  (I),  but  is  that  which  has  been 
expressed  by  the  Master  of  the  Bolls  and 
Lord  Justice  Bowen.  The  words  refer  to 
means  of  paying  the  costs  which  are 
visible  to  the  bodily  or  mental  eye  of  an 
attentive  observer  —  means  of  payment 
which  the  person  who  makes  the  affidavit 
can  fairly  ascertain.  It  appears  to  me  in 
Vol.  64.— Q.B. 


the  present  case  that  the  statements  of 
the  defendant  when  the  affidavit  was 
made  were  perfectly  true,  and  that  the 
plaintiff  had  no  means,  either  visible  or 
invisible,  of  paying  the  costs,  so  that  the 
contingency  upon  which  the  discretion  of 
the  Judge  depended  was  amply  made  out. 
Then  comes  the  question  whether  the 
Judge  rightly  exercised  his  discretion  in 
making  the  order.  Under  the  circum- 
stances of  the  case  it  seems  to  me  that 
the  plaintiff  was  clearly  without  the  means 
of  paying  the  costs  of  the  action.  The 
appeal  must  therefore  be  allowed. 

Appeal  allowed. 


Solicitors — T.  Cray,  agent  for  H.  Davies,  Liyer- 
pool,  for  plaintiff ;  Barton  Sc  Co.,  agents  for 
Tyrer,  Kenion,  Tyrer  Sc  Simpson,  Liveipool, 
for  defendant. 


[IN  THE  COURT  OP  APPEAL.] 
1884.    1  MCILLWRAITH   AND   OTHERS    V.    R. 

Dec.  3.  J  AND  n.  green.* 

Practice  —  Payinent  into  Court  with 
Denial  of  LiahUity  —  DiacorUinuanoe  — 
Taxation  of  Costa— Unties  of  Court,  1883, 
Order^XIL  rules  6  a^wZ  7;  Ord&r  XXVI. 

ruuyJif 

In  an  auction  for  breach  of  contract,  i/n 
which  the  plaintiffs  alleged  several  distinct 
breaches,  the  defendants,  while  denying  all 
liability,  paid  into  Court  in  the  alternative 
a  sum  by  way  of  satisfaction  of  one  alleged 
breach.  The  plaintiffs  took  out  the  sum  so 
paid  in,  and  gave  notice  that  they  accepted 
the  same  in  full  satisfaction  of  the  causes 
of  action  in  the  statement  of  claim  ■men- 
tioned : — Held,  that  what  the  plaintiffs  had 
dor^e  was  equivalent  to  a  discontinuance, 
that  they  were  entitled  to  tax  their  costs 
under  Order  XXII.  rule  7,  and  that  it  was 
not  necessary  for  tliem  also  to  give  notice 
of  discontinuance  under  Order  XXVI. 
rule  1. 

Appeal  by  the  defendants  from  the 
judgment  of  the  Queen*8  Bench  Division. 

Action  against  shipbuilders  for  breach 
of  contract  to  build  certain  iron  barges. 

The  statement  of  claim  alleged  several 

♦  Coram  Brett,  M.R.,  and  Lindley,  L J. 
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distinct  breaches,  and,  amongst  others, 
alleged  that  certain  iron  plates  which  had 
been  used  by  the  defendants  in  the  con- 
struction of  the  barges  were  thinner  than 
was  provided  for  by  the  specification.  Full 
particulars  of  the  alleged  breaches  were 
delivered  by  the  plaintifi^. 

The  defendants  by  their  statement  of 
defence  denied  all  the  alleged  breaches,  but 
with  regard  to  the  iron  plates  they  pleaded 
in  the  alternative  that  if  they  were  thinner 
than  was  provided  for  in  the  contract, 
which  the  defendants  denied,  the  plaintiffs 
had  not  thereby  sustained  damage  to  an 
amount  exceeding  175^.,  which  sum  the 
defendants  paid  into  Court. 

The  plaintiffs  took  out  the  money  so 
paid  iu,  and  gave  notice  that  they  accepted 
the  same  in  fall  satisfaction  of  the  causes 
of  action  in  the  statement  of  claim  men- 
tioned. The  plaintiffs  then  applied  for  an 
order  for  taxation  of  their  costs,  which  the 
Judge  at  chambers  refused  to  grant ;  but 
the  Queen's  Bench  Division,  on  appeal,  set 
aside  bis  order. 

The  defendants  appealed. 

Finlay^  Q.C.,  and  Bttcknill,  for  the  de- 
fendants.— This  appeal  raises  the  question 
whether  a  plaintiff  can  tax  his  costs  when 
he  has  taken  out  money  paid  in  as  to  one 
cause  of  action,  there  being  other  causes 
of  action,  when  the  defendant  denies  his 
liability  in  respect  of  all  the  causes  of  action 
and  has  only  paid  in  money  in  the  alter- 
native for  the  sake  of  peace.  Order  XXII. 
rule  6  provides  that  "  when  the  liability 
of  the  defendant  in  respect  of  the  claim  or 
cause  of  action  in  satisflGiction  of  which  the 
payment  into  Court  has  been  made  is  denied 
in  the  defence "  the  plaintiff  may  accept 
the  sum  so  paid  in, "  whereupon  all  further 
proceedings  in  respect  of  such  claim  or 
cause  of  action,  except  as  to  costs,  shall  be 
stayed  " ;  and  that  is  the  rule  which  applies 
to  the  present  case,  so  that  there  is  no  stay 
as  to  costs.  The  plaintiff  have  attempted 
to  proceed  under  rule  7  of  Order  XXII., 
which  applies  to  payment  into  Court  made 
before  delivery  of  defence,  and  does  not 
apply  to  such  a  case  as  the  present,  because 
payment  into  Court  with  a  denial  of  lia- 
bility does  not  satisfy  iJio  provisions  of  rule 
7 — Croskmd  v.  Rimtledge  (1).  The  plain- 
(1)  Weekly  Kotes,  1883,  p.  228. 


tifis  should  have  given  notice  of  discontinu- 
ance under  Order  XXVI.  rule  1. 

J,  Maulton,  for  the  plaintiflb. — There  is 
but  one  cause  of  action,  although  several 
breaches  are  alleged.  The  plaintiffs  have 
a  right  under  Order  XXII.  rule  7  to  tax 
their  costs,  for  they  have  accepted  the  pay- 
ment into  Court  in  satisfaction  of  their 
claim,  and  it  is  for  the  Taxing  Master  to 
apportion  the  costs.  It  is  not  necessary 
for  the  plaintiff  to  give  any  further  formal 
notice  of  discontinuance. 

Brett,  M.R. — In  this  case  the  plaintiffs 
brought  an  action  in  which  they  alleged 
that  there  had  been  several  distinct  breaches 
of  one  contract.  The  defendants  in  their 
statement  of  defence  denied  their  liability, 
but  in  the  alternative  they  paid  with  re- 
gard to  one  particular  alleged  breach  a  sum 
of  money  into  Court,  expressing  in  the 
statement  of  defence  that  they  paid  the 
money  in  to  meet  one  separate  and  distinct 
breach.  The  plaintiffs  accepted  this  sum 
so  paid  in  in  respect  of  one  distinct  breach, 
and  they  took  it  out  in  satis&ction  of  all  the 
breaches  of  contract  which  they  had  alleged 
in  their  statement  of  daim. 

It  seems  to  me  that  this  case  is  really 
the  same  as  though  the  plaintiffis  had 
brought  their  action  for  several  distinct 
causes  of  action,  and  as  though  the  defen- 
dants had  denied  their  liability  in  respect 
of  all  those  causes  of  action,  but  had  at  the 
same  time  paid  money  into  Court  explicitly 
as  to  one  of  the  causes  of  action,  and  as 
though  the  plaintiffs  had  then  said  that 
they  accepted  the  money  so  paid  in  in 
satisfaction  of  all  the  causes  of  action. 

It  has  been  urged  that  the  course  which 
the  plaintiffs  took  in  this  case  and  the 
notice  which  they  gave  is  equivalent  to  a 
notice  by  them  that  they  accepted  the 
money  so  paid  as  paid  in  respect  of  the 
cause  of  action  or  breach  to  meet  which  it 
was  paid  in,  and,  further,  as  equivalent  to  a 
notice  that  they  did  not  intend  to  proceed 
with  the  other  causes  of  action  or  on  the 
other  alleged  breaches  of  contract.  But  it 
is  said  on  the  other  side  that  what  the 
plaintiffs  have  done  is  not  equivalent  to 
this,  that  they  ought  to  have  taken  other 
stops,  and  that  they  ought  to  have  given  a 
notice  of  discontinuanoe  pursuant  to  Order 
XXVI.  rule  1.     I  am  of  opinion  that 
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what  the  plaintifiB  have  done  in  this  case 
doeB  amount  to  a  discontinuance,  and  that 
where  a  plaintiff  hrings  an  action  for 
several  causes  of  action,  which  may  be  en- 
titled, for  example,  A,  B,  and  C,  and  money 
is  paid  in  by  the  defendant  in  respect  of 
A,  then  if  the  plaintiff  accepts  that  money, 
as  he  has  done  here, "  in  full  satisfaction  of 
the  causes  of  action  in  the  claim  men- 
tioned," he  really  discontinues  his  action 
in  respect  of  all  the  three  causes  of  action 
A,  B,  and  C,  and  that  he  is  not  obliged  to 
take  other  steps  or  to  give  any  further 
notice.  I  agree,  therefore,  with  the  judg- 
ment of  the  Queen's  Bench  Division ;  and 
if  it  is  supposed  that  Field,  J.,  has  taken 
a  different  view  in  a  case  brought  before 
him  at  chambers,  then  I  cannot  agree  with 
that  view. 

In  such  a  case,  therefore,  the  Master  will 
tax  the  costs  on  the  footing  that  there  has 
been  an  acceptance  and  discontinuance. 
The  plaintiff  will  in  such  a  case  get  the 
general  costs  of  the  action,  but  he  will  not 
get  the  costs  of  all  the  particulars,  or  of 
that  pcuii  of  the  statement  of  claim  which 
relates  to  the  causes  of  action  which  he  has 
thus  abandoned ;  and  if  the  defendant  has 
been  put  to  expenses  by  reason  of  such  or 
of  the  voluminous  nature  of  the  pleading, 
then  the  plaintiff  will  have  to  pay  those 
expenses  to  him. 

LiNDLEY,  L  J. — I  am  of  the  same  opi- 
nion. This  is  a  case  in  which  the  plaintiffs 
do  not  desire  to  go  on  with  the  action ;  they 
have  accepted  the  money  paid  in  to  one 
breach  in  full  satisfaction  of  all  the  causes 
of  action  mentioned  in  their  statement  of 
claim.  That  is  substantially  a  discontinu- 
ance and  an  abandonment  of  the  other 
causes  of  action,  so  that  they  are  entitled 
to  have  their  costs  taxed  on  the  footing 
that  they  have  discontinued  their  action 
in  respect  of  those  causes  of  action. 

Appeal  dismissed. 


Solicitors— Davidson  k  Morriss,  for  plaintiffs; 
Stokes,  Saunders  Sc  Stokes,  for  defendants. 
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Bankbuptcy. 

1884. 

Nov.  24. 

Dec.  3. 

BUI  of  Sale — Registration— Pledge — 
Immediate  Transfer  i^  Possession — Traiis- 
fer  in  ordinary  course  of  business — Bills 
of  Sale  Acts,  1878  and  1882,  41  <lh  42  Vici. 
e.  31,  and  45  d&  46  Vict.  c.  43. 

A  document  accompanying  a  transaction 
by  way  of  deposit  or  pledge  of  personal 
chattels^  the  object  and  effect  of  which  is  to 
transfer  the  immediate  possession  of  th^ 
chattels  from  the  grantor  to  the  gratUee,  is 
not  a  biU  of  sale  within  tl^  operation  of 
the  Bills  of  Sale  Acts,  1878  and  1882. 

Qusere,  whether  a  pledge  by  a  trader  of 
stock-vn-trade,  which  he  has  bought  on 
credit  and  not  paid  for,  is  a  *'  transfer  of 
goods  in  the  ordinary  course  of  business  of 
way  trade  or  caUing,*  within  the  meaning 
of  that  expression  in  the  BiUs  of  Sale  Act, 
1878,  s.  4. 

Beeves  v.  Barlow  (53  Law  J.  Kep.  Q.B. 
192 ;  Law  Rep.  12  Q.B.  D.  436)  explained. 

This  was  an  appeal  by  the  trustee  from 
a  decision  of  the  Judge  of  the  Leeds  County 
Court,  whereby  the  learned  Judge  refused 
an  application  on  the  part  of  the  appellant 
for  an  order  that  a  memorandum  of  agree- 
ment dated  the  13th  of  November,  1882, 
and  a  delivery  order  for  goods  made  in 
pursuance  thereof,  was  void  against  the 
appellant,  and  for  an  order  directing  the 
respondents,  the  Exchange  and  Discount 
Bank,  Limited,  to  deliver  the  said  goods 
to  the  appellant. 

The  facts  are  fully  set  forth  in  the  judg- 
ment. 

Willis,  Q.C.,  and  West,  for  the  trustee, 
the  appellant. — The  memorandum  of  the 
1 3th  of  November,  1 882,  is  a  bill  of  sale,  and 
is  not  registered.  The  transaction  is  not 
a  "  transfer  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  calling  "  within 
the  meaning  of  the  exception  in  section  4 
of  the  BUls  of  Sale  Act,  1878.  The  "  or- 
dinary course  of  business,  &c.,"  is  that 
which  a  man  can  reasonably  do  in  carrying 
out  his  business.  It  may  be  said  that  the 
transaction  is  within  the  "  ordinary  course" 
of  a  banker's  business ;  but  it  is  contended 
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that  the  oxpression.  must  mean  the  '^  or- 
dinary coarse  of  business  "  of  both  parties 
to  the  transaction,  for  it  would  be  absurd 
if  the  transaction  might  be  legal  on  one 
side  and  illegal  on  the  other.  It  cannot 
be  maintained  that  the  transaction  here 
was  within  the  "  ordinary  course  "  of  the 
debtor's  business. — ^They  referred  to  the 
Debtors  Act,  1869  (32  <fe  33  Vict.  c.  62), 
8.  1],  sub.s.  5. 

The  memorandum  of  the  13th  of  No- 
vember, 1882,  was  an  agreement  by  which 
a  right  in  equity  to  any  personal  chattels 
was  conferred  within  the  meaning  of  sec- 
tion 4  of  the  Bills  of  Sale  Act,  1878  ;  the 
bank  had  a  right  over  the  property  for  an 
antecedent  debt  and  present  advance. 

Linklater  and  E,  Tindal  Atkinson,  for 
the  Exchange  and  Discount  Bank,  Limited, 
the  respondent^:. — The  Bills  of  Sale  Acts, 
1878  and  1882,  do  not  apply  where  the 
goods  are  not  left  in  the  possession  of  the 
person  obtaining  the  advance.  The  me- 
morandum of  the  13th  of  November,  1882, 
was  merely  a  defeasance — Ex  parte  The 
North  Western  Bank;  in  re  Slee  (1).  The 
preamble  of  the  Bills  of  Sale  Act,  1878, 
shews  that  the  Act  is  directed  to  secret  bills 
of  sale.  There  is  no  new  definition  of  "  bill 
of  sale  "in  the  Bills  of  Sale  Act,  1882. 
The  memorandum  does  not  profess  to 
transfer  the  property. — They  referred  to 
Woodgate  v.  Godfrey  (2),  Marsden  v. 
Meadows  (3),  In  re  Baum;  ex  parte  Cooper 
(4-),  Ex  parte  Odell;  in  re  Walden  (6). 

Willis,  Q.C.,  in  reply,  cited  Reeves  v. 
Barlow  (6),  per  Smith,  J. 

Cur.  adv.  vuU. 

Cave,  J.  (on  Dec.  3). — This  is  an  appeal 
against  a  judgment  of  the  County  Court 
Judge  at  Leeds  refusing  to  make  an  order 
on  the  respondents  to  pay  to  the  trustee 
the  proceeds  of  the  sale  of  some  leather. 

(1)  41  Law  J.  Rep.  Bankr.  72;  Law  Rep. 
16  Eq.  69. 

(2)  49    Law   J.    Rep.  Exch.   1;    Law    Rep. 

6  Ex.  D.  24. 

(3)  50   Law    J.    Rep.    Q.B.  63Gj  Law   Rep. 

7  Q.B.  D.  80. 

(4)  48  Law  J.  Rep.  Bankr.  40:  Law  Rep. 
10  Ch.  D.  813. 

(6)  48  Law  J.  Rep.  Bankr.  1 ;  Law  Rep. 
10  Ch.  D.  76. 

(6)  Law  Rep,  11  Q.B.  D.  610;  on  appeal, 
63  Law  J.  Rep.  Q.B.  192;  LawRep.l2Q.B.  D.  4.S6. 


Hall  was  formerly  a  boot    and  shoe 
manufacturer,  and  had  a  banking  account 
with  the  Exchange  and  Discount  Bank  at 
Leeds.     In  November,  1882,  this  account 
was  considerably  overdrawn,  and  Hall,  who 
stood  in  need  of  further  assistance,  applied 
to  the  bank  to  allow  him  to  increase  his 
overdraft  on  the  security  of  some  leather 
which  he  had  just  purchased  of  Hugh 
Brown  k  Son  of  Liverpool  and  which  he 
was  to  pay  for  by  bills.     Hall  shewed  the 
invoice  of  the  leather  to  the  bank  manager, 
who  was,  I  have  no  doubt,  aware  of  the 
terms  of  the  purchase.     It  was  arranged 
that  the  bank  should  make  an  advance  of 
500^.  upon  the  leather  on  a  separate  special 
account,  and  that  the  leather  was  not  to 
be  redeemed  until  Hall  had  not  only  paid 
back  the  500Z.,  but  also  reduced  his  over- 
drawn  account  within  an   agreed  limit. 
When  this  arrangement  was  entered  into 
the  leather  was  on  its  way  from  Liverpool 
to  Leeds,  consigned  to  Hall's  order ;  and 
Hall,  by  a  transfer  order  directed  to  the 
Great  Northern  Railway  Company,  and 
dated  the  9th  of  November,  1882,  directed 
them  to  transfer  the  leather  to  the  order 
of   the    Exchange    and   Discount   Bank. 
This  letter  was  sent  by  the  bank  manager 
to  the  Great  Northern  Railway  Company, 
who,  on  the  10th  of  November,  sent  the 
bank  an  advice  note  of  part  of  the  leather, 
stating  that  it  was  held  to  the  order  of  the 
bank,  and  on  the  13th  of  November  sent 
a  similar  advice  note  in  respect  of  the  re- 
mainder of  the  leather.     On  the  same  day 
the  bank  manager  wrote  to  the  railway 
company  stating  that  he  had  advanced 
money  against  the  leather,  and  requesting 
them  to  note  that  no  lien  could  be  placed 
against  it  except  for  warehouse  rent.     On 
the  same  day  a  minute  was  entered  in  the 
bank  ledger  and  signed  by  the  debtor  as 

follows : — 

"November  13th,  1882. 

"  Special  account. — To  have  500^.  a^inst 
goods  represented  in  H.  Brown  k  Son's  in- 
voice, 8th  of  November,  for  951/.  15*.  lOrf., 
to  be  repaid  100/.  per  week ;  first  payment 
to  be  made  on  the  22nd  of  November, 
1 882 ;  and  upon  the  whole  amount  and  ex- 
penses being  repaid,  even  if  in  a  shorter 
time,  the  leather  to  be  released,  provided 
the  regular  current  account  is  in  order. 
Terms : — Interest  one  per  cent,  above  bank 
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rate  not  faUing  below  five  per  cent.,  and 
commission  one  half  the  amount  of  interest. 

W.  Hall." 

This  minute  was  entered  in  the  margin 
of  a  new  account  which  the  bank  opened 
with  the  debtor,  and  thereupon  the  debtor 
obtained  the  agreed  advance  of  500^.  At 
the  date  of  the  debtor's  petition  (7)  he  had 
not  discharged  bis  liability  to  the  bank 
upon  the  special  account,  and  the  regular 
current  account  was  overdrawn  beyond 
the  agreed  amount  to  an  extent  comdder- 
ably  exceeding  the  value  of  the  leather. 

The  bank  have  since  sold  the  leather  for 
the  net  sum  of  812^.  1$,,  and  the  trustee 
applied  to  the  County  Court  Judge  for  an 
order  on  the  bank  to  pay  over  to  him  that 
sum,  which  order  the  Judge  refused  to 
make. 

For  the  trustee  it  was  contended  that 
the  minute  of  November  the  13th,  1882, 
was  a  bill  of  sale  within  the  Act,  1882,  and , 
void  because  it  was  not  in  the  form  re- 
quired by  that  Act  and  not  registered. 

The  substantial  question  is  whether  the 
Bills  of  Sale  Act,  1882,  applies  to  docu- 
ments regulating  the  rights  and  liabilities 
of  pledgor  and  pledgee,  or  is  confined  to 
cases  where  the  possession  of  the  goods 
dealt  with  by  the  bill  of  sale  is  intended  to 
continue  for  some  tim^at  all  events  in  the 
grantor. 

The  Act  of  1854  recites  that  frauds  are 
frequently  committed  upon  creditors  by 
secret  bills  of  sale  of  personal  chattels, 
whereby  pei*sons  are  enabled  to  keep  up 
the  appearance  of  being  in  good  circum- 
stances and  possessed  of  property,  and  the 
grantees  or  holders  of  such  bills  of  sale 
have  the  power  of  taking  possession  of  the 
property  of  such  persons  to  the  exclusion 
of  the  rest  of  their  creditors.  The  mischief 
here  pointed  at  is  the  fieilse  appearance  of 
credit  arising  from  the  possession,  and  so 
apparent  ownership,  of  property  which  the 
grantee  of  a  bill  of  sale  is  really  entitled 
to,  and  of  which  he  has  the  power  of 
taking  possession.  This  is  not  the  mischief 
which  arises  from  a  pledge,  for  in  that 
case  the  possession  being  transferred  to 
the  pledgee,  the  pledgor  cannot  get  false 
credit  from  an  apparent  possession  giving 
rise  to  a  false  notion  of  ownership. 

(7)  30th  November,  1882. 


45 


The  1st  section  enacts  that  every  bill 
of  sale  of  personal  chattels  made  after  the 
passing  of  this  Act,  either  absolutely  or 
conditionally,  or  subject  or  not  subject  to 
any  trusts,  and  whereby  the  grantee  or 
holder  shall  have  power  either  with  or 
without  notice,  and  either  immediately 
after  the  making  of  such  bill  of  sale,  or  at 
any  future  time,  to  seize  or  take  possession 
of  any  property  and  effects  comprised  in  or 
made  subject  to  such  bill  of  sale,  shall  be 
filed,  &c.  Here  it  is  to  be  observed  that 
the  section  does  not  include  all  bills  of  sale, 
but  only  bills  of  sale  whereby  the  grantee 
or  holder  shall  have  power  to  seize  or  take 
possession  of  any  property  comprised  in 
the  bill  of  sale. 

Now,  in  the  case  of  a  pledge,  the  essence 
of  the  transaction  is  that  the  possession  is 
transferred  at  once,  and  the  document 
regulating  the  rights  and  liabilities  of  the 
pledgee  does  not,  and  cannot,  give  him 
power  to  seize  or  take  possession  of  the 
property  pledged,  because  it  is  of  the 
essence  of  the  transaction  that  tiie  pledgee 
shall  have  the  possession,  and  if  he  does 
not  get  possession  there  is  no  pledge. 

Section  7  defines  the  meaning  of  the 
expression  "  bill  of  sale."  But  whatever 
documents  are  included  by  the  definition 
within  that  expression  they  must  still,  by 
force  of  the  1st  section,  be  documents 
whereby  the  grantee  or  holder  shall  have 
power  to  seize  or  take  possession  of  the 
property  comprised  in  or  made  subject  to 
the  document. 

This  Act  has  been  repealed,  as  to  biUs  of 
sale  executed  subsequently  to  the  1st  of 
January,  1879,  by  the  Act  of  1878.  This 
Act  simply  recites  that  it  is  expedient  to 
consolidate  and  amend  the  law  relating 
to  bills  of  sale  of  personal  chattels ;  and 
section  3  enacts  that  the  Act  shall  apply 
to  every  bill  of  sale  executed  on  or  after 
the  1st  of  January,  1879,  "whereby  the 
holder  or  grantee  has  power  to  seize  or 
take  possession  of  any  personal  chattels 
comprised  in,  or  made  subject  to,  such  bill 
of  sale."  These  words  are  to  the  same 
effect  as  those  used  in  the  1st  section  of  the 
Act  of  1854,  and  cannot  be  widened  by 
the  definition  contained  in  the  4th  section. 

The  Act  of  1882  applies  only  to  bills  of 
sale  given  by  way  of  security  for  the  pay* 
ment  of  mouey ;  but,  subject  to  the  exoep- 
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tion  thns  created,  the  expression  '^  bill  of 
sale  "  has  the  same  meaning  in  the  Act  of 
1882  as  in  that  of  1878. 

Section  7  provides  that  personal  chattels 
assigned  under  a  bill  of  sale  shall  not  be 
liable  to  be  seized  or  taken  possession  of 
by  the  grantee  for  any  other  than  the 
causes  therein  specified. 

By  section  9  the  bill  is  to  be  void 
unless  made  in  accordance  with  the  form 
in  the  schedule,  which  contains  a  proviso 
that  the  chattels  thereby  assigned  shall 
not  be  liable  to  seizure  or  to  be  taken 
possession  of  by  the  grantee  for  any  cause 
other  than  those  specified  in  the  7th  section 
of  the  Act. 

There  is  very  little  authority  on  the 
subject.  In  Ex  pwrte  The  North  Western 
Bank  (1 )  there  is  an  obiter  dictum  of  Chief 
Judge  Bacon  that  a  letter  of  hypothecation 
was  not  a  bill  of  sale  within  the  Act  of 
1854.  In  Marsden  v.  Meadows  (3)  Lord 
Bramwell,  then  Lord  Justice  Bramwell, 
says,  "The  Legislature  has  thought  it 
right  to  say  as  against  certain  persons,  such 
as  execution  creditors  and  trustees  in 
bankruptcy,  when  it  is  attempted  to  sepa. 
rate  the  ownership  of  goods  from  the  pos- 
session of  them,  a  bill  of  sale  shall  be  in- 
valid unless  it  has  been  registered.''  Reeves 
V.  Barlow  (6)  was  also  cited.  In  that  case 
it  was  held  that  an  agreement  by  a  clause  in 
a  building  contract  that  all  building  and 
other  materiab  brought  by  the  builder  upon 
the  land  where  the  house  was  to  be  built 
should  become  the  property  of  the  land- 
owner was  not  a  bill  of  sale.  The  ratio 
decidendi  there  appears  to  be  that  if  such 
building  agreements  were  within  the  Act 
of  1878  they  were  so  only  on  grounds 
which  would  have  brought  them  within 
the  Act  of  1854 ;  that  they  had  been  held 
not  to  be  within  the  Act  of  1854  by  de- 
cisions of  great  weight  which  the  Court  of 
Appeal  was  not  prepared  to  review  ;  and 
consequently,  in  the  absence  of  any  words 
in  the  Act  of  1878  shewing  that  a  change 
of  the  law  was  intended,  that  they  must 
be  held  not  to  be  within  that  Act  also. 
But  this  only  shews  that  such  clauses  in 
building  agreements  are  sui  generis^  and 
throws  no  light  on  the  present  question. 

Apart,  however,  from  authority,  I  am 
satisfied,  on  the  construction  of  the  Bills  of 
Sale  Acts,  that  they  do  not  include  letters 


of  hypothecation  accompanying  a  deposit 
of  goods  by  merchants  or  fitctors,  or  pawn- 
tickets given  by  pawnbrokers,  or  in  fact 
any  case  where  the  object  and  effect  of  the 
transaction  are  immediately  to  transfer 
the  possession  from  the  grantor  to  the 
grantee. 

In  this  case  there  was  an  actual  transfer 
of  possession  of  the  leather  by  virtue  of  the 
transfer  order  sent  by  Hall  to  the  railway 
company,  and  of  the  advice  notes  sent  by 
the  railway  company  to  the  bank  by  which 
they  undertook  to  hold  the  leather  to  the 
order  of  the  bank;  and  although  I  am 
of  opinion  that  the  minute  of  the  13th  of 
November  was  intended  to  be  a  partial 
record  of  the  transaction,  I  hold  that  the 
transaction  itself  was  not  one  of  those  to 
which  the  Act  of  1882  applies ;  and  conse- 
quently that  the  minute  of  tJie  13th  of 
November  was  not  required  to  be  in  the 
form  given  in  the  schedule  to  the  Act  or 
to  be  registered. 

This  view  renders  it  unnecessary  that  I 
should  deal  with  the  other  points  raised 
by  Mr.  Linklater  on  behalf  of  the  bank ; 
but  it  must  not  be  taken  that  I  can  at  all 
assent  to  his  proposition,  that  a  pledge  by 
a  trustee  of  stock-in-trade  which  he  baa 
bought  on  credit  and  not  paid  for,  is  a 
transfer  in  the  ordinary  course  of  business 
of  his  trade  or  calling. 

The  judgment  of  the  learned  County 
Court  Judge  must  be  affirmed,  with  costs. 

Order  accordingly. 


Soliciton — Bell,  Brodrick  Sc  Gray,  agents  for 
Walker  Sc  Tweedale,  Leeds,  for  the  trustee ; 
Torr  &  Co.,  agents  for  Cousins  &  Cousins, 
Leeds,  for  the  Exchange  and  Discount  Bank 
(Limited). 
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FfMic  HtaUh  Act,  1875  (38  d:  39  Vict, 
e,  55),  #.  193  •—  FencU  Action  —  Officer  of 
Board  —  "  Interested  in  "  a  Contract  — 
— Shareholder  in  Contracting  Company, 

A  clerk  to  a  district  local  hoard  under 
the  Public  Health  Act,lS75f  who  is  a  share- 
holder  in  a  gas  company  which  supplies 
gas  in  the  district  at  so  much  a  lamp  paid 
hy  the  heal  hoard  pursuant  to  a  resolu* 
tion  of  the  hoard,  is  an  officer  "  interested 
•n"  a  contract  made  toith  the  hoard  for 
the  purposes  of  the  Act,  and  is  liahle  to 
penalties  under  section  193  of  the  Act. 

Appeal  against  the  decision  of  Field,  J., 
at  the  trial,  on  the  18th  of  January,  1884, 
at  Newcastle,  without  a  jury,  whereby 
judgment  was  entered  for  the  plaintiff  for 
50/.,  with  costs. 

llie  action  vfos  brought  for  penalties 
under  section  193  of  the  Public  Health 
Act,  1875. 

llie  defendant,  in  July  and  August, 
1882,  and  subsequently,  was  clerk  to  the 
Cowpen  District  Local  Board,  and  at  the 
same  time  was  a  shareholder  in  the  Blyth 
and  Gowpen  Qbs  Company.  During  the 
year  1882  the  Blyth  and  Cowpen  Gras 
Company  supplied  gas  for  the  purposes  of 
the  Cowpen  District  Local  Board,  and 
received  payment  from  the  board  for  the 
supply  at  46«.  per  lamp  for  the  season. 
There  was  no  contract  under  seal,  or  any 
regular  contract,  but  the  secretary  of  the 
gas  company  wrote  a  letter  to  the  board, 
and  the  terms  were  accepted  by  a  resolu- 
tion on  the  6th  of  July,  1882,  which  re- 
solution was  entered  on  the  minutes  of 
the  board. 

Section  193  of  the  Public  Health  Act, 
1875  (38  &  39  Yict.  c.  55)  provides  that 
"Officers  or  servants  appointed  or  em- 
ployed under  tliis  Act  by  the  local  authority 
shall  not  in  anywise  be  concerned  or  in- 
terested in  any  bargain  or  contract  made 
with  such  authority  for  any  of  the  purposes 
of  this  Act,  If  any  such  officer  or  servant 
is  so  concerned  or  interested,  or  under  colour 
of  his  office  or  employment  exacts  or  ac- 

*0»raiH  Brett,  M.B.,  Cotton,  L.J.,and  Lindley, 
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cepts  any  fee  or  reward  whatsoever  other 
than  his  proper  salary,  wages,  and  allow- 
ances, he  shall  be  incapable  of  afterwards 
holding  or  continuing  in  any  office  or  em- 
ployment under  this  Act,  and  shall  forfeit 
and  pay  the  sum  of  fifby  pounds,  which 
may  be  recovered  by  any  person,  with  full 
costs  of  suit,  by  action  of  debt." 

T.  W.  ChiUy,  for  the  appellant.-— There 
was  no  '*  bargain  or  contract "  under  seal,  ' 
as  required  by  section  174.  The  defen- 
dant was  not  "concerned  or  interested" 
in  the  contract ;  his  interest  was  only  in 
the  company.  He  was  not  a  party  to  the 
contract  All  his  interest  (if  any)  was  in 
his  dividends,  which  is  so  small  an  inte- 
rest that  the  Legislature  cannot  have  in- 
tended to  forbid  it.  The  action  was  not 
brought  within  one  year  from  the  date 
of  the  contract  alleged,  and  so  is  too 
late— 31  Eliz.  c.  5. 

Bosoflfiquet,  Q.C,  and  J,  L,  Walton,  for 
the  respondent. — The  possible  smallness  of 
the  shareholder's  interest  does  not  affect 
the  question.  The  shareholder  might  hold 
half  the  shares.  It  is  enough  if  he  is 
interested.  The  Legislature  meant  the 
words  to  apply  to  shareholders.  Li  re- 
gard to  members  of  the  board,  it  is  pro- 
vided by  rule  64  of  the  schedule  to  the 
Act  that  any  member  who,  among  other 
things,  "  is  concerned  in  any  bargain  or 
contract  entered  into  by  such  b^u:^,  or 
participates  in  the  profit  thereof,  ^all 
cease  to  be  such  member :  provided  that 
no  member  shall  vacate  his  office  by  rea- 
son of  his  being  interested  in  any  contract 
with  the  local  board  as  a  shareholder  in 
any  joint-stock  company." 

By  section  28  of  5  &  6  Will.  4.  c.  76, 
no  person  can  be  a  councillor  or  alderman 
*'  during  such  time  as  he  shall  have  directly 
or  indirectly  by  himself  or  his  partner  any 
share  or  interest  in  any  contract  or  em- 
ployment with,  by,  or  on  behalf  of  such 
council :  provided  that  no  person  shall  be 
disqualified  by  reason  of  hLs  being  a  pro- 
prietor or  shareholder  of  any  company 
which  shall  contract  with  the  council  of 
such  borough  for  lighting  or  supplying 
with  water  or  insuring  against  fire  any 
part  of  such  borough." 

By  32  k  33  Vict.  c.  55.  s.  5,  it  is  provided 
that  ''from' and  after  the  passing  of  this 


48 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Todd  v.  BoHn^an,  App. 

Act  no  pex'son  shall  be  deemed  to  have  had 
or  to  have  an  interest  in  a  contract  or  em- 
ployment with,  by,  or  on  behalf  of  the 
council  of  any  borough  by  reason  only  of 
his  having  ha^  or  having  a  share  or  interest 
in  any  railway  company  or  any  company 
incorporated  by  Act  of  Parliament  or  by 
royal  charter  or  under  the  Companies  Act, 
1862." 

When  the  Legislature  meant  to  except 
the  interest  enjoyed  by  a  shareholder,  it 
has  done  so  in  express  terms;  but  it  has 
not  done  so  in  this  case.  As  to  a  person 
being  a  shareholder  having  an  "  interest " 
they  cited  Dimes  v.  T/ie  Grand  Jujwtion 
Canal  Company  (1),  in  which  it  was  held 
by  the  House  of  Lords  that  a  judgment  of 
Lord  Cottenham  as  Lord  Chancellor  on 
appeal  from  a  Yioe-Chancellor  was  void- 
able, and  ought  to  be  reversed. 

As  to  the  period  of  limitation,  the  offence 
was  continuing ;  and  as  to  the  contract  not 
being  under  seal,  there  was  a  contract 
under  50Z.  from  day  to  day. 

Chilly^  in  reply. — Section  28  of  5  <lb  6 
Will.  4.  c.  76  has  the  words  "  directly  or 
indirectly,"  not  contained  in  this  section ; 
and  in  any  case,  whatever  construction  the 
Legislature  put  in  the  Amendment  Act 
on  the  words  of  the  previous  Act,  it  is  for 
the  Court  to  say  what  the  true  legal  con. 
struction  is. 

Bbstt,  M.R. — ^I  am  sorry  that  I  am 
obliged  to  affirm  this  decision.  The  ques- 
tion is  whether  the  defendant  as  a  share- 
holder in  the  company  supplying  the  dis- 
trict with  gas  can  be  said  to  be  interested 
in  the  contract.  If  the  matter  were  with- 
out authority  I  should  doubt  whether  a 
shareholder  can  properly  be  said  to  be  in- 
terested in  the  contracts  of  his  company. 
But  the  question  is  whether  this  Act 
meant  to  strike  at  such  an  interest.  We 
have  been  referred  to  another  Act  drawn 
substantially  in  the  same  words.  The 
omission  of  the  words  "directly  or  in- 
directly" does  not  make  a  substantial 
difference.  Subsequently  to  that  Act 
another  Act  was  passed  excluding  in  ex- 
press terms  the  ca^e  of  interest  as  a  share- 
holder. That  Act  was  not  a  declaratory 
Act,  but  an  amending  Act,  and  applies  only 


'^  from  and  after  "  its  passing.  By  enact- 
ing that  the  previous  Act  was  not  to  apply 
to  shareholders  for  the  future,  it  assumes 
that  without  an  express  exemption  a  share- 
holder would  be  interested.  Whether  the 
case  in  the  House  of  Lords  goes  the  whole 
length  of  the  plaintiff's  contention  I  am  not 
prepared  to  say,  but  it  decides  that  holding 
shares  is  an  interest.  I  am  not  satisfied 
that  the  defendant  was  - '  concerned  in " 
this  contract.  Was  he  interested  within 
the  year  during  which  the  statute  runs  ? 
The  penalty  is  not  in  respect  of  making 
the  contract,  but  being  interested  in  the 
contract;  and  it  is  impossible  to  suppose 
that  there  was  any  contest  at  the  trial  as 
to  the  existence  of  the  contract  down  to 
the  time  of  the  trial.  The  appeal  must 
be  dismissed,  with  oo8t& 

Cotton,  L.J. — I  am  of  the  same  opinion. 
There  is  no  suggestion  of  corruption  against 
the  defendant,  but  a  simple  rule  is  laid 
down  by  the  statute  which  he  has  trans- 
gressed. I  think  he  was  interested  in  the 
contract.  The  schedule  to  the  Act  helps 
to  shew  that  he  was,  as  participation  in 
profits  is  there  made  a  form  of  interest. 
The  profit  from  the  contract  goes  into  the 
pocket  of  the  company,  and  thence  into 
the  defendant's  pocket.  I  do  not  think 
the  words  "  directly  or  indirectly  "  in  the 
Corporations  Act  make  it  substantially 
differ  from  this  Act.  I  reserve  my  opinion 
whether  the  defendant  was  concerned  in 
the  contract,  especially  as  it  might  in- 
volve us  in  the  question  of  limitation. 

LiNDLEY,  L.J. — I  am  of  the  same 
opinion.  I  think  that  rule  64  of «  the 
schedule  throws  light  on  the  meaning  of 
this  section;  but  I  am  glad  that  the 
operation  of  it  has  been  modified  by  the 
Legislature. 

Appeal  dismissed. 

Solicitors— Brownlow&  Howe,  agents  for  Edward 
Clark,  Newcastle-upon-Tyne,  for  plaintiff ; 
J.  £.  k  H.  Soott,  agents  for  W.  S.  Daglish, 
Newcastle-upon-Tyne,  for  defendant. 


(1)  3  H.L.  Cas.  769. 
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[IN  THE  COURT  OF  APPEAL.] 

TtHE  MERSEY  DOCKS  AND  HAR- 
1884.         J        BOUR   BOARD  V.  THE  OVER- 
Oct.  25,  27.  I        SEERS  OF   THE  PARISH    OF 
L       LLANELIAN.* 

Poor — BcUe — RateahUity  of  LigktJiouse 
— Telegraph  Station — Beceipts  limited  by 
Statute  to  amount  of  Conservancy  Expen- 
diture— Rateability  of  Adjoining  Houses — 
Principle  on  which  t/ieir  Value  should  he 
estimated. 

The  Mersey  Docks  and  Harbour  Board 
have  by  statute  the  right  to  levy  certain 
harbour  and  light  dues;  but  these  dues  are 
so  fixed  that  with  the  other  receipts  applic' 
able  to  conservancy  purposes  the  receipts 
must  not  exceed  the  expenditure  on  those 
purposes,  so  that  no  profit  can  accrue  to 
the  board  in  respect  of  lighthouses.  The 
board  own  as  part  of  their  conservancy 
apparatus  a  tower  which  is  used  as  a 
lighthouse  and  a  telegraph  station,  and 
they  also  own  certain  houses  near  to  this 
tower  which  are  inhabited  by  light-keepers 
and  workmen  as  servants  of  the  board : — 
Held,  that  the  board  were  not  liable  to 
be  raked  in  respect  of  the  tower,  inasmuch 
as  the  use  of  it  was  so  limited  by  statute 
that  no  profit  could  arise  therefrom,  and 
therefore  that  there  could  be  no  beneficial 
occupcUion  of  it  by  any  tenant ;  but  that 
they  were  liable  to  be  rated  in  respect 
of  the  adjoining  houses,  and  that  in  esti- 
mating the  value  of  these  houses  the  fact  of 
tl^eir  proximity  to  the  lighthouse  tower 
ought  to  be  taken  into  account. 

Cross-appeals  from  the  judgment  of  the 
Queen's  Bench  Division  upon  a  Special 
Case  the  material  parts  of  which  were  as 
follows : — 

In  August,  1879,  the  overseers  of  the 
parish  of  Lhuielian  made  a  supplemental 
valuation  list  of  rateable  hereditaments  in 
the  parish  of  Llanelian  in  the  county  of 
Anglesey,  and  therein  assessed  the  Mersey 
Docks  and  Harbour  Board  in  respect  of  a 
lighthouse,  telegraph  station,  houses,  build- 
ings, and  land  at  Point  Lynas  at  the  gross 
estimated  value  of  305/.  and  a  rateable 
value  of  244/.    The  assessment  committee 

•  Coram  Brett,  M.B.,  Cotton,  L.J.,  and 
Lindley,  L.J. 

Yoii.  54.— Q.B. 


of  the  Anglesey  Union  confirmed  the  assess- 
ment. 

The  overseers  of  the  parish  then  made  a 
poor  rate  in  accordance  with  this  list.  The 
rate  was  appealed  against ;  whereupon  the 
Special  Case  was  stated.  Prior  to  the  year 
1857,  the  docks  at  Liverpool  were  vested 
in  the  corporation,  who  were  empowered 
to  levy  harbour,  light,  and  other  dues  upon 
vessels  entering  the  port  of  Liverpool.  Li 
1857  an  Act  was  passed  incorporating 
certain  persons  as  the  Mersey  Docks  and 
Harbour  Board,  and  to  them  were  trans- 
ferred all  the  rights  of  the  corporation  over 
the  docks  at  Liverpool.  Various  other 
Acts  have  been  passed  containing  regula- 
tions for  and  giving  powers  to  the  Mersey 
Docks  and  Harbour  Board. 

Section  54  of  the  Mersey  Docks  and 
Harbour  Act,  1857,  provides  that  "The 
following  account  shall  be  kept  separately, 
and  shaU  be  dealt  with  as  distinct  sources 
of  income  and  expenditure  (that  is  to 
say)  : — 

"  (1)  An  account  of  all  sums  received  and 
disbursed  by  the  board  in  respect  of  the 
following  matters,  and  hereinafter  called 
'conservancy  receipts*  and  'conservancy 
expenditure ' :  that  is  to  say,  in  respect  of 
the  maintenance  of  buoys,  landmarks,  and 
telegraphs,  the  expense  of  lights  and  life- 
boats, the  expense  of  the  marine  surveyor, 
the  expenses  to  be  incurred  as  hereinafter 
mentioned,  with  the  consent  of  the  Com- 
missioners for  the  Conservancy  of  the 
Biver  Mersey,  in  improving  of  the  port  of 
Liverpool  or  the  navigation  of  the  river 
Mersey,  the  expenses  to  be  incurred  in  the 
exercise  of  the  jurisdiction  hitherto  vested 
in  the  corporation  of  appointing  a  water 
bailiff  and  removing  sunken  vessels  and 
other  impediments  to  the  navigation. 

"  (2)  An  account  of  all  sums  received  and 
disbursed  by  the  board  in  the  exercise  of 
the  powers  hitherto  vested  in  the  Liver- 
pool Pilotage  Commissioners,  hereinafter 
called  '  pilotage  receipts '  and  '  pilotage  ex- 
penditure.' 

"(3)  An  account  of  all  other  sums  re- 
ceived and  disbursed  by  the  board  in  pur- 
suance of  this  Act,  and  hereinafter  called 
'general  receipts'  and  'general  expendi- 
ture.'" 

Section  55  :  "  The  board  may,  with  the 
consent    of    the    Conservancy    Commis- 
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sionerSi  apply  any  portion  of  their  general 
receipts,  after  providing  for  the  expenses 
and  charges  incidental  to  the  Mersey  Dock 
estate,  in  improving  the  port  of  Liverpool 
or  the  navigation  of  the  river  Mersey ;  they 
may  also  increase  or  diminish  and  again 
increase  any  rates  or  dues  leviable^by  them 
in  pursuance  of  this  Act  either  generally 
or  in  respect  of  any  particular  articles." 

Section  56  :  ^^  The  following  rules  shall 
be  observed  by  the  board  with  respect  to 
the  moneys  received  by  them  under  this 
Act  (that  is  to  say) : — 

'^  (1)  The  conservancy  expenditure  shall 
be  defrayed  oat  of  the  oonservancy  receipts. 

'^  (2)  The  pilotage  expenditure  shall  be 
defrayed  out  of  the  pilotage  receipts. 

"  (3)  No  portion  of  the  conservancy  re- 
ceipts or  pilotage  receipts  shall  be  applied 
in  aid  of  the  general  expenditure. 

''  (4)  No  sums  shall  be  payable  in  respect 
of  docks  by  any  vessel  that  does  not  use 
the  same. 

"  (5)  Save  as  by  this  Act  provided,  no 
moneys  receivable  by  the  board  shall  be 
applied  to  any  purpose  unless  the  same 
conduces  to  the  safety  or  convenience  of 
ships  frequenting  the  port  of  Liverpool,  or 
facilitates  the  shipping  or  unshippiug  of 
goods,  or  is  concerned  in  dischai'ging  a  debt 
contracted  for  the  above  purposes." 

The  Mersey  Docks  Ck)nsolidation  Act, 
1858,  empowered  the  board  to  purchase 
land  for  the  erection  of  lighthouses,  and  to 
establish  lightships,  and  under  the  provi- 
sions  of  these  Acts  and  the  Merchant 
Shipping  Act,  1854,  section  394,  the  board 
cannot  discontinue  any  of  their  lighthouses 
without  the  sanction  of  the  Trinity  House. 
A  system  of  telegraphs  established  for  the 
benefit  of  shipping  navigating  the  port  of 
Liverpool  was  also  vested  in  the  board. 
By  an  agreement  made  in  1870  between 
the  Postmaster-General  and  the  board  the 
Postmaster-General  acquired  certain  lines 
of  telegraph  belonging  to  the  board;  but 
the  station  and  premises  at  Point  Lynas 
were  not  transferred  to  the  Postmaster- 
Genei-al,  but  continue  to  be  the  property  of 
the  bowl,  and  the  keepers  of  the  station 
remain  under  their  control. 

The  Mei'sey  Docks  Act,  1874,  fixed  cer- 
tain harbour  rates  to  be  charged  by  the 
board,  and  enacted  that  the  rates  so  charged 
should  not  with  the  other  receipts  of  the 


board  applicable  to  the  conservancy  ac- 
count be  higher  than  should  be  necessary 
for  the  purposes  of  conservancy  expendi- 
ture. It  also  enabled  the  board  to  charge 
certain  rates  on  all  vessels  entering. the 
docks,  which  rates  included  dock  dues  and 
lighthouse  dues.  These  dues  were  at  one 
time  kept  separate  from  dock  dues,  but 
the  Mersey  Docks  Act,  1874,  provided 
that  thenceforth  ''All  sums  received  by 
the  board  in  respect  of  harbour  rates  and 
the  conservancy  portion  of  the  dock  ton- 
nage rates  whether  under  the  Act  of  1858 
or  under  this  Act,  and  all  sums  disbursed 
by  the  board  in  respect  of  conservancy 
expenditure  as  defined  by  section  54, 
sub-section  1,  of  the  Act  of  1857,  shall  be 
deemed  to  be  conservancy  receipte  or  con- 
servancy expenditure,  as  the  case  may  be," 
and  they  were  to  be  included  in  the  sepa- 
rate account  of  such  expenditure  which 
by  that  section  the  board  are  required  to 
keep,  "  and  such  account  shall  be  called 
the  conservancy  account."  In  1881  there 
remained  in  luuad  a  surplus  of  conservancy 
receipte  over  conservancy  expenditure,  but 
the  account  is  occasionally  in  arrear  owing 
to  larger  expenses  than  usual  being  in- 
curred. The  surplus  or  deficit  on  the  ac- 
count in  any  year  is  carried  forward  to 
the  same  account  in  the  year  following. 

The  lighthouse  at  Point  Lynas  in  the 
Isle  of  Anglesey  in  respect  of  which  the 
board  have  been  rated  is  one  of  the  light- 
houses vested  in  the  board.  None  of  the 
private  Acte  relating  to  the  board  contain 
any  express  provision  exempting  the  light- 
bouse  or  other  assessed  premises  from  the 
payment  of  poor  rates. 

The  board  have  purchased  about 
sixteen  acres,  including  the  site  of  the 
lighthouse,  and  have  built  two  houses  for 
the  lightkeepers,  and  a  stable ;  the  houses, 
stable,  and  land  might,  if  not  used  in 
connection  with  the  lighthouse,  be  let  to 
other  tenante  at  a  rent.  The  lighthouse 
consiste  of  a  tower  and  a  dwelling-house, 
and  in  the  lighthouse  there  is  a  room  used 
for  working  a  telegraph-wire,  which  is 
maintained  by  the  Postmaster-General 
for  the  exclusive  use  of  the  board.  The 
dwelling-house  and  the  other  premises  are 
occupied  by  the  light-keepers  as  servante  of 
the  board. 

The  working  and  maintenance  of  the 
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Hght  and  telegraph  at  Point  Lynas  form 
part  of  the  conservancy  duties  of  the 
board,  and  the  expenses  are  defrayed  out 
of  conservancy  receipts.  Apart  from  those 
receipts  nothing  is  paid  by  any  person  to 
the  board  in  respect  of  the  Hghthouse  and 
telegraph  station,  or  in  respect  of  any  of 
the  assessed  premises. 

The  tower  of  the  lighthouse  has  no  occu- 
pation value  except  as  a  lighthouse  and  as 
a  telegraph  station ;  and  the  board,  in  the 
existing  state  of  circumstances,  are  the 
only  persons  to  whom  it  is  of  value  for 
those  purposes.  The  board  contend  that 
it  is  not  rateable,  on  the  grounds  that  it 
is  exempted  by  the  430th  section  of  the 
Merchant  Shipping  Act,  1854,  and  that  it 
is  not,  and  cannot  be,  the  subject  of  any 
beneficial  occupation;  and  they  contend 
that  the  premises  other  than  the  said 
tower  ought  to  be  assessed  upon  their 
value  to  be  let  from  year  to  year,  supposing 
they  were  not  used  for  the  light  or  tele- 
graph but  were  disconnected  therefrom 
and  applied  to  any  other  purposes  for  which 
they  might  be  available. 

The  overseers  contend  that  the  whole 
of  the  premises  ought  to  be  assessed  upon 
their  existing  value  to  their  existing 
occupiers.  If  the  Court  should  be  of 
opinion  that  the  board  are  rateable  in 
respect  of  the  tower  and  the  other  pre- 
mises as  used  at  present  for  and  in  con- 
nection with  the  light  and  telegraph,  the 
present  assessment  of  the  premises  is  to 
stand.  If  in  respect  of  the  tower  as  a 
telegraph  station  only  and  not  as  a  light- 
house, and  the  other  premises  fct  their 
value  as  now  used  and  occupied,  the  gross 
estimated  rental  is  to  be  reduced  to  120t 
and  the  rateable  value  to  96?.  If  in  re- 
spect only  of  the  premises  other  than  the 
tower  at  their  value  as  now  used  and 
occupied,  the  estimated  rental  is  to  be 
reduced  to  95?.  and  the  rateable  value  to 
76?.  But  if  the  board  are  rateable  in 
respect  only  of  the  premises  other  than  the 
tower  upon  their  value  supposing  they 
were  not  used  for  the  light  or  telegraph 
but  were  disconnected  therefrom,  then  the 
gross  estimated  rental  is  to  be  reduced  to 
45/.  and  the  rateable  value  to  40?. 

The  Queen's  Bench  Division  held  that 
the  lighthouse  was  not  rateable,  but  that 
the  tel^raph  station  was  rateable,  and 


App. 

that  the  adjoining  hous3S  ought   to  be 
rated  at  76?. 

Both  parties  appealed. 

Bigham,  Q.C,  and  T.  G.  Carver,  for 
the  Mersey  Docks  and  Harbour  Board. — 
The  lighthouse  and  telegraph  station  are 
not  rateable.     The  430th  section  of  the 
Merchant    Shipping  Act  provides    that 
''all  lighthouses  ....  and  all  premises 
or  property  belonging  to  or  occupied  by 
any  of  the  general  lighthouse  authorities 
shall    be    exempted    from    all    parochial 
rates."     If  this  section   does  not  apply 
to  lighthouses  in  connection  with  docks 
like    these,    the   lighthouse   in   question 
is  a  mere  adjunct  of  the  docks,  out  of 
which  by  statute  no  profit  can  be  made. 
But  for  the  docks  the  lighthouse  would 
be  of  no  value.     If  the  houses  adjoining 
the  lighthouse  are  to  be  rated,  then  the 
question  arises  as  to  the  basis  on  which 
their  value    is  to  be  estimated.     They 
ought  not  to  be  assessed  at  a  sum  based  on 
their  connection  with  the  whole  system  of 
the  board,  but  only  at  the  value  which  a 
tenant  unconnected  with  the  board  and 
not  desiring  to  use  them  for  the  purposes 
of  the  board  would  give.     The  fact  that 
there  is  a  lighthouse  near  to  them  ought 
not  to  be  taken  into  account.    The  Mersey 
Docks  V.  Cameron  (1),  The  Metropolitan 
Board  of  Works  v.  West  Ham  (2),  ^ew 
Shorehdm  v.  The  Overseers  of  Lancing  (3), 
and  The  Overseers  of  ChorUon-uporuMed' 
lockv.  The  Guardians  of  ChorUon  Union{i) 
were  cited. 

Mclniyre,  Q.C.y  for  the  overseers. — The 
overseers  of  the  parish  contend  that  the 
lighthouse-tower  is  rateable,  as  it  is 
capable  of  beneficial  occupation. 

[Cotton,  L.  J. — Can  any  one  save  the 
board  levy  the  dues;  and  if  that  be 
possible,  still  can  any  profit  accrue  1] 

The  lighthouse  is  rateable,  though  the 
toUs  and  dues  may  not  be  rateable — TJie 
Queen  v.  Tynemmith  (5)  and  The  King  v. 
Coke  (6) ;  and  the  telegraph  station  and 

(1)  U  H.L.  Cas.  443  ;  35  Law  J.  Rep.  M.C.  1. 

(2)  40  Law  J.  Rep.  M.C.  30 ;  Law  Rep.  6  Q.B. 

193. 

(3)  39  Law  J.  Rep.   3I.C.   121 ;  Law  Rep. 

6  Q.B.  489. 

(4)  51  Law  J.  Rep.  Q.B.  458. 

(5)  12  Eajst,  4G. 

(6)  5  B.  &  C.  797. 
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wire  are  maintained  solely  for  the  use  of 
the  board. 

[Brett,  M.R. — It  is  not  necessary  to 
argue  the  point  that  the  existence  of  the 
tower  is  a  fact  to  be  taken  into  account 
in  estimating  the  value  of  the  adjoining 
houses.  The  overseers  claim  to  assess  the 
tower  as  a  lighthouse  and  a  telegraph- 
station  1] 

That  is  their  contention. 

Brett,  M.R.— When  the  real  facts  are 
ascertained  from  this  Special  Case,  it  seems 
to  me  that  there  are  in  truth  two  kinds 
of  buildings  on  this  Point  Lynas.  One 
building  is  the  tower,  in  which  the  light- 
house and  the  telegraph  are;  the  other 
buildings  are  the  houses  or  cottages  which 
stand  near  this  tower.  The  tower  is  occu- 
]ned  and  is  used,  as  I  have  said,  for  a 
lighthouse  and  a  telegraph  station,  and  I 
should  say  that  it  could  not  be  used  for 
anything  else.  The  houses  belong,  as  does 
the  tower,  to  the  Mersey  Docks  and 
Harbour  Board,  and  they  are  occupied  by 
workpeople  in  the  employment  of  the 
board,  for  they  stand  close  to  the  light- 
house tower.  There  are  Acts  of  Parliii- 
ment  which  deal  with  the  use  of  the  tower, 
considered  both  as  a  lighthouse  and  as  a 
telegraph  station  ;  and  it  seems  to  me  that 
the  Acts  of  Parliament  treat  both  of  these 
ns  part  of  what  may  be  called  conservancy 
apj)aratus— that  is,  they  form  part  of  the 
provision  which  is  required  for  the  pre- 
servation and  safety  of  the  shipping. 
Now,  this  conservancy  apparatus  causes 
expense  to  the  board,  and  gives  the  board 
a  right  to  levy  dues  and  to  obtain  receipts. 
The  Acts  of  Parliament  provide  with 
regard  to  both  kinds  of  i«ceipts  that  they 
must  not  exceed  the  expenditure  :  so  that 
with  regard  to  this  tower  any  hypo- 
thetical tenant  must  take  and  occupy  it 
subject  to  the  provisions  of  and  the 
burdens  imposed  by  these  Acts,  so  that  he 
would  be  unable  to  levy  charges  which 
would  be  more  than  enough  to  cover  the 
expenditure,  and  his  occupation  of  the 
tower  would  therefore  be  a  profitless 
occupation,  inasmuch  as  by  the  Acts  of 
Parliament  he  can  receive  no  profit  from 
any  eaminga  which  he  may  make,  and  his 
occupation  of  the  tower  can  therefore 
have  no  beneficial   value  to  him.     This 


[N.S. 

App. 

tower,  therefore,  can  only  be  used  as  a 
lighthouse  and  telegraph  station,  and  while 
it  is  so  used  the  burdens  imposed  are  by 
statute  equal  to  the  benefits  received,  so 
that  there  can  be  no  beneficial  occupation 
of  it,  and  it  must  be  considered  as  struck 
with  sterility  by  statute.  Turning  now 
to  the  consideration  of  the  houses,  it 
appears  to  me  that  there  is  nothing  to 
prevent  a  beneficial  occupation  of  these 
houses.  The  Acts  of  Parliament  contain 
nothing  which  prevents  the  board  from 
letting  them  to  a  tenant,  and  nothing 
which  prevents  them  from  being  capable 
of  beneficial  occupation.  This  being  so, 
what  then  is  the  measure  of  the  rateable 
value  of  these  houses  %  It  is  clear  that  for 
this  purpose  they  must  not  be  considered 
in  connection  with  the  whole  value  of 
the  property  belonging  to  the  board  in 
Liverpool;  they  mast  be  considered  as 
buildings  at  Point  Lynas :  the  neighbour^ 
hood  must  be  taken  into  account :  and 
when  that  is  done  it  is  found  that  it  con- 
sists of  other  buildings  which  may  affect 
the.  letting  value  of  these  houses.  The 
character  of  these  neighbouring  buildings 
must  be  taken  into  account,  just  as  if 
when  a  number  of  workmen's  cottages 
placed  in  the  immediate  neighbourhood  of 
a  large  factx}ry  have  to  ba  valued  for 
assessment  it  would  be  right  to  take  into 
account  the  existence  of  the  factory,  the 
neighbourhood  of  which  would  most  cer- 
tainly affect  their  letting  value.  So  in 
the  present  case  it  is  right  to  take  into 
account  the  fact  that  the  board  possesses 
a  lighthouse  and  a  telegraph  station,  that 
workmen  must  live  in  the  neighbourhood, 
and  that  it  is  probable  that  they  will  live  in 
these  houses  which  are  conveniently  placed; 
and  then  after  taking  this  into  account 
the  question  is,  what  would  a  reasonable 
tenant  pay  for  these  houses?  Such  a 
tenant  would  of  course  consider  what  the 
board  would  give  him  for  the  use  of 
these  houses,  and  what  rent  he  could 
thus  insure  :  so  that  the  existence  of  this 
tower,  used  as  it  is  used,  is  a  matter  which 
a  tenant  would  take  into  acoount,  so 
that  in  consequence  of  the  existence  of 
it  he  would  pay  a  larger  rent  than  he 
would  otherwise  give.  The  existence  of 
the  tower  must  therefore  be  taken  into 
account  in  deciding  the  value  of  these 
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houses  to  the  extent  which  I  have  ex- 
plained, and  to  that  extent  only.  I  think 
that  the  third  question  stated  in  this 
Special  Case  involves  this  principle,  so 
that  hy  the  agreement  of  the  parties 
the  rateable  value  of  these  houses  is  76/. 
We  lay  down  the  principle,  but  we  do 
not  decide  whether  that  is  the  right 
sum.  The  fourth  question  seems  to  ask 
whether  in  considering  the  value  of  these 
houses  it  is  legitimate  to  strike  out  alto- 
gether from  consideration  the  existence  of 
the  lighthouse  tower ;  and  if  that  be  the 
question,  we  must  answer  it  in  the  negative. 
In  the  result,  therefore,  we  decide  that 
the  tower  is  not  rateable,  but  that  the 
houses  are  rateable ;  and  as  there  are  cross- 
appeals,  and  both  parties  have  claimed 
something  which  they  are  not  entitled  to 
to  the  extent  to  which  they  claim  it,  there 
will  be  no  costs  of  the  appeal. 

Cotton,  L.  J. — The  questions  raised  by 
this  case  seem  to  me  to  fall  into  two  divi- 
sions. I  think  that  the  lighthouse  and 
telegraph  station  are  on  the  same  footing 
and  are  both  included  in  conservancy  ex- 
penses :  so  that  there  can,  as  the  Case  states, 
be  in  respect  of  such  expenditure  no  profit, 
nor  can  they  produce  any  value.  The  con- 
servancy expenditure  is  regulated  by  Act 
of  Parliament,  which  provides  in  effect 
that  there  can  be  no  profit  made  out  of 
that  department,  for  the  receipts  are  so 
restricted  that  no  beneficial  result  can 
arise  from  them  to  the  board.  If  any 
one  were  to  take  the  lighthouse  tower  as  a 
tenant,  he  must  take  it  fettered  by  the 
provisions  of  the  Act ;  and  if  the  receipts 
therefrom  exceed  the  expenses,  then  by 
statute  the  surplus  must  be  paid  over  to 
other  conservancy  objects :  so  that  if  the 
dues  levied  provided  a  surplus,  still  the 
tenant  could  not  keep  it.  The  occupation 
of  this  lighthouse  tower  could  not  be  pro- 
fitable or  beneficial :  so  that  it  is  not 
rateable,  and  questions  1  and  2  must  be 
answered  in  favour  of  the  board. 

Questions  3  and  4  relate  to  the  houses 
which  are  situated  near  to  the  tower.  I 
do  not  think  it  is  easy  to  appreciate  the 
difference  between  the  two  questions ;  but 
I  think  the  fourth  question  must  mean 
that  the  tower  is  to  be  considered  as  non- 
ezistenti  and  that  no  account  whatever  is 
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to  be  taken  of  it.  If  this  be  so,  then  I 
think  that  the  third  question  contains  the 
true  principle,  and  that  the  value  of  the 
houses  must  be  considered,  regard  being 
had  to  the  neighbourhood  of  the  light- 
house tower,  and  to  the  fact  that  the  men 
employed  in  the  lighthouse  and  on  the 
telegraph  would  naturally  live  near  to 
the  tower;  this  therefore  increases  to 
some  extent  the  value  of  these  houses, 
and  renders  it  probable  that  they  are 
capable  of  beneficial  occupation  :  so  that 
the  fact  of  the  existence  of  the  tower  can- 
not be  disregarded  when  the  rateability  of 
these  houses  is  under  consideration,  al- 
though the  Mersey  Docks  and  Harbour 
Board  are  not  liable  to  be  rated  for  the 
tower  itself. 

LiNDLEY,  L.  J. — I  am  of  the  same  opi- 
nion, and  for  the  same  reasons. 

Judgment  accordingly. 


Solicitors —F.  Venn  &  Co.,  aeents  for  A.  T. 
Squarey,  Liverpool,  for  the  Mersey  Docks  and 
Harboar  Board;  Ravenscroft,  Hills  &  Co., 
agents  for  W.  Fanning,  Amlwch,  for  the 
Overseers  of  Llanelian. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy.  1    r 

18S4  s  ^^  ^^  hutton;  ex  parte 

Dec. 


aUPTCY.  1 
5.    12.       J 


BENWELL.* 


BatHcruptcy  —  "  Income  "  —  Appropria- 
tion to  Trustee — Prospective  Earnings  of 
Bankrupt  —  Personal  Skill —  Bankruptcy 
Act,  1869  (32  d:  33  Vict,  c.  71),  s.  90. 

Prospective  income,  to  he  earned  solely  by 
the  personal  skill  of  tlhc  bankrupt,  of  a  pre  - 
carious  character  and  indefinite  amount,  is 
not  *'  salary  or  income  other  t^ian  "  thcU  of 
an  officer  in  t/ie  army,  a  civil  servant,  or 
IVeasury  pensioner,  which  may  be  ordered 
to  be  paid  to  tJie  trustee  under  section  dO  of 
the  Bankruptcy  Act,  1869. 

Appeal  of  the  trustee  from  an  order  of 
Mr.  Registrar  Pepys  refusing  to  appropriate 
a  portion  of  the  income  of  the  bankrupt 

*  Curam  Brett,  H.11.,  Cotton,  L.J.,  and 
Lindley,  L.J. 
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under  section  90  of  the  Bankruptcy  Act, 
1869. 

It  was  alleged  that  the  bankrupt  was 
earning  an  income  of  some  1,500Z.  a  year 
in  his  practice  as  a  **  bone-setter,"  which 
was  carried  on  by  his  personal  skill  with 
the  use  of  certain  appliances.  He  was 
paid  by  fees  for  his  advice,  attendances, 
and  operations,  and  the  fees  included  the 
supply  of  the  necessary  appliances.  The 
application  was  that  such  portion  of  this 
income  as  the  Court  should  think  fit  should 
be  paid  to  the  trustee. 

Section  89  of  the  Bankruptcy  Act,  1869 
(32  &  33  Vict.  c.  71),  provides  that  where 
a  bankrupt  is  or  has  been  an  officer  in  the 
army,  or  a  clerk  in  the  civil  service,  or  if 
a  Treasury  pensioner,  the  trustee  shisdl  re- 
ceive so  much  of  his  pay,  salary,  or  pension 
as  the  Court  thinks  just  and  reasonable. 

Section  90  provides  that  "  where  a 
bankrupt  is  in  receipt  of  a  salary  or  income 
other  than  as  aforesaid  the  Court,  upon  the 
application  of  the  trustee,  shall  from  time 
to  time  make  such  order  as  it  thinks  just 
for  the  payment  of  such  salary  or  income 
or  any  part  thereof  to  the  trustee."  Similar 
provisions  are  contained  in  section  53  of 
the  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52). 

Cooper  Willisy  Q.O.,  and  J,  E,  Pahtier, 
for  the  trustee,  cited  Ex  parte  Huggins ; 
in  re  Hitggins  (1),  Einden  v.  Carte  (2), 
Elliott  V.  Clayton  (3),  Cr often  v.  Poole  (4), 
and  In  re  Bowling  ;  ex  parte  Banks  (5). 

T,  L,  Wilkinson^  for  the  bankrupt,  was 
not  called  on. 

Beett,  M.R. — The  bankrupt  in  this 
case  carries  on  business  not  as  a  surgeon, 
but  as  a  *'  bone-setter,"  which  he  practises 
by  the  exercise  of  great  and  well  known 
skill.  His  emoluments  are  the  result 
solely  of  his  personal  exertions,  and  not 
from  selling  anything  or  supplying  any- 
thing.    It  is  not  like  the  case  of  a  person 

(1)  51  Law  J.  Bcp.  Cbanc.  935 ;  Law  Hep. 
21  Ch.  D.  85. 

(2)  51  Law  J.  Rep.  Chanc.  371 ;  Law  Rep. 
17  Ch.  D.  768. 

(3)  16  Q.B.  Rep.  581 ;  20  Law  J.  Rep.  Q.B. 
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(i)  1  B.  &  Ad.  668  ;  9  Law  J.  Rep.  K.B.  69. 
(6)  46  Law  J.   Rep.  Bankr.  74;  Law  Rep* 
Ch.  D.  689. 


who  earns  money  partly  by  his  own  skill 
and  partly  by  the  labour  of  others,  as,  for 
example,  a  cabinet-maker.     The  order  does 
not  ask  to   deal   with  anjrthing  already 
earned  or  already  in  his  possession.     It 
asks  for  income  in  the  future  which  he 
may  earn  on  an  average  of  1,500/.  a  year. 
What  may  be  earned  in  the  future  does 
not  pass  to  the  trustee  under  the  previous 
sections  of  the  Act.     There  is  no  con- 
sideration to  be  fulfilled  or  contract  made. 
It  might  as  well  be  said  that  a  promise  to 
leave  money   by   will  is  property  which 
should  go  to  the  trustee,  as  that  prospective 
earnings  like  these  should  be  appropri- 
ated.    The  section  in  question  haa  relation' 
to  the  previous  section,  which  applies  to 
the  case  of  a  man  who  has  been  or  is  an 
officer  in  the  army  and  so  on.     In  those 
cases  the  man  is  entitled  by  the  muni- 
ficence of  the  Crown  or  by  Act  of  Parlia- 
ment to  sums  of  money.     He  is  entitled 
to  them,  but  has  not  got  them  in  posses- 
sion.    An  additional  power  is  given  by 
this  section  in  respect  of  things  which 
must  come  to  the  bankrupt.     The  salary 
referred  to  is  salary  of  the  same  kind  as 
those  others.     Then  the  section  says  "  or 
income.''    What  is  that  1    It  is  a  general 
word  at  the  end  of  particular  words.    The 
income  intended  is  in  the  nature  of  a 
salary.     We  are  asked  to  deal  with  income 
which  the  bankrupt  may  earn  from  year 
to  year,  because  the  income  is  of  the  same 
kind  as  a  salary.     I  think  it  is  not  an  in- 
come of  the  same  kind  as  a  salary,  and 
that  it  is  not  within  section  90. 

Cotton,  L.  J. — ^We  are  asked  to  make  a 
prospective  order  that  something  which  is 
not  yet  earned,  and  which  it  is  not  certain 
that  the  bankrupt  will  earn,  shall  be  appro- 
priated to  the  trustee.  A  capacity  of 
earning  is  in  fact  sought  to  be  annexed. 
It  is  asked  to  make  the  bankrupt  a  slave 
for  the  trustee.  I  think  we  cannot  make 
an  order  in  reference  to  future  income  like 
this.  Income  of  a  similar  kind  with  that 
in  the  preceding  section  is  intended.  The 
order  must  not  deal  with  contingent  or 
possible  income.  You  cannot  force  the 
bankrupt  to  go  on  earning  this  income. 
The  section  applies  to  something  definite, 
or  something  which  can  be  rendered  defi*- 
nite.      This  is  on  the  evidence  income 
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deiiyed  solely  from  skill  in  operations. 
The  things  sold  are  simply  assistants  to 
that  skill. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. The  income  in  question  is  precari- 
ous. It  is  not  received  as  a  pension  or  as 
salary  is  received.  We  are  asked  to  im- 
pound a  portion  of  future  earnings.  The 
bankrupt  can  defeat  our  order  by  refusing 
to  see  patients.  Whether  it  would  be  to 
bis  interest  or  not  to  do  so  I  cannot  say, 
but  he  might  act  in  that  way.  It  is  said 
that  there  are  authorities  the  other  way. 
In  the  case  of  Ex  parte  Uuggina  (1)  a 
Government  pension  was  in  question,  and 
the  application  was  not  under  section  89, 
but  section  90.  That  is  an  illustration  of 
the  kind  of  case  which  was  intended  to  be 
met  by  the  section.  Emden  v.  Carte  (2) 
does  not  touch  the  point. 

Appeal  dianiissed* 


Solicitors  —  Thomas   Durant,  Jan.,  for  trustee 
BenweU ;  W.  Maynard,  for  bankrupt  Hutton. 


[IN  THE  HOUSE   OF    LORDS.] 
1884.         ') 
June  20, 23, 24.  I     bowek  and  another 
July  28.       f  V,  LEWIS. 

Aug.  4.       J 

Will — Demae-^Estate     Tail — RuU     tn 
Shelley's  Case  (1  Rep.  93  h). 

A  iestairix  toho  died  in  1820  made  the 
following  devise : — "  I  give  and  devise 
unto  my  eldest  son  T,  all  my  real  and  free- 
hold  estate,  and  all  leases  and  leasehold 
premises  now  in  my  possession  (subject  to 
the  payment  of  the  rents  and  the  perform- 
ance of  tJie  covenants  mentioned  in  tJie 
said  indentures  of  leases),  during  the  term 
of  his  natural  life,  and  after  his  decease  to 
his  legitimate  diild  or  children  {if  any)  ; 
but  if  he  dies  wit/tout  issue  my  will  is  it 
fnay  go  unto  my  other  son  W.  during  the 
term  of  his  natural  life,  and  afterwards  to 
his  legitimate  child  qr  children  (if  any)  ; 
but  if  he  slumld  likewise  die  without  issue 
my  will  is  that  it  may  go  to  my  daughter 
M,  and  to  her  heirs  and  assigns  for  ever** 


The  devise  was  subject  to  the  payment  of 
certain  legacies,  and  there  was  a  provision 
tluit  if  T.  died  in  less  than  Jourteen  years 
after  coming  into  possession  of  the  estate 
and  leaving  no  issu^,  the  person  succeeding 
him  should  repay  to  his  "  heirs,  executors, 
or  assigns  "  whatever  lie  should  have  paid 
in  respect  of  the  legacies  al)ove  ten  pounds 
for  every  year  he  sliould  have  been  in  pos- 
session, A  like  provision  followed  for  the 
case  oj  T*s  "successor*'  dying  without 
issue  before  the  expiration  of  the  remainder 
of  the  fourteen  years. 

T.  executed  and  enrolled  a  diserUaUing 
deed  in  1854,  and  died,  without  ever  hav- 
ing had  issue,  in  1862 ; — 

Held  (by  £ abl  C aibns,  Lord  Blackburn, 
and  Lord  FitzGerald;  dissentientibus 
Earl  of  Selborne,  L.C.,  and  Lord  Bram- 
well),  t/iat  T,  took  an  estate  tail;  such 
estate  tail  being  (according  to  Lord  Black. 
BURN  and  Lord  FitzGerald)  subject  to 
joint  estates  for  life  taken  by  his  children, 
if  any ^ 

Per  Earl  of  Selborne,  L.C.,  and  Lord 
Brahwell. — T  took  an  estate  for  life  with 
remainder  to  his  children  as  purchasers  in 
fee-simple,  and  remainders  over  in  the 
event  (which  happened)  of  no  audi  children 
coming  into  existence. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  which  affirmed  one 
of  Manisty,  J. 

The  action  was  one  of  ejectment 
brought  by  the  respondent  to  recover  a 
farm  at  Carvarchell,  Pembrokeshire,  and 
mesne  profits.  It  was  tried  at  the  summer 
assizes,  1882,  at  Haverfordwest,  before 
Manisty,  J.,  without  a  jury,  upon  the 
following  state  of  facts : — 

Maiy  Thomas,  being  seised  in  fee-simple 
of  the  farm,  made  her  will  on  the  2nd  of 
March,  1820,  which  so  far  as  is  material 
was  as  follows : — 

"  I  give  and  devise  unto  my  eldest  son 
Thomas  Thomas  all  my  real  and  freehold 
estate,  and  all  leases  and  leasehold  pre- 
mises now  in  my  possession  (subject  to  the 
payment  of  the  rents  and  the  performance 
of  the  covenants  mentioned  in  the  said 
indentures  of  leases),  during  the  term  of 
his  natural  life,  and  idTter  his  decease  to  his 
legitimate  child  or  children  (if  there  be 
any) ;   but  if  he  dies  without  issue,  my 
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will  is  it  may  go  unto  my  other  son  Wil- 
liam Thomas,  during  the  term  of  his 
natural  life,  and  afterwards  to  his  legiti- 
mate child  or  children  (if  any) ;  but  if  he 
should  likewise  die  without  issue  my  will 
is  it  may  go  to  my  daughter  Mary  Bevan, 
and  to  her  heirs  and  assigns  for  ever.  But 
this  bequest  and  devise  is,  nevertheless, 
subject  to  the  following  payments  and 
restrictions,  that  is  to  say : — If  my  son 
Thomas  shall  live  in  the  possession  and 
enjoyment  of  the  said  real  estate  for  four- 
teen years,  the  whole  of  the  sums  herein- 
after by  me  bequeathed  shall  be  paid  by 
him  alone,  and  his  heirs  or  assigns  shall 
have  no  claim  upon  his  successor  for  re- 
payment of  any  part  of  the  same;  but 
should  he  die  in  less  than  fourteen  years 
after  coming  into  possession  of  the  said 
estate  and  leaving  no  issue,  my  will  is 
that  he  shall  pay  only  a  psirt  of  the  said 
sum,  that  is,  according  to  ten  pounds  for 
every  year  he  shall  be  in  possession,  and 
the  person  succeeding  him  in  the  possession 
of  the  said  estate  shaJl  before  he  shall  have 
possession  repay  unto  the  heirs,  executora, 
or  assigns  of  my  said  son  Thomas  Thomas 
whatever  shall  have  been  paid  by  him  of 
the  said  sums  hereinafter  to  be  bequeathed 
above  ten  pounds  for  every  year  he  shall 
have  been  in  possession,  and  should  his 
successor  die  without  legitimate  issue  be- 
fore the  expiration  of  the  remainder  of  the 
fourteen  years,  his  heirs,  executors,  or 
assigns  shall  have  thd  like  claim  of  his 
successor  as  in  the  former  case.  I  give 
and  bequeath  unto  my  daughter  Elizabeth 
Layn  the  sum  of  two  shillings  and  six- 
pence. I  give  and  bequeath  unto  my  said 
son  William  the  silm  of  twenty  pounds. 
I  give  and  bequeath  unto  each  of  my 
daughters  following,  namely,  Mary,  Phoebe, 
Amy,  Anne,  and  Margaret,  the  Uke  sum 
of  twenty  pounds  each,  the  whole  of  the 
said  legacies  to  be  paid  by  my  executor, 
hereinafter  named,  within  twelve  calendar 
months  after  my  decease.  I  also  give  and 
bequeath  unto  each  of  my  daughters  as 
shall  continue  unmarried  at  the  time  of 
my  death  the  whole  of  the  stock  and  crop, 
implements  of  husbandry  and  household 
furniture,  to  be  divided  amongst  them, 
share  and  share  alike.  And,  moreover, 
my  will  is  that  my  last-mentioned  daugh- 
ters shall  be  maintained  and  provided  for 


in  meat,  lodgings,  and  washing  for  five 
years  after  my  decease,  if  they  remain  so 
long  unmarried  (if  one  or  any  of  them 
should  marry  before  the  expiration  of  the 
said  five  years  she  or  they  shall  be  provided 
for  until  their  marriage  only),  by  the  per- 
son in  whose  possession  the  real  estate 
before  mentioned  and  devised  shall  be,  or, 
if  they  or  either  of  them  shall  prefer  it,  to 
be  paid  three  pounds  each  (and  support 
themselves  elsewhere),  that  is,  three  pounds 
each  annually  for  the  term  and  according 
to  the  rule  above  mentioned  by  the  said 
mentioned  person.  The  residue  and  re- 
mainder of  my  property,  of  what  nature 
and  kind  soever  the  same  may  be  (after 
paying  my  just  debts,  funeral  expenses, 
and  the  expenses  of  proving  this  will),  I 
give  and  bequeath  unto  my  said  son 
Thomas  Thomas,  and  £  nominate,  consti- 
tute, and  appoint  him  the  sole  executor  of 
this  my  last  will  smd  testament,  hereby 
revoking  all  other  will  or  wills  by  me 
before  made.     In  witness,"  kc. 

The  testatrix  died  on  the  29th  of  June, 
1820,  leaving  two  sons  surviving — namely, 
Thomas  Clement  Thomas  the  elder  and 
William  Thomas  the  younger. 

T.  C.  Thomas  thereupon  entered  into 
possession  of  the  farm,  and  subsequently 
executed  and  enrolled  a  disentailing  deed, 
dated  the  3rd  of  January,  1854,  through 
which  the  respondent's  title  was  derived. 

T.  C.  Thomas  died  in  1862  without 
issue,  and  the  appellant  Bowen,  who  was 
his  lessee,  paid  rent  to  his  widow  until  her 
death  in  1878.  William  died  in  1874, 
leaving  issue  the  appellant  J.  K.  Thomas, 
.and  a  daughter.  On  the  death  of  T.  C. 
Thomas's  widow  in  1878  J.  K.  Thomas 
took  possession,  and  in  1879  demised  the 
farm  to  Bowen. 

Mamsty,  J.,  held  that  T.  C.  Thomas 
took  an  estate  tail  under  the  will,  and 
gave  judgment  for  the  respondent.  His 
decision  was  affirmed  by  the  Court  of 
Appeal  on  the  24th  of  April,  1883. 

The  present  appeal  was  first  argued 
before  the  Earl  of  Selbome,  L.C.,  Lord 
Blackburn,  and  Lord  FitzGendd. 

.  Cro8sUy,Q,C.  (B,  F.  fTtWwwM  with  him), 
for  the  appellant. — ^Where  there  is  a  devise 
over  on  failure  of  issue  following  upon  a 
gift  to  children  in  fee-simple,  the  failure 
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of  issue  must  mean  failure  of  children 
who  would  take  under  the  prior  gift. 
The  words  will  be  considered  merely  as 
referential — Goodright  v.  Dtmham  (1), 
Ginger  v.  White  (2),  and  Malcolm  v. 
TayUyr  (3).  i 

The  intention  of  the  testatrix,  to  be 
gathered  from  the  whole  will,  was  to  give 
the  fee-simple  to  the  children ;  particular 
expressions  which,  strictly  construed,  would 
be  inconsistent  with  this  intention  must 
be  moulded — Key  v.  Key  (4),  per  Knight- 
Bruoe,  L.J.,  Tovma  v.  Wentworth  (5),  i^er 
Pemberton  Leigh  (afterwards  Lord  Kings- 
down),  and  Sweeting  v.  Prideaux  (6),  per 
Hall,  V.C. 

The  disentailing  assurance  is  conse- 
quently void. 

BotoenRowlandSy  (?.(7.,and  Abel  Thomas, 
for  the  respondent. — The  children  do  not 
take  the  fee-simple,  but  at  most  a  life 
estate  only — Morgan  v.  Thomas  (7).  Their 
father  took  an  estate  tail — Robinson  v.. 
Robinson  (8),  Roddy  v.  FiizGeraM  (9),  and 
Doe  V.  Harvey  (10). 

The  intention  of  the  testatrix  was  to 
keep  the  estate  in  the  family,  as  appears 
from  the  limitations  and  the  ultimate  gifb 
over.  "Children"  must  be  construed 
"issue."  See  notes  to  Shelley's  Case  (11) 
in  Tttdor*8  L.C.  in  Real  Property,  There 
were  words  of  limitation  superadded  in 
Ginger  v.  White  (2)  and  Goodright  v. 
Dwnham  (1),  which  are  consequently  dis- 
tinguishable— see  Montgomery  v.  Mont- 
gomery (12),  where  the  cases  are  reviewed. 
Jesson  V.  Wright  (13),  Letois  v.   Waters 

il4^,  ITie  King  v.  The  Marquess  of  Stafford 
15),  Doe  V.  Lean  (16),  Bradley  v.  Cart- 
el) 1  Dongl.  264. 

(2)  Willes,  348. 

(3)  2  Rns.  k  M.  416. 

(4)  4  De  Gex,  M.  &  G.  73 ;  22  Law  J,  Rep. 
ChaQc.  641. 

(6)  11  Moore  P.O.  526. 

(6)  45  Law  J.  Rep.  Chanc.  378;  Law  Rep. 
2  Ch.  D.  416. 

(7)  61  Law  J.  Rep.  Q.B.  289 ;  ibid.  Q.B.  656 ; 
Law  Rep.  8  Q.B.  D.  676 ;  ibid.  9  Q.B.  D.  648. 

(8)  1  Burr.  38. 

(9)  6  H.L.  Cas.  823. 

(10)  4  B.  &  C.  610;  4  Law  J.  Rep.  Q.B.  18. 

(11)  1  Rep.  93ft. 

(12)  3  Jo.  k  Lat.  47. 

(13)  2  Bligh,  1. 

(14)  6  East,  336. 

(15)  7  East,  521. 

(16)  1  Q.B.  Rep.  229 ;  10  Law  J,  Rep.  Q.B.  60. 
Vol.  64.— Q.B. 
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Wright  (17),  Clifford  v.  Koe  (18),  WilcVs 
Case  (19),  Wilkinson  v.  Chapman  (20), 
2  Jarman  on  Wills,  4th  ed.  452,  459, 
Tudor' s  L.C,  in  Real  Property,  3rd  ed. 
753,  and  cases  there  cited,  were  also  re- 
ferred to. 

Crossley,  Q.C,  in  reply,  cited  Baker  v. 
Tuck^  (21)  and  2  Jarman  on  WiUs,  4th  ed. 

p.  482. 

Cur.  adv.  vult. 

The  case  was  reargued  on  the  28th  of 
July  by  Crossley,  Q.C,  for  the  appellant, 
and  Bowen  Rowlands^  Q.O.,  for  the  re- 
spondent. 

Cur.  adv,  vuU. 

The  Lord  Chancellor  (Earl  op  Sbl- 
borne)  (Aug.  4). — ^This  case  has  been  twice 
argued,  and  there  remains,  after  the  second 
argument,  a  difference  of  opinion  among 
your  Lordships.  I  have  the  misfortune 
to  have  formed  an  opinion  in  which  the 
majority  of  your  Lordships  do  not  concur, 
but  nevertheless  it  is  my  duty  to  state  it. 

The  Court  of  Appeal,  when  deciding  for 
an  estate  tail  in  this  case,  appears  to  have 
been  much  influenced  by  the  consideration 
that  the  testatrix  Mary  Thomas  was  a 
person  unacquainted  with  the  technical 
signification  of  legal  terms,  and  to  have 
thought  it  safe  to  rely  upon  a  general  pur- 
pose, supposed  to  be  discoverable  from  the 
will,  without  endeavouring  to  apply  the 
ordinary  rules  of  construction  to  its  par- 
ticular words  and  dispositions.  With  un- 
feigned respect  for  the  very  learned  Judges 
who  so  decided  the  case,  I  feel  myself 
obliged  to  follow  an  opposite  process — first, 
because  I  should  not  be  led  to  the  same 
conclusion  with  the  Court  of  Appeal,  if, 
without  regard  to  the  technical  rule  esta- 
blished in  Shelley's  Case  (11),  I  considered 
only  what  the  testatrix,  as  an  unlearned 
person,  was  likely  to  have  meant  by  the 
words  which  she  used ;  and,  secondly,  be- 
cause I  cannot  myself  discover,  from  the 
language  of  this  will,  any  general  inten- 
tion to  keep  her  property  in  her  family, 

(17)  36  Law  J.   Rep.  C.P.  218;   Law  Rep. 

2  C.P.  511. 

(18)  Law  Rep.  6  App.  Cas.  447  (Irish). 

(19)  6;Rep.'l6&;  Tudor  L.C.  in  R.P.  3rd  ed. 

669. 

(20)  3  Ru98.'145. 

(21)  3  H.L.  Cas,  106. 

I 
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in  a  way  which  could  only  be  effectuated 
by  vesting  eatates  tail  in  her  sons  Thomas 
and  William,  apart  from  the  operation  of 
those  purely  technical  rules  of  construc- 
tion of  whioh  the  tesUtrix,  as  an  unlearned 
person,  may  be  presumed  to  have  been 
ignorant,  though  a  Court  of  construction 
may  nevertheless  be  bound  to  act  upon 
them,  80  far  as  they  apply. 

Construed  naturally,  and  apart  from 
technical  rules,  I  should  certainly  say  that 
when  the  testatrix  gave  her  real  estate 
to  her  son  Thomas  (and  afterwards,  in  a 
certain  event,  to  her  son  William)  "during 
the  term  of  his  natural  life,"  she  meant 
him  to  take  it  for  life,  and  no  longer ;  and 
that  when  she  gave  it,  "  after  his  decease, 
to  his  legitimate  child  or  children,  if  any '' 
(without  restricting  them  to  life  estat^), 
she  meant  those  children  (if  there  were 
any)  to  take  all  that  she  had  to  give,  or, 
in  other  words,  to  take  the  fee.  This  will, 
having  been  made  in  1820,  is  not  subject 
to  the  Act  of  1837.  But  with  reference 
to  the  change  made  by  section  28  of  the 
Act  of  1837,  Mr.  Jarman  rightly  observes 
that  "perhaps  there  was  no  one  of  the 
old  rules  of  testamentary  construction 
which  so  directly  clashed  with  popular 
views  as  that  which  required  words  of 
limitation,  or  some  equivalent  expression, 
to  paas  the  inheritance;  and  hence  the 
attention  of  the  framer  of  the  recent  Act 
of  1  Yict.  c.  26  was  naturally  directed  to 
the  abolition  of  this  technical  doctrine." 
Unless  that  technical  doctrine  applies  here, 
BO  as  neoessarily  or  properly  to  govern  the 
construction  of  this  will,  I  cannot  presume 
the  intention  of  this  testatrix  to  have 
been  in  accordance  with  it  because  she 
was  unlearned;  nor  can  I  find  in  the 
sequel  of  the  will  any  sufficient  evidence 
of  any  general  intention,  to  which  the  par- 
ticular intention  expressed  in  the  disposi- 
tions in  favour  of  Thomas  and  his  children 
(whatever  may  be  their  proper  consti*uc- 
tion)  ought  to  give  way. 

If  those  dispositions  had  stood  alone, 
without  the  contingent  gifts  over  which 
follow  them,  it  is,  in  my  opinion,  clear 
that  they  would  have  given  the  eldest  son 
of  the  testatrix,  Thomas,  an  estate  for  life 
only,  with  remainder  in  fee- simple  to  his 
children,  if  more  than  one,  as  joint  tenants 
(or,  if  only  one  child,  to  that  child),  im- 


mediately on  their,  his,  or  her  coming 
into  existence — Eandall  v.  Tuchin  (22) 
and  Ibbetson  v.  Beckwith  (23).  The  words 
"  all  my  real  and  freehold  estate  "  in  such 
a  context  would,  beyond  question,  have 
supplied  the  want  of  an  express  limitation 
to  the  children's  heirs.  "  Estate  "  here  is 
a  word  free  from  ambiguity.  It  cannot 
(as  in  some  cases)  describe  a  particular 
subject  as  distinguished  from  the  entirety 
of  the  right  and  interest  of  the  testatrix 
in  that  subject.  She  had  the  fee-simple, 
and  that  is  what  she  gives.  And  it  is 
not  immaterial  to  observe  that  the  con- 
struction which  makes  a  gift  of  "  all  my 
estate"  to  A  B  equivalent  to  a  gift  to 
A  B  and  his  heirs  is  not  technical,  but  is 
one  of  good  sense,  displacing  technicality. 
It  is  one  which  ought  not  itself  to  be  dis- 
placed without  some  context  repugnant  to 
it.  In  the  words  of  Chief  Justice  Gibbe, 
"  It  shall  carry  a  fee  unless  restrained  by 
other  parts  of  the  will.  It  may  be  that 
the  signification  of  the  word  *  estate '  may 
be  restrained;  but  it  lies  on  the  party 
who  seeks  to  narrow  its  construction  to 
shew  by  what  expressions  in  the  will  it  is 
restrained." 

It  is,  however,  necessary  to  construe 
these  dispositions,  not  as  if  they  stood 
alone,  but  with  due  regard  to  all  the  rest 
of  the  will.  The  testatrix  proceeds  to  say : 
"  But  if  he  "  (that  is,  Thomas)  "  dies  with- 
out issue,  my  will  is  it  may  go  unto  my 
other  son,  William  Thomas,  during  the 
term  of  his  natural  life,  and  afterwards  to 
his  legitimate  child  or  children,  if  any; 
but  if  he  should  likewise  die  without 
issue,  my  will  is  it  may  go  to  my  daughter, 
Mary  Bevan,  and  to  her  heirs  and  assigns 
for  ever."  Upon  these  "^ords  there  arise 
three  questions — firs|),  what  is  meant  by 
."his. legitimate  child  or  children,  if  any  "  % 
secondly,  what  is  meant  by  "  dying  without 
issue  "  %  and,  thirdly,  whether  the  express 
limitation  to  the  "heirs  and  assigns"  of 
the  daughter,  in  the  event  in  which  she  is 
to  take,  ought  to  have  any,  and  what, 
influence  upon  the  construction  of  the 
antecedent  words  ? 

1.  The*  primary  sense  of  the  word 
"children"  is  issue  of  the  first  genera< 
tion,  and  that  primary  sense  ought  to  be 

(22)  6  Tannt.  410. 

(23)  Ca.  t.  Talb.  157. 
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adhered  to  when  there  is  nothing,  or  not 
enough,  to  displace  it.  There  are,  no 
doubt,  cases  in  which  it  is  equivalent  to 
issue  in  the  widest  sense,  as  in  WHd'a 
Com  (19),  when  a  parent  and  his  unborn 
children  would  otherwise  take  concurrently ; 
or  under  such  a  foim  of  gift  as  that  in 
Lord  Tyrom  v.  Lord  Water/ard  (24),  "  to 
my  brother  J.  B.  and  to  his  children  in 
succession,''  where  no  definite  estate  was 
limited  either  to  the  parent  or  to  any 
child,  and  where  ''  succession  "  (the  only 
thing  expressed)  might  be  best  accom- 
plished through  an  estate  tail  in  the 
father,  under  which  every  child  in  turn 
might  take  the  inheritance.  But  there  is 
no  resemblance  between  such  cases  and 
one  in  which  an  estate  is  expressly  given 
to  the  father  ''during  the  term  of  his 
natural  life,"  and,  ''a^;er  his  decease,  to 
his  legitimate  child  or  children,  if  there 
be  any " ;  nor  can  I  derive  any  assistance 
for  the  determination  of  the  present  ques- 
tion from  such  a  case  as  Robinaon  v. 
Robinson  (8),  in  which  the  singular  word 
''  son,"  in  the  particular  context  in  which 
it  stood,  was  hdd  to  be  nonien  collectivum. 
Unless,  in  this  case,  the  subsequent  con- 
text is  enough  to  prevent  the  application 
of  ordinary  principles  of  construction,  the 
children  must  take  as  purchasers,  in  re- 
mainder after  their  father's  life  estate, 
whether  they  take  for  life  only  or  in  fee. 
I  am  myself  unable  to  find  anything  in 
the  subsequent  context  which  ought  to 
prevent  them  from  so  taking.  On  either 
supposition,  the  words  which  introduce  the 
gift  over—"  but  if  he  "  (that  is,  the  father) 
"dies  without  issue" — will  receive  full 
effect,  without  altering  or  enlarging  the 
proper  sense  of  the  word  "  children."  If 
they  take  for  life  only,  an  estate  tail  will 
be  implied  in  the  Either,  not  immediate 
(so  as  to  exclude  them),  but  in  remainder 
after  their  life  estates,  or  in  the  contingency 
of  there  being  no  child.  If  they  take  the 
fee,  then  (I  think)  the  referential  construc- 
tion of  the  word  "  issue  "  ought  to  prevail, 
and  the  gift  over  will  take  effect  if  there 
is  no  child.  There  is  not  in  either  view 
any  occasion  for  imposing  a  sense  on  the 
words  "  child  or  children "  which  would 
make  them  words  of  limitation,  and  so 

(24)  1  De  Gex,  F.  k  J.  613 ;  29  Law  J.  Bep. 
Qfaaiic486. 
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defeat  the  manifest  intention  to  give  some- 
thing directly  to  the  children  after  their 
father's  life  estate.  The  rule  in  Shdley^e 
Case  (11)  ought  not,  in  my  opinion,  to  be 
extended  so  as  to  defeat  unnecessarily  the 
expressed  intention  by  straining  the  in- 
terpretation of  such  words  as  "child  or 
children  "  when  they  are  capable  of  being 
understood  in  their  usual  and  primaiy 
sense. 

If  the  children  take  as  purehasers,  I  am 
unable  to  see  why  they  should  not  take 
the  fee,  under  any  words  sufficient  in  them- 
selves to  give  it,  merely  because  there  is 
a  gift  over,  if  the  father  "dies  without 
issue."  There  is  no  limitation  here  of  fee 
upon  fee;  it  is  an  alternative  limitation, 
to  take  effect  if  the  prior  limitation  to  the 
children  fails.  That  this  would  be  so,  if 
the  limitation  were  to  the  children  "  and 
their  heirs,"  is  not  disputed ;  and  to  me  it 
seems  that  the  effect  would  have  been  the 
same  if  the  words  had  been,  "  And  after 
his  decease  I  give  my  said  estate  to  his 
legitimate  child  or  children,  if  any."  No 
doubt  the  word  "estate"  does  not  occur 
in  that  exact  place ;  but  it  does  occur  in 
a  way  which — as  in  Ibbetson  v.  Beekwith 
(23)  and  Randall  v.  TuMn  (22)— is  really 
equivalent  to  it,  unless  there  be  something 
in  the  context  repugnant  to  that  oonstrue- 
tion. 

I  am  not  moved  by  the  consideration 
that  the  testatrix  may  not  have  been  likely 
to  intend  the  fee  to  vest  absolutely  in 
children  who  might  afterwards  die  with- 
out issue  in  the  lifetime  of  their  father. 
This  supposed  improbability  would  have 
had  no  weight  as  against  the  legal  effect 
of  a  gift  to  the  children  and  their  heirs  -, 
and  it  ought  not,  I  think,  to  alter  the 
construction  of  other  words,  which  other- 
wise would  be  equivalent  to  such  a  gifb. 
For  this  purpose  it  cannot,  in  my  opinion, 
make  any  difference  whether  there  is  a  gift 
to  "  issue,"  with  words  of  distribution  (but 
without  mention  of  heirs),  therefore  con- 
strued "children"— as  in  Montgomery  y, 
Montgomery  (12)— or  a  gift  to  children 
expressly,  as  here.  In  either  case,  if  there 
was  any  child  to  take,  the  gifts  over  would 
fail  to  take  effect,  although  such  child 
might  die  in  minority  without  issue.  It  Is 
not  safe  to  assume  that  testators,  especially 
tho^e  who  are  unlearned,  speculate  upon 
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or  provide  agaioBt  possible  consequences 
of  their  dispositions  in  all  the  contingencies 
which  may  happen  to  the  objects  of  their 
bounty. 

2.  Thinking  as  I  do  that  the  context 
of  this  will,  so  far,  is  not  repugnant  to  the 
vesting  of  a  fee  in  the  children  (if  any), 
and  that  the  word  ''estate/'  as  it  hera 
occurs,  is  sufficient  for  that  purpose,  the 
interpretation  of  the  woi*ds  "  dying  without 
issue  "  presents  to  my  mind  no  difficulty. 

A  devise  over  in  the  event  of  the  deiith 
**  without  issue "  of  a  tenant  for  life,  all 
whose  children  take  in  remainder  after  him 
in  fee,  does  not  generally  (according  to  autho- 
rities well  founded  in  principle,  and  which 
have  been  regarded  for  more  than  a  cen- 
tury as  law)  either  enlarge  the  prima  fade 
sense  of  the  word  '*  children  "  so  as  to  make 
it  include  issue  beyond  the  first  generation, 
or  give  an  estate  tail  by  implication  to  the 
tenant  for  life  under  the  rule  in  SJieUey's 
Case  (11).     "  It  is  well  settled,"  says  Mr. 
Jarman   (25),  "that  words  importing  a 
failure  of  issue  (without  the  word  '  such '), 
following  a  devise  to  children  in  fee-simple 
or  fee-ta^y  refer  to  the  objects  of  that  prior 
devise,  and  not  to  issue  at  lai*ge,"  quoting 
Ginger  v.    White   (2)   (decided  in  1742), 
Goodright    v.    Dunham  (1)    (1779),   and 
Malcolm  v.  Taylw  (3)  (1831),  to  which 
may  be  added  the  observations  of  Lord 
Kingsdown  in  Tovom  y.  Wentworth  (5). 
This  construction  is  in  accordance  with 
good  sense,  esped&lly  when  the  gift  over 
is  (as  here)  introduced  by  the  word  ''  but," 
and  it  is  in  no  way  opposed  to  the  very 
different  class  of  authorities  (referred  to 
and  distinguished  by  Mr.  Jarman  at  pages 
444-445  of  the  same  volume),  in  which, 
''similar  words,  preceded  by  a  devise  to 
one  or  more  son  or  sons  only,  have  been 
decided  not  to  be  simply  referential,  but 
to  import  a  general  failure  of  issue,  and 
therefore,  in  the  case  of  real  estate,  to 
confer  an  estate  tail  on  the  parent";  to 
which  class  the  case  of  Key  v.  Key  (4), 
relied  upon  by  the  respondent's  counsel, 
belongs. 

It  cannot,  I  think,  make  any  difference, 
for  this  purpose,  whether  the  children  take 
estates  of  inheritance  by  virtue  of  such 
words  as  "estate"  or  '*  property,"  or  by 

(26)  3rd  cd.  vol.  ii.  p.  434. 


an  express  limitation  to  heirs.     In  Mont- 
gomery v.  MorUg ornery  {\2)\Aie  gift  was,  of 
"  all  that  and  those  my  part  of  the  towns 
and  lands  of  A,  being  lately  part  of  the 
estate  of  J.  K.,  purchased  by  me  under 
a  decree  of  the  Court  of  Chancery,"  to 
the  testator's  son  William  Montgomery, 
"during  his  natural  life  and  no  longer, 
unless  it  shall  so  happen  that  my  said  son 
shall  survive  his  present  wife,  and  marry 
a  second  or  other  wife,  by  whom  he  shall 
have  lawful  issue  living  at  the  time  of  his 
death ;  and  then  and  in  that  case  "  (so  the 
will  made  in  1791   continued)  "I  leave, 
devise,  and  bequeath  my  said  part  of  said 
towns  and  lands  of  A,  upon  the  death  of 
my  said  son,  leaving  issue  male  of  such 
second  or  other  marriage,  to  such  issue 
male,  share  and  share  alike ;  and  for  want 
of  issue  male,  to  the  issue  female  of  such 
second  or  other  marriage,  share  and  share 
alike ;  and  in  case  it  shall  so  happen  that 
my  said  son  shall  die  without  leaving  any 
such  issue  of  a  second  or  other  marriage, 
then  and  in  that  case  I  leave,  devise,  and 
bequeath  said  towns  and  lands  of  A  to 
my  two  grandsons  James  and  John  Arm- 
strong and  their  heirs,  and  the  survivor 
of  them,  share  and  share  alike,  to  hold  to 
their  own  use  and  benefit  for  ever;  and 
in  case  the  said  James  and  John  Arm- 
strong shall  happen  to  die  without  leaving 
lawful  issue,   then  I  leave,  devise,  and 
bequeath  the  said  last  mentioned  towns 
and  lands  to  my  grandson  M.  M.  Arm- 
strong and  his  heirs ;  and  in  case  of  his 
death  without  lawful  issue,  I  leave,  <&c., 
the  said  last-mentioned  towns,  lands,  and 
premises  to  my  said  two  grandsons  B.  and 
W.  Armstrong,  and  their  heirs,  share  and 
share  alike,  for  ever."     In  the  gifts  to  the 
issue  of  William  Montgomery  there  was 
no  limitation  to  heirs ;  but  Lord  St.  Leo- 
nards held  the  words  descriptive  of  the 
subject  of  gift  {see  page  61)  to  be  sufficient 
to  designate  all  the  estate  which  the  tes- 
tator had  purchased  at  the  auction  referred 
to,  and,  therefore,  to  pass  the  fee  to  the 
children    of   William    Montgomery;    al- 
though in  the  contingent  gifts  over,  which 
followed,  there  were  express  words  of  limi- 
tation to  heirs.     His  Lordship  thought  it 
clear  "  that  the  testator  intended  bis  son 
to  take  for  life  only,  and  the  sons  or 
daughters  of  the  son,  by  any  subsequent 
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marriage,  to  take  the  fee  as  purchasers,  as 
tenants  in  common;  and  the  grandsons, 
the.  remaindermen,  only  to  take  upon  the 
contingency  of  the  first  devise  not  taking 
effect."  Upon  the  question  whether  the 
children  of  Thomas,  the  eldest  son  of  the 
present  testatrix,  would  take  estates  in  fee, 
this  case  appears  to  me  to  he  a  direct  au- 
thority (indeed  I  should  say  an  authority 
a  fortiori)  for  the  present  appellants ;  and 
although  the  word  ''  such  "  occurred  there 
in  the  gift  over  (in  a  manner  in  which  it 
does  not  occur  in  the  present  case)  I  can- 
not doubt  that,  if  it  had  been  absent,  the 
conclusion  of  Lord  St.  Leonards  would 
have  been  the  same.  Lord  Wensleydale 
in  Roddy  v.  FitzGerald  (9)  quoted  in  terms 
of  approval  the  proposition  of  Mr.  Jar- 
man  (26),  deduced  from  this  and  other 
cases,  that  *^  where  words  of  distribution, 
together  with  words  which  would  carry  an 
estate  in  fee,  are  attached  to  the  gift  to  the 
issue,  the  ancestor  takes  an  estate  for  life 
only ;  and  the  result  is  the  same,  whether 
the  fee  is  given  by  the  technical  words 
"  heirs  and  assigns,"  or  by  such  words  as 
"  estate,"  "  part,"  "  share,"  &c.,  occuriing 
in  the  description  of  the  subject  of  gift,  or 
words  imposing  a  pecuniary  charge  upon 
the  issue,  .  .  .  and  whether  there  is  a 
gift  over  on  general  failure  of  the  issue  of 
the  ancestor  or  not."  The  presence  or 
absence  of  words  of  distribution  is  ma- 
terial when  the  question  is  whether  "  issue  " 
(or  the  like)  is  itself  a  word  of  limitation,  or 
is  descriptive  of  persons  who  are  to  take  as 
purchasers ;  but  I  do  not  think  it  material 
when  the  gift  is  to  '^  children,"  and  when 
there  is  no  other  reason  for  holding  "  chil- 
dren "  to  be  a  word  of  limitation.  I  cannot 
think  that  the  mere  absence  of  words  of 
distribution  is  a  sufficient  ground  for  exclud- 
ing the  referential  construction  of  the  word 
'^issua"  The  gift  embraces  all  possible 
children,  and  there  is  no  more  reason  why 
they  should  not  take  the  fee  in  joint 
tenancy,  by  virtue  of  the  word  "  estate," 
than  why  they  should  not  have  taken  it 
as  tenants  in  common,  if  the  gift  had  con- 
tained words  of  distribution.  There  is  no 
more  ground  for  rejecting  the  referential 
construction  of  the  word  ''  issue  **  because 
of  the  possibility  that  a  child  might  die 


61 


leaving  issue  without  having  severed  the 
joint  tenancy,  than  t  ere  was  in  Towns  v. 
Went  worth  (5)  by  reason  of  the  possi- 
bility that  a  child  might  die,  leaving  issue 
in  the  testator's  lifetime  (as  to  which  see 
Lord  Kingsdown's  observations).  Why 
should  this  testatrix  be  supposed  to  have 
been  thinking  of  the  legal  incidents  and 
consequences  of  a  joint  tenancy,  but  not  of 
the  legal  incidents  and  consequences  of  an 
estate  tail ) 

i  3.  I  am  unable  to  find  in  the  rest  of  the 
present  will  (unless  it  be  in  the  provisions 
as  to  the  repayment  of  legacies  paid  by  the 
devisees  of  the  real  estate)  anything  which, 
either  on  principle  or  authority,  ought  to 
alter  or  affect  the  construction  of  the 
gifts  to  the  children.  The  limitations  to 
William  for  life,  and  afterwards  to  his 
legitimate  child  or  children,  if  any,  cor- 
respond exactly  with  those  in  favour  of 
Thomas  and  his  children,  and  they  would 
take  effect  (according  to  the  referential 
construction  of  "issue")  if  Thomas  had 
no  child  to  take,  and  in  that  event  only. 
The  gift  over  to  the  daughter  is  intro- 
duced by  like  words ;  and  if  the  referen- 
tial construction  is  right  in  the  places 
where  they  previously  occur,  it  is  right 
there  also.  Moiitgomery  v.  Montgomery 
(12)  appears  to  me  (as  I  have  already  said) 
to  be  a  direct  authority  against  the  sug- 
gestion, that  bdcause  the  ultimate  con- 
tingent gift  is  to  the  daughter,  *'  and  to  her 
heirs  and  assigns  for  ever,"  therefore  the 
word  "  estats,"  in  the  description  of  the 
subject-matter  of  the  gift,  ought  not  to 
be  held  to  pass  the  fee  under  the  prior 
alternative  gifts  to  the  children  of  Thomas 
and  William.  Ibbetson  v.  Beokwith  (23)  is 
also  an  authority  to  the  same  effect.  The 
proposition  of  Mr.  Jarmem  (27)  that 
"  where  the  word  *  estate '  occure  elsewhere 
in  the  same  will,  in  company  with  express 
words  of  limitation  in  fee,  its  operation  to 
confer  the  inheritance  is  not  thereby  I'e- 
strained,"  is  supported  by  authority ;  and 
I  cannot  conceive  why  it  should  be  so  re- 
strained when  that  word  occurs  once  only 
at  the  commencement  of  a  series  of  gifts,  of 
which  the  latter  are  contingent  upon  events 
which  may  or  may  not  happen,  and  are 
substituted,  in  those  events  only,  for  the 


(26)  3td  ed.  vol.  ii.  p.  417. 


(27)  Ibid.  p.  257, 
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earlier ;  the  last  only  of  those  contingent 
gifts  being  made  with  express  words 
of  limitation  in  fee.  The  case  of  Doe  v. 
Uarvey  (10)  was  very  different,  and  ap- 
peal's to  me  to  have  no  bearing  upon  the 
present  question. 

I  was  struck,  upon  the  second  argument 
of  this  case,  by  the  fact  (not  much  insisted 
upon  by  the  learned  counsel  on  either  side) 
that  in  the  directions  which  she  has  given 
for  the  repayment,  in  certain  events,  of 
legacies  made  payable  by  the  devisees  of 
the  real  estate^  the  testatrix  has  provided 
for  the  death  of  her  son  Thomas  within 
fourteen  years  after  coming  into  posses- 
sion, "and  leaving  no  issue"  (in  which 
case  "the  person  succeeding  him  in  the 
possession  of  the  said  estate  "  was  to  make 
the  repayment),  and  for  the  death  of  "  his 
successor,"  "  without  legitimate  issue,"  be- 
fore the  expiration  of  the  remainder  of  the 
fourteen  years  (in  which  case  his  repre- 
sentatives were  to  "have  the  like  claim 
upon  his  successor  as  in  the  former  case  "). 
These  directions  certainly  shew  that  the 
testatrix  did  not  intend  the  amount  of  the 
legacies  to  be  repaid  to  a  father  whose  issue 
might  take  the  estate  after  him,  and  they 
appear  to  me  to  be  more  favourable  than  any  - 
thing  else  in  the  will  to  that  construction 
which  would  give  the  father  an  estate  tail. 
But,  after  considering  them,  I  am  not  satis- 
fied that  they  are  not  consistent  with  the 
opposite  case  of  the  children  taking  the 
fee  by  purchase  in  remainder  after  their 
father's  life  estate.  I  think  the  persons  here 
contemplated  as  entitled  to  receive  repay- 
ment are  only  Thomas  and  William,  both 
expressly  made  tenants  for  life  by  the  will ; 
and  the  reason  for  making  such  repayment 
of  a  capital  charge  to  a  tenant  for  life,  who 
dies  within  a  short  time  of  coming  into 
possession,  is  obvious,  and  would  be  less 
applicable  to  a  tenant  in  tail.  If  there 
were  issue  to  take  after  Thomas,  or  after 
William,  whether  by  purchase  or  by  inherit- 
ance, William  (in  the  one  case)  and  Mary 
(in  the  other)  would  not  "  succeed  to  the 
possession  of  the  estate,"  and  therefore 
could  not  be  charged  with  the  obligation 
of  making  repayment  to  the  representatives 
of  the  preceding  owner.  These  directions, 
therefore,  ai*e  in  their  substance  consistent 
and  appropriate,  if  the  children  take  the 
fee,  and  I  do  not  think  that  the  use  in 


them  either  of  the  word  "  issue  "  or  of  the 
word  "  leaving  "  is  sufficient  to  determine 
the  construction  of  the  antecedent  words 
of  gift. 

I  am  of  opinion  that  the  decisions  of  the 
Courts  below  are  erroneous,  and  ought  to 
be  reversed ;  but,  as  I  believe  that  a  ma- 
jority of  your  Lordships  think  differently, 
the  judgment  of  the  House  will  be  accord- 
ing to  their  view. 

Earl  Cairns. — It  is  not  by  any  means 
surprising  that  the  minds  of  those  who 
have  to  consider  this  very  difficult  and 
obscure  will  should  differ  as  to  the  proper 
construction  of  it.  I  observe  that  it  was 
said  in  the  Court  below  that  the  testatrix 
appears  to  have  been  an  illiterate  person  in 
humble  life.  I  do  not  think  that  that  is  what 
has  created  the  difficulty.  If  the  testatrix 
had  used  her  own  words,  very  possibly  they 
inight  have  been  obscure,  and  such  as  an 
ilUitei^ate  person  would  have  used ;  but  at 
the  same  time  your  Lordships  would  have 
had  the  satisfaction  of  knowing  that  in 
putting  a  construction  upon  them  you 
were  putting  a  construction  upon  the  words 
actually  used  by  the  testatrixherself.  Now 
what  your  Lordships  have  to  deal  with  here 
are  words  which  are  clearly  not  the  words 
of  the  testatrix  herself  —  they  are  the 
words  of  some  person  who  appears  to  have 
considered  himself  a  lawyer ;  and  no  doubt 
he  was  acquainted  with  the  legal  terms 
used  in  making  a  will,  but  at  the  same 
time  he  was  not  sufficiently  master  of  the 
law  to  be  fully  aware  of  the  effect  of  the 
words  that  he  was  using.  That  appears  to 
me  to  be  what  has  created  the  difficulty. 
You  have  not  got  the  words  of  the  testa- 
trix herself,  and  you  have  got  words  which 
there  is  great  reason  to  suppose  she  did  not 
understand,  and  which  I  cannot  think  that 
the  person  who  used  tliem  understood  him- 
self in  their  full  effect  as  legal  terms  of 
art. 

Now  there  are  some  propositions  which 
are  perfectly  clear  which  arise  upon  this 
will,  and  as  to  which  I  think  there  can  be 
no  doubt  about  the  answer.  It  appears 
to  me  to  be  perfectly  clear  that  the  word 
"  estate,"  before  the  new  Wills  Act,  was  a 
word  sufficient  to  carry  the  fee  if  there  was 
nothing  at  variance  with  that  construcion 
upon  the  whole  of  the  wilL     It  would  not 


mOHASLMAS  1884  to  MIOHAELBiAS  1885. 


Vol.  54.] 

Bowen  v.  Lewis,  H,Z, 

be  a  word  of  the  vigour  and  force  of  a  gift 
to  a  man  and  his  heirs,  but  it  would  have 
the  effect  of  carrying  the  fee  equally  miless 
there  was  something  in  the  context  which 
led  one  to  a  different  conclusion.  I  take 
it  to  be  also  quite  clear  that  that  is  so, 
even  although  in  the  same  will,  in  another 
part  of  it,  you  find  words  of  gift  with 
words  of  inheritance  superadded  to  the 
word  '*  estate.**  I  take  it  to  be  also  quite 
clear  that  the  word  "child"  or  "children" 
Lb  prima  facie  a  designation  of  a  person  or 
persons ;  but  at  the  same  time  it  may  be 
used  as  a  nomen  eoUectivum — popularly  it 
is  so  used.  There  are  many  cases  in  which 
we  speak  of  the  children  of  a  family  or  the 
children  of  a  person,  meaning  to  denote, 
not  issue  of  the  first  generation,  but  issue 
generally.  I  take  it  to  be  also  clear,  as 
clear  as  anything  can  be  in  law,  that  the 
words  "  dying  without  issue,"  before  the 
new  Wills  Act,  are  words  pointing  to  a 
general  failure  of  issue,  and  not  a  failure 
of  issue  at  a  particular  time.  I  take  it 
also  to  be  clear  upon  the  authorities  that 
if  you  have  a  gifl  to  children,  with  words 
of  division  or  of  inheritance,  the  children 
would  take  as  purchasers ;  and  then  if  you 
have  a  gift  over  in  the  event  of  death 
without  issue,  those  words  pointing  to 
death  without  issue  are  to  be  construed  re- 
ferentially,  and  to  have  their  explanation 
from  the  gift  to  the  particular  individuals 
that  you  have  had  before. 

Now,  upon  those  questions,  as  matters  of 
law,  I  think  there  is  no  dispute,  and  T  do 
not  think  there  was  really  any  dispute 
upon  them  in  the  argument  of  this  case. 
The  question  is  as  to  their  application  to 
the  present  case ;  and  the  crucud  question 
which  your  Lordships  have  to  solve  is  this : 
Did  the  testatrix  mean  to  give  her  estate  to 
the  children  or  child  of  Thomas  in  fee  as 
purchasers )  For  the  purpose  of  determin- 
ing this  question,  I  hold  it  to  be  absolutely 
necessary  t^at  your  Lordships  should  look 
at  the  whole  of  the  will,  and  not  at  any 
particular  sentence  or  clause  of  a  sentence 
in  the  will.  I  speak  with  the  most  perfect 
respect  and  deference  to  those  who  take  a 
different  view  from  that  which  I  have  been 
able  to  take ;  but  it  does  appear  to  me  that 
the  process  by  which  the  opposite  conclusion 
is  arrived  at  is  something  very  like  the 
process  of  a  circular  argument.     I  might 


63 


state  it  thus :  The  word  '' estate"  carries 
the  fee-simple,  and  therefore  where  you 
have  the  gift  of  an  "  estate  "  to  "  children  " 
in  this  will,  it  must  mean  a  gift  to  the 
children  in  fee-simple :  because  it  is  a  gift  to 
the  children  in  fee-simple,  ergo^  the  word 
"  children  "  cannot  be  a  nomen  eoUectivum : 
because  the  gift  to  the  children  is  not  a 
gift  to  them  as  a  nomen  eoUectivum,  ergo, 
the  gift  over  upon  dying  without  issue 
must  mean,  not  generally  dying  without 
issue,  but  dying  without  the  children  who 
are  mentioned  before.  Now  I  might 
illustrate  that  by  a  circular  argument  in 
the  opposite  direction.  If  I  b^n  at  the 
other  end  you  will  have  quite  as  good  a 
circular  argument  backwards.  Here  is  a 
gift  over  on  death  without  issue — that 
means  on  the  failure  of  issue  generally; 
therefore,  when  you  go  back  and  find  that 
preceded  by  a  gift  to  "children,"  in  order 
to  make  the  two  consistent  the  word 
"  children "  there  must  be  a  nomen  col- 
lectivum,  and  must  mean  issue ;  and  be- 
cause you  have  a  gift  to  children  as  a 
nomen  eoUectivum,  that  is,  to  issue,  ergo, 
they  cannot  take  as  purchasers  in  fee- 
simple,  they  take  an  estate  tail.  It  seems 
to  me  that  the  circular  argument  is  just 
as  good  in  the  one  direction  as  in  the 
other  if  you  proceed  upon  the  principle  of 
putting  a  construction  upon  one  clause 
without  looking  at  the  will  as  a  whole. 

Now  before  looking  at  the  whole  will 
with  reference  to  the  use  of  the  word 
"children"  here  as  to  whether  it  is  a 
word  of  limitation  or  purchase,  there  is 
one  observation  which  I  should  like  to 
make.  It  is  quite  clear  that  yon  have  no 
words  of  division  or  words  of  inheritance 
in  the  technical  sense  of  the  term.  Yon 
have  the  word  "  children  "  standing  alone. 
Then  you  have  a  gift  over  upon  death 
without  issue,  which  I  say  means,  prima 
facie,  dying  without  issue  generally  ;  and 
then  you  have  the  word  "  estate,"  which 
I  agree  may  carry  the  fee,  but  does  not  of 
necessity  carry  the  fee-simple. 

Now  let  us  look  for  a  moment  at  the 
whole  of  this  very  short  will.  I  observe 
that  it  has  been  said  that  the  rule  in 
SheUe^a  Case  (11),  as  it  is  called,  is  a 
technical  rule,  and  that  in  considering 
whether  you  must  apply  the  rule  in 
Shdle^s  Caae  (11)  you  ought  to  proceed 
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as  if   yon  were  dealing  with  a  technical 
rule,  and  not  to  give  way  to  technicality 
nnless  it  be  absolutely  necessary.     I  am 
bound  to  say  that,  in  my  opinion,  the  rule 
in  S1ielley*8  Case  (11)  is  not  only  not  a 
technical  rule,  but  it  is  the  very  opposite 
of  a  technical  rule.     It  is  a  rule  which 
has  been  established  through  a  long  course 
of  decisions  extending  over  a  great  many 
generations,  and  upon  the  ground,  as  I 
understand  it,  that  it  is  desirable  to  avoid 
the  effect  of  technicality.     The  foundation 
of  the  rule  in  SheUe't/a  Case  (11),  as  I 
understand  it,  is  this  :  You  have  an  in- 
dication of  a  general  intention,  which  you 
gather  from  the  whole   of  the  will,  that 
the  estate  shall  travel  through  the  issue 
generally  of  a  certain  person.     You  have 
that  accompanied,  no  doubt,  with  a  par 
ticular  intention  that  the  first  taker  shall 
take  an  estate  for  life ;  but  in  order  to 
give  effect,  not  to  a  technicality,  not  to  a 
technical  construction  which  would  limit 
the  first  taker  to  a  life  estate,  but  to  give 
effect  to  the  general  intention  of  the  testator, 
and  to  make  the  estate  travel  through  the 
issue  generally,  as  the  testator  intended  it  to 
do,  you  apply  the  rule  inShellei/s  Case  (11). 
Otherwise,  if  you  do  not  do  that,  the  con- 
sequence is  that  the  only  other  resource 
which  yon  have  is  to  give  to  the  head  of 
the  issue  an  estate  by  purchase,  in  which 
case  it  will    not  go  through    the  issue 
generally,  but  only  through  the  descen- 
dants of  that  particular  head  of  the  issue. 
Therefore    I    repeat    that    the    rule    in 
Shelley* 8  Case  (11)  appears  to  me  not  to 
be  a  technical   rule,  but  to  be  a  rule  of 
substance  in  order  to  give  effect  to  the 
intention. 

Now,  the  testatrix  in  this  case  was, 
as  it  is  termed,  an  illiterate  woman.  No 
doubt  she  was  in  a  humble  position  of  life, 
and  she  had  this  little  farm,  which  both 
sides  state  to  be  of  the  value  of  lit.  a 
year.  I  gather  from  the  pecuniary  pro- 
visions which  she  makes  in  her  will,  that 
her  ideas  altogether  were  of  a  most 
moderate  kind.  She  had  two  sons,  and 
she  had  at  least  ^ve  daughters,  because 
five  are  mentioned  in  the  will.  With 
regard  to  the  second  son,  she  makes  a 
pecuniary  provision  for  him  to  the  amount 
of  20^. ;  and  she  makes  a  pecuniary  pro- 
vision for  the  five  daughtersi  so  long  as 


they  remain  unmarried,  up  to  five  years 
after  her  death — ^a  provision  which  she  puts 
at  3^.  each  annually.  That  would  be  a 
maximum  of  15^.  for  each  daughter,  or 
751,  for  the  whole  five  daughters,  and  20^. 
for  the  younger  son,  making  95Z.  alto- 
gether. Assuming  this  estate  to  be  worth 
lU.  a  year,  I  take  it  that  that  was  pretty 
nearly  half  the  value  of  the  whole  estate. 
She  provides,  subject  to  certain  details  in 
the  event  of  his  dying  inside  fourteen 
years,  in  the  first  instance  that  the  eldest 
son,  Thomas,  is  to  pay  down  aU  these 
sums,  at  least  all  that  become  payable, 
within  a  twelvemonth  after  her  death; 
that  is  to  say,  the  20^.  would  become  pay- 
able then,  and  the  others  would  be  payable 
de  anno  in  arvnum. 

That  being  the  state  of  her  family,  the 
testatrix  devises  the  property  to  her 
"eldest  son  Thomas  Thomas,"  "during 
the  term  of  his  natural  life,  and  after  his 
decease  to  his  legitimate  child  or  children 
(if  there  be  any) ;  but  if  he  dies  without 
issue,  my  will  is  it  may  go  unto  my  other 
son  William  Thomas,  during  the  term  of 
his  natural  life,  and  afterwards  to  his 
legitimate  child  or  children  (if  any);  but  if 
he  should  likewise  die  without  issue,  my 
will  is  it  may  go  to  my  daughter  Mary 
Bevan,  and  to  her  heirs  and  assigns  for 
ever."  Well,  I  own  (speaking  again  with 
great  respect  to  those  who  entertain  a 
different  opinion)  that  the  words  which  I 
have  read  seem  to  me  to  point,  as  clearly 
as  inartificial  and  inaccurate  words  can 
point,  to  this  idea,  this  current  of  thought 
in  the  mind  of  the  testatrix — ^that  her 
second  son  should  have  an  immediate  pro- 
vision of  20/.,  to  be  the  representation  of 
his  benefit  to  be  received  from  the  property 
supposing  that  it  did  not  come  to  him  by 
tl^e  devolution  which  she  had  created,  but 
that  othei*wise  this  little  farm  was  to  go 
through  the  family  of  her  two  sons,  l£e 
parents  taking  first,  and  their  children,  in 
the  sense  of  the  collective  term  "  issue," 
their  family,  taking  after  them.  On  the 
failure  of  the  one  family  it  was  to  go  to 
the  family  of  the  second  son,  and  on  the 
failure  of  the  family  of  the  second  son,  it 
was  to  go  to  the  first  daughter,  and  then  to 
stop.  The  prooess  wii£  regard  to  the 
daughter  was  to  be  perfectly  different  from 
the  process  with  regBurd  to  the  sons.     The 
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testatrix  had  the  idea  of  keeping  the  pro- 
perty in  the  family  of  the  sons,  and  when 
it  came  to  the  first  daughter,  stopping  it 
there :  shewing  that  either  she  or  the 
person  who  made  the  will  understood  per- 
fectly well  how  to  use  the  words  which 
would  give  to  the  first  daughter  an  ahsolute 
interest  in  the  property,  and  put  an  end 
to  any  further  devolution  of  it;  but  the 
property,  until  it  came  to  the  first  daughter, 
was  to  devolve  in  a  way  analogous  to  what 
we  call  the  devolution  of  settled  estate. 
That  seems  to  me  to  be  the  eflfect  of  the 
first  part  of  the  will ;  and,  stopping  there, 
I  must  say  that  I  can  conceive  of  nothing 
which  would  appear  to  me  to  be  more  at 
variance  with  what  I  collect  to  have  been 
the  intention  than  that,  if  Thomas  were  to 
have  a  son  who  might  die  in  his  infancy, 
and  to  have  no  further  family,  this  estate 
should  be  found  to  have  vested  in  fee- 
simple  in  that  infant,  and  upon  his  death 
in  in&ncy,  to  have  gone  over,  as  I  suppose 
it  would  under  the  old  law,  to  the  second 
son  of  the  testatrix  (the  very  person,  by 
the  bye,  who  was  to  have  a  charge  upon 
the  estate)  as  if  it  were  going  in  the  course 
of  devolution  through  the  elder  family.  It 
appears  to  me  that  it  would  have  given  a 
perfect  shock  to  the  mind  of  this  testatrix 
if  she  had  been  made  aware  that  that 
would  be  the  effect  of  the  construction  put 
upon  the  will  by  those  who  hold  that  the 
children  of  the  first  ficunily  took  an  absolute 
interest. 

I  have  looked,  also,  through  the  second 
part  of  the  will,  the  part  which  provides 
for  what  I  may  call  the  mode  in  which  the 
charges  are  to  be  borne  in  the  event  of  the 
death  of  Thomas  and  others  within  a  par- 
ticular limit  of  time.  It  is  a  very  clumsy 
cdause,  and  it  is  very  difficult  to  put  a  con- 
sistent construction  upon  every  part  of  it; 
but  the  dause  being  there,  it  does  impress 
my  mind  in  the  strongest  way  that  what 
was  before  the  mind  of  the  testatrix,  or  of 
whoever  was  making  the  wiU,  was  that 
the  estate  was  travelling  down  a  course  of 
devolution  Uke  that  of  an  estate  tail.  That, 
I  think,  is  quite  dear.  The  provisions  are' 
not  such  as  would  have  been  perfectly  ap- 
propriate,  but  they  are  not  consistent  with 
any  other  idea.  I  might  point  your  Lord- 
ships to  the  consequence  which  would 
happen  upon  any  difSareat  construction. 
Tou  61—03. 
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Suppose  that  Thomas  had  died  in  less  than 
fo\ui}een  years  after  coming  into  possession 
of  the  estate  leaving  a  child  surviving  him 
who  had  afterwards  died,  the  estate  would 
then  have  gone  over  to  the  second  son; 
the  second  son  would  have  had  his  20/., 
and  Thomas  would  have  had  to  pay  the 
whole  of  the  20/.,  because,  as  he  left  a  child 
behind  him  (who  might  die  any  day),  he 
would  not  be  entitled  to  any  contribution 
from  the  second  son  on  his  taking  the 
estate.  That  shews  the  inartificial  way  in 
which  the  clause  is  framed,  but  it  appears 
to  me  that  the  whole  object  of  the  dause 
was  to  provide  for  an  apportionment,  as  it 
were,  of  the  charges  accompanying  the 
devolution  of  the  estate  from  father  to 
children,  and  then  from  the  family  of  the 
eldest  son  to  the  second  son  and  his  family. 
The  opinion,  therefore,  which  I  have 
formed  upon  this  case  is,  that  the  decision 
which  was  arrived  at  by  the  Courts  below, 
the  learned  Judge  before  whom  it  first 
came  and  the  Court  of  Appeal,  is  the  cor- 
rect decision,  and  therefore  I  should  hope 
that  your  Lordships  would  confirm  that 
decision,  and  that  is  the  motion  which  I 
shall  venture  to  propose. 

I  should  like  to  say  one  word  upon  the 
subject  of  costs.  I  certainly  have  always 
held  it  to  be  a  wholesome  rule  that  the 
successful  party  in  an  appeal  should  have 
his  costs  and  that  the  unsuccessful  party 
should  pay  them ;  but  of  course  there  are 
occasional  exceptions  to  this  as  there  are 
to  every  other  general  rule,  and,  if  your 
Lordships  should  agree  with  me,  I  should 
be  very  much  disposed  to  suggest  that  your 
Lordships  might  think  this  a  case  for  an 
exception,  for  this  reason — ^the  will  is  an 
extremely  obscure  one — ^your  Lordships,  I 
think,  wiU  be  found  to  differ — ^you  do 
differ — as  to  the  construction  to  be  put 
upon  it.  The  case  has  been  very  fully 
considered  here,  and  very  fully  argued, 
much  more  fully  than  in  the  Coiurts  below, 
and  I  am  bound  to  say  that  it  does  not 
appear  to  me  to  have  had  (judging  from 
the  report  of  what  passed  in  the  Courts 
below)  the  amount  of  consideration  there 
to  which  it  was  entitled.  The  difficulty 
is  a  difficulty  which  was  created  by  the 
testatrix  herself,  and  not  by  the  parties, 
and  I  am  not  altogether  surprised  that  a 
further   consideration    of   the   case  was 
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sought  for  by  the  unsuccessful  party  in 
the  Court  below.  If  this  were  a  case  in 
which  there  was  a  fund  out  of  which  the 
costs  could  be  paid,  a  fund  of  the  testatrix 
available  for  paying  the  costs,  of  settling 
the  doubt  which  she  herself  has  occasioned, 
probably  that  course  might  have  been 
taken ;  but  there  is  no  such  fund.  I  should 
very  much  like,  if  it  met  with  your 
Lordships'  approbation,  to  accompany  the 
motion  which  I  make  with  the  addition 
that  in  this  case  there  ought  not  to  be  any 
costs  of  the  appeal.  I  move,  however,  in 
whatever  is  the  proper  form,  that  the  con- 
clusion which  I  have  stated,  and  which, 
with  great  respect  to  the  noble  and  learned 
Earl  on  the  woolsack,  is  different  from 
that  at  which  he  has  arrived,  be  the  deci- 
sion of  your  Lordships  upon  this  appeal. 

LoBD  Blackburn. — The  only  report 
whicb  we  have  of  the  reasons  given  by 
the  Judges  in  the  Court  of  Appeal  is 
contained  in  the  shorthand  notes,  not  re- 
vised by  the  learned  Judges.  It  is  ap- 
parent on  the  £ace  of  those  notes  that  the 
writer,  not  being  acquainted  with  the  sub- 
ject concerning  which  the  Judges  were 
speaking,  wsb  unable  to  take  a  note  of  the 
sense  of  what  the  Judges  said;  and  no 
shorthand  writer,  however  skilful,  can  be 
expected  to  take  an  accurate  note  of  the 
words  used  when  he  does  not  understand 
their  significance. 

I  thmk  it  is  probable  that  the  Master 
of  the  Kolls  was  more  influenced  by  the 
consideration  that  the  person  who  drew 
the  will,  Mary  Thomas,  was  a  person  un- 
acquainted with  the  significance  of  le^l 
terms,  than  I  should  think  right. 

Though  I  am  not  able  from  the  notes 
to  form  an  opinion  as  to  what  Lord  Justice 
Cotton  said,  I  am  sure  he  could  not  have 
used  the  words  taken  down  as  what  he 
said.  They  are  not  intelligible,  and  no 
one  who  knows  the  clearness  with  which 
that  learned  Judge  expresses  himself  can 
for  a  moment  suppose  that  he  used  unin- 
telligible language ;  he  seems  to  me  to  have 
given  some  weight  to  the  want  of  skill  of  th^ 
person  who  penned  the  will,  and  I  think 
that  circumstance  is  not  altogether  to  be 
rejected. 

Lord  Justice  Bowen  does  not  seem  to 
have  entered  much  on  the  reasons. 


After  the  first  argument  of  the  caae,  I 
came  to  the  conclusion  that  the  decimoii 
of  the  Court  of  Appeal  was  right,  though 
whether  for  the  same  reasons  delivered  by 
Lord  Justice  Cotton  or  not  I  cannot  tell, 
as  I  do  npt  know  what  were  the  reasons 
he  delivered.  But  the  Lord  Chancellor 
has  arrived  at  a  different  conclusion. 

I  need  hardly  say  that  I  have  read 
what  he  has  written  with  great  attention, 
and  with  a  sincere  desire  to  see  where  the 
difference  of  opinion  really  lay,  and,  I 
hope,  with  a  candid  wish  to  be  convinced 
of  my  error,  if  it  was  one. 

I  have,  since  the  second  argument,  made 
some  alterations  in  what  I  had  before 
written,  and  I  wish  to  point  out  more 
distinctly  than  I  could  do  before,  what  ia 
the  only  point  on  which  I  think  there  is  a 
difference  in  opinion  between  me  and  the 
Lord  Chancellor,  and  why  I  still  think 
that  the  judgmeilt  should  4  affirmed. 

The  respondent  Lewis  commenced  this 
action  on  the  1st  of  March,  1881,  to  re- 
cover possession  of  a  farm  called  Carvar- 
chell,  of  which  the  appellant,  John  Keys 
Thomas,  had  taken  possession  on  the  death 
of  Jane  Catharine  Thomas  in  1879. 

Both  parties  claimed  under  the  will  of 
Mary  Thomas,  made  in  1820,  in  which 
year  she  died.  The  construction  of  that 
will,  therefore,  is  not  affected  by  the  28th 
or  29th  sections  of  the  7  Will.  4.  and  1 
Vict  c.  26. 

Mary  Thomas  at  the  time  of  her  death 
was  a  widow,  having  two  sons,  Thomas 
Clement  Thomas,  the  eldest,  whom  in  her 
will  she  calls  Thomas  Thomas,  who  at  the 
time  of  her  death  was  unmarried,  and  who, 
though  he  after  her  death  married,  never 
had  any  children ;  he  died  in  1862.  She 
had  a  second  son,  William,  who  died  in 
1874,  leaving  two  children,  the  appellant 
John  Keys  Thomas,  and  a  daughter 
Catharine.  We  are  not  told  when  these 
children  of  William  were  bom,  but  in  the 
absence  of  any  statement  to  the  contraiy, 
I  think  we  should,  from  the  language  of 
the  will  which  I  shall  presently  quote, 
infer  that  William  had  not  sjiy  children 
at  the  time  when  the  will  was  made.  The 
testatrix  had  alsQ  six  daughters  then  liv- 
ing, one  of  whom  was  Mary  Bevan.  I  do 
not  think  there  is  anything  else  in  the 
state  of  the  testatrix's  family  whid^   is 
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material.  The  testatrix,  at  the  time  she 
made  her  will,  and  at  the  time  of  her 
death,  was  seised  in  fee  of  the  farm  in 
question,  which  is  of  a  freehold  tenure.  It 
was  then,  and  still  is,  let  for  14^.  a  year. 
We  are  not  told  anything  more  about  her 
other  property,  but  from  the  nature  of  the 
provisions  in  her  will  it  must  have  been 
small. 

I  think  it  convenient  now  to  read  the 
material  part  of  the  will  of  Mary  Thomas : 
''I  give  and  devise  unto  my  eldest  son 
Thomas  Thomas  all  my  real  and  freehold 
estate,  and  all  leases  and  leasehold  pre- 
mises now  in  my  possession  (subject  to 
the  payment  of  the  rents  and  the  perform- 
ance of  the  covenants  mentioned  in  the 
said  indentures  of  leases),  during  the  term 
of  his  natural  life,  and  after  his  decease  to 
his  legitimate  child  or  children,  if  there  be 
any ;  but  if  he  dies  without  issue,  my  will 
is  it  may  go  xmto  my  other  son  William 
Thomas  during  the  term  of  his  natural 
life,  and  afterwards  to  his  legitimate  child 
or  children,  if  any ;  but  if  he  should  like- 
wise die  without  issue,  my  will  is  it  may 
go  to  my  daughter  Mary  Bevan,  and  to 
her  heirs  and  assigns  for  ever." 

Then  followed  some  pecuniary  legacies, 
which  I  think  do  not  throw  any  light  on 
the  construction  of  what  went  before. 

On  the  second  argument  it  was  pointed 
out  that  some  expressions  in  this  part  of 
the  will  had  a  tendency,  so  far  as  they 
went,  to  fiivour  the  construction  that 
Thomas  took  an  estate  tail.  I  do  not, 
however,  rely  on  those.  She  made  her 
son  Thomas  residuary  devisee  and  legatee, 
and  appointed  him  her  executor. 

I  thmk  that  in  construing  a  will  we  are 
to  enquire  what  is  the  intention  of  the 
testator  shewn  by  the  words  of  the  will, 
and  that  we  ought  to  enquire  into  all  re- 
lating to  the  property  and  state  of  the 
family,  and,  in  short,  into  all  the  circum- 
stances which  the  testator  would  or  ought 
to  consider  when  making  his  will,  and 
then  say,  not  what  was  the  intention  ex- 
pressed by  such  words  in  the  abstract,  but 
what  is  the  intentiion  expressed  by  such 
words  used  with  reference  to  such  circum- 
stances. 

I  do  not  think  that  I  could  in  any  way 
better  express  what  I  think  are  the  rules 
of  construction  than  in  the  words  of  the 
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judgment  in  the  Privy  Council  deHveiml 
(and  probably  written)  by  Lord  Kings- 
down  in  Towns  v.  Wentworth  (5),  to 
which  I  refer.  It  is  there  said,  "The 
application  of  these  rules  is  often  attended 
with  very  great  difficulty,  as  the  number 
of  cases  found  in  the  books  tipon  the  stib- 
ject,  not  always  very  easily  reconcilable 
with  each  other,  sufficiently  testifies ;  but 
in  the  present  case  (that  is,  that  befoi^ 
the  Privy  Council),  their  Lordships  do  not 
think  their  application  attended  with  any 
serious  difficulty." 

In  the  present  case,  I  mean  on  the 
construction  of  the  will  before  this  House, 
I  think  there  is  serious  difficulty. 

I  do  not  think  it  too  much  to  say  that 
the  only  thing  that  is  perfectly  clear  on 
this  will  is,  that  the  testatrix  intended  to 
give  her  son  Thomas  a  life  estate  in  this 
farm. 

The  person,  whoever  he  was,  who 
framed  Uie  will  (for  I  do  not  suppose  the 
testatrix  penned  it  herself)  has  been 
singularly  unfortunate  in  the  choice  of 
ambiguous  phrases,  from  which  it  is  very 
difficult  to  say  what  intention  was  ex- 
pressed. I  am  quite  sure  Mary  Thomas 
did  not  imderstand  them,  nor  do  I  think 
the  person  who  framed  the  will  did.  But 
the  Court  must,  I  think,  construe  the 
will  according  to  the  proper  me^ng  of 
those  phrases,  unless  there  is  something 
in  the  context  or  the  subject-matter  to 
justify  a  departure  from  that  meaning. 

A  conveyance  to  a  person  without  any 
words  of  limitation  gives  him  no  mot-u 
than  an  estate  for  life ;  and  in  wills  not 
Affected  by  7  Will.  4.  and  1  Vict.  c.  26. 
s.  28,  the  same  rule  applied  where  the  land 
was  devised.  But  when  the  testator  was 
owner  of  the  fee,  and  used  any  words 
which,  reasonably  interpreted,  shewed  that 
the  intention  was  to  devise  the  inheritance 
which  he  hfid,  effect  was  given  to  his  in- 
tention; the  inheritance  passed,  though 
there  were  no  words  of  limitation  attached, 
to  the  objects  of  the  testator's  bounty. 

The  devise  of  "  all  my  freehold  estate  " 
may  mean  the  "farm''  of  Carvarchell, 
which  is  of  freehold  tenure;  or  it  may 
mean  "  the  estate  which  I  have  in  Carvar- 
chell— that  is,  the  fee-simple  and  inherit- 
ance in  that  fieirm." 

It  is  immaterial,  as  far  as  regards  the 


68 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Boweii  Y.  LervU,"  iULm 


estates  given  to  Thomas  and  William,  what 
meaning  is  put  on  these  words,  for  their 
estates  are  by  express  words  confined  to  life 
estates;  and  it  is  immaterial  as  to  the 
estate  given  to  Mary  Bevan,  which  is  by 
express  terms  made  a  fee-simple ;  but  the 
question  what  is  the  intention  expressed 
by  the  clause  '^and  after  his  (Thomas's) 
decease,  to  his  legitimate  child  or  children 
(if  there  be  any) ;  but  if  he  dies  without 
issue,  my  will  is  it  may  go  to  my  other 
son/'  may  be  affected  by  these  words. 

I  may  here  say  at  once  that  I  agree  with 
the  Lonl  Chancellor,  and,  as  I  think,  with 
Lord  Justice  Cotton,  and  in  that  respect, 
I  think,  differ  from  the  Master  of  the 
Rolls,  that  if  the  devise  had  been  to 
"Thomas  of  all  my  real  and  freehold 
estate  during  the  term  of  his  natural  life, 
and  after  his  decease  to  his  legitimate  child 
and  children,  if  there  be  any,''  and  had 
stopped  there,  the  words  would  have  been 
quite  sufficient  to  give  the  children  a  fee. 
But  I  still  differ  from  the  Lord  Chancellor 
in  thinking  that  the  construction  of  the 
clause  which  follows  is  not  affected  by  these 
words,  and  that  the  devise  to  William  is 
not  thereby  made  contingent.  I  ^hall 
return  to  this  later. 

There  was  also  in  wiUs  not  affected  by 
7  Will  4.  and  1  Vict.  c.  26,  s.  29  an  effect 
given  to  a  devise  over  after  the  death  of 
one  to  whom  an  estate  for  life  was  given, 
"if  he  die  without  issue."  Prima  facie 
these  words  meant  on  an  indefinite  failure 
of  his  issue,  and  are  exactly  equivalent  to 
'^  on  the  extinction  of  the  heirs  of  his  body," 
and  that  is  held  by  implication  to  express 
an  intention  that  the  heirs  of  the  body  of 
the  devisee  for  life  shall  take.  They  cannot 
take  as  purchasers;  and  therefore  these 
words  are  construed  as  words  of  limitation, 
and  give  the  devisee  for  life  an  estate  tail. 
But  if  there  be  enough  on  the  face  of  the 
will  to  shew  that  the  words  "  die  without 
issue  "  do  not  mean  on  an  indefinite  failure 
of  issue,  but  are,  by  the  context  or  other 
legitioiate  grounds  of  construction,  shewn 
to  have  been  used  as  meaning  "if  no  such 
issue  shall  be  born,"  or  **  never  having  had 
issue,"  or  "  die  without  leaving  issue  living 
at  bis  death,"  the  will  might  be  construed 
according  to  the  meaning.  Before  1837 
the  presumption  was  agaiost  such  a  con- 
struction ;  but  it  was  only  a  presumption. 


Lastly,  the  words  "child  or  children'' 
primarily  mean  issue  in  the  first  generation 
only,  sons  and  daughters,  to  the  exdusion 
of  grandchildren  or  other  remoter  descen- 
dants. Here  also,  if  there  is  enough  to 
justify  the  construction,  the  words  may  be 
read  as  equivalent  to  issue  or  heirs  of  the 
body;  but  it  requires  something  to  justify 
the  reading  the  words  in  what  is  not  their 
primaiy  sense. 

Now  the  person  who  drew  this  will 
has  (without,  I  should  say,  thinking  what 
their  effect  was)  used  all  these  phrases. 
And  I  think  there  are  three  constructions, 
and  no  more,  that  may  plausibly  be  put  on 
the  will. 

The  testatrix  has  expressed  clearly  her 
intention  to  be  that  Carvarchell  shocdd  go 
to  Thomas  for  life.  It  is  to  go  after  Us 
death  according  to  the  intention  expressed 
on  the  will.  She  may  be  held  to  have  ex- 
pressed— first,  an  intention  that  it  should 
go  to  the  heirs  of  Thomas's  body,  and  when 
they  died  out  to  William  for  life,  then  to 
the  heirs  of  his  body,  and  when  they  died 
out  to  Mary  Bevan  in  fee;  secondly,  an 
intention  that  it  should  go  to  the  children 
(in  the  sense  of  the  sons  and  daughters)  of 
Thomas,  if  any  there  should  be,  as  joint 
tenants  for  life,  and  subject  to  this  life 
interest,  contingent  on  some  such  child 
being  born,  to  the  heirs  of  the  body  of 
Thomas,  including  grandchildren  and  re- 
moter descendants,  and  when  they  died  out 
to  William  for  life,  then  contingently  to 
his  children  as  joint  tenants  for  life,  then 
to  the  heirs  of  William's  body,  and  then 
to  Mary  Bevan  in  fee. 

If  either  of  these  two  constructions  is 
adopted,  Thomas  took  an  estate,  tail  prior 
to  the  estates  given  to  William  and  his 
children  and  to  Mary  Bevan,  and  by 
barring  that  estate  tail  acquired  the  fee- 
simple,  and  the  respondent  is  entitled.  As 
he  never  had  children,  the  contingent  life 
estate  given  on  the  second  construction  to 
them  never  came  into  operation. 

The  third  construction  is  that  she  has 
expressed  an  intention  that  on  the  decease 
of  Thomas  the  fee  should  go  to  Thomas's 
chUdren  (oontingently  on  any  being  born) 
as  joint  tenants  in  fee-simple ;  and  if  no 
such  child  was  born,  then,  as  an  alternative 
contingent  devise,  to  William  for  life,  and 
on  his  decease  to  William's  children  (con- 
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tingenUy  on  any  such  being  bom)  as  joint 
tenants  in  fee^mple,  and  as  an  alternative 
contingency,  if  no  child  of  William  was 
bom,  to  Mary  Bevan  in  fee-simple. 

I  see  no  fourth  construction  that  can 
possibly  be  put  on  the  will ;  and  there  are 
objections  to  all  three. 

The  first  construction  puts  on  the  words 
''  child  or  children  "  the  meaning  of  issue 
80  as  to  include  all  heirs  of  the  body  of 
Thomas.  It  is  very  likely  that  the  tes- 
tatrix, if  asked  whether  she  meant  by 
those  words  to  include  grandchildren  or 
remoter  descendants  of  Thomas,  would 
have  said  she  did;  but  I  see  nothing  on 
the  face  of  the  will  to  justify  the  Court  in 
putting  this  more  extended  meaning  on 
the  words ;  and  I  therefore  reject  the  first 
construction. 

The  second  construction  gives  the  prt/na 
fadt  meaning  both  to  the  word  "children  " 
and  to  the  phrase  ''  die  without  issue.''  By 
it  the  testatrix  gives  a  life  interest  as  joint 
tenants  to  the  children  of  her  son.  She 
had  herself  eight  children  living  when  she 
made  her  will,  and  she  must  therefore,  if 
she  had  reflected,  have  known  that  her 
sons  might  have  so  many  children  that, 
if  they  took  this  small  property  as  joint 
tenants  for  life,  they  would  only  have 
a  few  shillings  a  year  each.  And  this 
would  be  so  inconvenient  a  disposition  of 
the  property  that,  I  think,  if  her  attention 
had  been  called  to  it,  she  would  not  have 
made  such  a  disposition. 

In  the  event  that  has  happened  of 
Thomas  never  having  children  this  has 
produced  no  effect ;  but  I  scarcely  see  how 
the  will  can  be  read  so  as  to  avoid  saying 
that  such  is  the  disposition  made ;  and  I 
therefore  adopt  this  second  construction. 

I  daresay  that  she  did  not  know  that 
Thomas,  if  a  tenant  in  tail,  would  have 
power  to  acquire  the  fee-simple.  If  she 
did  know  it,  I  daresay  she  did  not  wish 
him  to  exercise  that  power;  perhaps  she 
might  have  hoped  that  he,  the  object  of 
her  bounty,  would  respect  her  wishes,  and 
not  exercise  the  power  without  some  suffi- 
cient reason.     I  cannot  speculate  as  to  this. 

I  do  not  think  that,  since  the  decision 
of  this  House  in  Roddy  v.  FUzGtrald 
(9),  it  is  open  to  dispute  that  a  rule 
is  established.  Whether  we  word  the 
reason  for  it  as  Lord  Eldon  did  in  Jesson 
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V.  Wright  (13),  or,  as  Lord  Wensleydale 
prefers  it,  as  it  was  expressed  in  Doe  v. 
Galini  (28),  the  rule  is  established  that  if 
a  testator  does  express  an  intention  that  A 
shall  have  the  estate  for  life,  and  on  the 
failure  of  the  heirs  of  the  body  of  A  the 
estate  shall  go  over,  the  efiect  is  that  an 
estate  tail  is  given  to  A  by  necessary  im- 
plication, as  otherwise  all  the  subsequent 
limitations  would  be  too  remote.  Lord 
Cranworth  says,  in  Roddy  v.  FitzGerald  (9), 
that  one  cannot  but  feel  that,  in  many 
cases,  the  real  wish  of  the  testator,  instead 
of  being  carried  into  effect,  is  defeated  by 
this  rule.  And  I  think  this  is  true ;  but 
in  this  case  the  third  construction  would 
be  likely  to  still  more  defeat  her  probable 
wishes. 

It  is  no  doubt  very  likely  that  Mary 
Thomas  did  not  know  that  her  son  Thomas, 
if  he  took  an  estate  tail,  could,  by  barring 
it,  acquire  the  fee-simple.  And  if  the 
matter  had  been  explained  to  her  she 
might  have  devised  Carvarchell  to  her  sons 
Thomas  and  William  in  strict  settlement, 
with  remainder  to  Mary  in  fee.  That 
would,  I  think,  have  come  as  near  to  what 
she  probably  wished  as  the  rules  of  law 
permit.  But  that  she  certainly  has  not 
done.  She  might  have  made  the  dispo- 
sition which  I  have  called  the  third  con- 
struction, and  no  doubt  by  so  doing  she 
would  prevent  Thomas  from  barring  the 
entail.  That  is  what  it  is  said  she  has  done ; 
but  it  is  so  eminently  injudicious  that  I 
think  she  could  never  have  wished  to  do  it. 
She  herself  had  eight  children  living  at  the 
time  of  her  death.  She  must  have  known 
that  Thomas  might  have  as  many  or  more, 
and  could  hardly  have  wished  to  give  so 
many  persons  a  joint  interest,  either  for  life 
or  in  fee,  in  so  small  a  property. 

In  the  not  improbable  event  of  Thomas 
having  one  child,  who  died  soon  after  his 
birth,  and  never  having  any  other,  the 
estate  in  fee  would,  on-  the  birth  of  that 
child,  vest  in  it,  and  on  its  death  vest  in 
its  heir,  defeating  the  subsequent  estates  as 
effectually  as  if  Thomas  took  an  estate  tail 
and  barred  it.  In  the  not  improbable  event 
of  Thomas  having  two  or  more  children, 
one  of  whom  married  and  died  in  the 
lifetime  of  Thomas,  leaving  a  surviving 

(28)  5  B.'  &  Ad.  621 ;  3  Law  J.  Bep.  K.B. 
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brother  or  sister  and  also  issue,  the  issae 
would,  unless  steps  had  been  taken  before 
its  parent's  death  to  sever  the  joint  tenancy, 
be  wholly  disinheritod.  The  testatrix  could 
never  really  have  wished  to  do  all  this,  if 
she  understood  its  effect ;  but  no  doubt  she 
may  have  said  so,  and  then,  however  in- 
judicious we  may  think  her  will,  we  must 
carry  it  out.  But  we  ought  not  to  strain 
the  words  used  even  to  produce  a  reasonable 
result ;  certainly  not  to  produce  a  fooUsh 
one. 

If  there  was  a  sufficiently  expressed 
intention  to  give  the  children  estates  in 
fee,  it  would  be  enough  to  justify  putting 
on  the  words  "  die  without  issue "  the 
sense  ''  die  without  having  had  such  issue  " 
— that  is,  a  child — at  all.  Or  rather  the 
authorities  cited  by  the  Lord  Chancellor, 
I  think,  would  require  us  to  put  that  con- 
struction on  those  words.  Therefore,  as 
it  seems  to  me,  the  difference  of  opinion 
between  the  Lord  Chancellor  and  myself 
is  reduced  to  the  small  but  not  easy  ques- 
tion :  Is  there  a  sufficiently  expressed  in- 
tention to  give  the  children  an  inheritance? 
— sufficiently  expressed  to  justify  the  Court 
in  altering  the  meaning  of  the  expression 
''but  if  he  dies  without  issue''  from  its 
primary  meaning.  I  notice,  without  rely- 
ing on  them,  that  it  is  in  many  cases  said 
that,  to  do  so,  the  intention  should  be 
"clearly  expressed";  I  prefer  to  say 
"  sufficiently  expressed." 

It  seems  to  me  that  such  an  intention  is 
not  expressed  at  all,  unless  the  fact  that 
the  devise  is  of  the  fee-simple  necessarily 
shews  an  intention  to  give  the  children 
a  fee-simple.  Now  I  think  that  a  devise 
of  the  fee-simple  of  a  particular  estate  to 
A,  and  after  his  decease  to  B,  was  enough 
(before  1837)  to  give  B,  the  ultimate 
devisee,  the  inheritance.  But  I  do  not 
think  a  devise  of  the  inheritance  to  A, 
and  after  his  decease  to  B,  and  then  to  C, 
could  be  held  to  shew  an  intention  to  give 
the  inheritance  to  B,  though  it  would  shew 
an  intention  to  give  it  to  the  ultimate 
devisee.  Still  less  could  a  devise  to  A, 
and  after  his  decease  to  B,  and  then  to  C 
and  his  heirs,  shew  any  intention  to  give  B 
the  inheritance  which  is  expressly  given 
to  C.  And  I  have  been  unable  to  see  any 
reason  why  it  should  be  different  if  B  is 
described  as  being  the  unborn  child  of 


a  designated  person,  whose  estate  is  there- 
fore necessarily  contingent  tiU  such  a  child 
is  born.  I  think  the  testatrix,  if  she  had 
been  told  that ''  If  either  Thomas  or  William 
has  a  child  who  dies  an  hour  after  its  birtli, 
and  Thomas  and  William  both  die  without 
any  more  children  being  bom  to  either, 
neither  Mary  Bevan  nor  her  heirs  will, 
under  the  will  as  you  have  worded  it,  take 
anything,"  she  would  have  said,  "  lliat  is 
not  what  I  wished  or  meant  to  say."  I 
think  it  is  not  what  she  has  said. 

In  Wilkinson  v.  Chapman  (20),  which 
was  relied  on  on  behalf  of  the  appellants, 
the  estate  was  given  first  to  the  testator's 
daughter,  but  he  added  ''her  heirs  and 
assigns,"  and  no  doubt  could  arise  that 
she  took  in  fee,  whether  the  word  "  estate  " 
meant  land  or  inheritance.  And  then,  on 
the  contingency  of  her  dying  under  age 
and  without  lawful  issue,  he  devised  his 
estate  to  his  wife  for  her  life;  so  that, 
whether  the  word  "  estate  "  meant  land  or 
inheritance,  she  took  only  for  life,  and 
then  the  ultimate  devise  was  to  the  chil- 
dren of  John  BKpworth,  late  of  Walcot,  to 
be  equally  divideid  among  them,  share  and 
share  alike,  as  tenants  in  common.  From 
the  report  of  the  case,  I  infer  that  John 
Hip  worth  was  dead  when  the  wUl  was 
made,  and  that  the  *'  children "  of  John 
Hipworth  was  a  designation  of  five  per- 
sons then  alive;  it  was  held  that  those 
^y^  persons,  the  ultimate  devisees,  took 
the  inheritance.  In  the  present  case,  the 
person  who  drew  the  will  has  raised  the 
very  same  difficulty  which  Lord  Gifford 
afterwards  points  out.  "The  freehold 
estate"  is  given  to  Thomas,  and  after- 
wards to  WiUiam  for  life  only,  and  it  is 
ultimately  given  to  Mary  Bevan  in  fee. 
Lord  Gifford  held  that  the  intention  ap- 
peared to  give  the  inheritance  to  the  ulti- 
mate devisees.  But  I  cannot  think  this 
case  an  authority  for  saying  that,  where 
the  ultimate  devise  is  in  fee,  the  inter- 
mediate estate,  given  without  any  words 
of  limitation,  is  to  be  enlarged  into  an 
estate  of  inheritance,  but  only  that  the 
ultimate  devise,  if  not  expressed  to  be  in 
fee,  is  so  to  be  enlarged. 

And  I  also  think  that,  if  there  is  a 
devise  of  the  inheritance  to  A  for  life,  and 
then  that  the  inheritance  shall  go,  on  one 
contingency,  to  B,  and,  upon  the  contin- 
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gency  of  the  devise  to  B  not  taking  effect, 
to  C,  there  would  be  enough  to  give  B  or 
C,  as  the  case  might  be,  an  estate  in  fee- 
simple;  and  I  do  not  think  that  would 
be  different  if  the  words  of  limitation  were 
appended  to  the  alternative  devise  to  C,  and 
not  to  that  to  B,  or  vice  versa.  That  is 
what  I  understand  to  be  decided  in  Mtmt- 
gomery  v.  Montgomery  (12). 

But  I  do  not  think  there  is  either  prin- 
ciple or  authority  for  saying  that  the  use 
of  words  importing  that  the  inheritance  is 
to  be  disposed  of  is  to  have  any  effect  on 
the  question  whether  the  devise  is  in  an 
alternative  contingency  in  fee  or  not.  If 
there  is  enough  to  shew  an  intention  to 
give  the  children  an  estate  in  fee,  then 
it  follows  that  the  subsequent  devise  is 
an  alternative  contingent  devise ;  and  the 
words  are  enough  to  give  effect  to  the 
intention  to  give  the  children  an  estate  of 
inheritance. 

But  here  I  have  failed  to  see  an3rthing 
to  justify  us  in  reading  the  words  used 
by  the  testatrix  in  any  other  than  their 
primary  sense.  I  therefore  reject  the  third 
construction. 

It  is  not  material  whether  the  first  or 
second  construction  is  adopted.  Either 
way  the  order  appealed  against  is  right. 
But  I  think  the  second  is  the  true  con- 
struction. 

I  think  the  appeal  should  be  dismissed. 

As  to  costs,  I  do  not  at  present  think 
it  necessary  to  say  anything  as  to  what 
should  be  done  about  costs.  I  will  only 
observe  that  I  fear  the  parties  have  no 
interest  whatever  in  that  question.  The 
whole  money  value  of  the  little  property, 
and  much  more,  must  have  been  spent  in 
litigation. 

LoBD  Bbahwell. — ^This  is  one  of  a 
class  of  cases  to  which  the  ordinary  rules 
of  construction  do  not  apply — I  mean  the 
rules  that  the  intention  of  the  testator  is 
to  govern — and  that  intention  is  to  be 
ascertained  from  the  meaning  of  the  words 
he  has  used.  The  rule  in  SkeUey'a  Case 
(11)  has  to  be  considered — a  rule  which 
may  have  had  some  reason  in  it  when  it 
was  invented,  but  which  when  applied 
almost  invariably  frustrates  the  intention 
of  the  testator,  which  ought  to  be  ascer- 
tained.    A  rule  of  construction  has  to  be 
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adopted  as  to  wills  of  the  date  of  that 
in  question,  confessedly  wrong,  and  con- 
demned by  the  Legislature,  and  reasoning 
is  used,  in  my  judgment,  wholly  erroneous 
-^namely,  to  suppose  a  testato  rcontem- 
plates  all  the  possible  consequences  of 
various  interpretations,  and  then  to  say, 
if  there  is  one  he  would  not  have  meant 
if  he  had  thought  of  it,  that  he  did  not 
mean  what  he  has  plainly  said ;  not  bear- 
ing in  mind  that  in  many  cases  he  had 
not  thought  of  the  consequence,  and  had, 
therefore,  no  intention  as  to  it  one  way  or 
the  other,  and  a  particular  expressed  in- 
tention is  disr^rded  in  favour  of  some 
supposed  general  intention. 

If  ordinary  rules  governed  this  case,  and 
I  did  not  know  that  contrary  opinions 
were  held,  I  should  say  it  was  very  plain 
— not  speaking  presumptuously,  but  with 
a  perfect  consciousness  that  this  is  one  of 
a  class  of  cases  with  which  I  am  not 
familiar.  I  will  give  my  reasons.  The 
testatrix  gave  Thomas  an  estate  for  life  j 
in  words  and  in  intention  she  affirmatively 
gave  no  more,  negatively  she  meant  to 
give  no  more.  She  gave  to  his  child,  if 
he  had  one  only — to  his  children,  if  more 
than  one — an  estate  in  fee-simple.  My 
reasons  for  saying  so  are  these.  She  was 
dealing  with  the  fee-simple.  She  speaks 
of  her  real  and  freehold  estate.  She  ac- 
companies it  with  a  gift  of  ^'  all  leases,  te.," 
using  language  to  pass  the  whole  property, 
if  she  had  any.  She  says  afterwards  that 
if  that  devise  CeuIs  '*  it "  may  go  to  William 
for  life,  &c,,  and  if  those  devises  fail  "  it " 
may  go  to  Mary  Bevan  in  fee-simple.  The 
<<it"is  the  ''real  and  freehold  estate "— 
that  is,  the  fee.  Now,  I  imderstand  that 
it  is  admitted  that  if  there  was  nothing 
else  there  would  have  been  a  fee-simple 
given  to  the  child  or  children  of  Thomas. 
As  to  the  argument  that,  if  so,  and  a  child 
had  been  born  to  Thomas  and  died,  Thomas 
would  have  been  its  heir,  which  she  did 
not  intend,  the  answer  is,  she  did  not 
intend  the  contrary.  She  never  thought 
of  it.  But  there  is  something  else,  and, 
as  was  said  by  the  noble  and  learned  Earl 
opposite  (Earl  Cairns)  during  the  argu- 
ment, the  whole  must  be  taken  together; 
and  it  would  be  as  great  a  mistake  to  take 
one  part  and  say  it  shewed  a  fee-simple, 
and  then  disregard  the  rest,  as  it  would 
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be  to  take  the  other  part  and  say  it  shewed 
an  estate  tail,  disregarding  the  first  part. 

Now,  the  other  matters  are  these.  There 
is  the  devise  to  Mary  Bevan,  "  her  heirs 
and  assigns  for  ever."  It  is  said  that  this 
shews  she  knew  how  to  create  a  fee-simple, 
and  that  she  would  have  put  in  these 
words  of  inheritance  had  she  meant  to 
give  an  estate  of  inheritance  to  the  child 
or  children  of  Thomas.  This  was  hardly 
insisted  on  by  Mr.  Rowlands.  I  am  of 
opinion  there  is  no  foundation  for  it. 
Whoever  drew  the  will  thought,  when  he 
came  to  the  ultimate  devise,  it  was  right 
to  put  in  ''  heirs  and  assigns  for  ever,"  and 
did  so.  He  did  not  think  it  necessary  to 
put  these  words  in  before.  It  is  impos- 
sible, on  a  speculation  of  this  sort,  to  dis- 
regard otherwise  plain  language. 

Another  matter  relied  on  is  this.  The 
testatrix  says,  ''but  if  he  (Thomas)  dies 
without  issue,  my  will  is  it  may  go,"  &c. ; 
and  it  is  said  tJiis  means  an  indefinite 
failure  of  issue,  which  shews  that  the 
testatrix  was  giving  an  estate  tail  to  the 
issue  of  Thomas.  I  think  not,  for  these 
reasons*  It  .compels  the  leaving  out  of 
the  words  "  child  or  children,"  or  the  sub- 
stituting for  them  of  the  words  "  issue,"  or 
adding  after  "children"  the  words  ''in 
snooesfiion,"  or  some  such  expression. 
Further,  in  a  subsequent  part  of  the  will, 
the  testatrix,  speaking  of  Thomas,  uses 
the  words  "  leaving  no  issue "  -to  signify 
leaving  no  issue  at  his  death.  The  argu- 
ment comes  to  this :  As  I  have  said,  the 
will  down  to  "but,"  after  "if  there  be 
any,"  &c.,  gives  a  fee-simple  as  plainly  as 
though  the  words  "  their  heirs  and  assigns 
for  ever "  bad  been  after  the  word  "  chil- 
dren." If  these  had  been  there  the  sub- 
sequent words  would  not  have  affected 
them,  yet  an  equivocal  expression  follow- 
ing them  is  to  control  and  supersede  a 
pl^  expression,  and  give  it  a  different 
meaning,  with  this  result :  that  if  Thomas 
had  not  barred  the  entail  his  eldest  son 
would  have  taken,  to  the  exclusion  of 
daughters  and  other  sons.  Leaving  out 
the  effect  of  the  word  "estate,"  if  the 
words  "child  or  children"  stood  alone, 
then,  by  virtue  of  a  long- established  rule 
in  a  will  of  this  date,  an  estate  of  inherit- 
ance would  not  be  given,  leaving  out  the 
question  as  to  the  eflbct   of  &e  word 


"estate";  but  it  does  seem  strange  that 
those  words,  not  standing  alone,  but  being 
part  of  a  long  sentence,  the  entire  sentence 
is  to  be  wrongly  construed,  there  being  no 
rule  to  compel  that. 

On  these  considerations  I  think  the 
judgment  wrong,  and  that  it  should  be 
reversed.  As  to  the  actual  intention  of 
the  testatrix,  with  all  submission,  I  have 
not  a  doubt.  Whether  it  is  interpretation, 
or  guess,  or  speculation,  it  is  clear  to  me 
that  she  meant  the  child  or  children  of 
Thomas  to  take  the  realty  out  and  out,  as, 
they  would  have  taken  a  lease  had  she  had 
any,  or  1,000^.  Consols  if  she  had  them, 
and  they  had  been  mentioned  after  "  pre- 
mises." I  must  add  that,  as  well  as  I  can 
understand  the  cases,  they  favour  my  view. 
None  seems  opposed  to  it. 

Lord  FitzGerald. — When  such  very 
great  authorities  as  the  noble  and  learned 
Lords  who  have  preceded  me  differ  in 
opinion,  I  need  not  say  that  I  express 
mine  with  diffidence  and  hesitation. 

The  question  immediately  before  us  is, 
whether  the  devise  after  the  decease  of 
Thomas  "  to  his  Intimate  child  or  chil- 
dren (if  there  be  any) "  would  give  them 
an  estate  in  fee  as  purchasers,  or  an  estate 
for  life  only.  If  thiett  devise  conferred  on 
them  an  estate  in  fee-simple  as  purchasers — 
that  is  to  say,  an  absolute  fee-simple — it 
could  not  be  denied  that  the  appellant  is 
entitled ;  but  if  the  children,  if  any,  would 
take  an  estate  for  life  only,  then  it  is 
equally  conceded  that  Thomas  took  an 
estate  tail  by  implication,  and  the  respon- 
dent is  entitled  to  your  Lordships'  judg- 
ment. 

We  may  well  say  with  Lord  Wensley- 
dale  in  Boddy  v.  FitzGerald  (9)  that 
"the  present  case  is  of  consequence,  not 
finom  the  value  of  the  property  at  stake, 
but  on  account  of  the  paramount  import- 
ance of  adhering  to  fixed  principles  of 
decision,  which  iSords  the  only  chance  of 
attaining  a  reasonable  degree  of  certainty 
in  the  construction  of  wms."  It  was  be- 
cause of  its  great  importance  in  that  view 
that  the  noble  and  learned  Earl  on  tJie 
woolsack  directed  a  re-argument  of  the 
case,  so  as  to  secure  further  deliberation 
and  give  greater  weight  to  the  decision  of 
this  House. 
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Lord  Eldoa  is  reported  to  have  said  in 
Jesson  v.  WrigfU  (13)  that  his  mind  was 
overpowered  by  the  cases  and  the  sub- 
tlety of  the  distinctions  between  them. 
How  truly  I  may  apply  that  language 
to  myself  in  the  present  instance;  but 
from  an  early  stage  of  the  argument  I 
have  been  of  opinion  that  the  decision  in 
the  Courts  below  was  correct  and  should 
be  upheld,  and  I  am  obliged  to  confess  an 
almost  superstitious  veneration  for  the 
rule  in  S/ieUey*8  Case  (11),  and  for  Jesaon 
V.  Wright  (13)  and  Modcly  v.  Fitz- 
Gerald  (9). 

We  are,  no  doubt,  to  endeavour  to 
reach  the  meaning  of  the  words  the  testa- 
trix has  used,  and  to  give  effect  to  her 
paramount  intention.  Collecting,  then, 
her  predominating  general  intention  from 
the  context  of  the  will,  I  cannot  doubt 
that  intention  to  have  been  that  the  estate 
should  go  in  the  first  instance  to  Thomas 
and  his  issue,  and  should  not  pass  over  to 
William  until  the  line  of  Thomas's  descen- 
dants had  been  completely  exhausted. 

We  are  bound,  if  we  can  conastently 
with  the  language  of  the  will,  to  give 
effect  to  that  general  intention. 

There  is  no  doubt  that ''  all  my  real  and 
freehold  estate  "  may  be  sufficient  to  con- 
fer a  fee-simple;  but  *^ estate"  is  a  term 
the  meaning  and  use  of  which  must  be 
determined  by  the  context,  and  it  does 
not  follow  that  because  the  testatrix  was 
dealing  with  and  intended  to  deal  with 
the  inheritance,  and  may  have  used  the 
term  as  representing,  not  only  the  farm 
itself,  but  the  inheritance  in  that  farm, 
therefore  she  is  to  be  taken  to  have  ex- 
pressed an  intention  to  give  the  children  of 
Thomas  (if  any)  the  whole  of  that  inherit- 
ance in  fee.  A  very  eminent  Judge,  one 
of  the  learned  Judges  who  answered  the 
questions  put  by  your  Lordships'  House, 
made  an  observation  in  Roddy  v.  Fitz- 
Gerald  (9)  which  is  peculiarly  applicable 
here.  He  there  said,  '^The  testator  did 
not  intend  that  if  a  child  was  born  to 
William,  and  lived  a  few  hours,  such  child 
should  take  so  as  to  confer  a  title  on 
his  heirs."  Substituting  "Thomas"  for 
'*  William,"  the  sentence  is  exactly  applic- 
able to  the  present  case.  That  eminent 
Judge  used  the  expressions  I  have  quoted 
in  somewhat  a  different  sense,  and  if  he 
Vol,  64.<-Q.B. 
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erred  then  in  his  conclusion,  and  if  my 
noble  and  learned  friend  beside  me  (Lord 
Bramwell)  has  erred  now  in  his  opinion, 
he  has  erred  on  both  occasions  in  very  dis- 
tinguished company.  If  there  had  been 
nothing  more  in  the  will  after  the  words 
"  to  his  legitimate  child  or  children  "  there 
could  be  no  question  but  that  the  children 
would  take  the  inheritance  in  fee ;  but  we 
must  interpret  the  devise  to  them  by  the 
words  which  immediately  follow — "  but  if 
he  dias  without  issue."  That  sentence  is 
a  sentence  of  art,  on  which  a  meaning  is 
put  by  the  highest  authorities,  and  from 
which  it  is  not  desirable  we  should  depart 
on  speculation.  We  had  better  adhere  to 
great  rules  than  raise  any  nice  distinctions 
to  enable  us  to  vary  from  them. 

"  Issue "  is,  no  doubt,  not  so  rigid  as 
''  heirs  of  the  body,"  and  may  be  inter- 
preted as  a  word  of  purchase  or  a  word 
of  limitation,  as  may  best  effectuate  the 
general  intention ;  but  the  sentence  ''  if 
he  dies  without  issue  "  is  one  of  art,  and, 
as  interpreted  by  authority  at  the  time 
this  will  was  made,  meant  prima  facie  an 
indefinite  failure  of  issue.  I  can  find  no- 
thing in  this  will  to  induce  me  to  depart 
from  that  meaning  or  to  lead  to  the 
conclusion  that  "  issue "  should  be  inter- 
preted as  "children."  The  meaning  of 
the  sentence  is,  I  think,  shewn,  and  the 
pervading  intention  indicated,  by  that  sub- 
sequent portion  of  the  will  which  com- 
mences, "  But  this  bequest  and  devise  is 
nevertheless  subject  to  the  following  pay- 
ments and  restrictions,"  and  in  which  the 
testatrix  uses  the  expressions  *'  and  leaving 
no  issue  "  and  "  should  his  successor  die 
without  legitimate  issue,"  and  indicates 
very  clearly  to  my  mind  her  general  and 
paramount  intention  that  Thomas's  "  suc- 
cessor" William  was  to  take  only  on  the 
exhaustion  of  Thomas's  line  of  descendants, 
and  that  Mary  Bevan's  line  was  to  suc- 
ceed only  on  failure  of  William's  line. 

I  have  to  apologise  for  having  said  even 
these  few  words.  I  do  not  intend  to  criti- 
cise the  authorities,  nor  can  I  usefully  do 
more  than  state  my  general  conclusions. 
It  seems  to  me  that  "  if  he  dies  without 
issue  "  must  be  interpreted  as  pointing  to 
an  indefinite  failure  of  issue,  and  that  on 
the  true  construction  of  this  will  the 
estate  would  go  to  the  children  of  Thomas 
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for  life  only,  and  subject  to  that  life- 
interest  to  the  descendants  of  Thomas, 
and  on  failure  of  Thomas's  line  then  to 
William.  The  consequence  is  that  Thomas 
took  an  estate  tail  by  implication,  and  he 
having  barred  that  estate  and  acquired  the 
fee,  the  plaintiff  is  entitled. 

Order  appealed  from  affirmed,  and 
appeal  dismissed,  without  costs. 


Solicitors  —  Speechley,  Mamford  k,  Landon, 
agents  for  Johnson  5c  Stead,  Llanellj,  for 
appellants  ;  Crowder,  Anstie  k  Vizard, 
agents  for  J.  M.  Williams,  St.  David's,  Pem- 
brokeshire, for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 
■^^^  QQ^^^'  1   ^n  re  HASTINGS ;  ex  parte 

Bankruptcy/  —  Petitioning  Creditor  — 
Bare  Trustee — Joinder  of  Beneficiary — 
Notice  pf  Judgment  Debt — Amendment — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
62),  *.  4.  suh-s.  {g),  ss,  5,  106,  sub-s.  3 — 
Bankruptcy  Rule  263. 

A  petition  presented  under,  section  6  o/ 
the  Bankruptcy  Act,  1883,  by  a  creditor, 
who  is  not  the  beneficial  ovmer  of  the  debt, 
on  the  strength  of  an  act  of  bankruptcy 
committed  under  section  4,  sub-s.  (g),  by 
non-compliance  with  notice  of  a  judgment 
recovered  by  him,  must  include,  a>s  a  pe- 
titioning  creditor,  the  beneficial  ovmer  of 
the  debt,  although  the  bankruptcy  notice 
rued  be  in  the  name  of  the  judgment 
creditor  only. 

Appeal  of  the  petitioner  from  the  order 
of  Mr.  Registrar  Brougham  dismissing  the 
petition. 

The  petitioner  had  obtained  final  judg- 
ment against  the  debtor,  and  had  served  a 
bankruptcy  notice  on  him  in  accordance 
with  the  Act.  The  debtor  had  not  com- 
plied with  the  requirements  of  the  notice. 

It  appeared  that  the  petitioner  was  the 
brother  of  Ada  Dearie,  who  had  sometime 
previously  entrusted  money  for  investment 
to  a  firm  of  solicitors,  against  whom  judg- 
ment had  been  obtained  by  her  for  the 

*  Qfram  Lord  Coleridge,  C.J.,  Brett,  M.R., 
and  Lindley,  L.J. 


money.  Garnishee  orders  were  made 
against  debtors  of  the  solicitors,  and  there- 
upon, in  consideration  of  Ada  Dearie  aban- 
doning the  garnishee  orders,  the  debtor 
guaranteed  to  pay  the  petitioner,  on  behalf 
of  Ada  Dearie,  the  sum  due  from  the 
solicitors.  The  judgment  in  respect  of 
which  the  bankruptcy  notice  had  been 
served  was  obtained  on  that  guarantee. 

The  Registrar  dismissed  the  petition  on 
the  ground  that  Ada  Dearie  was  not  a 
party  to  it. 

U.  Clarke,  Q,C.,  and  B.  Wallace,  for  the 
petitioner. — The  petition  was  dismissed  on 
the  authority  of  In  re  Adams;  ex  parte 
Culley  (1),  in  which  it  was  held  that  the 
old  rule  in  bankruptcy — that  the  legal 
and  beneficial  owner  of  the  debt  must 
concur  in  petitioning — had  survived  the 
Bankruptcy  Act,  1869,  and  the  Judicature 
Act,  1873.  The  rule,  however,  does  not 
apply  to  petitions  presented  on  an  act  of 
iMinkruptcy  committed  under  section  4, 
sub-section  {g),  of  the  Bankruptcy  Act,  1 883 
(46  &  47  Vict.  c.  62).  The  petitioner  is 
the  "creditor"  referred  to  in  that  sub- 
section, and  a  notice  given  by  him  jointly 
with  Ada  Dearie  would  have  been  a  bad 
notice,  because  she  was  no  party  to  the 
judgment.  The  petitioner  is  also  the 
*'  creditor  "  referred  to  in  section  6  as  one 
of  the  persons  who  may  petition.  The 
new  Act  is  inconsistent  with  the  old 
practice.  If  the  Court  is  of  a  contrary 
opinion,  the  petition  may  be  amended. 

Cooper  Willis,  Q*C.,  and  £.  J.  Davis, 
referred  to  rule  263  of  the  rules  made 
pursuant  to  section  127,  which  provides 
that  where  no  other  provision  is  made  by 
the  Act  or  the  Rules  the  present  law  pro- 
cedure and  practice  in  bankruptcy  matters 
shall,  in  so  far  as  applicable,  remain  in 
force.  As  to  amending,  it  would  be  neces- 
sary to  amend  the  bankruptcy  notice, 
which  the  Court  has  no  power  to  amend. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  appeal  must  be  dismissed.  It  was 
a  general  rule  before  1869  that  a  mere 
trustee  could  not  petition  without  his 
cestui  que  trust  if  ho  was  capable  of  deal- 
ing with  the  debt.     There  was  a  good 

(1)  47  Law  J.  Rep.  Bankr.  97;  Law  Rep. 
9  Ch.  D.  307. 
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reason  for  the  rule,  because  there  might 
be  a  debt  to  which  the  debtor  had  no 
defence  as  against  the  trustee,  but  had  a 
good  defence  as  against  the  cestui  que 
trust.  The  Act  of  1869  allowed  equitable 
debts  to  found  a  petition,  and  in  1875  the 
Judicature  Acts  came  into  operation.  In 
1878  it  was  contended  that  as  equitable 
debts  were  recognised,  and  as  law  and  equity 
had  to  be  concurrently  administered,  the 
reason  of  the  old  rule  failed.  This  argument 
was,  however,  overruled  in  In  re  Adams  ; 
ex  parte  CuUey  ( 1 ).  It  was  said  here  to-day 
that  the  rule  was  put  an  end  to  by  sec- 
tion 4,  sub-section  (g),  of  the  Bankruptcy 
Act,  1883,  allowing  a  creditor  with  a  final 
judgment  to  bring  about  an  act  of  bank- 
ruptcy. The  petitioner  was  competent  to 
obtain  the  judgment  which  he  obtained, 
bnt  who  is  to  take  advantage  of  the  act  of 
bankruptcy  which  follows  ?  The  6th  sec- 
tion shews  tolerably  clearly  that  the  judg- 
ment creditor  and  the  petitioning  creditor 
need  not  be  the  same  person.  "A 
creditor  "  in  section  5  means  any  creditor. 
The  same  rule  which  existed  previously 
exists  now,  unless  there  are  express  words 
to  take  it  away.  It  is  true  that  there 
was  a  new  BacJEruptcy  Act  in  1883,  bi\t 
there  was  also  a  new  Bankruptcy  Act  in 
1869.  The  only  remaining  question  is 
whether  we  can  allow  an  amendment 
under  section  105,  sub-section  3.  A  not 
unnatural  blunder  has  been  made,  and  a 
not  unreasonable  view  taken.  There  has 
been  a  slip.  It  is  right  that  on  proper 
terms  we  should  amend  the  petition,  that 
is  to  say,  on  the  consent  of  Ada  Dearie  to 
join  being  obtained,  and  the  appellants 
paying  the  costs  of  the  appeal  and  of  the 
amendment.  On  that  understanding  the 
appeal  must  be  dismissed. 

Brett,  M.B. — ^There  is  a  good  petition- 
ing creditor's  debt,  and  a  good  act  of 
bankruptcy.  The  proper  notice  was  given 
by  a  judgment  creditor.  Non-compliance 
with  that  notice  is  the  act  of  bankruptcy. 
It  is  said  that  this  notice  is  wrong ;  but  it 
does  not  seem  to  me  that  the  old  principle 
affects  the  notice.  The  trustee  may  give 
the  notice  alone,  although  adding  the 
beneficiary  to  the  notice  would  not  make  it 
bad.  It  would  be  surplusage,  but  it  is 
not  necessary.    I  remain  of  the  same  view 


as  in  In  re  Adams;  ex  parte  CuUey  (1). 
The  rule  of  practice  was  that  where  the 
petitioning  creditor  was  a  bare  trustee  the 
cestui  que  trust  must  be  joined.  It  was 
a  rule  of  conduct  founded  on  principle. 
There  might  be  no  debt  due  because  the 
cestui  qvA  trust  might  have  been  paid  or 
have  released  the  debt.  The  reason  for 
the  rule  remained  after  1869,  and  still  re- 
mains. In  1869  there  was  a  new  Bank- 
ruptcy Act,  and  there  were  no  negative 
words.  The  same  arguments  as  in  this 
case  were  used  in  that  case,  and  it  was 
held  that  the  old  rule  survived.  The 
mere  fact  of  the  Act  dealing  with  the 
debt  did  not  alter  the  old  rule.  This  Act 
invents  a  new  debt  and  new  act  of  bank- 
ruptcy, but  there  is  not  a  word  affirma- 
tively or  negatively  providing  who  shall  be 
a  petitioning  creditor.  The  argument  is 
now  much  stronger  than  then,  because  the 
Legislature,  knowing  of  that  case,  would 
have  dealt  expressly  with  the  subject  if  it 
had  intended  an  alteration.  The  trustee 
alone  cannot  be  a  good  petitioning  cre- 
ditor. As  soon  as  there  is  a  good  debt 
amounting  to  an  act  of  bankruptcy,  any 
creditor  may  petition. 

LiNDLEY,  L.  J. — For  a  hundred  years  it 
has  been  the  rule  that  the  cestui  que  trust 
must  join  in  the  petition  for  the  protection 
of  the  bankrupt.  The  difficulties  which 
arose  as  to  the  wording  of  the  Act  of  Par- 
liament were  considered  under  the  Act  of 
1869,  and  it  was  held  that  the  old  rule 
prevailed.  It  is  said  that  the  Act  of  1883 
makes  a  diJOTerence ;  but  section  5  means 
that  any  creditor  may  petition.  If  another 
person  than  the  judgment  creditor  were  to 
petition  there  would  be  no  reason  at  all 
why  the  cestui  que  trust,  if  any,  should 
not  join.  It  comes  to  this  therdbre,  that 
we  are  asked  to  make  two  rules  —  one, 
that  where  the  judgment  creditor  peti- 
tions on  the  judgment  debt  as  the  act  of 
bankruptcy,  the  cestui  que  trust  need  not 
join ;  another,  that  where  some  one  else 
petitions  on  the  same  act  of  bankruptcy, 
the  cestui  que  trust  must  join. 

Appeal  dismissed  ;  petition  amended. 

Solicitors— John    G.    Dearie,    for   petitioner 
Benn  Davis,  for  debtor. 
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[IX  THE  COURT  OF  APPEAL.] 
1 8  S4.      1  DALLOW  r.  C  A  RROLD.     Ex  pa  Tie 

Dec.  2,  3.  J  ADAMS.* 

Solictor  an/l  Client — Cltarglng  Ord^ — 
Gamuhee  Sum  monJt — Priority — L  ie7i  — 
23  iL'  24  Vict,  c,  127.  8.  28. 

Hie  amount  of  the  d^ht  and  costs  recovered 
hy  a  plaintiff  in  an  action  Iiad  been  levied, 
an/l  mere  in  tlie  Juinds  of  tJui  sheriff,  irhen 
a  ju/Jgment  creditor  of  the  plaintiff  took 
out  a  gamis/iee  summons  to  attac/i  this 
7noney,  After  the  summons  was  taken  out^ 
but  before  any  order  u:as  made  thereon^ 
the  solicitor  who  had  acted  for  the  plaintiff 
in  tJve  action,  the  proceeds  of  the  judg- 
ment in  which  it  was  sofight  to  attach, 
obtained  under  23  <L'  24  Vict,  c,  127.  8.  28, 
Jrom  a  Judge  at  chambers,  an  order 
charging  in  his  favour  tJie  money  in  the 
hanrlt  of  t/i£  sJieriff.  The  judgment  creditor 
applie<l  to  set  this  onler  aside: — Held, 
affirming  tlie  judgment  of  the  Quecn*s 
JJench  Division^  t/uU  the  charging  order 
had  priority  ajid  ought  not  to  be  set  aside, 
that  the  judgment  creditor  who  had  taken 
out  the  gamisJiee  summons  was  not  a  bona 
fide  purchaser  for  value  within  23  <£r  24 
Vict,  c,  127. '8,  28,  and  Uiat  the  word  '*  pro- 
jyerty"  in  tltat  section  included  both  the 
debt  and  the  coats  recovered  in  the  action. 

Appeal  by  the  judgment  creditor  from  the 
judgment  of  the  Queen's  Bench  Division. 

The  case  is  reported  53  Law  J.  Rep. 
Q.B.  527. 

The  plaintiff  Dallow  had  recovered,  in 
an  action  against  the  defendant  Garrold, 
the  amount  of  10/.  9s.  \\d.,  being  the 
balance  by  which  the  sum  found  to  be  due 
to  the  plaintiff  exceeded  a  counter-claim 
establifihed  by  the  defendant.  The  plain- 
tiff's taxed  costs  of  the  action  amounted 
to  156/.  11«.  lie/.,  and  the  defendant's 
costs  of  the  counter-claim  amounted  to 
58/.  \2s.  8d,  leaving  a  balance  of  97/.  19«. 
M.  costs  payable  by  the  defendant.  A 
fi.  fa.  having  been  issued  on  the  1st  of 
April,  1884,  against  the  defendant's  goods, 
a  sum  of  money  was  on  the  7th  received 
by  the  sheriff  thereunder  amounting  to 
1  i  1/.  \Qs.  2d.,  made  up  as  follows — namely, 
10/.  8*.  11  (/.judgment  debt,  97/.  19*.  3c/. 

*  Coram  Brett,  M.R„  and  Lindley,  L  J. 


costs    payable  to  the  pLuntiff,  2/.  2s.  in- 
terest, and  1  /.  %8.  costs  of  execution. 

On  the  8th  of  April  a  garnishee  sum- 
mons from  the  County  Court  of  Hereford 
was  served  on  the  sheriff  on  behalf  of  a 
person  named  Da  vies,  who  had  obtained  a 
judgment  against  the  plaintiff  Dallow  for 
8/.  8«.  lOi/.  in  that  Coort,  attaching  aU 
debts  due  to  Dallow  to  answer  that  judg- 
ment. This  summons  was  returnable  on 
the  27th  of  May.  On  the  18th  of  April 
the  sheriff  gave  notice  to  the  plaintiff's 
solicitor  of  the  receipt  of  the  money  under 
the  execution  and  the  service  of  the  gar- 
nishee summons.  On  the  3rd  of  May 
the  sheriff  paid  to  the  plaintifiTs  agents 
101/.  Is.  Zd.,  retaining  10/.  %s.  l\d.  out  of 
the  proceeds  of  the  execution.  On  the 
14th  of  May  Adams,  the  plaintiff's  solicitor 
in  the  action  of  Dallow  v.  Garrold,  gave 
notice  to  the  sheriff  of  his  claim  to  a 
charge  on  the  sum  retained  in  respect  of 
58/.  \2s.  Sd.,  the  balance  of  taxed  oosts 
remaining  due  to  him. 

On  the  27th  of  May  the  hearing  of  the 
garnishee  summons  was  adjourned  till  the 
24th  of  June.  On  the  11th  of  June  an 
order  under  23  &  24  Vict.  c.  127.  s.  28  was 
made  by  Denman,  J.,  on  the  application  of 
Adams,  the  plaintiff's  solicitor,  charging 
the  fund  recovered  with  the  costs  du6  to 
him.  On  the  24th  of  June  the  garmshee 
summons  came  on  for  hearing;  but  the 
County  Court  Judge,  on  production  of  the 
charging  order,  did  not  make  any  order 
thereon,  and  directed  the  sheriff  to  retain 
the  money  for  twenty-eight  days  to  give 
time  for  an  application  to  set  aside  the 
charging  order.  An  application  was  ac- 
cordingly made  to  Smith,  J.,  at  chambers 
to  set  aside  the  charging  order,  who  made 
an  order  setting  aside  the  charging  order 
on  the  ground  that  the  claim  of  the 
judgment  creditor  who  had  served  the 
garnishee  summons  was  entitled  to  pri- 
ority over  the  solicitor's  claim  for  costs. 
The  solicitor  who  had  obtained  the  charging 
order  appealed  to  the  Queen's  Bench  Divi- 
sion, and  his  appeal  was  allowed.  The 
judgment  creditor  now  appealed  from  the 
judgment  of  the  Queen's  Bench  Division. 

W.  E.  Hume  Williams,  for  the  appellant 
Davies,  the  judgment  creditor. — ^A  charg- 
lug  order  made  under  23  &  24  Vict.  c.  127. 
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8.  28  (1),  is  not  retrospective ;  and  even  if 
it  were,  still  it  would  not  be  valid  against 
a  bona  fide  creditor  for  value.  K  the  soli- 
citor's lien  enabled  him  to  follow  the  fund 
recovered  into  whose-ever  hands  it  passed, 
then  there  was  no  necessity  for  the  eneuct- 
ment  contained  in  section  28.  A  person 
who  gets  a  garnishee  order  is  a  honafde 
purchaser  for  value  within  the  meaning  of 
section  28. 

[LiNDLEY,  L.J. — ^In  Beavan  v.  The 
Earl  of  Oxford  (2)  it  was  held  that  a 
judgment  creditor  is  not  a  purchaser  within 
27  Eliz.  c.  4.1 

In  BxTchail  v.  Pugin  (3)  the  attorney 
was  the  first  to  take  steps  to  attach  the 
money  by  taking  out  the  summons  for  the 
charging  order,  and  it  was  held  that  as  he 
had  done  so  he  was  entitled  to  priority ;  but 
in  the  present  case  the  judgment  creditor 
took  out  the  garnishee  summons  first. 
Shippey  V.  Grey  (4)  and  FaithfuU  v. 
Etoen  (5)  do  not  govern  the  present  case, 
for  the  facts  of  the  three  cases  are  not 
identical.  At  the  time  the  charging  order 
was  made  the  money  was  due,  not  to  the 

(1)  23  &  24  Vict.  c.  127.  8.  28:  "In  every 
case  in  which  an  attorney  or  solicitor  shall  be 
employed  to  prosecute  or  defend  any  suit,  matter, 
or  proceeding  in  any  Court  of  justice,  it  shall 
be  kkwful  for  the  Court  or  Judge  before  whom 
any  such  suit,  matter,  or  proceeding  has  been 
heard  or  shall  be  depending,  to  declare  such 
attorney  or  solicitor  entitled  to  a  charge  upon 
the  property  recovered  or  preserved ;  and  upon 
such  declaration  being  made,  such  attorney  or 
solicitor  shall  have  a  charge  upon  and  against 
and  a  right  to  payment  out  of  the  propert}',  of 
whatsoever  nature,  tenure,  or  kind  the  same 
may  be,  which  shall  have  been  recovered  or 
preserved  through  the  instrumentality  of  any 
such  attorney  or  solicitor,  for  the  taxed  costs, 
chaiges,  and  expenses  of  or  in  reference  to  such 
suit,  matter,  or  proceeding ;  and  it  shall  be  law- 
ful for  such  Court  or  Judge  to  make  such  order 
or  orders  for  taxation  of  and  for  raising  and 
payment  of  such  costs,  charges,  and  expenses  out 
of  the  said  property  as  to  such  Court  or  Judge 
shall  appear  justand  proper ;  and  all  conveyances 
and  acts  done  to  defeat,  or  which  shall  operate 
to  defeat,  such  charge  or  right  shall,  unless 
made  to  a  bona  fide  purchaser  for  value  without 
notice,  be  absolutely  null  and  of  no  effect  as 
against  such  charge  or  right.  .  .  ." 

(2)  6  De  Gex,  M.  &  G.  607. 

(3)  44  Law  J.  Rep.  C.P.  278;  Law  Rep. 
10  C.P.  397. 

(4)  49  Law  J.  Rep.  C.P.  524. 

(6)  47  Law  J.  Rep.  Chanc.  457 ;  Law  Rep. 
7  Ch.  D.  496. 
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plaintiff,  but  to  the  execution  creditor,  so 
that  there  was  not  even  an  equitable 
interest  which  could  be  attached.  The 
charging  order  was  made  by  the  wrong 
Judge.  The  case  was  opened  before 
Lopes,  J.,  who  referred  it  j  and  he  ought  to 
have  made  the  order,  whereas  it  was  made 
by  Denman,  J.,  at  chambers — Higgs  v. 
Schroder  (6). 

[Brett,  M.R. — The  statute  says  the 
Court  or  Judge  before  whom  the  matter 
has  been  heard  or  is  depending.  Lopes,  J., 
did  not  hear  the  case,  and  a  case  is  de- 
pending before  the  Court,  and  not  before  a 
particular  Judge.] 

The  money  recovered  was  a  total  sum 
of  debt  and  costs,  so  that  the  sheriff  could 
not  distinguish  between  the  debt  and  the 
costs ;  and  costs  recovered  are  not  property 
within  section  28. 

Ilamer  v.  Giles  (7),  Uough  v.  Edwards 
(8),  and  Eisdell  v.  Cunningham  (9)  were 
cited. 

HoUamSy  for  the  respondent,  was  not 
called  on. 

Brett,  M.B. — This  is  a  case  in  which  a 
solicitor  has,  while  acting  on  behalf  of  a 
client,  recovered  a  judgment  debt  and  costs. 
It  has  been  argued  that  the  costs  are  not 
"property  recovered"  within  23  ds  24 
Vict.  c.  127.  s.  28 ;  but  it  seems  to  me  that 
the  phrase,  "property  of  whatsoever  na- 
turo,  tenure,  or  kind,"  is  the  largest  ex- 
pression which  could  be  used,  and  that  it 
includes  all  that  has  been  recovered  by  the 
exertions  of  a  person  acting  as  a  solicitor. 
The  amount  of  this  debt  and  these  costs 
came  into  the  hands  of  the  sheriff.  This 
being  so,  another  party,  a  judgment  creditor, 
took  out  a  garnishee  summons  in  order  to 
attach  the  property  thus  i^ecovered.  A 
charging  order  was  afterwards  obtained  at 
chambers  declaring  that  the  solicitor  was 
entitled  to  a  charge  upon  the  property  so 
recovered,  which  was  then  in  the  hands  of 
the  sheriff,  and  the  question  is  raised  whe- 
ther the  solicitor  has  under  that  order  a 

(6)  47  Law  J.  Rep.  C.P.  426;  Law  Rep. 
3  C.P.  D.  252. 

(7)  48  Law  J.  Rep.  Chanc.  508;  Law  Rep. 
11  Ch.  D.  942. 

(8)  1  Hurl.  &  N.  171 ;  26  Law  J.  Rep.  Exch. 
54. 

(9)  28  Law  J.  Rep.  Exch.  213. 
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Dallom  V.  Oarrold,  App. 

right  to  the  proceeds  of  the  property  which 
was  80  in  the  hands  of  the  sheriff. 

The  statute  provides  in  section  28  that 
"  it  shall  be  lawful  for  the  Court  or  Judge 
before  whom  "  the  "  suit,  matter,  or  pro- 
ceeding shall  be  depending  "  to  declare  the 
solicitor  entitled  to  a  charge  upon  the  pro- 
perty recovered,  "  and  all  conveyances  and 
acts  done  to  defeat  or  which  shall  operate 
to  defeat  such  charge  or  right  shall,  unless 
made  to  a  bona  fide  purchaser  for  value 
without  notice,  be  absolutely  void  and  of 
no  effect  as  against  such  charge  or  right/' 
In  the  present  case  an  act  has  been  done — 
that  is,  the  taking  out  the  garnishee  sum- 
mons— not  indeed  "  to  defeat,"  but  which 
will  "  operate  to  defeat "  the  charge  or 
right  of  the  solicitor.  The  case  was  de- 
pending before  the  Court— it  was  referred, 
but  it  was  still  depending— and  an  order 
declaring  the  solicitor  to  be  entitled  to  a 
charge  was  made  by  a  Judge  at  chambers. 
Now  the  statute  gives  the  power  to  the 
"  Court  or  Judge,"  and  it  is  well  recognised 
that  that  phrase  always  includes  a  Judge 
at  chambers,  unless  there  is  some  express 
enactment  Hmiting  the  meaning  of  the 
phrase.  This  charging  order  was  there- 
fore made  by  the  proper  person,  and  yet  it 
is  urged  that  it  is  to  be  defeated  by  the 
garnishee  summons.  The  statute,  how- 
ever, enacts  that  an  act  which  will  operate 
to  defeat  the  charge  is  to  be  void  unless 
made  to  a  bona  fide  purchaser  for  value 
without  notice.  These  words  mean  a  bona 
fide  purchaser  in  the  usual  business  sense 
of  those  words,  and  they  do  not  include  a 
person  who  has  taken  out  a  garnishee 
summons — so  that  such  a  person  is  not 
within  the  exception  contained  in  section 
28  of  23  &  24  Vict.  c.  127. 

This  solicitor  has,  therefore,  a  prior 
right  or  charge  if  we  look  to  the  words  of 
the  statute  alone ;  but,  further,  it  seems  to 
me  that  on  the  facts  this  case  cannot  be 
distinguished  from  Shippey  v.  Grey  (4), 
a  case  in  which  the  statute  is  applied  in 
the  same  way  as  that  in  which  we  are  now 
applying  it  to  these  facts.  That  case,  again, 
was  founded  on  FaUhfaU  v.  Ewen  (5),  so 
that  there  are  two  decisions  of  this  Court 
which  are  in  point,  and  there  are  a  number 
of  decisions  in  every  branch  of  the  Court 
all  to  the  same  effect.  I  think,  therefore, 
that  this  appeal  must  fail,  and  that  the 


right  view  is  that  which  Baron  Pollock 
took  when  he  saidin  the  Queen's  Bench  Divi- 
sion, ''  the  question  is  whether  that  charg- 
ing order  is  to  be  dealt  with  as  if  it  was  a 
mere  voluntary  chaise  given  by  the  party 
entitled  in  favour  of  another,  or  whether 
it  is  to  be  looked  upon  as  intended  to  give 
the  solicitor  priority  over  all  persons  what- 
soever <tlaiming  any  interest  in  the  fund, 
so  long  as  the  fund  remains  under  the  con- 
trol of  the  Court.  It  seems  to  me  the 
latter  is  the  effect  intended  by  the  Act." 
I  think  that  this  appeal  must  be  dismissed. 

LiNDLEY,  L.J. — The  party  who  took  out 
the  garnishee  summons  seeks  to  attach 
money  in  the  hands  of  the  sheriff  which 
has  been  recovered  in  an  action.  I  do  not 
think  that  a  person  who  takes  out  such  a 
summons,  or  who  obtains  a  garnishee  order, 
or  ajudgment  creditor,  is  a  purchaser  with- 
in 23  <fc  24  Vict.  c.  127.  s.  28,  any  more 
than  he  was  under  27  Eliz.  c.  4.  Such  a 
person  cannot  say  that  he  has  no  notice  that 
the  solicitor  may  get  a  charging  order,  for 
he  is  aware  that  the  money  in  question 
has  been  recovered  by  the  exertions  and 
instrumentality  of  the  solicitor.  I  do  not 
consider  that  the  solicitor  has  a  lien  on  the 
fund  until  he  has  obtained  a  charging  order, 
but  I  should  say  that  he  has  an  inchoate 
right  to  get  such  an  order,  and  that  his 
right  cannot  be  defeated  by  any  person 
who  has  notice  of  the  true  state  of  the 
facts.  In  Haymes  v.  Cooper  (10)  Lord 
Bomilly  held  that  neither  an  assignment 
of  the  fund  by  the  client  nor  a  stop-order 
obtained  by  the  assignee  could  affect  the 
lien  of  the  solicitor  on  the  fund  recovered 
by  his  exertions,  and  the  cases  in  all  the 
Courts  have  laid  down  the  same  principle. 

Appeal  dismiseed. 


Solicitors — Boberts  k  Barlow,  agents  for  F.  H. 
Adams,  Upton  Bishop,  for  respondent ;  White 
Sc  Sons,  agents  for  Garrold  &  Matthews,  Here- 
ford, for  Davies. 


(10)  33  Beav.431 ;  33  Law  J.  Bep.  Chanc.  488. 
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[IN  THE  COURT  OP  APPEAL.] 
^^TSSr^'l       Ex  parte  TiKO^ ; 

July  18.       J  *»«NECK.* 

Bill  of  Exchange — Appropriation  of 
Remittances  to  meet  Acceptances — General 
Course  of  Business, 

T.,  a  Swedish  merchant,  was  in  the  hahit 
of  drawing  a>ccommodation  bills  upon  If., 
who  carried  on  business  inXondon,  and  of 
sending  remittances  from  time  to  time  to  N, 
in  order  to  enable  him  to  meet  the  bills  wlien 
due.  The  remittances  were  carried  by  JV. 
to  the  credit  of  a  general  account  between 
himself  and  T.,  in  which  T.  was  credited 
with  interest  upon  the  balance  due  to  him. 
One  of  the  accommodation  bills  for  i60l. 
was  tofaU  due  on  the  2lst  of  July,  1883  ; 
and  on  the  13th  of  July  T.  forwarded  to  'N. 
a  draft  at  sight  for  450/.,  with  a  letter, 
in  which  he  said,  referring  to  the  draft, 
"  which  please  encash  to  my  credit.**  On 
the  \lih  of  July  N.  cashed  the  draft,  and 
on  the  20di  he  stopped  payment,  and  T.  had 
to  pay  the  bill  which  fell  due  on  the  2l8t: — 
Held,  that,  having  regard  to  the  general 
course  of  dealing  between  the  parties,  there 
had  been  no  specific  appropriation  of  the 
draft  to  meet  the  particular  acceptance 
falling  due  on  the  2lst  of  July,  and  that, 
€U  the  draft  was  no  longer  in  specie  at  the 
date  of  Hie  failure  of  N.,  T.  was  not  en- 
titled to  payment  of  the  450/.  from  t/ie 
trustee  in  N.^s  liquidation,  but  only  to 
prove  for  thai  amount. 

In  re  The  Qothenburg  Commercial  Com- 
pany (29  W.R.  36S)  followed. 

Jacob  Thomson,  who  carried  on  business 
under  the  style  of  Gottlieb  Thomsen.  at 
Bergen  in  Sweden,  had  a  credit  with 
J.  F.  Neck,  a  banker  of  London,  and  was 
accustomed  from  time  to  time  to  draw  bills 
upon  Neck  at  three  months,  and,  before 
they  fell  due,  to  remit  funds  to  coyer  the 
acceptances. 

On  the  19th  of  April,  1883,  Thomsen 
drew  a  bill  on  Neck,  payable  to  the  order 
of  Bergen's  private  bank,  which  was  ac- 
cepted by  him  and  fell  due  on  the  2l8t  of 
July,  1883. 

On  the  13th  of  July,  1883,  he  remitted 

*  Cbram  Baggallay,  L.J.,  Cotton,  L.J.,  and 
liindley,  L.  J. 


to  Neck  a  draft  at  sight  for  450/.  upon 
Westenholz  Bros,  of  London,  which  was 
received  by  Neck  on  the  17th  of  July,  1883, 
and  paid  by  him  to  his  banking  account 
with  Barnett,  Hoare  &  Co.,  and  duly 
collected  by  them.  The  letter  in  which 
this  draft  was  enclosed  was  as  follows : 
"Enclosed  I  beg  to  remit  450/.  at  sight 
on  Westenholz  Bros.,  which  please  encash 
to  my  credit."  In  reply  to  which  Neck 
wrote  to  Thomsen  on  the  18th  of  July, 
1883,  as  follows :  "  We  are  in  receipt'  of 
your  favour  of  the  13th  inst.  handing  a 
cheque  for  450/.  for  1 7th  inst.  on  Westen- 
holz Bros.,  which  is  noted  to  the  credit  of 
your  account." 

On  the  20th  of  July  Neck  stopped  pay- 
ment. 

On  the  21st  of  July  the  bill  drawn  by 
Thomsen  and  accepted  by  Neck,  payable 
to  Bergen's  bank,  was  presented  for  pay- 
ment at  Barnett,  Hoare  &  Co.'s  bank,  and 
was  refused  payment  and  returned  marked 
"  orders  not  to  pay."  Thomsen  was  con- 
sequently compelled  to  retire  the  bill,  and 
in  the  liquidation  of  Neck  he  applied  to 
the  trustee  for  pajrment  of  450/.,  on  the 
ground  that  the  draft  remitted  on  the  13th 
of  July  had  been  specifically  appropriated 
to  meet  the  bill  falling  due  on  the  21st, 
and  that  he  having  paid  the  bill  the  debtor 
was  consequently  a  trustee  for  him  in  re- 
spect of  that  amount.  The  trustee  dis- 
allowed the  claim;  but  on  appeal  to  the 
Begistrar  his  decision  was  reversed. 

The  trustee  now  appealed  from  the  de- 
cision of  the  Registrar.  Neck,  in  his 
evidence,  deposed  that  he  fully  believed 
that  the  draft  of  the  13th  of  July  was 
intended  to  meet  the  bill  falling  due  on 
the  21st.  His  books,  however,  and  the 
general  correspondence  between  the  parties, 
shewed  that  the  ordinary  course  of  business 
between  them  was  that  the  amounts  of  the 
accommodation  bills  and  of  the  i-emittances 
sent  to  meet  them  were  placed  to  the  debit 
and  credit  respectively  of  a  general  account 
between  them ;  and  in  this  account  it  ap- 
peared that  the  sum  of  38.  Sd.,  for  interest 
on  the  450/.,  was  credited  to  Thomsen  in 
respect  of  the  interval  between  the  17th 
and  the  20th  of  July. 

Sidney  Woolf,  for  the  trustee. — The 
Begistrar  thought  he  was  bound  by  the 
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decision  in  In  re,  UaUeiCs  Estate  (1);  but 
the  case  is  clearly  governed  by  In  re  The 
Gothenburg  Commercial  Company  (2),  upon 
which  authority  it  is  clear  that  the  draft 
being  at  the  date  of  the  stoppage  no  longer 
in  specie,  Thomsen  is  not  entitled  to  follow 
the  proceeds. 

[Baggallay,  L.  J.,  referred  to  Johnson  v. 
RobarU  (3).] 

Linklater,  for  the  respondent,  referred 
to  In  re  llaMetVs  Estate  (1),  Ex  parte 
Gomez  ;  in  re  Yglesias  (4),  and  Ex  parte 
Cooke  ;  in  re  Straclian  (5). 

Baggallat,  L.  J. — The  question  involved 
in  this  appeal  is  whether  a  particular  draft 
for  450/.,  which  was  remitted  on  the  13th 
of  July  to  the  debtor,  was  specifically  ap- 
propriated  to  the  taking  up  of  a  certain 
bill  drawn  by  Thomsen,  accepted  by  the 
debtor,  and  falling  due  upon  the  21st  of  the 
same  month,  the  debtor  having  stopped 
payment  on  the  20th. 

Now  the  question  whether  there  was 
specific  appropriation  depends,  I  think, 
partly  upon  the  general  course  of  dealing 
between  the  parties,  and  partly  upon  the 
circumstances  connected  with  the  particular 
remittance.  It  appears  from  the  evidence 
that  the  ordinary  course  of  dealing  was 
this  :  that  Neck  from  time  to  time  was 
under  liabilities  for  drafts  which  had  been 
drawn  by  Thomsen  and  accepted  by  him, 
and  the  practice  was  for  Thomsen  to  find 
the  money  for  the  acceptances  on  their 
becoming  due,  or  to  remit  money  for  the 
purpose  of  enabling  Neck  to  meet  them. 
The  course  adopted  by  Neck  appears  to 
have  been  this  :  Possibly  in  souie  cases  the 
bills  were  retained  by  him  until  they  be- 
came due,  but  occasionally,  at  any  rate, 
he  cashed  them  at  once  and  carried  the 
amount  of  the  cash,  whether  obtained  by 
discount  or  otherwise,  to  the  general  credit 
of  Thomsen.  The  particular  remittance 
of  the  13th  of  July  '^as  a  bill  payable 
at  sight,  and   that  bill   was  cashed   by 

(1)  49  Law  J.  Rep.  Chanc.  416;  Law  Rep. 
13  Ch.  D.  606. 

(2)  29  W.R.  358. 

(3)  44  Law  J.  Rep.  Chanc.  678;   Law  Rep. 
10  Chanc.  505. 

(4)  Law  Rep.  10  Chanc.  639. 

(6)  46  Law  J.  Rep.   Banlsr.   62 ;  Law  Rep. 
4  Ch.  D.  123. 


Neck  on   the    17  th    of   July,    and    the 
amount  was  carried  to  the  general  credit 
of  Thomsen.     That  appears  to  have  been 
in  accordance  with  the  ordinary  course  of 
business  between  the  parties ;  and  if  there 
was  nothing  else  to  take  this  particular 
transaction  out  of  the  ordinary  course  of 
business,  it  follows  that  the  decision  which 
the  Registrar  has  arrived  at  in  this  case 
was  wrong,  and  that  Thomsen  is  not  en- 
titled to  have  the  proceeds  of  the  bill  paid 
over  to  him.     But  it  is  suggested  that 
there  was  a  specific  appropriation  so  far 
as  regards  this  particular  transaction ;  and 
reliance  has  been  placed  on  the  letter  of 
the  13th  of  July  which  was  sent  to  Neck 
together  with  the  bill  of  that  date';  but 
from  the  terms  of  the  letter  it  seems  to  me 
that  the  course  adopted  in  that  transaction 
was  entirely  in  accordance  with  the  usual 
course  of  dealing  between  the  parties.     No 
doubt  the  general  ground  or  reason  why 
the   remittance  was   made   was  for    the 
purpose  of   meeting  bills  becoming  due 
(and  there   were  other   bills  payable  on 
the    21st);    but    the    authority   to  cash 
and  to  carry  that  particular  remittance 
to   the  credit  of  Thomsen  is  contained 
in  this  very  letter.     If  this  bill  had  not 
been  cashed  before  the  stoppage  on  the 
20th,  but  had  remained  negotiable,  then, 
upon  the  authority  of  Ex  parte  Gomez  (4) 
and  In  re    The   Gothenburg  Commercial 
Company  (2),  Thomsen  would  have  been 
entitled  to  recover   the    proceeds  of   it. 
When  once  a  remittance  has  been  received 
in  what  I  may  call  the  ordinary  course  of 
business,  and  has  been  cashed  and  carried 
to  the  general  credit  of  an  account  between 
the  parties,  the  case  of  In  re  Tlie  Gothen- 
burg Commercial  Company  (2)  appears  to 
me  to  apply  distinctly.     In  that  case  it 
was  stroDgly  urged  that  there  was  a  spe- 
cific appropriation,  and  great  reliance  was 
placed  upon  the  letters  written  before  the 
stoppage — in  particular  upon  one  which 
was  written  only  three  days  before  refer- 
ring to  the  remittance  as  being  in  I'espect 
of  particular  acceptances  which  were  about 
to  become  due.     In  that  case,  however,  it 
was  held  that  as  regards  the  remittances 
cashed  before  the  stoppage  and  paid  into 
the  general  account,  there  was  no  right  on 
the  part  of  those  who  remitted  them  to 
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follow  the  proceeds^  but  that  aH  regards 
those  which  were  not  cashed  before  the 
stoppage,  the  remitters  were  entitled  to  do 
so.  1  think)  now  that  we  have  ascertained 
the  nature  of  the  course  of  dealing  between 
the  parties,  the  case  clearly  comes  within 
the  decision  in  In  re  The  Gotlienburg  Com- 
mercicU  Company  (2),  and  that  this  appeal 
must  be  allowed. 

Cotton,  L.  J. — I  also  am  of  opinion  that 
the  appeal  must  be  allowed.  What  we 
have  to  deal  with  is  this,  the  proceeds  of 
a  particular  remittance  made  by  Thomson 
to  the  debtor  which  had  been  cashed  be- 
fore the  stoppage.  That  is  to  say,  we  are 
not  dealing  with  a  bill  which  existed  in 
specie  at  the  time  of  the  stoppage.  If  that 
had  been  the  case  it  would  have  stood 
upon  a  very  different  footing,  and,  though 
it  is  not  necessary  to  decide  that  question, 
I  should  probably  have  considered  that 
Thomson  would  have  been  entitled  to  say, 
**  That  is  my  bill.  I  have  paid  the  ac- 
ceptance, therefore  hand  the  bill  over  to 
me."  But  what  really  took  place  was 
this.  Some  few  days  before  the  stoppage 
the  debtor  cashed  the  bill;  and  now  Thom- 
son says,  ''I  am  entitled  to  follow  the 
proceeds  as  trust  money  specifically  appro- 
priated to  a  purpose  which  has  not  been 
performed,  and  therefore  I  am  in  a  posi- 
tion to  ask  that  this  money  be  handed  over 
to  me."  In  my  opinion  he  is  not  so  en- 
titled. What  we  find  is  this,  that  although 
the  remittances  were  made  by  Thomsen 
for  the  purpose  of  meeting  the  acceptances 
on  his  account,  yet  the  'debtor  cashed  or 
discounted  the  remittances  that  were  made 
to  him,  and  carried  the  proceeds  to  the 
general  account  of  the  customer,  and  cre- 
dited the  customer  with  interest  on  the 
sums  which  he  obtained  in  respect  of  those 
remittances.  Now,  in  The  Got^ienhurg  Case 
(2),  Jessel,  M.R.,  said,  <<  The  bUls  were 
sent,  I  think,  originally  for  the  purpose 
generally  of  providing  funds  to  meet  the 
acceptances,  and  for  no  other  purpose,  with 
this  right  of  discounting  or  appropriating 
the  money."  K  a  man  pays  interest  for 
money  he  must  be  entitled  to  the  use  of 
the  money.  When  a  man  locks  up  money 
which  is  entrusted  to  him  in  a  box,  he 
does  not  charge  himself  with  interest  on 
it  I  think  we  must  judge  of  the  contract 
Vol.  64.'>Q.B. 
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between  the  parties  from  the  general  course 
of  dealing,  and  from  the  accounts  which 
are  rendered ;  and,  looking  at  all  the  cir- 
cumstances, in  my  opinion,  although  so 
long  as  a  particular  remittance  remained  in 
specie  unappropriated  the  customer  might 
have  said,  *'  Hand  it  over  to  me,"  yet, 
looking  at  the  accounts  rendered  from  time 
to  time,  the  inference  is  that  Neck  was  to  be 
at  liberty  to  put  himself  in  funds  by  cashing 
the  remittances,  and  when  he  had  done  so 
to  treat  himself,  not  as  a  trustee  of  the 
proceeds  for  the  customer,  but  only  as  a 
debtor  to  the  customer  for  the  sums  which 
he  had  thus  received.  In  my  opinion, 
interest  being  from  time  to  time  carried 
to  the  credit  of  the  customer  in  the  ac- 
count. Neck  was  entitled  to  put  the  pro- 
ceeds into  his  own  pocket,  not  keeping 
them  separate  from  his  general  account. 

In  my  opinion  therefore,  as  regards  the 
proceeds  of  bills  cashed  before  the  stoppage, 
the  customer  must  come  in  and  prove  as  a 
creditor.  I  cannot  see  any  distinction  at 
all  between  this  case  and  the  previous  de- 
cision in  The  Gothenburg  Case  (1). 

LiNDLEY,  L. J. — I  am  of  the  same  opi- 
nion. If  we  look  at  the  course  of  dealing 
between  these  parties  and  the  terms  of  the 
letter  of  the  13th  of  July  which  was  sent 
with  the  bill  for  450^.  at  sight,  and  also 
look  at  what  was  done  with  reference  to 
the  interest  on  the  balance  due  in  the  ac- 
count between  the  parties,  I  think  the 
inference  is  inevitable  that  the  position  of 
Neck,  as  regards  the  money  received  by 
him,  in  respect  of  the  bill  at  sight,  was 
not  that  of  a  trustee,  but  of  a  debtor.  I 
think  that  is  the  true  and  only  inference 
which  can  be  drawn.  I  am  quite  unable 
to  distinguish  this  case  from  In  re  The 
Gothenburg  Commercial  Company  (2), 


Solicitors— H.  Montagu,  for  the  trustee;  Yonng, 
Jones  &  Co.,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

1884.    1 
Nov.  21.   >  EMENY  V.  SANDES.* 

Dec.  10.  J 

Practice — Costs — Action  remitted  to  the 
County  Court  for  Trial — Rules  of  Court, 
1883,  Order  LXV.  rules  1  ami  4. 

Ord&r  LXV.  rule  4  of  the  Rules  of  the 
Supreme  Court,  1883,  provides  thai  where 
an  action  is  ordered  to  he  tried  in  a  County 
Court  under  the  provisions  of  19  d' 20  Vict. 
c.  108.  s.  26,  "  the  costs  of  the  action  shaU, 
subject  to  the  provisions  of  tJie  principal  Act 
and  these  rules,  follow  the  event,  unless  by 
Uie  Registrar's  certificate  of  the  resuU  of  the 
trial  it  shall  appear  thai  the  Judge  before 
whom  the  a^stion  was  tried  was  of  opinion 
that  the  question  of  costs  ought  to  be  re. 
ferred  to  a  Judge  of  the  High  Court,  in 
which  case  no  costs  shall  be  recovered  unless 
ordered  by  the  Court  or  a  Judge  " : — Held 
{reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  High  Court  has 
jurisdiction  over  the  costs  of  an  action  re- 
mitted for  trial  to  a  County  Court  and 
tried  before  the  Judge,  even  though  the 
Registrar's  certificate  does  not  contain  any 
certificate  under  Order  LXV,  rule  4  thai 
the  Judge  was  of  opinion  that  the  question 
of  costs  ought  to  be  referred  to  the  High 
Court,  cmd  although  the  Judge  has  made 
no  order  as  to  costs. 

Application  by  the  defendant  for  an 
order  that  the  plaintiff  should  pay  to  the 
defendant  his  costs  of  the  action  or  that 
each  party  shoald  pay  his  own  costs. 

The  action  was  brought  to  recover 
521,  Ss,  6(2.,  balance  alleged  to  be  due  to 
the  plaintiff  for  work  done  and  materials 
provided  by  the  plaintiff  for  the  defendant 
under  a  building  contract.  The  defendant 
paid  into  Court  Z7l.  2s.  6d,,  leaving  15^  6«., 
the  amount  in  dispute. 

The  action  was  remitted  to  the  County 
Court  for  trial  under  the  provisions  of 
section  26  of  the  County  Courts  Act,  1856. 
At  the  trial  the  County  Court  Judge, 
who  tried  the  case  without  a  jury,  dis- 
allowed the  items  claimed  by  the  plaintiff 
for  his  own  time,  and  reduced  the  carting 

*  Qfram  Brett,  M.R.,  Cotton,  L. J.,  and  Lind- 
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of  bricks  from  lOs,  per  hundred  as  claimed 
to  is,  Qd,  per  hundred.  The  County  Court 
Judge  did  not  himself  give  judgment  for 
any  sum,  but  directed  the  E^istrar  to  go 
through  the  plaintiff's  paiiiiculars  and 
make  the  necessary  calculation,  and  that 
his  judgment  would  be  for  the  amount 
which  the  Registrar  thus  ascertained.  The 
Registrar  by  his  certificate  found  the 
plaintiff  entitled  to  2s,  6d.  beyond  the 
amount  which  the  defendant  had  paid 
into  Court,  and  adjudged  "that  the  plain- 
tiff recover  against  the  defendant  2s.  5d,, 
being  the  balance  of  the  said  sum  of 
37^.  is,  lid.  after  giving  credit  for  the 
sums  of  32^.  and  51.  2s.  ^d.,  making  to- 
gether 37Z.  2s.  Qd,  paid  into  Court  by  the 
defendant,  and  costs  to  be  taxed."  No 
order  as  to  costs  was  made  by  the  County 
Court  Judge,  nor  did  the  Registrar  certify 
under  Order  LXV.  rule  4  that  the  Judge 
was  of  opinion  that  the  question  of  costs 
ought  to  be  referred  to  a  Judge  of  the 
High  Court.  Nor,  when  the  result  of  the 
Registrar's  calculation  was  ascertained, 
was  there  any  opportunity  of  applying  to 
the  County  Court  Judge  for  costs,  as  he 
had  then  risen  for  the  day. 

Morton  Smiih,  for  the  defendant,  in 
support  of  the  application. — A  case  re- 
mitted to  the  County  Court  for  trial  is 
still  a  proceeding  in  the  High  Court,  and 
by  Order  LXV.  rule  1  the  costs  are  in 
the  discretion  of  the  Court.  There  was 
no  opportunity  to  ask  the  County  Court 
Judge  for  costs,  and  no  subsequent  appli- 
cation could  be  made  to  him  under  rule  4. 
That  rule  enacts  that  the  costs  shall  follow 
the  event  "  subject  to  the  provisions  of  the 
principal  Act  and  these  rules" — in  other 
words,  subject  to  the  provisions  of  rule  1 
by  which  the  costs  are  to  be  in  the  discre- 
tion of  the  Court  or  a  Judge.  Under 
rule  1  the  Divisional  Court  has  an  original 
jurisdiction  to  make  an  order  to  deprive 
a  successful  paity  of  the  costs — Myers  v. 
Defries  (1) ;  and  there  is  power  to  order 
a  plaintiff  who  recovers  a  nominal  sum 
to  pay  the  defendant's  costs— fiarrw  v. 
Petherick  (2). 

(1)  49  Law    J.  Rep.  Q.B.    266 ;    Law    Rep. 
5  Ex.  D.  180. 

(2)  48    Law  J.  Rep.  Q.B.   521 ;  Law  Rep. 
4  Q.B.  D.  611. 
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Poyaer,  for  the  plaintiff. — The  pro- 
visions of  Order  LXV.  rule  4  are  express, 
that  in  the  case  of  actions  remitted  for 
trial  to  the  County  Court  the  costs  shall 
follow  the  event,  unless  it  appears  from 
the  Registrar's  certificate  that  the  Judge 
hefore  whom  the  action  was  tried  was  of 
opinion  that  the  question  of  costs  ought 
to  be  referred  to  the  High  Court.  The 
expression  ''  subject  to  the  provisions  of 
the  principal  Act  and  rules  "  meaus,  sub- 
ject to  such  part  of  the  rules  as  is  not 
inconsistent  with  rule  4  itself,  such  as 
the  exceptions  in  the  case  of  an  executor, 
administrator,  trustee,  or  mortgagee  in 
rule  1.  [He  was  then  stopped  by  the 
Court.] 

Stephen,  J. — I  am  of  opinion  that  this 
application  must  be  dismissed.  I  was  at 
first  impressed  by  the  argument  that  rule  1 
of  Order  LXV.  overrode  rule  4  of  the  same 
Order.  But  if  this  were  so  there  would 
have  to  be  an  application  for  costs  to  the 
Divisional  Court  in  every  case  remitted 
for  trial  to  the  County  Court.  The  cor- 
rect interpretation  of  the  words  in  rule  4, 
"  subject  to  the  provisions  of  the  principal 
Act  and  these  rules,"  appears  to  me  to  be 
that  the  costs  in  action  when  ordered  to 
be  tried  in  the  County  Court  under  the 
provisions  of  19  &  20  Vict.  c.  108.  s.  26 
are  to  be  subject  to  the  exceptions  which 
are  not  inconsistent  with  the  provisions 
of  rule  4 — for  instance,  the  exceptions  in 
rule  1,  as  in  the  case  of  an  executor, 
administrator,  trustee,  or  mortgagee.  The 
effect  of  this  view  is  that  the  Divisional 
Coart  cannot  make  any  order  as  to  the 
costs  unless  set  in  motion  by  the  Regis- 
trar's certificate  in  accordance  with  rule  4. 
Whether  the  County  Court  Judge  can  be 
applied  to  now  for  an  order  ^or  costs  I 
express  no  opinion.  In  the  present  case 
we  have  no  jurisdiction  over  the  costs,  and 
this  application  must  be  dismissed. 

Mathew,  J. — I  am  of  the  same  opinion. 
I  have  no  doubt  that  the  County  Court 
Judge  cannot  give  any  subsequent  direc- 
tion as  to  costs,  if  he  failed  to  do  so  at 
the  time  of  giving  judgment.  The  argu- 
ment of  the  defendant's  counsel  was  that 
when  no  order  as  to  costs  was  given  under 
rule  4,  the  Divisional  Court  had  power 
to  give  costs  in  the  exercise  of  its  general 
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jurisdiction  over  costs  given  by  rule  1.  I 
cannot  suppose  that  this  was  the  intention 
with  which  rule  4  was  framed.  Such  a 
oonstruction  would  let  in  again  the  incon- 
veniences which  arose  from  the  decision 
in  Farmer  v.  May  (3),  and  which  this 
rule  was  obviously  intended  to  prevent. 
The  defendant  appealed. 

Morton  Smithy  for  the  defendant,  cited 
Farmer  v.  May  (3)  and  Order  LXV. 
rules  1  and  4  (4). 

Maiden,  for  the  plaintiff. 

Brett,  M.R. — Two  points  arise  on  this 
appeal,  one  upon  the  practice  in  the  County 
Court,  and  the  other  upon  the  oonstruction 
of  Order  LXV.  rule  4.  With  regard  to  the 
judgment  in  the  County  Court  it  should 
be  borne  in  mind  that  it  is,  and  must 
be,  the  judgment  of  the  Judge  and  not  the 
judgment  of  the  Registrar,  la  the  present 
case,  the  Judge,  having  laid  down  the  prin- 
ciple, referred  the  details  to  the  Registrar  to 
find  out  in  whose  favour  the  result  ought 
to  be,  and  on  its  being  so  worked  out  it 
appeared  that  the  defendant  had  paid  into 
Court  28.  6d,  too  little,  and  a  certificate 

(3)  50  Law  J.  Rep.  Q.B.  296 ;  44  L.  T.  Rep. 
148. 

(4)  Order  LXV.  rule  1 :  "  Subject  to  the  pro- 
vision of  the  Act  and  these  rules,  the  costs  of 
and  incident  to  all  proceedings  in  the  Supreme 
Court,  including  the  administration  of  estates  and 
trusts,  shall  be  in  the  discretion  of  the  Court  or 
Judge :  provided  that  nothing  herein  contained 
shall  deprive  an  executor,  administrator,  trustee, 
or  mortgagee,  who  has  not  unreasonably  in- 
stituted or  carried  on  or  resisted  any  proceed- 
ings, of  aoy  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled 
according  to  the  rules  hitherto  acted  upon  in 
the  Chancery  Division :  provided  also,  that  where 
any  action,  cause,  or  matter,  or  issue  is  tried 
with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  Judge  by  whom  such  action,  cause, 
matter,  or  issue  is  tried,  or  the  Court,  shall  for 
good  cause  otherwise  order." 

Rule  4 :  "  Where  an  action  is  ordered  to  be 
tried  in  a  County  Court  under  the  provisions  uf 
19  Sc  20  Vict.  c.  108.  s.  26,  the  costs  of  the 
action  shall,  subject  to  the  provisions  of  the 
principal  Act  and  these  rules,  follow  the  event, 
unless  by  the  Registrar's  certificate  of  the  result 
of  the  trial  it  shall  appear  that  the  Judge 
before  whom  the  action  was  tried  was  of  opinion 
tliat  the  question  of  costs  ought  to  be  referred 
to  a  Judge  of  the  High  Court,  in  which  case  no 
costs  shall  be  reoove^  unless  ordered  by  the 
Court  or  a  Judge.** 
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was  given  that  the  plaintiff  should  recover 
that  sum  against  the  defendant.  It  is 
urged  that  in  these  circumstances  the 
Judge  of  the  County  Court  had  lost  all 
power  over  the  co^ts;  hut  I  am  unable  to 
adopt  that  view.  I  think  that  the  Regis- 
trar should  have  drawn  the  Judge's  atten- 
tion to  the  result,  and  should  have  asked 
him  for  a  direction  as  to  the  costs.  Had 
this  been  done,  then  the  Judge  might  have 
allowed  the  coets  to  follow  the  event ;  or  he 
might  have  given  a  certificate,  in  which 
case  4here  might  have  been  an  application 
at  chambers.  As  it  is,  however,  no  such 
request  was  made,  and  the  certificate  has 
come  before  the  High  Court  without  any 
report  made  by  or  any  opinion  expressed 
by  the  Judge ;  and  thLs  being  the  case  it 
is  said  that  the  Court  has  no  jurisdiction 
and  cannot  interfere  in  the  matter.  If, 
however,  rule  4  of  Order  LXV.  incorpo- 
rates the  whole  of  rule  1  of  the  same  order, 
then,  as  it  seems  to  me,  this  Court  has 
power.  Rule  4  says  that,  "  subject  to  the 
provisions  of  the  principsd  Act  and  these 
rules,"  costs  shall  follow  the  event  unless 
certain  things  are  done.  That  means  that 
the  whole  of  the  rules,  and  not  part  only, 
is  incorporated  :  for  I  think  that  all  and 
every  part  of  the  rules,  and  the  whole  of 
rule  1,  is  incorporated  into  rule  4. 

If  the  trial  of  the  case  had  been  held  in 
the  superior  Court,  the  Judge  might  or 
might  not  have  dealt  with  the  costs ;  but 
in  any  case  the  rule  gives  the  Court  or  a 
Judge  power,  so  that  there  can  be  an 
original  motion  to  the  Court,  not  by  way 
3f  appeal,  but  by  an  original  motion ;  and 
therefore  there  can  be  an  original  motion 
to  the  High  Court,  even  though  the  County 
Court  Judge  has  not  interfered  in  the 
matter.  It  is  said  that  this  view  renders 
rule  4  of  no  effect ;  but  that  is  not  so,  for 
the  provisions  of  rule  4  prevent  the  neces- 
sity of  an  application  to  the  Divisional 
Court  except  in  certain  circumstances;  but 
if  certain  circumstances  exist,  then  the 
Divisional  Court  has  jurisdiction,  and  this 
being  so  we  ought  upon  this  appeal  to  do 
that  which  we  think  that  Court  ought  to 
have  done.  In  this  case  the  defendant 
did  not  take  the  steps  which  he  ought  to 
have  taken.  If  he  had  obtained  a  certi- 
ficate in  proper  form,  then  the  applica- 
tion would  have  been  made  at  chambers 


and  not  to  the  Divisional  Court ;  but  as 
this  was  not  done,  it  was,  I  think,  open 
to  the  Divisional  Court  to  entertain  the 
matter.  There  will  be  no  costs  of  the 
motion  to  the  Divisional  Court,  but  the 
defendant  will  have  the  costs  of  this  ap- 
peal. As  to  the  action,  the  plaintiff  must 
have  the  costs  up  to  the  time  of  payment 
into  Coui*t ;  and  with  regard  to  the  trial, 
the  defendant  will  neither  receive  nor  pay 
any  costs  of  the  trial  in  the  County  Court. 

Cotton,  L.J. — If  rule  4  were  a  proviso 
to  rule  1  of  Order  LXV.,  then  it  would 
have  a  limiting  or  restrictive  effect ;  but 
it  is  not  a  proviso  to  another  rule,  it  ia  a 
substantive  rule,  and  introduces  all  the 
provisions  of  rule  1  which  are  applicable, 
so  that  the  High  Court  had  in  this  case 
jurisdiction  to  deal  with  the  matter  even 
though  the  County  Court  Judge  had  not 
appended  to  the  certificate  any  expmeian 
as  to  costs. 

LiNDLEY,  L. J. — The  old  practice  as  it 
existed  prior  to  these  rules  helps  us  to 
understand  the  effect  of  Order  LXV.  rule 
4.  Under  that  practice  the  question  of 
costs  had  to  be  determined  by  the  High 
Court,  for  by  the  provision  at  the  end  of 
19  &  20  Vict.  c.  108.  s.  26  no  costs  could 
be  got  without  an  order  at  chambers.  To 
dispense  with  that  step  the  rules  of  Court 
contain  the  provision  which  is  now  before 
us,  and  the  words  inserted  in  rule  4  were 
put  in  for  the  purpose  of  inviting  the 
County  Court  Judge  to  aid  the  High  Court 
in  settling  what  is  the  proper  view  to  take 
on  the  question  of  the  costs  in  each  case ; 
but  the  rule  hsus  not  given  the  County  Court 
Judge  the  duty  of  disposing  of  the  costs. 
That  still  remains  in  the  High  Court.  Rule 
4  incorporates  the  whole  of  rule  1,  and 
the  High  Court  has  jurisdiction  to  deal 
with  the  costs :  so  that  the  Divisional 
Court  had  jurisdiction,  and  we  ought  to 
deal  with  this  case  in  the  way  the  Master 
of  the  Rolls  has  stated. 

Appeal  cUlawed 

Solicitors — Clark  k.  Calkin,  agents  for  J.  C. 
Shafto,  Fnimlin^hain,  for  plaintiff  W.  M. 
Taylor  &  Son,  agents  for  B.  B.  Hill,  Ipswich, 
for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 

1884.      1  LIMPUS   AND  ANOTHER  V. 

Dec  13.  J  ARNOLD.* 

Willf  Construction  of- — Advances — Pro- 
missory Note  vrith  Interest  from  Child — 
Bequest  to  Children  subject  to  Wife^s  In- 
terest in  Income  and  Advaivces  brought  into 
Account — Interest  due  to  Wife. 

A  testator y  who  luid  lent  money  to  his  son 
and  taken  a  promissory  note  with  interest, 
made  his  unll,  whereby  he  left  all  the 
residue  of  his  property ,  subject  to  the  income 
being  received  by  his  wife  during  widow- 
hood, to  his  children,  with  a  proviso  tliat 
advances  to  children  during  his  lifetime, 
together  with  interest,  should  be  taken  into 
account  in  their  shares: — Held  (dissen- 
tiente  Cotton,  L.J.),  that,  in  the  absence  of 
evidence  of  a  contrary  irUention,  the  in^ 
terest  on  the  note  vxu  not  released  and  the 
executors  of  the  vndow  were  entitled  to  it  as 
against  the  son. 

Appeal  by  the  defendant  from  the  judg- 
ment of  Stephen,  J.,  and  Mathew,  J.  (re- 
ported 53  Law  J.  Rep.  Q.B.  415),  upon  a 
Special  Case  raising  the  question  whether, 
on  the  true  construction  of  the  will  of 
Robert  Arnold,  dated  the  20th  of  December, 
1873,  Jane  Arnold,  his  widow,  was  entitled 
during  her  widowhood  to  receive,  as  part 
of  the  annual  income  given  by  the  will, 
interest  on  the  sum  of  2,000Z.,  part  of  a 
sum  of  2,500Z.  which  on  the  1st  of  January, 
1862,  had  been  advanced  by  the  testator 
to  his  son,  the  defendant,  on  the  security 
of  a  promissory  note  for  that  amount,  bear- 
ing five  per  cent,  interest,  and  which  was 
reduced  by  payments  as  shewn  by  a 
memorandum-book  kept  by  the  testator. 
The  plaintiffii  were  the  executors  of  Jane 
Arnold,  and  claimed  293^.  interest  from  the 
2nd  of  December,  1879,  the  date  of  the 
death  of  the  testator,  to  the  death  of  Jane 
Arnold. 

By  his  will  the  testator  devised  and 
bequeathed  all  the  residue  of  the  per- 
sonal estate  which  might  belong  to  him  at 
the  time  of  his  death  to  th^ree  trustees,  of 
whom  the  defendant  was  one,  with  a  direc- 
tion that  his  trustees  should  sell  and  in- 
vest his  real  property,  and  should  "  convert 

*  Coram  Brett,  M.R.,  Cotton,  L.J.,  and  Lind* 
ley,  L.J. 


his  personal  trust  property  not  consisting 
of  moneys  invested  in  stocks,  funds,  or 
securities  yielding  income  other  than  per- 
sonal securities,''  and  should  invest  the 
produce,  and  permit  his  wife,  she  con- 
tinuing a  widow,  to  receive  from  his  death 
''the  net  annual  income  actually  produced 
by  his  trust  property,  however  constituted 
or  invested,  and,  subject  to  the  preceding 
directions,  to  hold  it  for  the  absolute  use 
of  his  child  if  only  one,  or  all  his  children 
equally  if  more  than  one."  The  will  con- 
tained the  following  clause,  "Provided 
always  and  I  declare  that  any  advances 
made  by  me  to  any  child  or  the  husband 
of  any  child  in  my  lifetime,  together  with 
interest  on  such  advances  from  the  time 
of  making  thereof  as  charged  against  such 
child  or  her  husband  in  my  private 
memorandum-book  in  my  own  hand- 
writing, shall,  according  to  the  amount 
thereof,  be  taken  in  full  or  in  part  satis- 
faction of  his  or  her  share  in  my  trust 
property  unless  I  shall  otherwise  declare 
by  writing  under  my  hand." 

H.  A.  Giffard,  Q.C,  (Warr  with  him).— 
The  2,000Z.  was  an  advance,  not  a  loan — 
Meinetzerhagen  v.  Walters  (1)  and  Stewart 
V.  Stewart  (2).  The  executors  could  not 
have  sued  on  the  note  ^Gilbert  v.  Wetherall 
(3).  He  also  cited  Anstie  v.  Powdl  (4) 
and  Rees  v.  George  (5). 

Channell. — The  question  is  as  to  the 
tlaie  at  which  the  testator  intended  to 
release  the  debt  from  his  son.  He  did  not 
intend  to  release  it  until  the  period  of  dis- 
tribution. 

Warr  in  reply. 

Brett,  M.R. — I  look  at  this  will  in 
order  that  I  may  see  whether  an  intention 
on  the  part  of  the  testator  is  to  be  gathered 
from  it,  and  if  I  see  a  clear  intention  I  pay 
no  attention  to  what  has  been  decided  in 
regard  to  other  wills.  The  testator  had 
lent  money  to  his  son  which  was  secured 

(1)  41  Law  J.  Rep.  Chanc.  801 ;  Law  Rep. 
7  Ch.  App.  670. 

(2)  49  Law  J.  Rep.  Chanc.  763 ;  Law  Rep. 

16  Cb.  D.  539. 

(3)  2  Sim.  k  S.  254. 

(4)  1  De  Gex,  J.  &  S.  99. 

(5)  60  Law  J.  Rep.  Chanc.  32S :  Law  Rep 

17  Ch.  D.  707. 
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by  a  promissory  note.  He  mode  his  will, 
which  I  shall  read  as  if  I  were  standing  at 
his  elbow.  He  meant  to  leave  all  his  pro- 
perty to  his  widow  for  life,  and  afterwards 
to  his  children.  The  real  property  was  to 
be  sold,  but  with  regard  to  the  personal 
property  he  says:  "I  direct  that  my 
trustees  shall  convert  my  personal  trust 
property  not  consisting  of  moneys  invested 
in  stocks,  funds,  or  securities  yielding 
income  other  than  personal  securities." 
When  the  testator  used  the  words  "  per- 
sonal securities  "  he  was  thinking  of  this 
promissory  note,  which  people  are  apt  to 
look  upon  as  a  security,  although  it  is  little 
more  than  evidence  of  the  debt.  What  he 
meant  was  that  his  trustees  must  not  sue 
his  son  on  the  note.  Then  the  will  directs 
the  property  to  be  divided  among  his 
children.  When  ]  At  his  wife's  death, 
and  not  until  then.  There  are  said  to  be 
rules  of  construction  laid  down  in  decided 
cases  applicable  to  this  matter }  but  not 
one  of  the  cases  is  really  in  point.  All 
the  cases  are  cases  in  which  the  advances 
were  made  after  the  will  was  made.  There 
is  not  one  in  which  there  is  a  clear  intention 
in  favour  of  the  wife  expressed.  There 
is  no  authority  which  can  prevail  against 
the  plain  view  of  the  testator's  meaning. 
As  to  the  proviso,  it  is  applicable  only  on 
the  wife's  death. 

Cotton,  L.J. — I  am  sorry  that  I  am 
unable  to  agree.  I  do  not  concur  in  the 
estimate  of  the  Master  of  the  Rolls  of  the 
value  of  decided  cases  upon  questions  of 
construction.  The  meaning  of  a  testator 
in  one  case  is  no  help  to  the  meaning  of  a 
testator  in  another,  but  the  c&kses  shew 
what  the  result  of  the  true  construction  of 
the  words  is.  It  is  conceded  in  this  case 
that  the  debt  was  released  from  the  period 
of  distribution.  I  do  not  agree  with  the 
Master  of  the  Bolls  as  to  directiou  for 
conversion.  The  testator,  in  my  opinion, 
does  not  direct  his  personal  property 
''  other  than  personal  securitieB "  to  be 
converted.  This  construction  would  take 
the  words  out  of  the  order  in  which  they 
occur.  The  exception  is  on  the  woi-ds 
immediately  preceding — namely,  "  not 
consisting  of  moneys  invested  in  stocks, 
funds,  or  securitieB  yielding  income."  It  is 
not  an  exception  on  the  personal  property 


which  is  to  be  converted.  The  "  personal 
securities  "  are  an  exception  from  the  per- 
sonal property  which  is  to  be  saved  from 
conversion,  and  we  have  no  evidence  what 
those  personal  securities  were.  The  tes- 
tator may  have  had  a  number  of  personal 
securities  of  which  we  know  nothing,  or 
those  who  drew  his  will  may  have  con- 
templated the  possibility  of  his  having 
personal  securities  at  the  time  of  his  death 
which  in  fact  he  did  not  have.  It  is  an 
unsound  mode  of  construing  a  testator's 
will  to  assume  that  the  facts  in  existence 
at  his  death  were  the  only  facts  in  existence 
or  in  contemplation  at  the  time  of  his 
making  his  will.  In  my  opinion  this  sum 
of  money  was  an  advancement,  and  there 
is  nothing  in  the  will  to  shew  that  the 
testator  intended  to  draw  a  distinction 
between  the  release  of  advancements  at 
the  period  of  distribution  and  their  release 
altogether. 

LiNDLEY,  L.J. — I  concur  in  the  judg- 
ment of  the  Master  of  the  Rolls.  The 
debt  in  question  was  due  at  the  time  of 
the  death  of  the  testator,  subject  to  any- 
thing in  the  will  releasing  it.  The  general 
direction  to  convert  is  obscure,  and  I  think 
it  would  be  unsafe  to  take  it  as  a  basis  of 
argument ;  but  I  agree  with  the  Master  of 
the  Rolls  that  the  direction  must  be  read 
as  a  direction  to  get  in  all  the  personal 
property  except  personal  securities.  But 
where  is  there  in  the  will  any  direction 
that  the  interest  on  the  advance  is  to  stop) 
It  is  said  that  the  release  is  to  come  into 
operation  at  the  time  when  the  man  dies; 
but  I  think,  from  the  terms  of  the  will,  it 
comes  into  operation  when  the  fund  is 
distributed.  I  do  not  think  we  can  say 
that  the  interest  has  stopped. 

AppecU  dismissed. 


Solicitors — E.  &  F.  Bannister,  for  plaintilfs; 
Park,  Nelson,  Morgan  &  Gemmell,  agents  for 
Footner  k  Son,  Romsey,  for  defendants. 
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[IN   THE   COURT  OF  APPBAL,] 

^^^ISsT'^  \   In  re  angkll  ;  exj>arte 
Dec. 


SHOOLBBED.* 


Bcmhrupicy  —  GosU  —  Solicitor  and 
Client — Application  in  rtference  to  Orders 
already  made — Bankruptcy  Etdes,  1883, 
rufe  98. 

The  jurisdiction  under  rule  9S  of  the 
Bankruptcy  Rules,  1883,  allowing  the 
Court  **  in  awarding  costs  to  direU  that 
the  costs  of  any  matter  or  application 
shall  be  taxed  and  paid  as  between  party 
and  party  or  as  between  solicitor  and 
client,^  must  be  exercised  once  for  aU  at 
the  ti/me  of  making  the  order,  and  an 
application  for  costs  as  between  solicitor 
and  client  by  a  creditor  in  proceedings  in 
respect  of  which  he  had  by  previous  orders 
obtained  costs  as  between  party  and  party 
based  on  the  ground  of  meritorious  services 
as  shewn  by  the  result  of  the  bankruptcy 
cannot  be  entertained. 

Appeal  of  Shoolbred,  the  petitioniiig 
creditor,  from  the  order  of  Mr.  Registrar 
Murray  refusing  to  give  to  Shoolbred  costs 
as  between  solictor  and  client  incurred  on 
three  occasions.  The  creditor  had  obtained 
costs  as  between  party  and  party  of  oppos- 
ing the  registration  of  a  composition  of  5s. 
in  the  pound,  of  attending  the  hearing  of 
an  abortive  petition  under  the  old  practice, 
and  on  a  motion  that  the  bankrupt  should 
be  discharged  on  paying  20^.  in  the  pound. 
He  now  asked  that  his  costs  on  those  occa- 
sions should  be  given  him  as  between 
solicitor  and  client  under  rule  98. 

Rule  98  provides  that  "  the  Court  in 
awarding  costs  may  direct  that  the  costs 
of  any  matter  or  application  shall  be  taxed 
and  paid  as  between  party  and  party  or 
as  between  solicitor  and  client,  or  that 
full  costs,  charges,  and  expenses  shall  be 
allowed,  or  the  Court  may  fix  a  sum  to  be 
paid  in  lieu  of  taxed  costs." 

ZT.  Eeedy  for  Shoolbred. — But  for  the 
exertions  of  this  particular  creditor  the 
creditors  would  have  had  to  be  contented 
with  5«.  in  the  pound  instead  of  20s,  It 
was  intended  that  meritorious  services  of 
this  kind  should  be  rewarded  by  costs  as 

*  (hrem    Brett,    M.B.,  Cotton,    L.J.,  an 
Lindley,  L.  J. 


between  solicitor  and  client.  The  appli- 
cation could  not  have  been  made  at  the 
time  of  the  orders,  because  the  result  of 
the  creditor's  exertions  was  not  known. 

J.  Macdonell,  for  the  trustee  and  official 
receiver,  was  not  called  on. 

Brett,  M.K. — The  rule  means  that 
when  the  Court  makes  an  order  as  to 
costs  it  has  power  to  say  that  costs  shall 
be  paid  as  between  solicitor  and  client. 
Orders  have  been  made  as  to  costs  in  this 
case,  but  there  has  been  no  order  giving 
costs  as  between  solicitor  and  client.  The 
appeal,  if  any,  ought  to  have  been  against 
those  orders  as  soon  as  they  were  made. 
I  do  not  say  that  an  appeal  will  not  lie 
against  such  an  order,  but  it  would  be  as 
difficult  an  appeal  as  can  well  be.  If  there 
is  an  appeal  at  all  it  must  be  against  those 
orders.  It  is,  however,  agreed  that  those 
orders  were  right  when  made,  and  it  is 
not  open  to  the  Court  to  make  new  sub- 
stantive orders.  It  has  no  jurisdiction  to 
do  so,  and  it  is  too  late  to  appeal  against 
those  orders. 

Cotton,  L.J. — I  think  the  Registrar 
was  right.  This  is  not  an  appeal  against 
the  orders,  and  costs  between  solicitor  and 
client  can  only  be  given  in  awarding  costs. 
This  must  be  done  when  the  Court  make£ 
the  order.  If  not  done  then,  the  Court  has 
no  power  to  rip  up  the  whole  matter  and 
consider  whether  the  conduct  of  the  cre- 
ditor has  been  in  the  result  meritorious. 
The  case  of  a  litigant  obtaining  solicitor 
and  client  costs  is  a  very  exceptional  case. 

LiNDLET,  L.  J. — I  am  of  the  same  opi- 
nion. Any  other  conclusion  would  open  a 
door  to  great  inconveniences.  The  rule 
applies  only  to  the  occasion  of  awarding 
costs,  and  the  costs  have  been  awarded 
without  appeal. 

Appeal  dismissed. 


Solicitors— Hindson,  Miller  k  Yemon,  for  cre- 
ditor ;  W.  W.  Aldridge,  for  trustee. 
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7n  re  WHITEHEAD ;  ex  parte 

ROUTH. 


Husband  and  Wife — Statute  of  Frauds — 
Agreement  in  Consideration  of  Marriage — 
Part  Performance. 

A  parol  agreement  before  marriage  that 
property^  consisting  of  a  sum  of  money 
standing  to  the  credit  of  a  wife  in  Jier 
maiden  name  at  her  banker^Sf  shall  belong 
to  the  wife  for  her  separate  use^  notfoUow^ 
by  any  transfer  of  the  property  to  trustees, 
does  not  constitute  a  good  ante-nupticd 
settlement. 

The  m/erefact  that  from  the  dcUe  of  the 
marriage  to  the  happening  of  his  bank- 
ruptcy,  three  years  afterwards,  the  husband 
allows  the  property  so  to  remain  to  the  credit 
of  his  wife,  and  the  interest  to  be  paid  to 
her,  does  riot  amount  to  a  part  performance 
so  as  to  take  the  case  out  of  the  operation 
of  the  Statute  of  Frauds. 

Appeal  from  the  Leedfl  County  Court. 
The  facts  sufficiently  appear  from  the 
judgment. 

Cooper  Willis,  Q.C.,  and  Sturges,  for 
the  appellant,  the  trustee. — The  Married 
Women's  Property  Act,   1882,  does  not 

apply. 

They  cited  White  d:  Tudor's  Leading 
Cases  (1),  Simmons  v.  Simmons  (2),  and 
Metos  V.  ifews  (3). 

Warmington,  Q.C.,  and  Finlay  Knight, 
for  Mrs.  Whitehead. — It  is  competent  to 
the  husband  to  agree  to  give  up  his  jus 
mariti,  and  he  has  done  so  here,  and  the 
agreement  has  been  followed  by  perform- 
ance—namely, by  the  husband's  doing 
nothing. 

They  referred  to  Parker  v.  Lechmere  (4) 
and  Whittaker  v.  Whittaker  (5). 

Cooper  WiUis,  Q.C.,  repUed. 

Cur,  ado.  vuU. 

Cave,  J.  (on  Nov.  24). — In  this  case  the 
trustee  appealed  from  the  decision  of  the 

(1)  5th  ed.  vol.  i.  p.  635. 

(2)  6  Hare,  352. 

(3)  15  Reav.  629. 

(4)  Law  Bep.  12  Ch.  D.  256. 

(5)  61  Law  J.  Bep.  Cbanc.  737 ;  Law  Bep. 
81  Oh.  D.  667. 


Judge  of  the  County  Court  refusing  to 
declare  that  he  was  entitled  to  a  sum  of 
1,350^. 

In  September,  1879,  the  bankrupt 
married  Harriet  Milner,  who  was  then 
entitled  to  property  both  real  and  personal. 
The  real  property  was  duly  settled  upon 
her ;  but  the  personal  property,  which  con- 
sisted  of  a  sum  of  1,400Z.  standing  to  her 
credit  at  a  bank,  was  not  included  in  the 
settlement. 

The  County  Court  Judge  has  found  as 
a  fact,  and  I  agree  with  him,  that  there 
was  a  parol  agreement  by  the  husband  with 
the  wife  that  she  should  have  this  sum  of 
money  for  her  separate  use.  Nothing,  how- 
ever, was  done  to  carry  out  this  agreement. 
The  money  was  not  transferred  to  trustees 
for  the  wife,  but  remained  in  the  bank  to 
the  credit  of  the  wife  in  her  maiden  name, 
and  after  the  marriage  she  always  received 
the  interest  from  the  bankers.  Subsequently 
the  parties  separated ;  and  in  March,  1882, 
the  husband  made  enquiry  at  the  bank 
after  this  money  with  the  intention  of 
claiming  it;  but  on  the  27th  of  March 
the  wife  drew  the  balance,  amounting  to 
about  1,350Z.,  out  of  the  bank.  On  the 
29th  of  November,  1883,  the  husband  filed 
a  petition  for  liquidation. 

Upon  the  argument  before  me  it  was 
contended  on  behalf  of  the  trustee  that 
there  was  no  parol  agreement  by  the  bus- 
band.  Upon  this  point  the  learned  Judge 
has  found  in  favour  of  the  wife,  and,  as  I 
have  stated,  I  agree  with  him  so  far. 

It  was  next  contended  that  that  agree- 
ment was  void  according  to  the  Statute  of 
Frauds,  and  that  consequently  the  trustee 
was  entitled  to  the  money. 

For  the  wife  it  was  urged  that  a  parol 
agreement  followed  by  part  performance  is 
binding,  and  that  here  there  was  perform- 
ance of  everything  the  husband  had  to  do, 
which  was  to  leave  the  money  alone. 

The  case  of  Simmons  v.  Simmons  (2) 
was  relied  on  by  both  sides.  In  that  case 
the  husband's  bill  was  dismissed  on  the 
ground  that  he  had  not  strictly  entitled 
himself  to  any  relief  by  the  fisu^  he  had 
alleged  and  proved.  But  the  Yioe-Chan- 
oellor  (6),  while  suggesting  that  a  parol 
agreement  followed  by  the  parties  volnn- 

(6)  Sir  James  Wlgram. 
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tarily  placing  the  property  under  the  do- 
minion of  a  trustee  was  a  very  different 
case  from  that  of  an  agreement  which  had 
neyer  heen  acted  upon,  gave  no  definite 
opinion  on  the  law  of  the  case. 

With  much  respect,  I  subscribe  to  the 
opinion  of  the  then  Master  of  the  Rolls  (7), 
who,  in  Cooper  v.  Wormald  (8),  said  that 
"if  a  lady  and  gentleman  transfer  the 
property  before  the  marriage  to  trustees 
upon  the  trusts  agreed  upon  by  them  by 
parol  merely,  and  the  trustees  accept  the 
money  accordingly,  whether  there  be  or  be 
not  any  subsequent  declaration  of  trust  in 
writing,  that  transaction  in  good  against 
all  the  world,  and  no  creditor  can  set  it 
aside."  In  my  judgment,  to  hold  that 
under  the  law  as  it  existed  in  1879  a 
mere  parol  agreement  not  followed  by  any 
transfer  of  the  property  to  trustees  before 
the  marriage  could,  whatever  might  be 
done  after  Uie  marriage,  constitute  a  good 
ante-nuptial  settlement,  would  be  to  repeal, 
in  effect,  the  Statute  of  Frauds  so  far  as 
it  relates  to  promises  in  consideration  of 
marriage. 

It  has,  however,  been  suggested  that  the 
wife  is  entitled  to  a  settlement  of  this  pro- 
perty, or  at  all  events  of  some  portion  of  it ; 
and  in  my  judgment  there  is  some  ground 
for  this  contention.  As,  however,  I  have 
only  heard  one  side  on  this  question,  and 
that  but  partially,  the  case  must  be  restored 
to  the  paper,  if  the  trustees  desire  it,  in 
order  that  this  point  may  be  argued. 

[Declare  that  the  trustee  is  entitled 
subject  to  wife's  equity  to  a  settlement, 
if  any.     Costs  reserved. 

To  stand  over  sine  die.  Liberty  to  wife 
to  serve  notice  of  motion  for  settlement, 
and  to  apply  generally.] 


Solicitors — Pitman  k  Sons,  agents  for  Malcolm 
8c  Hainsworth,  Leeds,  for  appellant;  Henry 
A.  Maude,  agent  for  W.  Emsley,  Leeds,  for 
respondent. 
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[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy.!  „ 

1884  >        parte  revell;    %n  re 

June  20.     J     TOi'i''a*ACHE  (No.  !).• 

Bankruptcy — Proof — Jydgment  Debt — 
Consideration  for  —  Power  of  Court  to 
enquire  into. 

Where  a  proof  in  bankruptcy  is  founded 
on  a  judgment  debt,  prima  facie  the  jvdg- 
ment  must  be  considered  as  binding  ;  but  if 
a  proper  case  is  shevm,  tJie  Court  unit 
direct  an  enquiry  into  the  consideration 
for  the  judgment  debt. 

The  admission  of  a  debt  by  a  bankrupt 
in  his  stateTTient  of  affairs  is  not  suc/i  an 
admission  against  his  own  interest  as  to 
constitu^,  as  against  his  creditors,  evidence 
of  the  existence  of  the  debt. 

This  was  an  appeal  against  an  admis- 
sion by  Mr.  Registrar  Pepys  of  a  proof 
for  2,300^.  1 7s.  M.  in  the  bankruptcy  of 
Lord  Huntingtowar. 

The  bankruptcy  took  place  in  Sep- 
tember, 1842,  but  it  was  not  until  1878, 
on  the  death  of  Earl  Dysart,  the  father  of 
the  bankrupt,  that  any  assets  were  availa 
ble  for  distribution  amongst  the  creditors. 
The  debtor  had  died  in  1872.  The  proof 
was  tendered  by  J.  N.  Edwards,  as  ex 
ecutor  of  his  father  H.  Edwards,  who 
died  in  1874.  The  debtor  had  in  1841 
given  to  H.  Edwards  a  promissory  note 
fbr  2,250^.  in  respect  of  his  indebtedness 
to  him.  Upon  this  note,  one  Phillips 
had  lent  to  H.  Edwards  the  sum  of  200/., 
the  object  of  the  advance  being  to  enable 
Phillips  to  sue  the  debtor  in  his  own 
name,  which  Phillips  accordingly  did,  and 
on  the  26th  of  January,  1842,  obtained 
judgment  for  2,262/.  10«.  for  debt  and 
interest,  and  38/.  7s.  6d.  for  costs,  of 
which  judgment,  and  of  the  proceeds 
thereof,  Phillips  was  a  trustee  for  H. 
Edwards.  The  promissory  note  was  lost. 
The  bankrupt,  in  his  statement  of  affidrs 
made  at  the  commencement  of  the  bank- 
ruptcy  proceedings,  had  inserted  the  name 
of  H.  Edwards  as  a  creditor  for  1,500/. 

The  Registrar  admitted  the  proof  for 
2,300/.  17«.  6d.,  against  which  the  official 


(7)  Sir  John  BomiUy. 

(8)  S7  B«ay.  266,  al  p.  270. 
you54r-q.B. 


*  Cmwn  Baggallay,  L.J.»  Cotton,  L.J.,  and 
Llndley,  L.  J. 
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assignee    in     the     bankruptcy    and    the 
creditors'  assignees  now  appealed. 

WinsloWf  Q»C.,  and  Yate  Lee,  for  the 
appellants. — There  is  no  evidence  in  sup- 
port of  the  debt  except  the  judgment,  and 
the  Court  can  go  behind  that  and  enquire 
what  was  the  consideration  for  the  debt — 
Ex  parte  Brycmt  (1),  Ex  parte  Maherly 
(•2),  Ex  parte  Marston  (3),  and  Ex  parte 
Kibble  (4). 

[Baogallat,  L.  J.,  referred  to  Ex  parte 
Banner  (5).] 

Bighaniy  (?.C,  and  //.  Beed,  for  the 
respondent. — Where  a  judgment  is  sought 
to  be  impeached,  the  onus  is  upon  the 
person  seeking  to  impeach  it.  Prima 
facie  a  judgment  is  obtained  properly  for 
a  debt  which  is  due.  In  Ex  parte  Maber- 
by  (2)  an  affidavit  by  the  creditor  that  he 
had  given  "full  value"  for  the  bill  of 
ezchaiige  on  which  he  sought  to  prove 
was  held  to  import  a  sufficient  considera- 
tion. Of  course  the  Court  can  enquire 
into  the  judgment,  but  the  onus  of  proof 
is  still  upon  the  impeaching  party — Ex 
parte  Marston  (3)  and  Ex  parte  Mudie  (6). 

In  Ex  parte  Banner  (5)  there  was 
fraud.  A  judgment  imports  consideration 
until  it  is  impeached — Ex  parte  Ritso  (7). 
At  all  events  proof  ought  to  be  admitted 
for  the  sum  declared  to  be  due  by  the 
bankrupt  in  his  statement  of  afiairs.  As 
he  is  dead  that  is  sufficient  evidence 
against  him — Price  v.  The  Earl  of  Tor- 
rington  (8). 

Baggallay,  L. J.,  after  stating  the  facts, 
continued  : — The  first  observation  which 
naturally  occurs  to  one  is,  why  was  not 
this  proof  tendered  forty-two  years  ago  f 
It  is  said  that  the  value  of  the  bankrupt's 
assetfi  was  then  so  smaU,  and  the  amount 

(1)  I  Ves.  k  B.  211. 

(3)  2  Mont. &  Ayr.  23 ;  4  Law  J.  Rep.  Bankr.  3. 

(3)  3  Mont.  &  Ayr.  166,  444;  2  Deac.  246; 
8  ibid.  79. 

(4)  44  Law  J.  Rep.  Bankr.  63;  Law  Rep. 
10  Ohanc.  373. 

(6)  Law  Rep.  17  Ch.  D.  480. 

(6)  3  Mont.  D.  &  D.  66 ;  12  Law  J.  Rep. 
Bankr.  26. 

(7)  62  Law  J.  Rep.  Chanc.  636 ;  Law  Rep. 
22  Ch.  D.  629. 

(8)  1  Sm.  L.C.  (8th  ed.)  344 ;  1  Salk  (6th 
td.),  286. 


of  his  debts  so  large,  that  it  was  not 
worth  while  to  incur  the  expense  of  estab- 
lishing  the  claim  to  prove  at  that  time ; 
it  would  have  been  throwing  good  money 
after  bad.  The  creditor  chose  to  act  upon 
that  view  of  the  case,  and  now,  forty-two 
years  afterwards,  his  legal  personal  repre- 
sentative comes  forward  to  make  this 
claim,  which  is  founded  on  a  judgment 
obtained  in  1842,  and  is  only  supported  by 
evidence  as  to  the  information  and  belief 
of  persons  who  could  have  known  nothing 
of  the  original  transaction.  Having  re- 
gard to  the  authorities,  I  think  a  case  has 
been  shewn  for  enquiry  into  the  considera- 
tion for  the  judgment  debt.  It  is  un- 
necessary to  deal  with  the  proposition  of 
Mr.  Winslow  that  in  every  case  the  Court 
of  Bankruptcy  is  entitled  to  enquire  into 
the  consideration  for  a  judgment  debt.  The 
rule  is  clearly  stated  by  Lord  Justice  James 
in  Eps  parte  Kibble  (4)  thus :  "  It  is  the 
settled  rule  of  the  Court  of  Bankruptcy, 
on  which  we  have  always  acted,  that  the 
Court  of  Bankruptcy  can  enquire  into  the 
consideration  for  a  judgment  debt.  There 
are  obviously  strong  reasons  for  this,  be- 
cause the  object  of  the  bankruptcy  laws  is 
to  procure  the  distribution  of  the  debtor's 
goods  among  his  j  ust  creditors.  If  a  judg- 
ment were  conclusive,  a  man  might  allow 
any  number  of  judgments  to  be  obtained 
by  default  against  him  by  his  friends  or 
relatives  without  any  debt  being  due  on 
them  at  all ;  it  is  therefore  necessary  that 
the  consideration  for  the  judgment  should 
be  liable  to  investigation."  As  at  present 
advLsed,  I  do  not  wish  to  lay  it  down  as 
a  rule  that  the  Court  .should  enquire  into 
the  consideration  for  a  judgment  debt  when 
nothing  is  shewn  to  justify  the  enquiry. 
I  am  disposed  to  think  that  prima  facie 
a  judgment  ought  to  be  considered  as 
binding.  But,  if  a  proper  case  is  made, 
I  thiidc  the  Court  ought  to  direct  an 
enquiry  into  the  consideration  for  a  judg- 
ment debt.  The  j  udgment  of  Lord  Justice 
James  in  Ex  parte  Kibble  (4)  appears  to 
me  consistent  with  all  the  previous  cases. 
I  think  if  this  proof  had  been  tendered  at 
the  commencement  of  the  bankruptcy  pro- 
ceedings, it  would  have  been  within  the 
power  of  the  commissioner,  and  it  would 
nave  been  his  duty,  to  direct  an  enquiry 
into  the  consideration  for  the  judgment 


Vol.  54] 


MICHAELMAS  1884  «o  MICHAELMAS  1886. 


91 


Ex  parte  Becell ;  in  re  ToUemache  {Ajfj).),  Bankr.  {No,  1.) 


debt.  But  no  such  investigation  took 
place  because  the  creditor  did  not  then 
think  it  worth  his  while  to  prove.  The 
time  has  gone  by,  and  I  do  not  think  any 
further  evidence  could  now  be  obtained. 
In  my  opinion,  upon  the  evidence  as  it 
stands,  the  proof  ought  not  to  be  admitted. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  proof  is  founded  simply  on  the  judg- 
ment, for  there  is  no  evidence  of  any  in- 
debtedness by  the  bankrupt  independently 
of  the  judgment.  Wliat  is  the  law  on  the 
point?'  In  bankruptcy  a  judgment  cer- 
tainly stands  in  a  different  position  from 
that  in  which  it  previously  stood  as  against 
the  debtor  himself,  because  the  rights  of 
the  other  creditors  of  the  bankrupt  have 
su])ervened.  When  a  person  is  sui  juris, 
a  judgment  against  him  is  very  strong 
j/rinia /acie  evidence  against  him  of  the 
existence  of  a  debt ;  if  he  disputes  it,  he 
must  satisfy  the  Court  that  there  is  some 
reason  which  i*equires  that  the  judgment 
should  be  set  aside.  It  has  been  contended 
that  in  banki'uptcy  a  judgment  ought  to  be 
entirely  disregairded ;  but  it  is  unnecessary 
to  decide  that  point  now.  I  will  deal  with 
the  case  on  the  footing  that  the  judgment 
cannot  be  disregarded,  but  that  there  may 
be  other  facts  which  entitle  the  Court  to 
go  behind  it.  What  are  the  facts  here  1 
The  judgment  was  obtained  by  Phillips  in 
1842,  but  he  made  no  attempt  to  pi-ove 
in  the  bankruptcy.  The  present  claimant 
says  that  his  father,  having  obtained  this 
pramissoiy  note  for  2,250^.  from  the  bank- 
rupt, handed  it  over  to  Phillips,  who  paid 
200/.  for  it,  and  that  he  held  the  note  as 
a  mere  trustee  for  Edwards.  It  is  impos- 
sible to  shut  one's  eyes  to  this,  that  Uie 
payment  of  the  200/.  was  not  a  real  trans- 
action, but  that  it  was  made  to  enable 
Phillips  to  say  that  he  was  a  liolder  of  the 
note  for  value.  It  shews  that,  for  some 
reason  or  other,  Edwards  was  unwilling 
liiuiself  to  sue  tiie  bankrupt  upon  the  note. 
In  my  opinion,  if  the  proof  had  been  put 
forward  at  the  commencement  of  the  bank- 
ruptcy, it  would  have  been  the  duty  of  the 
Court  to  make  enquiry  into  the  considera- 
tion for  the  judgment  debt,  and  we  ought 
not  to  deal  with  the  matter  on  any  other 
footing  now.  We  ought  not  to  put  Edwards 
or  his  estate  in  any  better  position  be* 


cause  he  has  allowed  the  time  to  go  by  till 
those  persons  who  could  have  told  us  the 
real  facts  of  the  case  are  dead. 

It  is  said,  however,  that  the  proof  ought 
to  be  admitted  for  the  1,5002.  which  is 
mentioned  in  the  bankrupt's  statement  of 
affairs.  I  am  of  opinion  that  that  state- 
ment, being  made  after  the  bankruptcy,  is 
not  such  an  admission  against  the  interest 
of  the  bankrupt  as  is  evidence  against  his 
creditors. 

LiNDLEY,  L.J.  — I  am  of  the  sameopinion. 
It  is  rather  a  startling  thing  to  be  asked 
to  admit  a  proof  of  a  debt  forty-two  years 
after  the  commencement  of  the  bankruptcy, 
no  one  having  heard  anything  of  it  till 
now.  It  is  true  that  the  Statute  of  Limi- 
tations  has  not  run.  But  if  we  carry  our- 
selves back  to  the  year  1842,  oould  the 
Court  then  have  allowed  Edwards,  the 
father,  to  make  this  proof  without  any 
investigation  into  his  claim  ?  I  think  not. 
Ixx>king  at  the  ciroumstances,  which  throw 
a  great  deal  of  suspicion  on  the  debt,  it 
would  not  have  been  just  to  the  o^er 
creditors  to  allow  the  proof  without  any 
investigation  then,  and  I  think  it  would 
be  much  less  just  now. 

[Leave  to  appeal  to  the  House  of  Lords 
was  refused.] 


Solicitors— Still   k   Son,  for   ofBcial   assignee; 
M.  T.  Uodding,  for  appellant. 


[IN  THE  COURT  OF  APPEAL.] 

THE  QUEEN  {on  the  pro9ecu- 

1  o«  i         I      iion  o/the  guardiaks  or 

1884.        •  "^ 

Dec.  10,  11. 


HERTHYK  TYDVIL  UNION) 
V.  THE  GUARDIANS  OF 
STEPNEY   UNION. 


pf^Qf — ^Settlement— Residence — 39  <fc  40 
Vict,  c.  61.  8,  34. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  12.] 
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Bankruptcy.  1  „ 

1884  >^^  /wirfe   revell;    in  re 

June  27.      J       TOLLEMACHE  (No.  2).* 

J^a7ikruptct/— Proof— Judguient  Debt— 
Prioi^  Act  of  Bankruptcy— iVotice—Onto8 
of  Proofs Bankrtiptcy  Act,  1849  (12  c£r  13 
Vict.  c.  106),  *.  165. 

Wh^re  a  creditor  seeks  to  prove  in  a 
bankrnptcj/t  under  an  enahlimj  section  of 
an  Act  of  Parliament,  notwithstanding  tJie 
fact  tliat  a  jyrior  act  of  bankruptcy,  upon 
whic/i  the  adjtidication  was  founded,  lias 
been  committed  by  t?ie  bankrupt,  tlie  onus 
is  upon  the  creditor  to  s/iew  tJuU  he  had  no 
fiotice  of  such  prior  act  of  banhruptcy. 

Ex  parte  Schulte ;  in  re  Matanli^  (Law 
Rep.  9  Chanc.  iQ9)  followed. 

This  was  an  appeal  against  the  admis- 
sion of  a  proof  in  the  bankruptcy  of  Lord 
lluntingtower. 

The  proof  was  tendered  by  H.  B.  Garling 
as  residuary  legatee  under  the  will  of  Mrs. 
Madeley,  who  died  in  1856,  she  being  re- 
siduary legatee  under  the  will  of  R.  S. 
Bafisil,  who  died  in  1849,  after  having  ob- 
tained a  judgment  against  the  bankrupt  in 
the  same  year.  The  only  evidence  of  the 
debt  to  Bassil  consisted  of  the  judgment ; 
but  there  was  no  evidence  that,  prior  to 
the  obtaining  of  the  judgment,  BassU  had 
not  had  notice  of  an  act  of  bankruptcy 
committed  by  the  debtor  in  1842,  on 
which  act  of  bankruptcy  the  adjudication 
was  founded.  The  Registrar  admitted 
the  proof,  and  the  official  assignee  and  the 
creditors'  assignees  appealed. 

Winslow,  Q.C.f  and  Yate  Lee,  for  the 
appellants.— Where  a  person  claims  to 
prove  for  a  debt  arising  after  the  commis- 
sion of  an  act  of  bankruptcy  by  the  debtor 
the  onus  is  upon  such  person  to  shew  that 
he  had  no  notice  of  such  act  of  bankruptcy 
—Kr  j)arte  Schulte;  in  re  McUaidie  (1) 
and  Ex  parte  Vale;  in  re  Bannister  (2). 

It  is  true  Ex  parte  ScIivMe  (1)  was  de- 
cided upon  section  95  of  the  Bankruptcy 
Act,  1869;  but  section  165  of  the  Act  of 

♦  Coram  Baggallay,  L.J.,  Cotton,  L.J.,  and 
Linuley,  L.J. 

(1)  Law  Rop.  0  Chano.  409. 

(2)  60  Uw  J.  Rep.  Chanc.  787 :  Law  Reo. 
18  Oh.  D.  137.  *  ^ 


1849,  and  section  47  of  the  Act  6  Geo.  4. 
c.  16,  are  to  the  same  effect. 

Herbert  Reed,  for  the  respondent. — 
Under  the  Act  46  Geo.  3.  c.  136. 
section  2,  it  was  held  that  the  onus  of 
proving  notice  of  an  act  of  bankruptcy  was 
upon  the  person  who  relied  upon  it — 
Robinson  v.  VaU  (3). 

In  Ex  parte  Schulte  (1)  an  execution 
creditor  was  seeking  to  retain  property 
which  had  vested  in  the  trustee  by  the 
doctrine  of  relation  back ;  such  a  case  does 
not  apply  to  a  creditor  seeking  to  prove  in 
a  banla*uptcy. 

Baqg ALLAY,  L.J. — Section  165  of  the 
Act  of  1849  was  in  substance  a  repetition 
of  section  47  of  the  Act  6  G«o.  4.  c.  16, 
which  again  was  a  repetition  of  section  2 
of  the  Act  46  Geo.  3.  c.  135.  Assum- 
ing, therefore,  everything  else  in  favour  of 
the  claimant's  right  to  prove,  the  question 
is  whether  Basal,  at  the  time  when  he 
obtained  his  judgment,  had  notice  of  the 
prior  act  of  bankruptcy  on  which  the  ad- 
judication was  founded  ?  I  am  clearly  of 
opinion  that  in  a  case  of  this  kind  when 
a  person  is  claiming  the  benefit  of  the  pro- 
tection given  by  the  Act,  the  onus  ia  on 
him  to  shew  that  he  had  no  notice  of  the 
prior  act  of  bankruptcy.  Ex  parte  ScfmUe 
(1)  is  a  direct  decision  that  under  section 
95  of  the  Bankruptcy  Act,  1869,  the  onus 
was  on  an  execution  creditor  to  prove  that 
he  had  no  notice  of  a  prior  act  of  bank- 
ruptcy, and  I  think  the  principle  of  that 
decision  equally  applies  to  the  present  case. 
I  can  quite  understand  the  difficulty  there 
is  in  proving  this  absence  of  notice  after  a 
lapse  of  forty  years ;  but  that  arises  from 
the  delay  in  taking  steps  to  establish  the 
claim.  No  blame  attaches  to  the  original 
creditor  for  not  coming  forward  to  prove 
in  the  first  instance ;  it  was  not  worth  his 
while  to  throw  good  money  after  bad. 
But  if  he  had  attempted  to  establish  this 
claim  he  would  have  been  bound  to  prove 
that  he  had  no  notice  of  the  act  of  bank- 
ruptcy committed  prior  to  the  date  of  his 
judgment.     The  proof  must  be  rejected. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  proof  is  on  a  judgment  of  which  we 
do  not  know  whether  it  was  founded  on 

(3)  2  B.  &  C.  762. 
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tori  or  on  contract.  I  agree  with  Lord 
Justice  BaggaUay  that  the  claimant  is 
coming  forward  to  prove  under  the  provi- 
sions of  an  enabling  section,  and  that  con- 
sequently it  is  for  him  to  bring  himself 
within  the  protection  or  benefit  conferred 
by  the  section.  On  the  mere  words  of  the 
section,  I  am  of  opinion  that  the  person 
who  claims  the  benefit  must  assume  the 
burden  of  proving  the  facts  which  entitle 
him  to  it.  At  any  rate,  he  must  give 
some  prima /acU  evidence  of  them.  This 
view  is,  no  doubt,  supported  by  Ex  parte 
SdkuUe  (1),  which  was  decided  under  the 
Act  of  1869.  It  is  said  that  that  case  is 
distinguishable  from  the  present,  because 
there  the  claim  was  to  property  which 
would  otherwise  have  vested  in  the  trustee 
by  reason  of  the  relation  back  of  his  title 
to  the  act  of  bankruptcy.  I  am  of  opinion 
that  there  is  no  real  distinction  between 
the  two  cases.  The  claimant  is  seeking 
to  compete  with  the  other  creditors  for  a 
share  of  the  assets;  the  trustee  claims 
the  assets  for  the  purpose  of  distribution 
among  all  the  creditors.  The  claimant  is 
seeking  to  lessen  the  dividend  payable  to 
the  other  creditors ;  and  he  stands,  for  the 
present  purpose,  in  exactly  the  same  posi- 
tion as  an  execution  creditor  who  is  seek- 
ing to  diminish  the  assets  available  for 
distribution  among  the  creditors.  In  my 
opinion  there  is  no  distinction  between  the 
two  cases.  But  I  rest  my  decision  on  the 
construction  of  section  1G5  of  the  Act  of 
1849.  It  is  said  that  the  judgment  is 
prima  facie  evidence  of  a  previously  exist- 
ing debt ;  but  there  is  nothing  to  shew 
that  the  judgment  was  obtained  in  respect 
of  a  debt  at  all. 

LiNDLET,  L.J. — I  am  of  the  same  opi- 
nion. In  order  to  avail  himself  of  this 
exceptional  privilege  the  claimant  must 
comply  with  the  statutory  requirement — 
that  is,  he  must  prove  that  the  judgment 
creditor  had  at  the  date  of  the  judgment 
no  notice  of  the  prior  act  of  hinkruptcy. 
This  he  cannot  do,  and  his  proof  must 
consequently  be  rejected. 


Solicitors— Still  &  Son,  for  appellants;  llifle, 
Rassell  k.  Co.,  for  respondent. 


{THE  BOURNEMOUTH  COMMISSION- 
EBS  (the  urban  SANITARY  AU- 
THORITY FOR  THE  DISTRIffT  OF 
BOURNEMOUTH)  V,   WATTS. 

Local  Government — Public  EeaUh  Act, 
1875  (38  d;  39  Vict.  c.  55),  88.  150  ami  174 
—  Sewering,  d'c,  Street  —  LiabiUty  of 
Owner  of  Premises  abutting  on  Street — 
Work  done  by  Urban  Autliority  under  Con- 
tract— Contract  not  under  SeaL 

It  is  no  defence  to  an  action  by  an  urban 
authority  to  recover  from  an  owner  in 
default  under  section  150  of  tJie  Public 
Health  ^c«,  1 875,  his  projyortion  of  expenses 
of  paving,  o&c,  a  road,  that  the  work  weu 
done  for  tJis  authority  under  a  contract 
exceeding  in  amount  50/.,  and  that -such 
contract  was  not  under  seal  as  required  by 
section  17 i  of  the  Act. 

Appeal  by  Case  stated  from  the  judg- 
ment  of  the  County  Court  Judge  of  Hamp- 
shire. 

This  is  an  action  brought  to  recover  the 
sum  of  71.  I6s.  lOd.,  being  the  proportion 
alleged  to  be  due  from  the  defendant  for 
the  cost  of  making  good  and  sewering  the 
Heathpoult  Eoad  (continuation),  Bourne- 
mouth, and  the  following  are  the  particu- 
lars of  \he  plaintiffs'  claim  annexed  to  the 
summons : — 

"  The  pLiintiffs  demand  payment  of  the 
following 

"  Proportion  in  respect  of  Manley  Lodge 
of  the  cost  of  making  good  and  sewering 
the  Heathpoult  Road  (continuation)  under 
section  150  of  the  Publis  Health  Act,  1875, 
as  by  the  surveyor's  apportionment — 

^er  13  0 

*•  Interest  at  five  per  cent,  per  annnm 
from  the  17th  of  August,  1883        .    0    3  10 


£7  16  10  ' 


The  case  was  tried  befoi-e  me  on  the  26th 
of  March,  1884,  when  it  was  proved  or 
admitted  that  the  defendant  was  the  owner 
of  the  premises  abutting  on  the  Heath- 
poult Eoad,  Boui-nemouth,  which  is  a 
street  (not  being  a  highway  repairable 
by  the  inhabitants  at  lai-ge)  within  the 
district  of  the  plainti£fs  as  the  urban  sani- 
tary authority,  which  was  not  sewered, 
levelled,  paved,  &c.,  to  the  satisfiiction  of 
the  plaintifls,  and  tiiat  notice  pursuant  to 
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the  PubUc  Health  Act,  1875,  section  150, 
had  been  served  upon  the  defendant,  among 
others,  to  sewer,  level,  pave,  &c.,  the  said 
road.  It  was  al^  proved  that  all  the  re- 
quirements  of  the  said  section  had  been 
complied  with  by  the  plaintiffs,  and  that 
the  work  was  not  done  by  the  defendant, 
but  had  been  done  by  the  plaintiffs  pui'- 
suant  to  the  said  150th  section. 

The  work  was  done  partly  by  the  staff 
of  labourers  and  workmen  in  regular  per- 
manent employ  of  the  plaintiffs,  and  partly 
by  contractors.  The  total  cost  of  the  work 
was  lOlL  5«.,  of  which  751.  lis,  QcL  was 
the  amount  paid  to  such  contractors.  The 
said  sum  of  lOU.  58.,  being  the  expenses 
incurred  by  the  plaintiff  in  executing  the 
work,  was  apportioned  by  the  surveyor  of 
the  plaintiffs  amongst  the  diffei'ent  owners 
fronting,  &c.,  the  said  road,  amongst  whom 
was  the  defendant,  and  he  was  served  with 
notice  of  such  apportionment,  and  did  not 
appeal  against  it :  the  amount  apportioned 
to  him  being  the  above-named  sum  of 
7L  13a 

No  contract  in  writing  under  the  seal 
of  the  plaintifils  for  the  work  was  produced 
or  proved ;  and  it  was  admitted  that  the 
plaintiffs  had  not  complied  with  any  of  the 
provisions  of  section  174  of  the  Public 
Health  Act,  1875. 

The  defendant  contended  that  the  plain- 
tiffs were  not  entitled  to  recover  unless 
they  proved  that  the  requirements  of  the 
174th  section  of  the  Public  Health  Act, 
1875,  had  been  complied  with  by  them, 
such  section  having  been,  as  he  contended, 
enacted  for  the  b^efit  of  the  ratepayers 
and  owners  of  property,  to  protect  them 
from  improvident  contracts  on  the  part  of 
the  plaintiffs  as  such  urban  authority. 

I  reserved  my  decision  until  the  23rd  of 
April,  1884,  when  I  gave  judgment  for  the 
plaintiffs,  holding  that  the  provisions  of 
section  174  of  the  Public  Health  Act, 
1875,  were  directory  only,  and  that  the 
non-compliance  therewith  by  the  urban 
sanitary  authority  was  no  answer  to  the 
plaintiffs'  claim  in  this  action ;  but  I  gave 
the  defendant  leave  to  appeal. 

The  question  for  the  opinion  of  the  High 
Court  is,  whether  under  the  circumstances 
herein  stated  the  non-compliance  by  the 
plaintifib  with  the  provisions  of  the  Public 
Health  Act,  1875,  section  174,  was  an 


answer  to  the  plaintiffs'  claim  on  the  defen- 
dant in  this  action.  If  it  was,  judgment 
is  to  be  entered  for  the  defendant;  if 
not,  my  judgment  for  the  plaintiffs  is  to 
stand. 

Macaskiey  for  the  defendant  appellant. 
— The  County  Court  Judge  held  that 
section  174  was  merely  directory;  but  it 
has  been  held  to  be  obligatory  in  Young  v. 
The  Mayor  of  Leamington  (1);  so  unless 
this  contract  were  under  seal  it  was  void, 
and  could  not  be  enforced  against  the 
local  authority. 

[Hawkins,  J. — Is  there  anything  to 
prevent  the  local  authority  from  paying 
on  a  verbal  contract?  He  referred  to 
The  Qtieen  v.  The  Mayor  of  Norwich  (2).] 

Section  150  only  entitles  the  authority 
to  recover  from  the  owners  the  "  expenses 
incurred"  by  them,  and  if  there  was  no 
liability  to  the  contractor  it  is  a  voluntary 
payment  which  cannot  be  charged  against 
the  owners.  Ilesketh  v.  Atlierton  (3) 
shews  that  the  owner  may  take  objection 
when  called  on  to  pay  the  proportion 
claimed.  The  board  are  trustees  for  the 
rdtepayers,  and  are  bound  not  to  make 
voluntary  payments ;  the  ratepayers  would 
be  deprived  of  the  safeguard  if  it  were 
otherwise. 

[Smith,  J. — Section  257  makes  the 
apportionment  binding  on  the  owner. 
How  can  he  now  raise  a  question  which 
only  affects  part  of  the  sum  claimed  ?] 

In  the  case  of  TJie  Qiueen  v.  Tlie  Mayor 
of  NorwicJi  (2)  there  was  a  mistake  in 
the  estimates,  which  is  quite  different  from 
this  case. 

[Hawkins,  J. — But  it  decided  that 
there  was  no  misapplication  of  the  funds.] 

NoweU  V.  Tlie  Mayor  of  Worcester  (4) 
and  Frend  v.  Dennett  (5)  shew  the  strict- 
ness with  which  these  statutory  conditions 
must  be  fulfilled. 

IL  TinddL  Atkinson,  contra,  was  not 
called  on. 


(1)  62    Law   J.   Rep.  Q.B.  713;  Law  Kep. 

8  App.  Ca^.  617  . 

(2)  30  W.  R.  752. 

(3)  43  Law  J.   Rep.    M.C.   37;    Law    Rep. 

9  Q.B.  4. 

(4)  9   Ezch.    Rep.    457;    23    Law    J.   Rep. 
Exch.  139. 

(5)  27  Law  J.  Rep.  C.P.  314. 
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Boumenumtk  CmnmimonenY,  Watts, 

Hawkins,  J. — ^I  have  no  doubt  astotbe 
liability  of  tbe  defendant  in  tbis  case.  Tbe 
local  aatbority  bad  to  sewer  and  pave  a 
road  under  tbe  powers  of  tbe  Public 
Healtb  Act,  and  were  empowered  to  do 
the  work  tbemselves  and  cbarge  tbe  ex- 
penses upon  tbe  owners,  of  wbom  tbe 
defendant  was  one,  be  being  an  owner  in 
default  witbin  section  150.  Tbey  entered 
into  a  contract  for  part  of  sucb  work,  and 
bad  sucb  contract  been  under  seal  as  re- 
quired by  section  174  no  question  could 
bave  arisen.  But  tbe  boanl  baving  paid 
tbe  contractor  for  bis  part  of  tbe  work 
done,  and  baving  done  tbe  rest  tbem- 
selves, wben  tbey  demand  from  tbe  de- 
fendant payment  of  bis  proportion  of  the 
expenses,  are  met  with  the  objection  that 
tbe  contract  was  for  751.,  was  not  under 
seal,  and  was  therefore  void.  I  am  clearly 
of  opinion  that  this  was  not  a  valid  ob- 
jection. It  could  not,  of  course,  possibly 
prevail  as  to  tbe  cost  of  tbe  work  done  by 
tbe  board  tbemselves — to  tbe  difference, 
that  is,  between  75^.  and  1051, — and  tbe 
claim  here  is  for  defendant's  proportion  of 
tbe  whole  sum.  But  if  this  objection 
applied  to  tbe  whole  sum,  I  should  still 
be  of  opinion  that  it  is  no  answei  to  tbe 
action.  Under  section  150  tbe  edefndant 
ought  to  bave  done  tbe  work  himself ;  it 
has,  on  bis  default,  been  actually  done  by 
tbe  board  and  their  contractor.  Now, 
although  under  section  174  tbe  board 
might  as  against  tbe  contractor,  if  he 
sued  them,  bave  raised  tbe  defence  of  con- 
tract not  under  seal,  still,  the  work  baving 
been  properly  done,  tbey  were  fully  justi- 
fied in  not  setting  up  tbe  technical  defence ; 
and  baving  incurred  tbe  expense  for  tbe 
work  done,  tbey  can  cbarge  tbe  defendant 
with  bis  proportion. 

Tbe  case  of  The  Qiuen  v.  The  Mayor  oj 
Norwich  (2)  is  really  conclusive,  following 
The  Queen  v.  Prest  (6),  that  sucb  a 
technical  defence  may  be  waived,  and  that 
a  payment  made  under  sucb  circumstances 
cannot  be  treated  as  a  misapplication  of 
funds  by  tbe  authority  making  it. 

Smith,  J. — ^I  am  of  tbe  same  opinion.  It 
is  said  that  tbe  board  ought  to  have  taken 
this  objection  and  not  paid  tbe  contractor, 
as  was  done  in  Hunt  v.  The  Wimbledon 


Local  Board  (7);  but  I  think  that  it  is  not 
incumbent  on  a  board  to  set  up  tbe  de- 
fence of  the  want  of  a  seal,  and  my  judg- 
ment is  not  inconsistent  with  anything 
said  in  that  case.  Then  baving  paid  tbe 
money  to  tbe  contractor,  I  think  that  it 
was  an  expense  **  incurred  "  within  section 
150,  and  tbe  defendant  could  be  charged 
with  his  proportion.  Tbe  case  of  Tlie 
Queen  v.  Tlie  Mayor  of  Norwich  (2) 
satisfies  me  as  to  what  our  decision  on 
tbis  view  of  the  case  should  be.  Then 
another  point  is,  I  think,  equally  fiBital  to 
tbe  defendant.  He  is  in  effect  trying 
to  reopen  tbe  apportionment;  be  admits 
bis  liability  as  to  the  work  done  by  tbe 
board's  own  workmen,  but  disputes  it  as 
to  that  done  by  tbe  contractor.  How 
does  be  avoid  the  operation  of  section  257  Y 
That  says  that  the  apportionment  is  con- 
clusive unless  be  takes  tbe  objection  at  tbe 
proper  time  and  in  tbe  proper  way,  as 
shewn  in  sections  150  and  257.  He  is 
indeed  entitled,  when  proceedings  are 
taken  to  enforce  payment,  to  shew  that 
be  is  under  no  liability  at  all  because  of 
tbe  road  being  repairable  by  tbe  inhabitants 
at  large,  or  his  not  being  a  frontager ;  but 
the  amount  of  the  apportionment  it  not 
disputed  at  the  proper  time  cannot  be 
disputed  later  on.  I  think  that  the 
County  Court  Judge  was  right,  and  the 
appeal  must  be  dismissed. 

Judgment  affirmed. 


Solicitors — Lovell,  Son  &  Pitfield,  agents  for  J. 
&  W.  H.  Druitt,  Bournemouth,  for  plaintiffs ; 
Taylor,  Hoare,  Taylor  &  Box,  agents  for 
Noclder  &  Qater,  Salisbury,  for  defendant. 


(7)  48    Taw  J.   Rep.  C.P.  207;    Law  Rep. 
4  C.P.  D.  48. 


(6)  16  Q.B.  Bep.  32;  20  Law  J.  Bep.  Q.B.  17 
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[IN  THB  COURT  OF  APPEAL.] 

Bankruptcy. 

1884. 
July 


JPTCY.1 

11.    I 


In  re  salkeld  ; 
ex  patie  good.* 


Bcmkrupicy — Leeisehold  Interest  of  Bank- 
rupt— Partner  of  Ba/nkrupt  compelled  to 
pay  Bent — Disclaimer  by  Trustee — Impo- 
sition of  Terms — Trustee  and  Cestui  que 
Trttstr^Bankruptcy  Act,  1869  (32  d>  33 
Vict.  c.  71),  *.  23 —>  Bankruptcy  Rules, 
1871,  rule  28. 

T,  ic  S.  were  partners  and  joint  lessees 
of  certain  business  jyremises.     On  dissolu- 
tion of  tlie  partnershi]}  the  lease  was  as- 
signed to  S.,  he  tmdertakvng  the  liabilities 
of  the  business  and  sovenanting  to  pay  the 
rent  and  T.  covenanting  to  stand  possessed 
of  his  interest  in  the  premises  as  trustee 
for  S.     S.JUed  a  liquidation  petition,  and 
the  trustee  sublet  the  premises  at  a  nominal 
rent  in  order  to  keep  the  machinery  in 
working  order  amd  pretfent  deterioration 
from  disuse.     The  trustee  refused  to  pay 
rentf  part  of  which  was  due  at  the  dcUe 
of  the  liquidcUion  and  part  of  which  had 
since  a>ccrued.     T,  was  compelled  to  pay 
it : — Held,  that  the  trustee  could  only  ob- 
tain leave  to  disclaim  the  lease  upon  the 
terms  of  his  payiny  to  T,  the  rent  of  the 
premises  as  from  the  date  of  his  appoint- 
ment until  the  day  when  his  beneficial  occu- 
pation thereof  ceased. 

The  debtor,  John  Salkeld,  was  previously 
to  the  20th  of  March,  1882,  in  partner- 
ship with  John  Thomlinson,  with  whom 
he  carried  on  the  business  of  plaster  and 
cement  manufacturers. 

By  an  indenture  dated  the  1st  of  Janu- 
ary, 1875,  certain  plaster  beds  and  here- 
ditaments, together  with  certain  plant  and 
machinery,  were  demised  by  Earl  Ferrers 
to  John  Thomlinson  and  the  debtor  for 
the  term  of  twenty-one  years  from  the 
25th  of  March,  1874,  subject  to  the  pay- 
ment of  a  rent  and  royalties. 

By  an  indenture  dated  the  20th  of 
March,  1882,  the  partnership  was  dis- 
solved on  the  terms  that  the  debtor  should 
continue  the  business  and  take  over  all 

*  Coram  Baggallay,  L.J.,  Cotton,  L.J.,  and 


the  as.sets  and  liabilities  of  the  firm,  and 
pay  to  Thomlinson  the  sum  of  12,000/. 
by  certain  instalments ;  and  the  said  lease 
was  assigned  to  the  debtor,  he  covenant- 
ing to  pay  the  rent  and  perform  the  cove- 
nants therein  contained. 

By  the  same  deed  Thomlinson  cove- 
nanted with  the  debtor  that  he  would,  as 
from  the  Slst  of  December,  1881,  stand 
possessed  of  all  his  estate  and  interest  in 
the  premises  comprised  in  the  indenture 
of  the  1st  of  January,  1875,  in  trust  for 
the  debtor. 

And  by  another  indenture  of  the  20th 
of  March,  1882,  the  debtor  covenanted  with 
Thomlinson  to  pay  him  the  sum  of  12,000iL 
by  forty  equal  half-yearly  instalments  of 
300/.  each;  and  the  debtor  assigned  to 
Thomlinson  all  the  buOdings,  engines, 
plant,  and  machinery  upon  any  of  Uie  part- 
nership premises,  by  way  of  mortgage,  to 
secure  the  payment  of  the  12,000^  and 
interest. 

On  the  18th  of  June,  1883,  the  debtor 
filed  a  liquidation  petition,  and  at  the 
first  meeting  of  creditors  resolutions  were 
passed  for  a  liquidation  by  arrangement ; 
and  on  the  18th  of  July,  1883,  Alfred 
Good  was  appointed  trustee. 

At  the  date  of  the  liquidation  rent  was 
due  to  Earl  Ferrers  in  respect  of  the  pre- 
mises comprised  in  the  lease,  and  Thomlin- 
son was  compelled  to  pay  this  rent,  and 
further  rent  which  had  accrued  since  the 
date  of  the  liquidation  petition. 

On  the  20th  of  July,  1883,  the  trustee 
let  the  premises  oomprused  in  the  lease  of 
the  1st  of  January,  1875,  to  C,  A.  Salkeld, 
the  debtor's  son,  at  the  rent  of  4/.  per  month, 
in  order  to  keep  the  machinery  and  plant  in 
working  order  and  to  prevent  injury  to  the 
same  from  disuse,  the  tenancy  to  be  deter- 
minable at  one  month's  notice  in  writing 
on  either  side. 

On  the  11th  of  January,  1884,  the  trus- 
tee^ applied  to  the  Court  for  leave  to  dis- 
claim the  debtor's  interest  in  the  lease. 

The  Eegistrar  (Mr.  Pepys)  made  an 
order  giving  the  trustee  liberty  to  disclaim, 
conditionally  upon  his  paying  the  rent  of 
the  premises  to  Thomlinson  as  and  from 
the  date  of  his  appointment  until  the 
day  when  his  benefioal  occupation  thereof 
ceased. 

The  trustee  appealed. 
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In  re  Salkeld.  ;  ex  parte  Good  (Aj)p.\  Bankr. 

R,  Vcmghan  Williams,  for  the  trustee. — 
Ko  terms  onght  to  have  been  imposed 
upon  the  trustee — Ex  parte  Ladbtiry  (1), 
Ex  parte  Inherwood  ;  in  re  Knight  (2), 
Ex  parte  Izard ;  iyi  re  Buahell  (3),  and 
Ex  parte  Amal ;  in  re  Wittan  (4).  The 
principle  of  all  these  cases  in  which  com- 
pensation is  given  to  the  landlord  for  the 
rent  of  which  he  is  deprived  by  the  occu- 
pation of  the  trustee  is  that  he  has  a  claim 
which  he  cannot  enforce  in  any  other  way. 
Thomlinson  is  entitled  to  prove  in  the 
liquidation  for  the  12,000/.,  and  he  can 
alw  prove  on  the  covenant  for  indem> 
nity  contained  in  the  deed  of  the  20th  of 
March,  1882. 

F.  Cooper-WiUU,  for  Thomlinson,  was 
not  called  upon. 

Bagoallay,  L.J.,  stated  the  facts  and 
continued : — Possibly  the  Registrar's  order 
may  mean  that  the  trustee  is  personally 
to  pay  the  rent.  But  it  is  not  an  order 
that  he  do  pay  the  money ;  it  is  only  an 
order  giving  him  leave  to  disclaim  on  con- 
dition of  his  paying  it.  The  substantial 
question  is,  whether  Thomlinson  should 
be  allowed  to  receive  this  particular 
amount  of  rent  in  full,  he  having  paid 
it  to  the  landlord,  or  whether  he  is  only 
entitled  to  a  dividend  upon  it  by  virtue 
of  the  contract  of  the  20th  of  March,  1882. 
It  is  said  that  this  condition  ought  not  to 
be  imposed  on  the  trustee,  because  he  has 
not  had  any  beneficial  occupation  of  the 

rperty.  It  has  been  clearly  established 
^  a  series  of  cases — Ex  parte  Ladhury 
(1),  Ex  parte  hherwood  (2),  Ex  parte 
Izard  (3),  and  Ex  parte  Amal  (4) — that  in 
determining  whether,  on  giving  leave  to  a 
trustee  to  disclaim  a  lease  belonging  to  a 
bankrupt,  he  shall  be  required  to  pay  com- 
pensation to  the  landlord,  the  Court  will 
have  regard,  not  merely  to  the  actual 
benefit  which  has  resulted  to  the  estate 
from  the  trustee's  occupation,  but  whether 
the  possession  was  retained  by  him  with 

(1)  50  Law  J.  Rep.  Chanc.  838;  Law  Rep. 
17  Ch.  D.  632. 

(2)  62  Law  J.  Rep.  Chanc.  370 ;  Law  Rep. 
22  Ch.  D.  384. 

(3)  62  Law  J.  Rep.  Chanc.  678 ;  Law  Hep. 
23Ch.  D.  115. 

(4)  53  I^w  J.  Rep.  Chanc.  134;  Law  Rep 
24  Ch.  D.  86. 

Voj,.  64.— ().B. 


the  view  of  obtaining  a  profit  for  the 
estate.  In  the  present  case  a  lease  was 
granted  by  the  trustee  of  the  ovens  and 
machinery  on  the  property  to  the  debtor's 
son  at  an  almost  nominal  rent,  the  object 
beinfif  that  this  machinery  should  be  kept 
iB  proper  order  until  an  opportanity 
should  arise  of  disposing  of  it  for  the 
benefit  of  the  estate.  I  have  no  doubt 
that  the  possession  of  the  property  was 
retained  by  the  trustee  with  the  view  of 
obtaining  a  benefit  for  the  estate,  and 
therefore  the  case  is  one  in  which  the 
trustee  would  have  been  required  to  pay 
compensation  to  the  landlord.  If  the 
landlord  had  not  been  paid  the  rent,  the 
rule  would  have  applied  that  leave  to 
disclaim  ought  to  be  given  only  on  the 
terms  of  the  trustee's  making  oomjien- 
sation  to  the  landlord.  The  Registrar 
thought  it  right  to  have  the  co-lessee  as 
well  as  the  landlord  before  him,  and  it 
seems  to  me  that  he  was  fully  justified 
in  requiring  the  trustee  to  pay  to  Thom- 
linson that  compensation  which,  if  he  had 
not  paid  the  rent  to  the  landlord,  the 
trustee  would  h^^rwJ^een  required  to  pay 
to  the  landlord.  If  this  condition  was 
not  imposed,  the  trustee  would  have  had 
the  beneficial  occupation  of  the  property 
without  paying  anything  for  it.  The 
principle  which  applies  to  the  case  of  a 
landlord  appears  to  me  to  apply  equally 
to  the  case  of  a  person  who  has  actually 
paid  the  rent  to  the  landlord.  This,  I 
think,  is  sufiicient  to  dispose  of  the  case, 
and  to  shew  that  the  Registrar's  conclu. 
sion  was  right  in  principle.  This  Court 
will  not  interfere  with  the  amount  of 
compensation  fixed  by  him,  unless  it  can 
see  that  he  has  assessed  it  on  a  wrong 
principle. 

Cotton,  L.J. — I  think  the  Registrar's 
order  is  right.  Of  course  this  case  is  dif- 
ferent in  its  circumstances  from  previous 
cases,  but  certain  rules  have  been  laid 
down  by  those  cases.  The  first  question  is 
whether  the  trustee's  occupation  of  the 
leasehold  premises  has  either  been  bene- 
ficial to  the  bankrupt's  estate,  or  was 
contemplated  as  likely  to  be  beneficial  to 
it.  If  so,  the  cases  shew  that  compensa- 
tion ought  to  be  required  to  be  given  to 
the  landlord  as  a  condition  of  allowing  a 
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In  re  SalkeU ;  ex  parte  Good  {App.\  Banhr. 

disclaimer  of  the  lease,  because,  inasmuch 
as  by  virtue  of  the  disclaimer  the  lease 
would  be  put  an  end  to  as  at  the  date  of 
the  trustee's  appointment,  the  landlord 
would  have  no  other  remedy.  In  the 
present  case  the  trustee's  occupation  was 
clearly  intended  for  the  benefit  of  the 
debtor's  estate ;  the  object  was  to  keep  the 
machinery  and  other  chattels  in  such  a 
condition  that  they  should  realise  as  much 
as  possible  for  the  estate.  The  next  ques- 
tion is,  whether  it  is  right  to  require  the 
trustee  to  make  compensation  for  that  bene- 
ficial occupation,  not  to  the  landlord  but 
to  Thomlinson.  Thomlinson's  position  was 
this — he  was  legally  liable  to  pay  the  whole 
rent  to  the  landlord^  but  he  had  no  bene- 
ficial interest  in  the  property.  He  was  a 
trustee  of  his  interest  in  the  lease  for  the 
debtor.  If  the  landlord  had  not  been 
paid  his  rent,  it  would,  according  to  the 
previous  decisions,  have  been- right  to  re- 
quire the  trustee  to  pay  compensation  to 
him  in  respect  of  his  beneficial  occupation. 
Thomlinson,  by  virtue  of  his  position  as  a 
trustee,  and  independently  of  any  express 
contract,  is  entitled  to  be  indemnified  by 
his  cestui  que  tJiist  against  his  legal 
liability  under  the  lease,  and  has  for  that 
purpose  a  lien  on  the  interest  of  his  cestui 
que  b-ust  in  the  lease;  and  when  the  trus- 
tee in  the  liquidation  comes  to  the  Court 
and  asks  that  he  may  be  allowed  to  put  an 
end  to  that  interest  as  from  an  antecedent 
period,  I  think  the  Registrar  was  right  in 
allowing  this  only  on  the  terms  of  his 
paying  compensation  to  Thomlinson,  who 
by  the  disclaimer  would  be  deprived  of 
the  lien  which  he  would  otherwise  have 
had. 

LiNDLEY,  L.J.— I  have  arrived  at  the 
same  conclusion.  I  do  not  regard  the 
case  as  a  simple  one  of  landlord  and 
tenant.  Thomlinson  stood  in  a  peculiar 
position.  He  was  a  joint  lessee  with 
Salkeld,  and  he  afterwards  became  a  trus- 
tee of  his  own  interest  in  the  lease  for 
Salkeld.  The  trustee  in  the  liquidation 
when  he  was  in  possession  of  the  property 
waa  Thomlinson's  cestui  que  trust.  Thom- 
linson was  liable  to  the  landlord,  and  he 
bad  a  lien  on  the  beneficial  estate  of  his 
cestui  que  trust  for  his  indemnity.  He 
was  in  fact  a  secured  creditor,  and  when 


the  property  on  which  he  had  a  seoarity 
is  taken  away,  I  think  he  should  be 
treated  as  if  he  had  that  lien  still.  No 
doubt  he  hod  a  right  to  prove  in  the  liqui- 
dation, but  be  was  also  a  secured  creditor. 


Solicitors— Surr,  Gribble  ic  Co.,  for  appellants  ; 
Ullithorne,  Currey  &  Villiers,  for  respondent. 


[IN   THE   COURT   OF  APPEAL.] 

1884.      I 
Dec.  8,  9.  / 


ASPEY   V,   JONES   AND  OTHERS.* 


County  Court — Jurisdiction  of  Judge  to 
Order  Repayment  of  Money  paid  out  of 
Court  to  Execution  Creditor  by  Mistake — 
Warrant  under  Seal  of  Court  for  Amount 
— Non-lidbility  of  Registrar  and  Bailiff 
or  otJier  Person  acting  under — 1 3  <t'  14  Vict, 
c.  61.  s.  19—15  (6  16  Vict.  c.  54.  s.  6. 

Section  19  q/*  13  <fc  14  Vict  c.  61,  and 
section  6  o/"  15  (i&  16  Vict.  c.  54,  protect  the 
Registrar  of  a  CouiUy  Court  and  Ute 
bailiff  and  his  assistants  from  liability  to 
be  sued  in  an  action  for  seizing  tJie  goods 
of  a  party  under  a  warrant  of  the  Court 
signed  by  the  Registrar  and  umler  tfie 
seal  of  the  Court,  even  assuming  that  the 
Judge  had  no  jurisdiction  to  make  the 
order  upon  whicli  the  warrant  is  founded. 

Section  6  of  15  d;  16  Vict,  c,  54  also 
affords  a  like  protection  to  any  person  who 
acts  under  a  warrant  so  issued. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  a  Special  Case. 

Action  to  recover  damages  for  unlaw- 
fully entering  the  plaintiff's  house  and 
seizing  and  carrying  off  his  goods  and  sell- 
ing them.  The  defendants  were  the  Regis- 
trar of  the  County  Court  at  Brighton,  the 
high  bailiff  of  that  Court,  and  one  Bennett. 

In  June,  1880,  the  plaintiff  in  the  pre- 
sent action  recovered  judgment  against 
one  Moreland  in  the  County  Court  for 
3/.  Ss.  6d.,  and  thereupon  certain  goods 
which  were  in  Moreland's  house  were 
seized  in  execution.     Bennett  laid  claim 

*(hram  Brett,  M.R.,  Cot  ton,  L.J„and  Lindley, 
Ii.J. 
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to  the  goods  in  question ;  and  in  the  result, 
Moreland,  being  told  that  he  could  pay  the 
amount  of  the  execution  into  Court  to 
abide  the  decision  of  the  County  Court 
Judge  as  to  the  ownership  of  the  goods, 
borrowed  the  necessary  amount  and  paid 
it  into  Court,  giving  at  the  same  time 
notice  in  wi*iting  to  the  bailiff  that  he  had 
done  so  under  protest  to  abide  the  event 
of  the  interpleader  proceedings,  and  also 
that  be  had  borrowed  the  money. 

Subsequently  the  warrant-money    and 
notice  were  handed  by  the  bailiff  to  his 
superior,  who  considered  the  money  to 
beloug  to  Moreland,  and  as  Bennett  had 
made  no  claim  in  writing,  disregarded  the 
notice,  treated  the  money  as  having  been 
paid  in  satisfaction  of  the  execution,  and 
paid  it  over  to  the  Begisti-ar's  clerk  with, 
out  telling  him  of  Bennett's  claim  or  of 
the  conditions  upon  which  the  money  had 
been  accepted  by  the  bailiff.     The  money 
was  entered  in  the  County  Court  books  as 
having  been  paid   in  satisfaction  of  the 
iudgment  and  execution,  and  was,  on  the 
application  of  the  plaintiff,  paid  out  to 
him.      After  various  applications  on  the 
part  of  Moreland  the  County  Court  Judge, 
on  the  23rd  of  July,  made  an  order  that 
Aspey  should  within  four  days  from  the 
service  on  him  of  an  interpleader  summons 
then  to  be  issued  return  the  money  which 
had  been  erroneously  paid  out  to  him,  it 
having,  in  fact,  been  paid  into  Court  to 
abide  the  result  of  the  interpleader  pro- 
ceedings as  to  whether  the  goods  in  ques- 
tion belooged  to  Bennett  or  not;  and  in 
default  thereof  Bennett  was  to  be  at  liberty 
to  recover  the  sum  from  Aspey  by  issuing 
a  warrant  of  execution.     An  interpleader 
bummoDs  was  duly  issued  and  served  on 
Aspey,  but,  as  he  did  not  repay  the  money, 
the  defendant  Jones,  as  Begistrar,  and  at 
the  request  of  Bennett,  issued  under  the 
seal  of  the  Court  on  the  29th  of  July  a 
writ  of  Jteri/acias  as  a  warrant  of  execu- 
tion, under  which  the  bailiff  and  his  ofScers 
seized  the   plaintiff's    goods,    levied    the 
amount  ordered  to  be  repaid,  and  paid  it 
into  Court.     The  interpleader  proceedings 
resulted  in  favour  of  Bennett.     The  plain- 
tiff thereupon  brought  the  present  action. 
At  the  trial  it  was  agreed  that  a  Special 
Case  should  be  stated  for  the  opinion  of 
the  Court. 


The  Queen's  Bench  Division  (Denman, 
J.,  Williams,  J. ;  Manisty,  J.,  dissentiente) 
gave  judgment  for  the  defendants,  being  of 
opinion  that  the  County  Court  Judge  had 
jurisdiction  to  make  the  order  dated  the 
23rd  of  July,  and  that  the  defendants  were 
protected  by  statute  from  liability  for  any 
acts  done  by  them  under  the  order  in  ques- 
tion. 

The  plaintiff  appealed. 

Gates,  Q,C,f  and  Corrie  Grant,  for  the 
plaintiff. — The  County  Court  Judge,  being 
functus  officio  at  the  time,  had  no  jurisdic- 
tion to  make  the  order  for  repayment  of 
the  money  paid  by  mistake — Andrews  v. 
Harris  (1),  Carratt  v.  Morky  (2),  Lander 
V.  Gordon  (3),  Irving  v.  Askew  (4),  and 
The  Great  Northern  Railway  Company  v. 
Mossop  (5).      The  Judge  of  an   inferior 
Court  cannot,  by  finding  the  facts  in  a 
particular   way,  give  himself  jurisdiction 
— TA«  Mayor  of  London  v.  Cox  (6).     The 
order  was  merely  an  order  of  the  Judge, 
and  not  in  the  nature  of  a  final  judgment, 
so  that  execution  could  not  be  issued  with- 
out a  further  order   being  made  by  the 
Judge.     Even  if  the  money  had  been  im- 
pressed with  a  trust,  the  proceedings  in 
the  County  Court  were  an  attempt  to  make 
liable  a  person  who  was  not  a  party  to 
the  breach  of  trust.     Section  19  of  13  & 
14  Vict.  c.  61,  and  section  6  of  15  &  16 
Yict.  c.  54,  only  protect  the  Begistrar  and 
bailiff  where  they  have  been  acting  under 
a  proper  warrant ;  but  they  do  not  apply 
where  the  warrant  is  bad  on  the  face  of  it. 

[Brett,  M.R. — Dews  v.  Riley  (7)  shews 
that  the  clerk  of  a  County  Court  is  merely 
a  ministeiial  officer  to  carry  into  effect  the 
order  of  the  Judge,  even  though  the  order 
upon  which  the  warrant  is  founded  is  bad. 
and  he  is  therefoie  protected  by  13  <k  14 
Vict.  c.  61.  s.  19.] 

The  officers  of  the  Court  are  not  pro- 

(1)  1  QB.  Rep..3. 

(2)  1  Q.B.  Rep.  18. 

(3)  7  Mee.  &  W.  218, 

(4)  39  Law  J.  Rep.  Q.B.  118;  Law  Rep. 
6  Q.B.  208. 

(6)  17  Ck>Di.  R.  Rep.  130;  25  Law  J.  Bep. 
C.P.  22. 

(6)  86  Law  J.  Rep.  Exch.  225;  Law  Bcp. 
2  B.  &  I.  App.  239. 

(7)  11  Com.  B.  Rep.  434;  20  Law  J.  Rep. 
C.F.  364. 
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tected  where  the  warrant  is  bad  on  the 
face  of  it ;  here  the  warrant  was  bad,  not 
being  in  compliance  with  the  forms  given. 
The  warrant,  although  given  under  the 
seal  of  the  Coui't,  is  not  such  a  warrant  as 
was  contemplated  by  the  Acts.  Dews  v. 
RHeij  (7)  merely  shews  that  it  is  the  duty 
of  the  officers  to  fill  up  the  forms,  and  the 
sections  referred  to  only  protect  them  for 
any  irregularity  in  a  warrant  which  is  a 
proper  warrant — 19  &  20  Vict.  c.  108.  s. 
60,  and  30  &  31  Vict.  c.  142.  s.  31.  The 
County  Court  Rales,  1875,  Oi-der  XIX. 
rule  1,  Order  XXXVII.  rule  53,  and 
Form  No.  33  were  also  refen*ed  to. 

DanckwerU  (with  him  Tlie  Attorney' 
General  {Sir  H,  James ^  Q.C.)  and  R,  S. 
Wright),  for  the  defendants. — Section  60 
of  19  &  20  Vict.  c.  108  is  intended  to 
give  a  remedy,  and  not  to  take  away  any 
remedy  which  already  exists.  The  person 
who  has  been  guilty  of  any  irregularity  is 
the  person  to  be  sued ;  but  it  is  only  the 
duty  of  the  officers  of  the  Court  to  carry 
into  effect  the  order  of  the  Judge,  and  not 
to  enquire  into  what  the  Judge  has  done — 
Andrews  v.  Harris  (1)  and  Carratt  v. 
Morley{2),  The  csj^o^ Dews  y.  Riley  (7)  is 
to  the  same  eflBect,  and  shews  that  both  the 
officers  of  the  Court  are  protected  by  13  dc 
14  Vict.  c.  61,  section  19.  Section  6  of  15 
ds  16  Vict,  c  54  applies  to  any  person, 
even  though  he  only  comes  forward  and 
states  his  case  to  the  Court.  The  warrant 
being  under  the  seal  of  the  Court  wajs 
good. 

[He  was  stopped.] 

Brett,  M.R. — Assuming  for  the  pur- 
poses of  this  case  that  everything  which 
was  done  in  the  County  Court  was  as  irre- 
gular as  could  be ;  also  assuming,  although 
this  must  not  be  taken  as  our  decision  on 
the  point,  that  the  County  Court  Judge 
had  no  jurisdiction  to  make  the  order 
directing  a  warrant  to  be  issued  to  levy  upon 
the  plaintiff's  goods,  it  seems  that  the 
Registrar,  in  accordance  with  that  order, 
which  was  a  judgment  of  the  County  Com't 
Judge,  did  issue  a  warrant  under  which 
the  plaintiff's  goods  were  seized  in  con- 
formity with  the  directions  contained  in  the 
waiTant,  which,  whether  justified  or  not, 
was  a  warrant  to  the  offioei*s  of  the  Court 
to  sei^e  the  plaintiff's  goods.    This  action 


is  brought  against  the  defendants  for  a  mere 
seizura  of  the  plaintiffs  goods,  and  not  in 
respect  of  the  mode  in  which  they  were 
seized;  and  is  therefore  brought  against  them 
in  respect  of  what  was  done  in  conformity 
with  the  directions  contained  in  the  war- 
rant itself.    The  question  is,  whether,  upon 
the  assumptions  which  I  have  made,  the 
plaintiff  is  entitled  to  maintain  the  action 
against  any  one  or  all  of  the  defendants. 
In  my  opinion  they  are  all  protected  by 
statute.    Section  19  of  13  «k  14  Vict.  c.  61 
provides  that  no  action  is  to  be  brought 
against  any  high  bailiff  or  bailiff  for  any- 
thing done  in  obedience  to  any  warrant 
under  the  hand  of  the  clerk  —now  the  Re- 
gistrar (8) — of  the  Court  and  the  seal  of  the 
Court  until  a  demand  has  been  made  by  the 
party  intending  to  bring  the  action  of  the 
perusal  and  copy  of  the  warrant  and  the 
same  has  been  refused  for  six  days  after 
the  demand.     Even  if  all  these  conditions 
had  been  fulfilled,  it  is  further  provided 
that,  on  the  pi-oduction  of  the  warrant  at 
the  trial,  the  jury  are  to  give  a  verdict  for 
the  defendant,  notwithstanding  any  defect 
of  jurisdiction  or  other  irregularity  in  the 
warrant.      If,  therefore,  the   warrant  is 
under  the  hand  of  the  Registrar  and  the 
seal  of  the  Court,  the  bailiff  is  protected 
upon  the  production  of  the  warrant,  not- 
withstanding any  defect  of  jurisdiction  or 
other  irregularity  in  such   warrant.     It 
was  argued  that  the  section  does  not  apply 
if  there  be  any  irregularity  or  want  of 
jurisdiction  in  fact  which  also  appears  upon 
the  face  of  the  warrant ;  but  it  was  ad- 
mitted on  the  other  hand  that  the  section 
would  apply  if  any  want  of  jurisdiction  or 
irregularity  did  in  fact  exist  which  does 
not  appear  upon  the  £3BW5e  of  the  warrant. 
Such  a  contention  would,  however,  lead  to 
this,  that  the  officers  of  the  Court,  who  are 
mere  ministerial  officei*s,  would  be  bound 
to   read  a  warrant,  and  pass  their  own 
judgment  upon  it  whether  it  was  r^fular 
and  whether  the  Judge  had  jurisdiction 
to  make  the  order  under  which  it  was 
issued.     It  is  however  sufficient  for  the 
officers  to  see  whether  the  warrant  is  under 
the  hand  of  the  Registrar  and  the  seal  of 
the  Court,  and  if  it  is,  then  they  are  pro- 
tected.    I  also  think  that  the  Registrar  is 

(8)  Id  k  20  Vict.  c.  108.  s.  8. 
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protected,  because  he  is  here  sued,  not  for 
having  issued  an  improper  warrant,  but 
in  respect  of  what  he  has  done  under 
the  warrant.  Dews  v.  RiUy  (7)  shews 
that  this  protection  is  extended  to  the 
clerk  or  Registrar  \  and,  in  addition,  there 
is  also  section  6  of  15  <fe  16  Vict.  c.  54, 
which  provides  that  if  any  action  is  brought 
against  any  person  for  anything  done  in 
pursuance  of  any  County  Court  Act,  such 
person  may  give  the  special  matter  in  evi- 
dence, and  the  warrant  under  the  seal  of 
the  Court  being  produced  is  to  be  deemed 
sufficient — not  prima  fade — proof  of  the 
authority  of  the  County  Court  previous  to 
the  issuing  of  the  warrant.  The  effect  of 
that  section  seems  to  me  to  be  that,  any 
person  who  acts  under  such  a  warrant  is 
protected  from  an  action  for  anything  done 
except  an  irregular  proceeding  under  the 
warrant;  for  the  warrant  itself  is  suffi- 
cient proof  of  the  authority  of  the  County 
Court  previous  to  the  issuing  of  the  war- 
rant, and  the  party  who  acts  under  it  is 
not  to  see  whether  the  Court  had  jurisdic- 
tion to  make  the  order  which  directs  the 
warrant  to  issue.  Therefore  the  R^istrar 
as  well  as  the  bailiffii,  and  also  any  person 
who  has  submitted  his  case  to  the  Court 
and  has  obtained  the  order  and  warrant  of 
the  Court,  are  also  protected  by  section  6 
of  15  &  16  Vict.  c.  54.  The  defendants 
here  are  therefore  protected  under  these 
two  sections  by  the  mere  fact  that  the  war- 
rant was  under  the  seal  of  the  Court  and 
that  nothing  was  done  by  them  under  it 
except  what  was  directed  by  it.  Anaction 
cannot  therefore  be  maintained  for  the 
mere  seizure  of  goods  under  the  warrant. 
The  proceedings  in  the  County  Court  being 
complicated,  and  there  having  also  been  a 
difference  of  opinion  in  the  Court  below, 
the  plaintiff  was  justified  in  questioning 
those  proceedings,  and  the  appeal  will  be 
dismiffied  without  costs. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
There  has  been  a  good  deal  of  argument  to 
shew  that  the  order  in  question  was  one 
which  could  not  be  justified,  and  that  the 
Judge  had  no  jurisdiction  to  make  it.  It 
was  said  that  the  sections  relied  on  only 
referred  to  warrants  such  as  are  specified 
in  the  forms  given  in  the  Acts«  But,  in 
my  opinion,  that  is  not  so.    Even  if  there 
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were  any  defect  of  jurisdiction  or  other 
irregularity  in  the  warrant,  it  is  a  warrant 
of  the  Court  signed  by  the  Registrar  and 
under  the  seal  of  the  Court.  That  objec- 
tion cannot  prevail ;  if  it  were  otherwise, 
an  onerous  duty  would  be  thrown  upon 
the  officers  of  the  Court  to  see  whether  a 
warrant  was  good  or  bad. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. The  sections  are  so  worded  as  to 
confer  the  protection  claimed. 

Appeal  dismissed. 


Solicitors — Baker,  Blakcr  &  llawes,  agents  for 
Schomberg,  Prince  &  Co.,  Brighton,  for  plain- 
titf ;  Hare  &  Co.,  agents  for  the  Solicitor  to 
the  Treasury,  for  defendants. 


[IN   THE   COURT   OF  APPEAL.] 
yv^    o    >  WEBSTER  V.   MYER.* 

Practice — Lapse  of  (hie  Year  since  tlie 
Last  Proceeding — Notice  of  Intention  to 
Proceed — Judgment  by  Default — Rules  of 
Court,  1883,  Order  LXIV.  rule  13. 

Where  in  an  action  there  has  been  no 
proceeding  for  one  year  from  last  proceed- 
ing had,  a  plaintiff  who  desires  to  sign 
judgment  must  give  to  tits  defendarU  a 
month*s  notice  of  his  intention  to  proceed, 
even  though  the  defendant  did  not  enter  an 
appearance  to  a  speciaUy  indorsed  writ 
issued  and  served  by  the  plaintiff. 

Motion  ex  parte  after  refusal  by  the 
Queen's  Bench  Division. 

In  September,  1881,  the  plaintiff  issued 
a  specially  indorsed  writ,  which  was  served 
on  the  defendant  in  December,  1881.  The 
defendant  did  not  appear  to  the  writ,  and 
the  plaintiff  took  no  further  step  until 
November,  1884,  when  he  applied  to  the 
Queen's  Bench  Division  to  be  allowed  to 
sign  judgment  for  default  of  appearance. 
The  affidavit  of  service  was  sworn  in 
September,  1884.  The  Queen's  Bench 
Division  refused  the  motion,  on  the  ground 
that  he  had  not  given  a  month's  notice 
to  the  other  party  of  his  intention  to  pro- 
ceed, and  therefore  that  he  had  not  complied 

*  Coram  Brett,  M.R.,  and  Lindley,  L.J. 
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with  the  requirements  of  Order  LXIV. 
rule  13(1). 

The  plaintiff  appealed. 

PouUer,  for  the  appellant. — No  doubt 
more  than  one  year  has  elapsed  since  the 
last  proceeding  was  taken ;  but  it  was  held 
imder  the  Kules  of  BLilary  Term,  1853, 
and  the  rules  in  force  before  those  rules, 
that  notice  was  not  requii*ed  in  such  a  case 
after  verdict.  May  v.  Wooding  (2),  New- 
ton V.  Boodle  (3),  and  the  rules  on  which 
those  cases  were  decided,  were  substantially 
to  the  same  effect  as  the  rule  now  in  force. 
It  was  decided  in  Thompson  v.  Langridge 
(4)  that  a  plaintiff  could  enter  up  judg- 
ment  on  a  cogiwvit  given  before  appear- 
ance, upon  which  no  step  had  been  taken 
for  more  than  a  year,  without  giving  a 
term's  notice.  In  this  case  there  is  no 
matter  in  controversy  :  the  defendant  has 
not  appeared,  he  has  allowed  judgment  to 
^  by  default,  so  that  he  in  fact  confesi^es 
the  cause  of  action,  and  the  plaintiff  is 
entitled  to  sign  judgment  without  giving 
a  month's  notice.  In  Tlie  Staffordshire 
Joint  Stock  Bank  v.  Weaver  (5)  Field,  J., 
at  chambers,  held  that  a  month's  notice 
must  be  given ;  but  that  decision  would 
seem  not  to  be  in  harmony  with  the  pre- 
vious practice,  as  explained  in  Chittt/a 
Arclibold,  13th  ed.  p.  180. 

Brett,  M.R. — Is  signing  judgment  a 
proceeding]  By  Order  XIII.  rule  3, 
"Where  a  writ  of  summons  is  indorsed 
for  a  liquidated  demand,  whether  specially 
or  otherwise,  and  the  defendant  fails  or  all 
the  defendants,  if  more  than  one,  fail  to 
appear  thereto,  the  plaintiff  may  enter  final 
judgment  for  any  sum  not  exceeding  the 
sum  indorsed  on  the  writ."  To  do  this 
the  plaintiff  must  shew  that  the  writ  has 
been  served — that  is,  he  must  take  certain 

(1)  RiUes  of  Court.  1883,  Order  LXIV.  rule 
13  :  **  In  any  cause  or  matter  in  which  there  has 
been  no  proceeding  for  one  year  from  the  last 
proceeding  had,  the  party  who  desires  to  proceed 
shall  give  a  month's  notice  to  the  o.her  party  of 
his  intention  to  proceed.  A  summons  on  which 
no  order  has  been  made  shall  not,  but  a  notice 
of  trial,  although  countermanded,  shall,  be 
deemed  a  proceeding  within  this  rule." 

(2)  3  M.  &  S.  600. 

(3)  3  Com.  B.  Rep.  796. 

(4)  1  Exch.  Rep.  361. 

(6)  Weekly  Notes,  1884,  p.  78. 


.steps  and  do  certain  things,  and  then  he 
can,  in  the  circumstances  specified,  grt 
judgment  signed.  That  is,  some  step  must 
be  taken  to  enable  him  to  get  judgment 
and  execution,  or  to  get  relief,  as  the  case 
may  be.  That  step  is,  I  think,  a  proceed- 
ing ;  and  then  I  find  that  Order  LXIV. 
rule  13  says,  "In  any  cause  or  matter  in 
which  th/re  has  been  no  pi-oceeding  for 
one  year  from  the  last  proceeding  had,  the 
party  who  desires  to  proceed  shall  give  a 
month's  notice  to  the  other  party  of  his  in- 
tention to  proceed."  So  that  if  there  has 
been  no  proceeding  taken  towaixls  that 
judgment  which  gives  the  remedy  or  relief 
sought  for  one  year,  then,  by  the  terms  of 
the  rule,  a  month's  notice  is  required.  If 
that  which  by  Order  XIII.  rule  3  is  a 
necessary  process  to  get  judgment  can  be 
said  to  be  a  proceeding,  then  the  plain- 
tiff is  in  this  case  within  the  very  words 
of  Order  LXIV.  rule  13. 

It  has  been  urged  that  there  are  two  cases 
which  shew  that  the  provisions  of  this  rule 
do  not  apply  to  a  case  of  default  of  appear- 
ance;  and  the  suggestion  is,  that  those 
cases  were  decided  upon  a  rule  similar  in 
terms  to  the  present  rule,  and  therefore 
that  they  give  a  principle  tor  the  interpre- 
tation  of  this  rule.  But  those  decisions 
were  given  in  cases  in  which  a  verdict  had 
passed,  and  the  rule  on  which  they  were 
given  was,  though  similar  to,  not  the  same 
as  this  rule.  It  is  not  necessary  to  say 
whether  those  decisions  were  or  were  not 
correct,  regard  being  had  to  the  rule  which 
was  in  force  when  they  were  given ;  but, 
assuming  that  they  do  apply  to  the  rule 
now  in  force,  then  I  am  of  opinion  that 
they  are  not  to  be  earned  farther,  and  that 
they  must  be  confined  to  cases  in  which  a 
verdict  has  passed.  This  case  seems  to  me 
to  fall  within  the  terms  of  the  nila  The 
application  must  be  refused,  and  the  proper 
notice  must  be  given. 

LiNDLET,  L.J. — I  am  of  the  same  opi- 
nion. It  seems  to  me  that  this  application 
is  in  fact  an  application  to  the  Court  to 
repeal  rule  13  of  Order  LXIV.,  and  that 
it  must  be  refused. 

AppUccUion  refused. 


Solicitor — Appellant  in  person. 
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[IN  THE  COUET  OF  APPEAL.] 

{THE  MANCHESTER,  SHEF- 
FIELD, AND  LINCX)LK8HIRE 
RAILWAY  COMPANY  V.  THE 
DENARY  MAIN  COLLIERY 
COMPANY.* 

RaUtoay — The  Railways  Clauaea  Con- 
solidation Act,  1845  (8  d;  9  Vict.  c.  20), 
*.  90 — Grouping  of  Routes — Undue  Pre- 
ference— Action  for  Overcharges — Railway 
and  Canal  Traffic  Act,  1854  (17  d^  18  Fict. 
e,  31),  ss.  2,  3,  and  6. 

JVo  ctction  can  he  maintained  for  a  breaclh 
of  section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  for  the  word  "^^roceccZ- 
ing  "  in  section  6  of  that  Act  indudes  action, 
arid  the  only  remedy  is  tluU  given  by 
section  3. 

By  S  d:  9  Vict.  c.  20.  s,  90,  railway 
companies  are  empowered  to  alter  or  vary 
the  toUs  fixed  by  their  Acts,  provided  thai 
all  such  tolls  be  at  all  times  cha/rged  equally 
to  all  persons  and  after  the  same  rate  in 
respect  of  all  passengers  and  of  all  goods 
or  carriages  of  the  same  description  and 
conveyed  by  a  like  carriage  "passing 
only  over  the  same  portion  of  the  line 
of  railtoay  under  the  same  circumstances, 
and  no  reduction  or  advance  in  any 
such  tolls  shall  be  made  either  directly 
or  indirectly  in  favour  of  or  against 
any  particular  company  or  person  "  : — 
Held,  that  this  section  empowers  a  railway 
company  to  vary  its  tolls  within  the  limits 
set  by  its  special  Act;  that  the  words 
**  passing  only  over  the  same  portion  of  the 
line "  mean  passing  between  the  same 
points  of  departure  and  arrival  and  pass- 
ing over  no  other  part  of  the  line  ;  that  the 
words  ^^ under  tlhe  like  circumstances" 
mean  under  like  circumstances  as  regards 
the  services  performed  by  the  railioay  com- 
pany in  receiving,  carrying,  and  delivering 
the  goods  ;  a/nd  thai  the  prohibition  against 
favour  shewn  to  any  particular  person  is 
not  more  extensive  than  the  equality  clause 
which  precedes  it,  bul  is  confined  to  cases 
in  whicJi  goods  of  a  similar  description  are 
carried  ordy  between  the  same  termini  and 
under  the  same  circumstances. 

A  railway  company  cfiarged  one  uni- 
form set  of  rates  for  tlie  carriage  of  goods 

*  CoraM,  Brett,  M.R.,  Cotton,  L.J,,  and  Lind- 
ley,  L.J. 


from  forty-eight  different  coUi&i*ies  to  a 
number  of  places  lying  eastward  of  those 
collieries,  so  that  D.  whose  colliery  was  the 
easternmost  of  these  collieries  was  charged 
the  same  as  other  persons  whose  collieries 
were  situcUed  farther  west  and  whose  goods 
were  consequently  carried  a  grecUer  dis- 
tance : — Held,  tlutt  this  did  not  comtitute 
a  breach  o/*  8  <{r  9  Vict.  c.  20.  s.  90,  as  the 
goods  carried  were  not  carried  only  over 
the  same  part  but  also  over  otJur  parts  of 
the  line. 

A  railway  company  carried  coals  for 
D.  and  B.  under  the  lik^  circumstances  as 
regards  trouble  and  cost  to  the  company, 
and  charged  B,  for  some  of  such  coals  less 
than  it  charged  D. : — Held,  that  if  D.  Jhod 
sliewn  that  he  had  sustained  pecuniary  loss 
he  would  have  been  entitled  to  damages; 
bul  that  D.  had  not  sliewn  any  circum- 
stances which  would  establish  that  the  rail- 
way company  was  liable  to  him  in  damages 
for  sucli  breach  of  section  90. 

Appeal  from  the  judgment  of  the  Queen's 
Bench  Division,  reported  53  Law  J.  Kep. 
Q.B.  579,  and  on  a  Special  Case  stated 
by  an  arbitrator. 

The  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company  sued  the  Denaby 
Main  Colliery  Company  to  recover  a 
balance  of  carriage  account.  The  colliery 
company  counter-claimed  for  overcharges 
for  goods  carried  between  the  14th  of 
December,  1874,  and  the  14th  of  December, 
1880,  being  a  period  of  six  years  before 
the  commencement  of  the  action,  and  for 
damages. 

The  action  was  referred  to  an  arbitrator, 
who  stated  the  following  Special  Case  : — 

PartL 

1.  The  defendants  are  colliery  owners 
carrying  on  their  business  at  the  Denaby 
Main  Colliery  near  Doncaster. 

2.  It  is  the  business  of  the  defendants 
to  raise  and  sell  coals  for  delivery  in 
different  parts  of  the  kingdom  and  abroad. 
They  deal  only  in  coals  raised  from  their 
own  mines.  Their  colliery  is  situated  on 
the  line  of  the  plaintiffs'  railway,  and  con- 
nected with  it  by  sidings.  A  large  portion 
of  their  coal  leaves  their  colliery  by  the 
plaintifl^'  line,  from  which  it  passes  either 
along  the  plaintiffs'  line  only,  or  along  the 
plaintiffs'  line  and  thence  to  the  various 
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lines  connected  there\vith.  The  defendants' 
colliery  has  no  direct  communication  with 
any  other  line  of  railway  except  that  of 
the  plaintiffs.  The  defendants  sell  coal  at 
(amongst  other  places)  Great  Grimshy 
(hereinafter  called  Grimsby),  Goole,  and 
Hull. 

3.  Amongst  the  customers  of  the  defen- 
dants are  Mr.  Bannister  and  Messrs.  Josse 
&  Co.,  both  of  whom  cany  on  busi- 
ness in  a  large  way  as  coal  merchants 
at  Grimsby.  Messrs.  Josse  &  Co.  also 
carry  on  business  at  Hull  and  Goole. 
They  buy  coal  not  only  of  the  defendants 
but  of  a  large  number  of  other  owners  of 
collieries  both  in  the  South  Yorkshire  coal- 
fields and  elsewhere.  The  plaintiff'  i-ail- 
way  is  the  only  railway  leading  from  the 
South  Yorkshire  coalfield  (in  which  the 
defendants'  colliery  is  situated)  to  Grimsby. 

4.  The  plaintiffs  carry  coal  for  Ban- 
nister and  for  Josse  &  Co.  as  well  as  for 
the  defendants.  The  plaintifis  carry  coal 
for  the  defendants,  for  Bannister,  and 
for  Josse  &  Co.  from  the  Denaby  Main 
Colliery  to  Grimsby  for  shipment  there. 
Upon  all  the  coals  sold  by  the  defen- 
dants to  Bannister  or  to  Josse  &  Co.,  and 
carried  by  the  plaintiffs  from  Denaby 
Main  Colliery  to  Grimsby  (whether  for 
shipment  or  for  land  sale  as  hereinafter 
mentioned),  the  carriage  has  been  paid  by 
Bannister  or  Josse  &  Co.,  as  the  case 
might  be.  Upon  coal  sold  by  the  defen- 
dants to  other  customers  (whether  for  such 
shipment  or  land  sale^  the  carriage  has 
been  paid  sometimes  oy  the  defendants 
and  sometimes  by  the  customers.  From 
February,  1874,  to  December,  1876,  the 
plaintiffs  made  to  Bannister  an  allowance 
or  rebate  of  8^^.  per  ton  from  the  published 
rate  of  carriage  in  respect  of  all  coal 
shipped  by  certain  steamers  known  as  the 
Hamburg  American  steamers. 

5.  The  circumstances  under  which  this 
allowance  was  made  are  as  follows : — The 
Hamburg  and  American  Steam  Shipping 
Copipany  had  a  line  of  steamers  to  the 
West  Indies.  The  agents  of  the  plaintiffs 
induced  them  to  make  Grimsby  a  calling 
place  for  their  ships.  They  were  accus- 
tomed to  use  Welsh  coal.  It  was  ascer- 
tained by  the  plaintiffs  that  if  the  Ham- 
burg Company  could  get  the  South  York- 
shire ooal  at  a  reduction  of  lOr/.  or  a  shil- 
ling on  the  then  current  prices  they  would 
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buy  coal  at  Grimsby  in  place  of  the  Welsh 
coal.  To  enable  this  to  be  done,  and  in  the 
hope  that  the  South  Yorkshire  coal  might 
thus  be  introduced  to  the  West  Indian 
market,  the  plaintif&  agreed  to  make  Ban- 
nister an  allowance  of  8c/.  per  ton  upon 
the  rates  for  carriage  of  South  Yorkshire 
coal  from  any  colliery  in  the  South  York- 
shire coalfield  to  Grimsby  (including  the 
Denaby  Main  Colliery)  in  respect  of  all 
ooal  shipped  by  the  Hamburg  American 
steamers.  They  did,  in  fact,  make  to  Ban- 
nister such  an  allowance  on  all  coals  so 
shipped;  but  there  was  no  evidence  to 
shew  from  what  particular  collieries  in  the 
South  Yorkshire  coalfield  such  coal  came. 
They  gave  no  public  or  other  notice  that 
they  were  doing  so,  or  that  they  would 
make  similar  allowances  to  other  persons 
under  similar  circumstances.  There  was 
no  conti^act  on  the  part  of  Bannister  that 
any  definite  quantity  should  be  so  shipped, 
and  the  services  performed  by  tibe  plain- 
tiffs in  respect  of  such  coal  were  identical 
with  those  performed  by  them  in  respect 
of  any  other  coal  shipped  at  Grimsby. 
They  did  in  faxst  cariy  for  the  defendants 
between  February,  1874,  and  December, 
1876,  lai^  quantities  of  coal  for  shipment 
at  Grimsby  in  respect  of  which  they 
charged  and  received  the  full  rate  (during 
one  portion  of  the  time  3«.  8</.,  and  during 
the  residue  3«.  id,  per  ton).  The  last- 
mentioned  coals,  except  in  so  far  as  may 
appear  in  this  paragraph,  were  carried 
under  the  same  circumstances  as  the  coals 
shipped  by  the  Hamburg  American 
steamers.  The  allowance  in  question  was 
not  known  to  the  defendants  at  the  time 
it  was  made,  nor  for  several  years  after- 
wards. 

The  said  allowance  was  made  to  Ban- 
nister only  in  respect  of  coal  shipped  on 
board  the  said  steamers,  and  not  in  respect 
of  any  other  coal  carried  by  the  plaintiffs 
for  him  for  shipment  at  Grimsby. 

6.  After  December,  1876,  the  Hamburg 
American  steamers  ceased  to  call  at  Grims- 
by, and  the  allowance  thus  came  to  an 
end. 

7.  The  ooal  sent  to  Grimsby  from  jbhe 
various  South  Yorkshire  collieries  was 
partly  for  shipment,  partly  for  land  sale 
at  Grimsby.  There  were  different  rates 
for  the  carriage,  according  as  coal  was  for 
shipment  or  for  land  sale.     The  several 
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rates  charged  from  time  to  time  during 
the  period  covered  bj  this  action  for  the 
carriage  of  coal  for  shipment  and  land  sale 
were  as  follows  :^- 

From  the  1st  of  July,  1876,  to  July, 

1878,  for  land  sale,  is.  2d ;  for  shipment, 
3«.  id.     From  August,   1878,  to  June, 

1879,  for  land  sale,  £.  lOd. ;  for  shipment, 
3*.  id.     From  July,  1879,  to  December, 

1880,  for  land  sale,  Ss.  lOd. ;  for  shipment, 
38.  Id.  The  above  charges  were  made  to 
every  one  for  whom  the  plaintiffs  carried 
coal  from  the  South  Yorkshire  coalfields,  ex- 
cept Bannister  and  Josse  &  Co.  Many  years 
ago  the  plaintiffs  agreed  with  Bannister  to 
charge  him  in  respect  of  coal  for  land  sale 
the  same  rates  as  in  respect  of  coal  for  ship- 
ment. The  shipment  rate  was  at  that  time 
3s.  Sd.f  and  daring  the  whole  period  covered 
by  this  action  Bannister  continued  to  be 
charged  at  the  rate  of  38.  Sd.  for  land  sale 
coal,  thus  giving  him  an  allowance  at  one 
time  of  6d.  and  afterwards  of  2d.  per  ton. 
From  July,  1876,  to  July,  1878,  the  plain- 
tiffs made  Josse  an  allowance  of  id.  per 
ton  upon  the  rates  charged  in  respect  of 
his  land  sale  coal. 

8.  Land  sale  coal  for  persons  other  than 
Bannister  and  Josse  dc  Co.  has  to  be  taken 
into  the  goods  yard  of  the  plaintiffs,  and 
there  placed  on  sidings  and  kept  until 
taken  away  by  the  consignee.  Charges  for 
the  occupation  of  sidings  are  made  by  the 
plaintiffs  after  the  trucks  have  remained 
two  days  upon  the  siding.  Bannister  and 
Josse  i  Co.  have  coal  yards  of  their  own 
in  Grimsby  Town  connected  with  the  plain- 
tiffs' line,  and  land  sale  coal  for  them  dnr- 

ng  the  whole  period  covered  by  this  action 
was  delivered  directly  into  their  yard,  and 
upon  such  delivery  the  plaintiffs  had  no- 
thing further  to  do  with  it.  It  was  to  the 
interest  alike  of  Bannister  and  Josse  &  Co. 
and  of  the  defendants  to  keep  the  trucks 
in  which  coals  are  delivered  at  Grimsby  as 
short  a  time  as  possible,  but  the  fact  that 
Bannister  and  Josse  &  Co.  had  their  own 
yards  enabled  them  to  return  the  trucks 
consigned  to  them  upon  the  whole  more 
promptly  than  the  defendants  could.  Ban- 
nister and  Josse  &  Co.,  and  not  the  colliery 
owner,  paid  the  carriage  upon  all  coal 
delivered  at  their  respective  yards. 

9.  By  reason  of  the  matters  stated  in 
paragraph  8  it  cost  the  company  less  per 
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ton  to  carry  cosJs  to  Grimsby  Town  for 
delivery  to  Bannister  and  Josse  &  Co.  than 
for  delivery  there  to  the  defendants.  The 
plaintiffs  have  not  shewn  to  my  satisfac- 
tion that  the  allowance  of  either  '^d.  or  2d. 
a  ton  on  all  coal  carried  to  Grimsby  for 
Bannister,  or  that  of  id.  a  ton  on  all  coal 
carried  to  Grimsby  for  Josse  <&  Co.,  was 
adequately  represented  by  the  saving  to 
the  plaintifis.  No  calculation  or  estimate 
of  the  amount  of  the  saving  appears  to 
have  been  made  when  the  allowance  was 
agreed  upon  or  at  any  other  time.  There 
was  no  difference  in  the  amount  so  saved 
when  the  allowance  to  Bannister  was  6t/. 
and  when  it  was  2^.,  nor  has  any  reason 
been  given  why  a  different  amount  was 
fixed  upon  as  the  allowance  to  Josse  h 
Co.  The  arrangement  to  make  an  allow- 
ance of  this  description  to  Bannister  was 
made  many  years  ago  upon  the  occasion  of 
his  establishing  a  yard  of  his  own  into 
which  the  coal  might  be  delivered.  The 
allowance  to  Josse  k  Co.  began  in  1876. 
The  reason  for  making  it  is  not  otherwise 
explained  than  that  it  was  made  "  at  their 
earnest  solicitation." 

10.  During  the  whole  of  the  period 
covered  by  this  action  the  plaintifili  have 
allowed  to  Bannister  and  to  Josse  &  Co.  a 
rebate  of  two  per  cent,  upon  their  respec- 
tive net  debits  in  respect  of  coal  traffic  of 
every  description  (and  whether  in  plain- 
tiffs' or  in  owners'  waggons)  carried  for 
them.  This  allowance  has  not  been  made 
to  any  one  else. 

11.  The  plaintiff  make  no  separate 
charge  for  the  return  of  empty  waggons. 
Both  Bannister  and  Josse  L  Co.  own  a 
large  number  of  waggons  and  deal  with 
many  collieries.  The  defendants  own  a 
much  larger  number  of  waggons  than 
either  Bannister  or  Josse  k  Co.,  and  a 
large  quantity  of  the  coal  purchased  by 
Bannister  and  Josse  k  Co.  from  the  defen- 
dants was  carried  in  the  defendants'  wag- 
gons. Both  Bannister  and  Josse  dc  Co« 
allow  the  plaintiffs  to  take  any  of  theii 
empty  waggons  to  any  colliery  with  which 
Bannister  and  Josse  <&  Co.  respectively 
deal,  to  which  it  may  suit  the  plaontifiB  to 
send  them,  no  matter  what  colliery  they 
came  from  when  loaded.  The  plaintiffs 
cannot  return  tbe  empty  waggons  of  the 
defendants  to  any  place  other  than  the 
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Denaby  Main  Colliery.  The^  above  state- 
ments apply  both  to  land  sale  ooal  and  to 
coal  for  shipment. 

12.  By  reason  of  the  matters  stated  in 
paragraph  1 1  the  coal  carried  for  Bannister 
and  Josse  &  Co.  during  the  period  covered  by 
the  allowances  aforesaid,  taken  as  a  whole, 
and  including  in  the  term  "carriage" 
the  dealing  with  empty  waggons,  was  car- 
ried more  economically  to  the  plaintlfl^ 
than  coal  carried  for  the  defendants.  The 
plainti^  have  not  proved  to  my  satis- 
faction that  the  allowance  of  two  per 
cent,  upon  the  net  debits  was  adequately 
represented  by  the  saving  to  the  plaintiffs, 
and  there  is  no  necassary  relation  between 
the  two  values. 

13.  Between  July,    1874,  and  March, 
1880,  the  plaintiff  allowed  to  Bannister 
6^.  per  ton  on  all  coal  shipped  by  him  from 
Grimsby  to  English  ports  south  of  Har. 
wich.      The  circumstances  under  which 
this  allowance  was  made  are  as  follows  : — 
There  was  little  trade  of  this  kind,  and 
Bannister  undertook  to  develop  the  trade, 
to  provide  vessels,  and  to  run  the  risks 
incidental  to  the  working  of  such  a  traffic ; 
and  in  consideration  of  his  doing  so,  and 
in  view  of  the  anticipated  advantage  to  the 
company  by  the  increased  tonnage  to  be 
carried  over  their  line,  the  plainti&  agreed 
to  give  him  6cZ.  per  ton  upon  the  number 
of  tons  shipped.     This  was  equivalent  in 
amount  to  an  allowance  of  6c?.  per  ton 
upon  the  carriage  account  in  respect  of  the 
coals  in  question.      But  I  find  that  the 
arrangement  was  bonajide  of  the  descrip- 
tion above  given,  and,  whether  legitimate 
or  not,  was  not  made  with  the  object  of 
giving  a  preferential  rate  of  carriage  to 
Bannister.     In  the  company's  books  the 
sums  due  were  credited  every  quarter  of  a 
year  under  the  description  of    ''agency 
commission  "  for  shipment  of  coal  by  coast* 
wise  ''  vessel  to  port^  south  of  Harwich." 
No  opportunity  was  afforded  to  the  public 
in  general,  or  to  other  persons  sending 
ooal  by  the  plaintifis'  railway  to  Grimsby, 
of  earning  the  like  payment  by  the  like 
services.     The  average  amount  of  coal  sub- 
ject  to  this  arrangement  was  about  15,000 
tons  per  annum. 

14.  The  allowances  to  Bannister  and 
Josse  &  Co.  in  respect  of  the  carriage  of 
ooal  for  land  sale  (the  6(f .,  4i.,  or  2d.  men- 
tioned in  paragraph  7),  the  allowance  of 
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two  per  cent,  on  net  debits  mentioned  in 
paragraph  10,  and  the  payment  of  6d.  per 
ton  on  coal  shipped  from  Grimsby  to  places 
south  of  Harwich  mentioned  in  paragraph 
13,  were  unknown  to  the  defendante  until 
they  were  ascertained  from  discovery  had 
in  the  action. 

15.  A  difference  of  one  halfpenny  per 
ton  has  been,  during  the  period  covered  by 
this  action,  a  material  factor  in  determin- 
ing a  contract  for  shipment,  and  a  differ- 
ence of  three  halfpence  per  ton  has  been, 
during  the  same  period,  a  material  factor 
in  determining  for  land  sale.  Each  of  the 
various  allowances  made  to  Bannister  and 
Josse  &  Co.  was  sufficient  in  amount  to 
constitute  (if  the  defendants  are  allowed  to 
complain  of  it)  a  substantial  disadvantage 
in  their  competition  with  Bannister  and 
Josse  &  Co. 

16.  The  questions  arising  upon  the  fore- 
going statement  are  whether  : — 

1.  The  allowance  of  Sd.  per  ton  to  Ban- 
nister upon  coal  shipped  by  the  Hamburg 
American  steamers : 

2.  The  allowance  which  was  at  one 
time  6d,  and  at  another  2d.  per  ton  made 
to  Bannister,  or  that  of  ^d,  per  ton  made 
to  Josse  &  Co.,  upon  coal  carried  to  Grims- 
by for  land  sale  there  : 

3.  The  allowance  of  two  per  cent,  upon 
the  net  debits  made  to  Bannister  and 
Josse  &  Co. : 

4.  The  payment  of  6d.  per  ton  to  Ban- 
nister upon  coal  shipped  from  Grimsby  for 
ports  south  of  Harwich,  constituted  breaches 
of  the  Railways  Clauses  Consolidation  Act, 
1845,  s.  90. 

5.  If  either  the  allowance  of  Sd,  per  ton 
to  Bannister  upon  coal  shipped  by  the 
Hamburg  American  steamers,  or  the  pay- 
ment of  6d.  per  ton  to  Bannister  upon  coal 
shipped  from  Grimsby  for  ports  south  of 
Harwich,  was  a  breach  of  the  Railways 
Clauses  Consolidation  Act,  1845,  section 
90,  upon  what  principle  in  either  case  is 
the  amount  of  the  overcharge  to  the  defen- 
dants in  this  respect  to  be  ascertained  1 

Part  11. 

17.  During  the  period  covered  by  this 
action,  the  plaintiff  had  one  uniform  set 
of  rules  for  the  carriage  of  coal  from  about 
forty-eight  different  oollieries  to  a  number 
of  places  lying  eastward  of  the  said  col- 
lieries, and  served  by  the  plaintiffs'  railway. 

18,  These  collieries  were  (and  are  in  this 
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case)  caUed  "the  group/'  and  the  rates 
from  them  to  the  said  places  lying  to  the 
eastward  served  by  the  plaintifis'  railway 
were  (and  in  this  case  are)  called  ''the 
group  rates." 

19.  The  defendants' colliery  is  the  eastern- 
most in  the  group,  and  the  distance  along 
the  plaintiff'  line  of  railway,  between  the 
defendants'  oollieiy  and  the  member  of  the 
group'  furthest  fiom  the  defendants'  col- 
liery, is  fifteen  miles. 

20.  The  group  rates  comprised  the  rates 
from  each  of  the  said  collieries  to  a  great 
number  of  towns  and  places  in  various 
parts  of  England. 

21.  All  coals  going  from  any  of  the  col- 
lieries comprised  in  the  group  to  any  of  the 
last-mentioned  towns  and  places  must  pass 
the  defendants'  colliery  and  go  away  thence 
in  an  easterly  direction. 

22.  Before  the  1st  of  January,  1880,  and 
after  the  4th  of  December,  1880,  coal  going 
away  to  the  westward  from  any  of  the  col- 
lieries comprised  in  the  group  was  charged 
different  rates,  according  to  the  distance 
from  the  collieiy  from  which  it  wa«  de- 
spatched to  the  place  of  destination.  There 
was  no  ''  grouping  "  for  traffic  westward. 
The  defendants'  colliery,  being  the  far- 
thest to  the  eastward  of  the  collieries  in 
the  South  Yorkshire  coalfield,  paid  the 
highest  rates  for  coal  going  west,  whilst 
they  paid  the  same  rates  as  the  rest  of  the 
colHeriee  in  the  group  upon  coals  going 
east 

23.  Between  the  1st  of  January,  1880, 
and  the  4th  of  December,  1880,  the  rates 
for  carriage  of  coal  westwards  from  any  of 
the  collieries  comprised  in  the  group  were 
the  same. 

24.  The  bulk  of  the  coals  sent  from  the 
defendants'  colliery  have  always  gone  east- 
wards, but  they  have  also  had  a  substantial 
traffic  westwards. 

25.  On  the  8th  of  June,  1880,  the  de- 
fendants applied  to  the  Railway  Commis- 
sioners  to  restrain  the  plaintifib  from 
charging  the  group  rates. 

26.  On  the  26th  of  July,  1880,  the 
Bailway  Commissioners  gave  judgment  in 
&vour  of  the  defendants,  and  prohibited 
the  plaintiffs  from  chai^ng  at  equal  rates 
between  the  various  collieries  comprising 
the  group  and  the  places  lying  to  the  east- 
wai*d  to  which  the  group  rates  applied. 
It  is  not  disputed,  for  the  purposes  of  this 
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case,  that  the  decision  of  the  Bailway 
Commissioners  was  right. 

27.  The  plaintiffs  have  ceased  to  charge 
the  group  rates  since  the  26th  of  July, 
1880,  and  have  thenceforward  carried  coals 
from  the  various  members  of  the  group  at 
differential  rates.  The  rates  thus  estab- 
liiihed  are,  in  respect  of  coal  carried  from 
the  defendants'  colliery,  lower  in  every 
instance  than  the  group  rates. 

28.  The  defendants  have  been  charged 
the  group  rates  down  to  the  26th  of  July, 
1880. 

29.  For  the  purposes  of  this  part  of  the 
case,  it  is  to  be  assumed  that  the  circum- 
stances under  which  payments  have  been 
made  do  not  preclude  the  defendants  from 
opening  the  accounts. 

30.  The  defendants  contend  that  the 
group  rates  were  a  violation  of  section  90 
of  the  Bailways  Clauses  Consolidation  Act, 
1845  (8  <k  9  Vict.  c.  20),  and  of  section  2 
of  the  Railway  and  Canal  Traffic  Act,  1854 
(17  A  18  Vict.  c.  31),  and  that  they  are 
entitled,  under  either  of  these  enactments, 
to  recover  the  difference  between  the 
amount  actually  paid  by  them  for  carriage 
of  coals,  and  the  amount  which  would  have 
been  payable  if  proper  differential  charges 
had  been  made  for  carriage  of  coal  from 
the  different  members  of  the  group;  and 
not  only  such  differences,  but  damages  for 
breaches  of  the  statutory  duty. 

31.  The  plaintifii  contest  each  of  the 
above  claims. 

32.  The  questions  for  the  opinion  of  the 
Court  are : — 

1.  Did  the  group  rates  constitute  a 
breach  of  the  Bailways  Clauses  Consolida- 
tion Act,  1845,  s.  90  % 

2.  If  so,  are  the  damages  of  the  defen- 
dants for  the  breach  of  that  enactment 
limited  to  the  amount  of  overcharges  (and 
what  is  the  measure  of  such  overcharges), 
or  can  general  damages  also  be  recovered  % 

3.  Does  an  action  lie  for  a  breach  of  the 
Bailway  and  Canal  Traffic  Act,  1854,  s.  2 1 

4.  If  BO,  are  the  damages  of  the  defen- 
dants for  the  breach  of  that  enactment 
limited  to  the  amount  of  overcharges  (and 
what  is  the  measure  of  such  overcharges), 
or  can  general  damages  also  be  recover^  9 

The  Queen's  Bench  Division  gave  judg- 
ment in  favour  of  the  railway  company  on 
the  question  of  the  power  to  bring  an  ac- 
tion for  a  breach  of  the  Bailway  and  Canal 
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Traffic  Act,  1854,  s.  2,  and  in  favour  of 
the  colliery  company  on  the  other  ques- 
tions raised  by  the  case. 
Both  parties  appealed. 

The  Solicitor-General  (Sir  F.  Ilerachelly 
Q.C.),  Littler,  Q.C,  and  C.  A,  Jivbssell,  for 
the  I'ailway  company. — The  Queen's  Bench 
Division  gave  judgment  against  the  rail- 
way company  on  four  points,  and  in  favour 
of  the  railway  company  on  one  point, 
holding  that  an  action  does  not  lie  for  a 
bi*each  of  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  s.  2  (1). 

It  is  contended  by  the  colliery  company 
tliat,  where  a  railway  company  carries  goods 

(1)  17  &  18  Vict.  0.  31.  8.  2:  "  Every  railway 
company,  canal  company,  and  railway  and 
canal  company  shall,  according  to  their  respec- 
tive powers,  afford  all  reasonable  facilities  for 
the  receiving  and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways  and 
canals  belonging  to  or  worked  by  such  com- 
panies resi)ectively,  and  for  the  return  of  car- 
riages, trucks,  boats,  and  other  vehicles,  and 
no  such  company  shall  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  or 
in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic  in  any 
respect  whatsoever;  nor  shall  any  such  com- 
pany subject  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever " 

Section  3 :  "It  shall  be  lawful  for  any  com- 
pany or  person  complaining  against  any  such 
companies  or  company  of  anything  done  or  of 
any  omission  made  in  violation  or  contravention 
of  this  Act  to  apply  in  a  summary  way,  by 
motion  or  summons,  in  England  to  Her  Majesty's 
Court  of  Common  Pleas  at  Westminster,  or  in 
Ireland  to  any  of  her  Majesty's  superior  Courts 
in  Dublin,  or  in  Scotland  to  the  Court  of  Session 
iu  Scotland,  as  the  case  may  be,  or  to  any 
Judge  of  any  such  Court ;  and  upon  the  cer- 
titicate  of  her  Majesty's  Attorney-General  in 
England  or  Ireland,  or  her  Majesty's  Lord 
Advocate  in  Scotland,  of  the  Board  of  Trade 
alleging  any  such  violation  or  contravention  of 
tills  Act  by  any  such  companies  or  company, 
it  shall  also  be  lawful  for  the  said  Attorney- 
General  or  Lord  Advocate  to  apply  in  like 
manner  to  any  such  Court  or  Judge,  and  in 
either  of  such  cases  it  shall  be  lawful  for  such 
Court  or  Judge  to  hear  and  determine  the 
matter  of  such  complaint." 

Section  6:  "No  proceeding  shall  be  taken 
for  any  violation  or  contravention  of  the  above 
enactment  except  in  the  matter  herein  pro- 
vided ;  but  nothing  herein  contained  shall  take 
away  or  diminish  any  rights,  remedies,  or  pri- 
vileges of  any  person  or  company  against  any 
railway  or  canal  or  railway  and  canal  company 
under  the  existing  law*'* 
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to  a  certain  terminus,  it  is  bound  to  carry 
the  goods  of  all  persons  of  the  same  descrip- 
tion carried  to  that  terminus  at  differential 
rates  corresponding  to  the  number  of  miles 
traversed  ;  but  the  contention  on  behalf  of 
the  railway  company  is,  that  section  90  of 
the  Railways  Cktuses  Act,  1845  (8  <b  9 
Vict.  c.  20),  only  relates  to  goods  or  pas- 
sengers carried  over  the  same  portion  of 
the  line  of  railway. 

With  regard  to  the  first  point,  the  allow- 
ance of  Sd.  per  ton  upon  coals  shipped  by 
the  Hamburg  steamers,  the  allowance  was 
made  in  respect  of  coal  shipped  on  parti- 
cular days  by  particular  steamers;  and 
it  does  not  entitle  the  colliery  company 
to  a  similar  allowance  on  the  coal  carried 
for  them  over  the  whole  period  during 
certain  days  of  which  that  allowance  was 
made.  There  is  nothing  to  shew  that  the 
coal  shipped  in  these  steamers  was  carried 
only  over  the  same  portion  of  the  line  as 
the  Denaby  Colliery  coal. 

With  regard  to  the  second  question,  the 
facts  on  which  that  arises  shew  that  it 
comes  within  the  principle  laid  down  in  the 
House  of  Lords  in  Evershsd  v.  The  Lon- 
don and  North  Western  Railway  Company 
(2),  for  there  are  dissimilar  circumstances 
in  relation  to  the  carriage  of  the  goods,  so 
that  8  <fe  9  Vict.  c.  20.  s.  90  does  not 
apply,  unless  the  colliery  company  can 
shew  that  there  was  something  more  than 
the  dissimilar  circumstances  warranted. 
When  once  a  case  is  taken  out  of  the  sec- 
tion by  proof  that  the  circumstances  are 
not  the  same,  then  the  onus  is  shifted,  and 
it  is  for  the  complainant  to  shew  that  the 
difference  is  unreasonable  and  illegal  in 
some  other  way. 

The  third  question  depends  upon  the 
same  principle.  It  is  suggested  that  the 
allowances  made  in  these  two  cases  are 
contrary  to  the  principle  laid  down  in 
Oxlade  v.  The  North  Eastern  Raikoay 
Company  (3) ;  but  that  case  was  decided  on 
the  Act  of  1854,  which  speaks  of  undue  pre- 
ference quite  apart  from  equality :  so  that 
the  decision  in  that  case  is  not  an  authority 
against  the  ndlway  company  in  this  case. 

The  facts  on  wMch  the  fourth  question 

(2)  48  Law  J.  Rep.  Q.B.  22 ;  47  ibid.  Q.B. 
284;  46  ibid.  Q.B.  289;  Law  Bep.  3  App.  Cas. 
1029 ;  ibid.  3  Q.B.  D.  134;  ibid.  3Q.B.  D.  854. 

(3)  1  Com.  B.  Bep.  N.S.  454 ;  26  Law  J.  Bep. 
C.P.  129. 
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arises  shew  that  the  transaction  was 
bona  fde,  and  not  a  transaction  which 
comes  within  the  mischief  of  8  <&  9  Vict. 
c.  20.  s.  90. 

The  first  question  in  Part  II.  of  the 
Special  Case  raises  the  question  of  group 
rates.  There  was  on  this  point  an  applica- 
tion to  the  Railway  Commissioners,  who 
held  there  had  been  undue  preference 
under  the  Act  of  1854,  and  the  colliery 
company  claimed  compensation  in  respect 
of  the  time  during  which  it  was  held  there 
was  undue  preference ;  but  there  is  no  such 
right :  the  true  I'emedy  is  given  by  17  dc 
18  Vict.  c.  31,  which  enables  a  complainant 
to  get  an  injunction  restraining  for  the 
future  the  undue  preference.  Unless  this 
be  the  true  construction  of  the  Act  of  1845, 
the  Act  of  1854  was  not  required ;  and  sec- 
tion 6  of  the  Act  of  1854  shews  that  that  is 
the  only  remedy.  Nicholson  v.  The  Great 
Western  Railway  Company  (4)  establishes 
that  a  preference  given,  not  for  the  purpose 
of  benefiting  one  person  to  the  disadvan- 
tage of  another,  but  for  the  purpose  of  de- 
veloping the  railway,  is  not  an  undue  pre- 
ference  within  the  Act  of  1854 ;  and  if  that 
&ct  had  been  found  to  exist  in  Oxlade  v. 
The  North  Eastern  Railway  Company  (3) 
the  decision  would  have  been  different. 
Cooper  V.  The  London  and  SoiUh  Western 
RaUtoay  Company  (5)  and  In  re  The 
Calerham  RaUtoay  Company  (6)  were 
cited. 

Webster,  Q,C.,  Forbes,  Q.C.,  and  Loft- 
house,  for  the  colliery  company. — The 
colliery  company  have  two  causes  of  com- 
plaint:  the  first  is  that  although  their 
coals  were  carried  alongside  the  Hamburg 
ships,  they  were  charged  more  than  others  ; 
the  second  is  that  by  a  preference  shewn 
to  some  one  else  they  have  been  deprived 
of  their  market.  With  regard  to  the  first 
question  in  Part  I.  the  railway  company 
gave  no  notice  of  the  allowance,  so  that 
there  was  an  improper  charge  within 
section  90  of  the  Act  of  1845. 

With  regard  to  question  2,  which  re- 
lates to  the  land  sales,  no  doubt,  to  make 
8  &  9  Vict  c.  20.  s.  90  apply,  there  must 

(4)6  Com.  B.  Rep.  N.S.  366 ;  28  Law  J.  Rep. 
C.P.  89. 

(5)  4  Com.  B.  Rep.  N.S.  738  ;  27  Law  J.  Rep. 
C.P.  324. 

(6)  1  Com.  B.  Rep.  N.S.  410 ;  26  Law  J.  Rep. 
C.P.  161. 
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be  the  same  circuoistances  in  relation  to 
the  maj)ter  of  carriage,  but  there  must 
also  be  some  relation  in  quaiUum  between 
the  allowance  made  and  the  extra  services. 
The  Great  Western  RaUtoay  Company 
V.  Sutton  (7)  shews  that  a  railway  com- 
pany  are  at  liberty  to  increase  their 
charges  according  to  the  increase  of  risk 
and  the  liability  incuri'ed ;  that  decision 
involves  therefore  the  question  of  qtum- 
tum,  but  the  company  cannot  make  any 
difference  between  individuals.  Lord 
Chelmsford  held  that  the  words  "  the  same 
circumstances"  in  section  90  could  not 
relate  to  anything  else  than  the  convey- 
ance of  goods;  and  Willes,  J.,  clearly 
thought  that  there  might  be  a  differential 
rat-e  of  charge  bearing  proportion  to  the 
saving.  It  has  been  suggested  that 
Nicholson  v.  The  Great  Western  RaUtoay 
Company  (4)  is  an  authority  that  if  once 
the  circumstances  are  different  the qtiantum 
cannot  be  enquired  into;  but  that  argu- 
ment is  disposed  of  by  the  express  words  of 
Willes,  J.,  in  Garton  v.  The  Bristol  and 
Exeter  RaUtoay  Company  (8).  Both 
these  cases  were  under  the  Act  of  1854, 
but  they  throw  light  on  the  construction 
of  section  90  of  the  Act  of  1845.  Evershed 
V.  57*6  London  and  North  Western  Rail- 
way Company  (2)  is  directly  in  point, 
for  the  different  circumstances  alleged  to 
exist  in  this  case  are  the  same  as  the 
different  circumstances  alleged  to  exist  in 
that  case.  The  sufficient  consideration 
for  the  reduction  recognised  in  that  case 
must  involve  the  qttantum  of  reduction  as 
well  as  the  circumstances  of  the  reduction, 
and  the  case  is  an  authority  that  an  action 
can  be  brought  for  a  breach  of  section  2  of 
the  Act  of  1854,  although  it  does  not 
seem  that  section  6  was  referred  to.  The 
words  ''such  toll  **  in  section  90  of  the  Act  of 
1845  do  not  refer  to  passing  only  over  the 
same  portion  of  the  line  under  the  same 
circumstances,  but  the  section  assumes  in 
the  first  instance  that  there  is  an  equality 
of  charge.  The  tolls  cannot  be  reduced  dif- 
ferentially when  the  circumstances  are  the 
same. 

With  regard  to  the  group  rates,  it  ia 
suggested  that  because  the  coal  passes  the 

(7)  38  Law  J.  Rep.  Bxch.    177;  Law    Rep. 
4  H.L.  226. 

(8)  6  Com.  B.  Rep.  N.S.  639  ;  28  Law  J.  Rep. 
C.P.  306. 
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Denaby  Colliery  and  does  not  start  from 
it,  therefore  there  is  no  breach  of  section 
90  by  the  railway  company  in  charging 
coal   which   travels  farther  at  the   same 
rate  as  that  from  Denaby ;  but  it  is  con- 
tended by  the  colliery  company  that  if  in 
respect  of  the   same   traffic  the  charges 
over  the   same  portion    of  the  line  are 
in  effect  unequal,  then  there  is  a  breach 
of  section  90.     For  under  the  first  part  of 
the  proviso  in  this  section  the  charge  for 
carriage  must  be  the  same,  unless  there 
are  differences  as  regards  the  expense  of 
carriage  to   the    railway   company;   fur- 
ther, the  charge  must  not  be  made  dif- 
ferent in  favour  of  any  particular  person ; 
and,  lastly,  the  difference  must  not  in  fact 
favour  any  particular  pei*sony  even  though 
it  is  not  intended  to  favour  that  person. 
There  is  no  reason  why  an  action  should  not 
lie  for  the  breach  of  section  90.   An  action 
lies  for  a  refusal  to  carry — Crouch  v.  The 
Great   Nortltem   Railway   Company  (9), 
Parker  v.    The   Greai    Western   Hailway 
Company  (10),   Edwards  v.    l^he   Great 
Western  Railtoay  Company  (11),  Pickford 
V.  TJie  Grand  Junction  Railway  Company 
(12);  and  a  refusal  to  carry  except  at  an 
illegal  or  higher  rate  is  in  effect  a  refusal 
to  carry.     In  re  The  Lancashire  and  York- 
shire Railway  Company  v.  Gidlow  (13), 
though  decided  on  another  section,  contains 
the  principle  contended  for.     Murray  v. 
The  Gkbsgow  and  Sou^h  Western  Railway 
Company  (14)  may  be  relied  on  by  the 
railway  company,   but  in  that  case  the 
only  question  was  one  of  mileage  rates. 
It  is  also  said  that  section  6  of  the  Act 
of  1854  prevents  an  action  from   being 
brought;  but  the  words  '*no  proceeding 
shall  be  taken  for  any  violation  or  contra- 
vention  "  point  to  proceedings  in  Chancery 
by  injunction,  or  proceedings  at  the  relation 
of  the  Attorney- General,  and  do  not  affect 
actions  at  law,  for  the  words  of  section  6 
are  not  sufficiently  strong  to  prevent  an 

(9)  9  Ezch.  Rep.  556 ;  U  ibid.  742 ;  21  Law 
J.  Rep.  Exch.  207. 

(10)  11  Com.  B.  Rep.  645 ;  21  Law  J.  Rep. 
C.P.  67. 

(11)  11  Com.  B.  Rep.  688;  21  Law  J.  Rep. 
C  P  72. 

(12)  8  Mee.  &  W.  372 ;  10  Law  J.  Rep.  Exch. 
342. 

(13)  45  I^w  J.  Rep.  Exch.  625;   Law  Rep. 
7  H.L.  517. 

(14)  11  Court  of  Sehs.  Cas.  205. 
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action  being  brought.  Atkinson  v.  Tlie 
Newcastle  Waterworks  Company  (15)  and 
The  Guardians  of  The  IloJhorn  Union  v. 
Shoreditch  (16)  were  cited. 

Cur,  adv.  vuU, 

Ltndley,  L.J.  (on  December  1), delivered 
the  judgment  of  the  Court : — 

With  respect  to  8  &  9  Vict.  c.  20.  s.  90, 
we  are  of  opinion  that  the  word  **  using  " 
at  the  end  of  the  section  signifies  using  in 
any  sense,  and  is  not  confined  to  using  by 
sending  engines  and  other  carriages  along 
the  line.     The  section  applies  to  all  tolls 
without  distinction,  and,  unless  ''using" 
includes  using  by  sending  goods,  a  distinc- 
tion not  warranted  by  the  Act  will  be 
drawn  between  tolls  for  passengers  and  for 
engines  and  carriages  on  the  one  hand,  and 
tolls  for  goods  sent  in  the  ordinary  way  on 
the  other.     The  former  kinds  of  tolls  will 
be  held  to  be  within  the  last  part  of  the 
section,  and  the  latter  kind  not.     This  is 
opposed  to  the  purpose  and  object  of  the  ' 
enactment.     The  Court  of  Queen's  Bench 
in  Everslied^s  Case  (2)  came  to  the  same 
conclusion  as  we  do  as  to  the  meaning  to 
be  put  upon  the  word  in  question,  and  we 
have  not  been  able  to  find  any  case  in 
which  any  other  construction  has  been  put 
upon  it.    Confining  ourselves  to  goods  sent 
by  a  railway,  we  therefore  construe  section 
90  thus : — First,  it  empowers  the  company 
to  vary  its  tolls  within  the  limits  set  by 
its  special  Act ;  secondly,  the  tolls  for  the 
same  classes  of  goods  passing  only  over 
the  same  portion  of  the  line,  and  under 
the  like  circumstances,  must  in  all  cases 
be  equal ;  and,  thirdly,  there  must  be  no 
reduction  or    advance    in   favour  of   or 
against  any  particular  person.   It  becomes, 
however,  necessary  to  consider  the  mean- 
ing of  the  following  expressions — namely  (a) 
''passing  only  over  the  same  portion  of  the 
line" ;  (6)  *'  under  the  like  circumstances'' ; 
(c)  ''  in  favour  of  or  against  any  particular 
person."  (a)  The  expression  "  passing  only 
over  the  same  portion  of  the  line  "  appears 
to  us  to  mean  passing  between  the  same 
points  of  departure  and  arrival,  and  passing 
over  no  other  part  of  the  line.    This  inter- 
pretation is  the  natural  interpretation  of 

(16)  46  Law  J.  Rep.  Exch.  775  ;  Law  Rep. 
2  Ex.  D.  441. 

(16)  46  Law  J.  Hep.  M.C.  36;  Law  Rep. 
2Q.B.D.  146. 
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the  words;  it  was  adopted  by  the  Lord 
Chancellor  (Cranworth)  in  Finnie  v.  The 
Glasgow  Railway  Company  (17),  and  by 
the  Court  of  Session  in  the  recent  case  of 
Murray  v.  The  Glasgow  and  South  Western 
Railway  Company  (14),  and  there  is  no 
decision  in  which  any  other  interpretation 
has  been  pat  on  the  expression.     If  this  be 
corrct,  it  follows  that  the  first  part  of  the 
eprsecoviso  intion  90  has  no  application  to 
what  are  referred  to  in  the  Special  Case  as 
the  grouped  lines.     The  goods  carried  over 
them  are  not  carried  only  over  the  same 
part   of  the  line  :    they  are  carried  over 
the  same  part,  but  also  over  other  parts, 
and  are  not  therefore  within  that  proviso. 
(6)  The  expression    "under  the  like  cir- 
cumstances ^  has  been  the  subject  of  deci- 
sion, and  must  now  be  taken  to  mean  under 
like  circumstances  as  regards  the  services 
performed    by  the    railway   company  in 
receiving,   carrying,   and    delivering    the 
goods  —  see  The  Great   Western  Railway 
Company  v.  Sutton  (7)  and  The  London 
and  North  Western  Railway  Company  v. 
Evershed  (2).     In  the  present  case  the 
railway  company  have  infringed  this  pro- 
vision of  section  90  as  regards  the  coal 
carried  to  Grimsby  and  shipped  on  the 
American  steamers,  and  also  as  regards 
the  coal  carried  to  Grimsby  and  shipped  to 
ports  south  of  Harwich.  The  consequences 
of  this  infringement   will  be  considered 
presently,    (c)  The  expression  "  in  favour 
of  or  against  any  particular  person,"  at  the 
end  of  section  90,  remains  to  be  considered. 
These  words  occur  in  a  sentence  which 
follows  the  early  part  of  the  proviso,  and 
which  is  part  of  that  proviso.     The  pro- 
hibition at  the  end  of  section  90  appears 
to  us  to  do  little  more  than  throw  light  on 
what  is  meant  by  "  same  circumstances," 
and  emphasise  the  earlier  portion  of  the 
proviso.     Both  portions  of  it  are  confined 
to  cases  in  which  goods  of  a  similar  de- 
scription   are  carried  only   between  the 
same  termini  and  under  the  same  circum- 
stances.    We  do  not  think  that  the  pro- 
hibition extends  to  other  goods  not  so 
carried.     The  prohibition  is  not  an  inde- 
pendent enactment  applicable  to  goods  not 
already  provided  for.    If  it  were,  the  whole 
section  would  prescribe  equality  of  the 
rate  of  toll  in  all  cases ;  for  tolls  which 

(17)  2  Maoq.  H.L.  77. 
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can  neither  be  reduced  nor  advanced  in 
favour  of  or  against  any  one  must  be  at 
the  same  rate  to  all  persons.  But  this 
equality  of  rate  is  expressly  required  for 
goods  of  the  same  sort  carried  only  over 
the  same  portion  of  the  line  and  under  the 
same  circumstances,  and  being  expressly 
required  for  such  goods  similar  equality 
can  hardly  have  been  intended  for  all 
goods.  We  come  therefore  to  the  conclu- 
sion that  the  equality  clause  and  pro- 
hibition against  favouritism  contained  in 
section  90  ai«  both  confined  to  the  cases 
specified  in  the  proviso,  and  that  the  pro- 
hibition against  favouritism  at  the  end  of 
the  section  is  not  more  extensive  in  its 
operation  than  the  equality  clause  which 
immediately  precedes  it.  This  appears  to 
be  the  view  taken  by  Loi'd  Blackburn  in 
Sutton* s  Case  (7),  although  it  was  not 
necessary  to  decide  this  point  in  that  case. 
This  view  of  section  90  no  doubt  very 
seriously  limits  its  operation.  But  its 
failure  to  accomplish  its  supposed  object  is 
notorious,  and  that  very  circumstance  led 
to  the  passing  of  the  much  more  sweeping 
enactment  contained  in  the  Railway  and 
Canal  Traffic  Act,  1854.  The  circum- 
stances under  which  the  railway  company 
in  this  case  charged  Bannister  and  Josse 
&  Co.  less  than  other  people  in  respect 
of  coal  for  land  sale  and  for  returning 
their  empty  trucks  are  set  out  in  the  Case, 
and  such  circumstances  are  different  from 
those  under  which  the  company  charged 
other  people  more.  We  are  therefore  of 
opinion  that  the  company  have  not  con- 
travened the  provision  of  section  90  in 
these  cases,  and  that  they  must  be  dealt 
with  under  the  Railway  and  Canal  Traffic 
Act  of  1854.  This  Act  is  very  differently 
worded  from  section  90  of  the  Railway 
Clauses  Consolidation  Act.  The  railway 
company  may  have  infringed  the  provisions 
of  section  2  of  (17  <fc  18  Vict.  c.  31)  the 
Railway  and  Canal  Traffic  Act,  1854 ;  but 
even  if  they  have,  no  action  lies  for  such 
infnngement.  Section  3  prescribes  the 
remedy  for  infringements  of  the  Act,  and 
section  6  says  that  no  other  proceedings 
than  those  mentioned  in  the  Act  shall  be 
taken  against  companies  which  violate  it. 
The  word  "  proceeding  "  in  section  6  must 
include  action.  There  might  possibly  be 
some  doubt  about  this  if  the  section  did 
not  go  on  to  preserve  all  rights  and  reme- 
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dies  against  compaoies  under  the  existing 
law ;  but  the  addition  of  these  words  re- 
moves all  doubt  on  the  subject.     It  is  cer- 
tainly true  that  in  Evershed^a  Case  (2) 
Lord  Bramwell  expressed  an  opinion  that 
an  action  would  lie  for  a  violation  of  sec- 
tion 2  of  the  Act  in  question ;  but  his  at- 
tention was  not  drawn  to  section  6,  and  in 
Everalved^a  Case  (2)  there  was  a  violation  of 
section  90  of  the  Eailways  Clauses  Consoli- 
dation Act,  1845,  for  which  the  action  lay : 
so  that  it  was  immaterial  to  consider  whe- 
ther the  action  could  have  been  maintained 
for  a  breach  of  section  2  of  the  Railway 
and  Canal  Traffic  Act,  1854,  alone.     This 
point  has   recently  been   considered  and 
decided  in  Scotland,  and   an  action  was 
held  not  to  lie ;  and  this  view  of  section  6 
was  also  that  of  the  Divisional  Court  in 
this  case,  and  is,  in  our  opinion,  correct. 
It  is  hardly  necessary  to  add  that,  if  the 
defendants  cannot  maintain  an  action  for 
violation  of  the  Act  in  question,  they  can- 
not maintain  any  set-off  or  counter-claim 
based  on  such  a  violation.     It  remains 
only  to  consider  what  damages,  if  any,  the 
defendants  have  sustained  by  reason  of 
the  company's  reduction  of  their  tolls  for 
the    coal    shipped    at   Grimsby   for    the 
Ameiican  steamers  and  for  ports  south  of 
Harwich.     The  defendants  in  fact  sent  no 
coals  to  Grimsby  for  such  shipment,  nor 
did  they  ever  request  the   company  to 
carry  coals  for  such  shipment.     If  they 
had,  there  is  no  reason  to  suppose  they 
would    have    been    charged    more  than 
Bannister.     The  complaint  of  the  defen- 
dants is  that  the  company  prevented  them 
from  competing  in  trade  with  Bannister ; 
but  this  is  not  made  out.     The  railway 
company  in  no  way  prevented  the  defend- 
ants from  obtaining  orders  from  the  Ham- 
burg and  American  Shipping  Cpmpany 
for  South  Yorkshire  coal.     Nor  did  the 
railway  prevent  the  defendants  from  ship- 
ping coals  to  ports  south  of  Harwich  on 
the  same  terms  as  regards  tolls  as  Ban- 
nister.    The  fact,  however,  remains  that 
at  various  times  the  railway  company  did 
carry  coals  to  Grimsby  for  the  ddendants 
and  Bannister  under  the  like  circumstances 
a^  regards  trouble  and  cost  to  the  company, 
and  did  charge  Bannister  for  some  of  such 
coals  less  than  they  charged  the  defen- 
dants ;  and  if  the  defendants  had  shewn 
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that  they  thereby  sustained  pecuniary  loss, 
they  would  have  been  entitled  to  recover 
damages  in  respect  thereof.   The  Divisional 
Court  has  held  the  defendants  entitled  to 
recover  overcharges  made  to  the  defendants 
on  the  principle  laid  down  in  EvershecTa 
Case  (2) — that  is,  the  charges  made  to 
them  in  excess  of  the  charges  made  to  Ban- 
nister for  similar  services.     But  the  Court 
does  not  say  on  what  quantity  of  coal,  or 
on  how  much  of  the  defendants'  coal  car- 
ried to  Grimsby,  this  excess  is  to  be  calcu- 
lated, and  we  are  unable  to  see  how  the 
quantity  is  to  be  fixed.    This  difficulty  did 
not  arise  in  Eversh^d's  Case  (2),  and  the 
principle  of  that  case  seems  to  us  inapplic- 
able to  the  assessment  of  damages  in  this 
case.     It  cannot  be  right  to  calculate  the 
amount  of  overcharge  on  all  coal  sent  by 
the  defendants  to  Grimsby  without  refer- 
ence to  the  quantity  on  which  or  at  the 
times  during  which  a  less  rate  was  charged 
to  Bannister ;  and,  as  already  stated,  we  do 
not  see  on  what  principle  to  fix  the  amount 
of  aUeged  overchai^es.    Under  the  pecu- 
liar circumstances  of  this  case  the  defen- 
dants have  not  shewn  any  circumstances 
which  will  justify  the  Coart  in  holding 
the  railway  company  liable  to  them  for 
any  overcharges  or  damages.      There  is, 
therefore,  nothing  to  be  ascertained  by  the 
arbitrator  on  this  head.     The  result  there- 
fore is  that,  on  the  facts  stated  in  the 
Special  Case,  the  plaintiff  are  entitled  to 
judgment  on  the  set-off  and  counter-claim 
pleaded  by  the  defendants.     The  costs  of 
the  action  and  reference  will  be  disposed 
of    by  the  arbitrator;    but  the  railway 
.  company  is  entitled  to  the  costs  of  the 
appeal. 

Appeal  of  railway  company  allowed, 
appeal  of  jooUiery  [company  [dis- 
missed 


Solicitors — Cunliffes  &  Davenport,  agents  for 
B.  Lingard-Monk,  Manchester,  for  plaintiff 
railway  company;  indermanr  &  Co.,  agents 
for  Fisher,  Doncaster,  for  defendant  colliery 
company. 
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[IN  THE  COURT  OF  APPEAL.] 
1884.       1  ^ 

Dec.  17,  18.  /     ^"^^  *•  ^^  ^^™^- 

Husband  and  Wife — House  the  Separate 
Property  of  Wife — Trespass — Power  of 
Husband  not  living  there  to  authorise 
Entry  on  —  Married  Women's  Property 
Act,  1870  (33  it  34  Vict,  c.  93),  ss.  1, 11— 
Married  Women's  Property  Act,  1882  (45 
<t-  46  Vict.  c.  75),  *.  1,  sub'S.  2,  s.  12. 

A  married  woman,  living  apart  from 
her  husband  in  a  house  bought  by  her  in 
1871  vnth  money  acquired  by  Jher  through 
tlie  exercise  of  her  artistic  skill  within  the 
meaning  of  33  <£•  34  Vict,  c,  93.  *.  1 ,  sued 
the  defendant  for  trespass  by  entering  the 
house  in  1878  against  her  wUl  and  remain* 
ing  there  ten  minutes,  without  doing  any 
damage  to  the  house.  The  defendant  cUleged 
that  lie  entered  the  house  by  the  authority 
and  as  the  servant  of  the  husband  of  t/ie 
plaintiff: — Held,  t/iat  tlie  plaitUiffwas  en- 
titled  to  maintain  the  action  unthotU  join- 
ing her  husband  as  a  plaintiff;  that  her 
husband,  not  living  with  her,  could  not 
authorise  another  person  to  enter  against 
lier  wiU  a  Iiouse  which,  by  33  dh  3i  Vict, 
c.  93.  «.  1,  was  to  be  deemed  and  be  taken 
to  be  property  settled  to  her  separate  use, 
and  iJyerefore  that  a  trespass  had  been  com- 
mitted by  t/ie  defendant,  for  that  wluther 
a  husband  can  or  cannot  in  stich  circum- 
stances as  existed  in  tliis  case  enter  such 
a  house  himjsdf  against  his  wife's  will,  he 
cannot  authorise  other  persons  to  enter  for 
an  object  not  connected  with  or  incident  to 
his  desire  to  live  in  tlie  house. 

Appeal  by  the  plaintiff  from  the  jadg- 
ment  of  the  Queen's  Bench  Division  sus- 
taining objections  in  law  made  by  the 
defendant  to  the  plaintiff's  statement  of 
claim. 

The  material  parts  of  the  pleadings  were 
oa  follows : — 

1.  The  plaintiff  was  on  the  2nd  of  Feb- 
ruary, 1877,  and  for  many  years  prior 
thereto  residing  at  Tavistock  House,  Tavis- 
tock Square,  in  the  county  of  Middlesex. 
The  defendant  had  been  for  many  years  a 
personal  intimate  friend  of  the  plaintiff. 

2.  On  the  14th  of  April,    1878,  and 

•  Coram  Brett,  M.B.,  Cotton,  L.J.,  and 
Lindley,  L.J. 
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while  the  plaintiff  was  in  sole  possession 
of  the  said  house,  the  defendant,  in  collu- 
sion with  the  plaintiffs  husband  William 
Henry  Weldon,  one  Lyttleton  Stewart 
Winslow,  James  Michael  Winn,  Edward 
Henry  Hudderforth,  Charles  Edward  Ar- 
mand  Semple,  and  James  Neal,  wrongfully 
entered  the  said  house  and  remained  there- 
in some  ten  minutes,  and  thereby  caused 
the  plaintiff  considerable  disgrace,  trouble, 
and  annoyance. 

3.  Between  the  2nd  of  February  and 
the  19th  of  March,  187  7,  the  defendant,  in 
a  conversation  which  he  then  had  with  the 
said  William  Henry  Weldon,  falsely  and 
maliciously  spoke  and  published  of  the 
plaintiff  the  words  following — ^that  is  to 
say :  "  I  (meaning  the  defendant)  have 
been  to  see  Georgina  (meaning  the  plain- 
tiff) at  her  urgent  request,  and  I  feel  it 
my  duty  as  a  friend  both  of  hers  (meaning 
the  plaintiff)  and  of  yours  (meaning  the 
said  William  Henry  Weldon),  from  what 
I  (meaning  the  defendant)  then  saw  and 
heard  from  her  (meaning  the  plaintiff)  own 
lips,  to  urge  upon  you  (meaning  the  said 
William  Henry  Weldon)  the  advisability 
of  j^our  sending  one  or  two  first-rate  doc- 
tors like  Munro  or  Forbes  Winslow  to  see 
her  (meaning  the  plaintiff).  For  the  im- 
practicable projects  that  she  (meaning  the 
plaintiff)  unfolded  to  me  (meaning  the 
defendant),  which  she  felt  so  sure  would 
succeed,  the  filthy  state  of  the  house,  and 
the  childish  management  of  her  means,  all 
went  to  convince  me  (meaning  the  defen- 
dant) that  for  her  (meaning  the  plaintiff) 
own  sake,  for  yours  (meaning  the  said  Wil- 
liam Henry  Weldon),  for  that  of  her  family, 
and  for  the  sake  of  the  poor  little  children 
she  (meaning  the  plaintiff)  is  attempting 
to  bring  up,  some  opinion,  at  any  rate, 
should  be  taken  as  to  the  state  of  her 
(meaning  the  plaintiff)  mind." 

7.  In  consequence  of  the  slanderous 
words  set  forth  in  paragraph  3,  of  which 
the  defendant  is  the  sole  originator,  and 
which  are  wholly  untrue,  unjustifiable, false, 
and  malicious,  the  plaintiff  has  suffered 
considerable  annoyance,  trouble,  disgrace, 
and  loss  of  friends,  credit,  and  reputation, 
through  the  defendant  having  caused  and 
made  an  irreparable  breach  between  the 
plaintiff  and  her  husband,  so  much  so  that 
the  plaintiff's  husband  deprived  and  took 
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from  her  her  own  house  of  the  value  of  a 
large  sum  of  money,  to  wit  300Z.  a  year, 
and  her  annual  income,  to  wit  5002. ,  also 
the  plaintiff  has  suffered  considerable 
grief,  anguish  of  mind,  loss  of  health, 
through  the  defendant,  in  collusion  with 
the  plaintiff's  said  husband,  having  grossly 
and  maliciously  deceived  the  plaintiff  by 
attempting  to  fasten  the  initiative,  the 
responsibility,  and  the  odium  of  their  im- 
proper conduct  on  the  plaintiff's  mother 
Louisa  Frances  Treherne,  who  was  totally 
unaware  of  the  step  contemplated  by  the 
defendant — namely,  that  of  incarcerating 
and  oonilning  the  plaintiff  in  a  lunatic 
asylum.  Also  the  plaintiff  has  siiffered 
considerable  annoyance,  vexation,  and 
trouble  from  impertinent,  calumnious,  and 
mysterious  remarks  and  innuendoes  con- 
cerning her  supposed  strange  conduct  from 
divers  persons  during  the  year  1877. 

The  said  plaintiff,  in  consequence  of  the 
above-mentioned  slanders  of  the  defen- 
dant, was,  has  been,  and  is  shunned  and 
avoided  by  her  former  friends,  the  society 
in  which  she  previously  moved,  and  pre- 
judiced  irretrievably  in  the  eyes  of  the 
public. 

The  plaintiff  claims  10,0002. 

Defence — 

1.  The  plaintiff  on  the  2nd  of  February, 
1877,  was  and  is  still  the  wife  of  the  said 
William  Henry  Weldon  in  the  statement 
of  claim  mentioned,  who  is  still  living. 
The  defendant  will  object  that  as  the 
said  supposed  grievances  respectively  com- 
plained of  were  committed  before  the 
passing  of  the  Married  Women's  Property 
Act,  1882,  the  right  to  any  damages  in 
respect  thereof  is  vested  in  the  said  Wil- 
liam Henry  Weldon,  and  that  the  plaintiff 
is  therefore  not  entitled  to  sue  for  them  or 
to  recover  in  this  action. 

2.  The  defendant  denies  that  his  alleged 
entry  or  continuance  in  the  said  house  was 
wrongful ;  he  also  denies  t^at  he  acted  in 
collusion  with  the  said  persons  or  any  of 
them,  save  as  appears  from  the  4th  para- 
graph hereof  j  and  further  says  that  he 
did  what  is  complained  of  in  the  2nd  para- 
graph of  the  statement  of  claim  by  the 
leave  and  licence  of  the  plaintiff. 

3.  The  house  in  the  said  2nd  paragraph 
mentioned  was  not  in  the  plaintiff's  pos- 
nessioD. 


4.  The  said  house,  at  the  time  referred 
to  in  the  said  2nd  paragraph,  was  the 
house  of  the  plaintiff's  husband  the  said 
William  Henry  Weldon,  and  was  in  his 
possession,  and  the  defendant,  as  the  ser- 
vant of  the  said  William  Henry  Weldon, 
and  by  his  command,  did  what  is  com- 
plained of  in  the  said  2nd  paragraph. 

5.  The  defendant  referring  to  the  3rd 
paragraph  of  the  statement  of  claim  says 
that  he  did  not  speak  or  publish  the  said 
words. 

8.  The  defendant  will  object  that  the 
words  alleged  in  the  said  3rd  paragraph  to 
have  been  spoken  are  not  actionable,  or 
at  all  events  are  not  so  without  special 
damage,  and  that  the  damage  alleged  is  not 
sufficient  in  law  to  sustain  the  alleged 
claim  for  slander. 

The  defence  also  contained  paragraphs 
pleading  the  Statute  of  Limitations  and 
privilege. 

Reply— 

1.  The  plaintiff  joins  issue  upon  the 
defendant's  statement  of  defence,  and  the 
plaintiff  says— 

2.  That  in  reply  to  the  3rd  and  4th 
paragraphs  of  the  defence,  that  the  house 
in  the  2nd  paragraph  of  tiie  statement  of 
claim  mentioned  had  been  in  her  sole  pos- 
session for  three  years,  and  was  bought  and 
paid  for  out  of  moneys  earned  by  her  in 
her  profession  of  a  musical  composer  and 
singer  in  the  year  1871. 

3.  In  reply  to  the  4th  pai*agraph  the 
plaintiff  says  that  the  defendaiit  never 
was  at  any  time  the  servant  of  the  said 
William  Henry  Weldon. 

6.  There  were  also  paragraphs  alleging 
malice  and  special  damage. 
Rejoinder — 

1.  The  defendant  joins  issue  upon  the 
plaintiff's  reply. 

2.  The  defendant  will  object  that  the 
&cts  stated  in  the  2nd  paragraph  of  the 
reply  are  wholly  immaterial  and  afibrd 
no  answer  to  the  4th  paragraph  of  the 
defence. 

It  was  ordered  that  the  points  of  law 
raised  by  the  pleadings  should  be  set 
down  for  hearing  by  Uie  Court  and  dis- 
posed of  before  the  trial  of  the  issues  of 
fact.  The  Queen's  Bench  Division  gave 
judgment  for  the  defendant  both  on  the 
question  of  the  trespass  and  on  the  ques- 


Vol.  54.] 

Weldon  ▼.  I>e  Bathe,  App, 

tion  of  the  slander,  and  ordered  the  para- 
graphs relating  to  those  matters  to  be 
struck  out. 

The  plaintiff  appealed. 

The  jtUdmliffin  person, 

J,  Lighy^  for  the  defendant. 

[Brett,  M.IL — It  appears  from  the 
statements  in  the  pleadings,  which  must 
for  the  present  be  assumed  to  be  true,  that 
the  contention  of  the  plaintiff  is  that  this 
house  was  bought  with  her  own  monej — 
the  produce  of  her  industiy — and  there- 
fore that  it  is,  pursuant  to  the  Act  of  1870, 
to  be  deemed  to  be  held  and  settled  to  her 
separate  use;  and  that  the  Act  of  1882 
having  come  into  force  on  the  Ist  of  Janu- 
ary, 1883,  she  is  able  to  bring  this  action, 
which  was,  it  appears,  begun  in  Septem- 
ber, 1883.  Then  Weldon  v.  Winshw  (1) 
decides  that  the  plaintiff  can  sue  for  a 
personal  injuiy  to  herself  although  it  was 
committed  before  the  Act  of  1882  came 
into  force.  With  regard  to  the  slander, 
the  contention  of  the  plaintiff  would  seem 
to  be  that  the  words  are  actionable  in 
themselves;  if  not,  that  there  is  special 
damage  which  makes  them  actionable. 
Those  are  the  points  the  defendant  has  to 
meet.] 

It  must  be  taken  that  this  entiy  was 
authorised  by  the  husband.  Assuming 
that  this  house  was  bought  by  the  plain- 
tiff out  of  her  earnings,  and  that  it  is  to 
be  deemed  to  be  her  separate  property 
under  33  k  34  Yict.  c.  93.  s.  1  (2),  still 

(1)  53  Law  J.  Rep.  Q.B.  628 ;  Law  Rep. 
13  Q.B.  D.  784. 

(2)  33  &  34  Vict.  c.  93.  s.  1 :  "  The  wages  and 
earnings  of  any  married  woman  acquired  or 
gained  by  her  after  the  passing  of  tins  Act  in 
any  employment,  occnpation,  or  trade  in  which 
she  is  engaged  or  which  she  carries  on  sepa- 
rately from  her  husband,  and  also  any  money  or 
property  so  acquired  by  her  through  the  exercise 
of  any  Uteraiy,  artistic,  or  scientific  skill,  and  aU 
inTestments  of  such  wages,  earnings,  money,  or 
property,  shall  be  deemed  and  be  taken  to  be  pro- 
perty held  and  settled  to  her  separate  use,  inde- 
pendent of  any  husband  to  whom  she  may  be 
married,  and  her  receipts  alone  shall  be  a  good 
discharge  for  such  wages,  earnings,  money,  and 
property." 

Section  11:  <*A  married  woman  may  main- 
tain an  action  in  her  own>  name  for  the  recovery 
of  any  .  .  .  * .  property  by  this  Act  declared  to  be 
her  s^Muate  property,  .  .  .  andshe  shall  have  in 
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the  legal  estate  will  remain  in  the  hus- 
band, for  a  married  woman  has  not  the 
absolute  legal  ownership  of  property  set- 
tled to  her  separate  use.  If  there  are 
trustees  of  such  property  the  legal  estate 
is  in  them,  and  in  such  a  case  as  this  the 
legal  estate  is  in  the  husband,  who  has 
the  same  property  in  it  as  if  he  were  the 
usufructuary  owner — Lewin  on  Trueta 
(7th  ed.  p.  203). 

The  husband  cannot  perhaps  interfere 
with  such  property  so  as  to  injure  it;  but 
this  action  is  not  brought  for  injury  to  the 
house,  but  merely  for  entering  it  without 
the  consent  of  the  plaintiff.  A  husband 
can  in  circumstances  such  as  those  which 
exist  in  this  case  enter  the  house  himself, 
he  can  send  people  to  see  his  wife,  can 
invite  visitors  to  the  house,  can  send  in 
case  of  need  medical  attendants  to  visit 
her,  and  there  is  no  right  of  action  on  her 
part  unless  some  damage  is  done  to  the 
house  or  to  the  property  in  the  house. 

Hancocks  v.  Lablache  (3),  Symonde  v. 
UaiUett  (4),  Howard  v.  The  Bank  of  Eng^ 


her  own  name  the  same  remedies,  both  civil  and 
criminal,  against  all  persons  whomsoever  for 
the  protection  and  security  of  such  ....  pro- 
perty, and  of  any  chattels  or  other  property  pur- 
chased or  obtained  by  means  thereof  for  her 
own  use  as  if  such  ....  property  belonged  to 
her  as  an  unmarried  woman." 

45  &  46  Vict,  c  75.  s.  1,  snb-s.  2:  "A 
married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of  and  to 
the  extent  of  her  separate  property  on  any  con- 
tract, and  of  suing  and  being  sued  either  in 
contract  or  in  tort  or  otherwise,  in  all  respects 
as  if  she  were  a  feme  $ole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  de- 
fendant, or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against 
her ;  and  any  damages  or  costs  recovered  by  her 
in  any  such  action  or  proceeding  shall  be  her 
separate  property;  and  any  damages  or  costs 
recovered  against  her  in  any  such  action  or  pro- 
ceeding sh^l  be  payable  out  of  her  separate 
property,  and  not  otherwise." 

Section  12 :  "  Every  woman,  whether  mar- 
ried before  or  after  this  Act,  shall  have  in  her 
own  name  against  all  persons  whomsoever,  in- 
cluding her  husband,  the  same  civil  remedies 
....  for  the  protection  and  security  of  her 
own  separate  property  as  if  such  property  ber 
longed  to  her  as  A/eme  sole.  .  .  ." 

(3)  47  Law  J.  Bep.  C.P.  514;  Law  Rep. 
3  C.P.  D.  197. 

(4)  63  Law  J.  Bep.  Chanc.  60  ;  Law  Bep. 
24  Ch.  D.;346. 
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land  (5),  and  In  re  Poole  (6)  were  referred 
to. 

The  claim  for  slander  should  be  struck 
out,  for  the  words  are  not  themselves 
actionable,  and  the  alleged  special  damage 
is  not  the  natural  reasonable  direct  conse- 
quence of  the  words  spoken — Lynch  v. 
Knight  (7)  and  Chamberlain  v.  Boyd  (8). 

Cur.  adv.  vtUt. 

BaETr,  M.K.  (on  Dec.  18). — The  plain- 
tiff has  brought  an  action  against  the 
defendant  for  several  alleged  causes  of 
action.  One  alleged  cause  of  action  is  that 
the  defendant  spoke  certain  words  which 
the  plaintiff  alleges  are  slanderous;  a 
second  alleged  cause  of  action  is  that  the 
defendant  wrote  a  libel  on  her,  but  no 
question  arises  on  this  point  on  this 
appeal ;  the  third  alleged  cause  of  action 
is  that  the  defendant  entered  a  house 
solely  occupied  by  and  in  the  sole  posses- 
sion of  the  plaintiff,  against  her  will.  An 
objection  equivalent  to  a  demurrer  has 
been  taken  to  two  of  these  alleged  causes 
of  action.  With  regard  to  the  alleged 
slander,  it  is,  I  think,  clear  that  the  plain- 
tiff cannot  maintain  any  action ;  the  words 
do  not  impute  a  criminal  offence,  they  do 
not  fall  within  the  recognised  classes  of 
words  actionable  in  themselves,  and  there 
is  no  damage  which  satisfies  the  definition 
of  that  special  damage  which  is  required 
by  the  law  to  support  an  action.  Mere 
injury  to  the  feelings  of  the  plaintiff  is 
not  such  special  damage,  and  cannot  make 
words  not  otherwise  actionable  the  sub- 
ject of  an  action.  Moreover,  the  special 
damage  alleged  must  be  the  natural  and 
not  unreasonable  result  of  the  words 
spoken,  so  that  the  consequences  suggested 
must  flow  naturally  and  not  remotely  from 
the  words  spoken ;  and  the  injury  alleged 
in  this  case  does  not  flow  in  such  a  manner 
from  the  words  spoken,  so  that  there  is  no 
special  damage  which  comes  within  the 
rule  of  law  as  to  such  damage. 

(5)  44  Law  J.  Hep.  Chanc.  329;  Law  Bep. 
19  Eq.  295. 

(6)  46  Law  J.  Bep.  Chanc.  803 ;  Law  Bep. 
6  Ch.  D.  739. 

(7)  9  H.L.  Cas.  677. 

(8)  52  Law  J.   Bep.  Q.B.  277  j    Law    Bep. 
11Q.B.  D.407. 


The  most  important  point  raised  on 
this  appeal  is  the  question  of  the  allied 
trespass.     The  allegation  is  that  the  de- 
fendant entered  the  house  of  the  plaintiff 
against  her  will ;  it  is  not  alleged  that  he 
did  any  damage.     Still  it  is  certain  that  if 
a  person  does  enter  another  person's  house 
against  that  person's  will,  there  is  in  law 
a  trespafis.     But  the  plaintiff  is  a  married 
woman,  and  the  defendant  alleges  that  he 
entered  this  house  by  the  authority  of  her 
husband.  For  this  house  was,  it  is  argued, 
the  property  of  the  husband  of  the  plain- 
tiff;   that  is,  the  legal  property  in  the 
house  was,  as  is  said,  in  the  husband,  so 
that    he    himself  was   entiUed  to  enter 
therein  when  he  willed,  and,  further,  that 
he  was  entitled  to  authorise  other  persons 
to   enter  therein.     If  this  be  correct,  I 
confess  it  seems  to  me  the  statutes  re- 
lating to  married  women's  property  would 
be  on  this  point  of  littie  effect,  and  they 
would  by  a  judgment  to  this  effect  be 
in  fact  frittered  away.     The  statutes  were 
passed  to  protect  married  women — mainly, 
no  doubt,  against  ill-conducted  husbands, 
but  still  to  protect  the  property  of  married 
women  generally.    The  Act  of  1870  (33 
&  34  Yict.  c.  93)  provided  in  section  1 
that    ''the  wages  and  earnings  of  any 
married  woman  acquii*ed  or  gained  by  her 
after  the  passing  of  this  Act  in  any  em- 
ployment, occupation,  or  trade  in  which 
she  is  engaged,  or  which  she  carries  on 
separately  from  her  husband,  and  also  any 
money  or  property  so  acquired  by  her 
through    the    exercise    of   any    literary, 
artistic,  or  scientific  skill,  and  all  invest- 
ments of  such  wages,  earnings,  money,  or 
property,  shall  be  deemed  and  taken  to  be 
property  held  and  settled  to  her  separate 
use,  independent  of  any  husband  to  whom 
she  may  be  married,  and  her  receipts  alone 
shall  be  a  good  discharge  for  such  wages, 
earnings,  money,  and  property."    So  that 
property  bought  by  her  pursuant  to  that 
section  is  her  property  as  against    her 
husband.     In  this  case  this  house  was — as 
far  as  appears  from  the  pleadings,  for  the 
facts  have  not  yet  been  tried — bought  by 
the  plaintiff  with  money  acquired  by  her 
from  her  own  industry  and  earnings,  so 
that  it  is,  pursuant  to  that  section,  to  be 
"  deemed  and  taken  to  be  property  held 
and  settied  to  her  separate  use  indepen- 
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dent  of  any  husband."    I  doubt  whether 
in  such  a  case  a  married  woman  has  only 
the  mere  rights  which  formerly  a  married 
woman  had  over  property  settled  to  her 
separate  use ;  but,  not  deciding  that  ques- 
tion, I  am^  of  opinion  that  if  a  married 
woman  is  in  sole  occupation,  as  this  plain- 
tiff was,  of  a  house  bought  as  this  house 
was,  and  if  her  husband  is  not  living  thei'e, 
she  could  under  the  Act  of  1870  bring  an 
action  for  a  trespass  to  her  house  com- 
mitted by  a  stranger.     The  Act  of  1882 
(45    &  46  Vict.  c.   75),  however,  goes 
farther,  and  enables  a  married  woman  to 
maintain  an  action  without  her  husband. 
This  Court  has  already  held  in  WtJdon  v. 
Window  (1)  that  the  result  of  the  Act  of 
1882  is  to  give  the  married  woman  a  right 
of  action  for  wrongful  acts  done  before 
that  Act  was  passed — that  is,  for  acts  done 
against  rights  given  to  her  by  the  Act 
of  1870.     The  defendant  states  that  he 
entered  this  house  by  the  authority  of  the 
husband  of  the  plaintiff.     Can  the  hus- 
band himself,  in  such  circumstances  as 
here  exist,  enter  such  a  house  against  the 
will  of  the  wife  ?    It  is  said  that  he  can 
do  so  by  virtue  of  his  marital  right.     I 
give  no  opinion  on  this  question.     It  is 
not  necessary  to  decide  it  now,  and  I 
decline  to  do  so ;  but  I  think  that  in  the 
case  of  an  ill-conducted  husband  the  argu- 
ment would  have  a  startling  effect,  and 
would  produce  consequences    not    other 
than  alarming.     Assuming,  however,  that 
the  husband  can  do  so,  I  am  clear  that 
the  effect  of  the  Acts  of  1870  and  1882  is 
that  the    husband    cannot    delegate    his 
right  to  any  one  else.     If,  therefore,  it  is 
made  out  by  evidence  on  the  trial  of  the 
case  that  this  house  was    bought    with 
money  the  produce  of  the  earnings  and 
industry  of  the  plaintiff,  it  must  be  held 
as  a  matter  of  law  that  the  husband  could 
not  authorise  any  one  to  enter  that  house 
against  the  will  of  the  plaintiff  as  this 
defendant  did:  so  that  the  part  of  the 
statement  of  claim  relating  to  this  cause 
of  action  must  be  restored.     The  plain- 
tiff, therefore,  has  succeeded  on  one  ground 
of  appeal  and  failed  on  the  other ;  but  as 
the  ground  on  which  the    plaintiff   has 
succeeded  seems  to  be  the  important  one, 
the  plaintiff  will  have  the    costs  of  the 
appeal. 
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Cotton,  L.J.  —  I  am  of  the  same 
opinion.  Two  points  have  been  raised  on 
this  appeal.  With  regard  to  one  point, 
that  relating  to  the  slander,  I  agree  with 
the  judgment  of  the  Master  of  the  Rolls 
and  with  the  Queen's  Bench  Division,  and 
I  think  that  the  law  is  well  known  and 
established. 

The   second    point  raises  in  &ct  two 
questions.     One  is  whether  the  plaintiff 
can  sue  alone ;  and  the  other  is,  does  the 
statement  of  defence  set  up  a  defence  which 
can  be  sustained  in  law  )     I  think  that 
the  plaintiff  can  sue  alone.     This  house, 
taking  the  statements  in  the  pleadings,  is 
a  house  bought  by  the  plaintiff,  a  married 
woman,  out  of  her  own  earnings;  and  that 
brings  us  to  the  consideration  of  section  1 
of  the  Act  of  1870  (33  &  34  Vict.  c.  93). 
That  section  makes  property  so  acquired 
the  separate  propei*ty  of  the  plaintiff,  for 
the  section  says  that  property  acquired  by 
a  married  woman  through  her  own  exer- 
tions and  the  investments  of  money  or 
property  so  acquired  shall  be  deemed  and 
be  taken  to  be  property  held  and  settled  to 
her  separate  use,  and  the  effect  of  that  Act 
is  that  such  property  stands  in  the  same 
position  as  if  it  had  been  settled  to  her 
separate  use  by  an  ordinary  settlement  or 
other  instrument.     I  do  not  myself  doubt 
that  a  married  woman  could  before  1882 
maintain  an  action  for  the  protection  and 
security  of  property  so  held,  for  the  pro- 
visions of  section  11  of  the  Act  of  1870 
seem  to  me  to  be  express  upon  that  point ; 
but  even  if  that  were  not  so,  still  section  1 2 
of  the  Act  of  1882  (45  &  46  Vict.  c.  75) 
enables  her  to  do  so,  for  that  section  gives 
every  married  woman  "  in  her  own  name 
against  all  persons  whomsoeyer,  including 
her  husband,  the  same  civil  remedies  .  .  . 
for  the  protection  and  security  of  her  own 
separate    property  as   if   such    property 
belonged  to  her  as  a  feme   sole"     It  is 
suggested  that  this  action  is  not  an  action 
brought  for  the  protection  of  such  separate 
property;  but  it  appeai-s  to  me  to    be 
essentially  an  action  brought  for  the  pro- 
tection of  the  house  of  the  plaintiff,  which 
is  for   the  purpose  of  the  present  argu- 
ment to  be  considered  her  separate  pro- 
perty.    It  haa  already  been    decided  in 
Weldon  v.    Wirulow  (1)  that  a  married 
woman  can  sue  alone  for  a  tort  done  before 
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the  Act  of  1882  came  into  operation.  The 
right  to  sue  may  be  regulated  by  the  pro- 
visions of  the  Act  of  1882 ;  but  the  question 
whether  the  Act  in  respect  of  which  the 
action  was  brought  is  wrongful,  depends 
upon  the  Act  of  1870,  and,  assuming  the 
facts  stated  in  these  pleadings  to  be  true, 
this  house  was  the  separate  property  of  the 
plaintiff  within  the  meaning  of  that  Act. 
It  is  not  necessary  now  to  decide  whether 
a  husband  has  a  right  to  enter  such  a 
house  in  circumstances  such  as  exist  in  the 
present  case ;  but  I  do  not  differ  from  the 
opinion  expressed  in  the  Divisional  Court, 
nor  do  I  desire  to  depart  from  the  opinion 
expressed  by  myself  in  Symonds  v.  Hallett 
(4);  but,  assuming  that  a  husband  has, 
in  consequence  of  there  being  no  judicial 
separation,  a  right  to  go  to  the  house  for 
the  purpose  of  being  with  his  wife,  still  the 
question  here  is  whether  he  can  authorise 
other  persons  to  enter  that  house  against 
the  will  of  the  married  woman.     Accord- 
ing to  the  statements  contained  in  these 
pleadings,  the  defendant  did  not  enter  this 
house  for  any  purpose  connected  with  or 
incident  to  any  desire  of  the  husband  to 
live  with  his  wife  in  this  house ;  and  I  am 
of  opinion  that  a  husband  cannot,  by  virtue 
of  any  power  that  he  may  have  of  living 
with  his  wife  in  such  a  house,  authorise 
another  person  to  enter  that  house,  not  for 
the  purpose  of  assisting  the  husband  in 
any  desire  to  live  with  the  wife  in  the 
house,    but,  as  in    this    case,  for  quite 
another  purpose  and  with  quite  a  different 
object.     There  was  here,  therefore,  an  act 
done  by  the  defendant  which  was  under 
the  Act  of  1870  a  wrongful  act,  and  the 
plaintiff  has  a  right  to  bring  an  action  in 
respect  of  the  trespass  by  the  defendant. 
I  give  no  opinion  as  to  how  far  a  wife 
could  be  heard  to  say  that  if  the  husband 
was  living  with  her  in  such  a  house  the 
entry  by  some  one  authorised  by  him  was 
not  incidental    to  the  husband's    living 
there.     If  the  husband  is  living  there, 
then  I  think  her  separate  property  and 
her  rights  may  be  burdened  by  that  fact 
to  some  extent. 

LiNDLEY,  L.J.  —  With  regard  to  the 
slander  alleged  by  the  plaintiff,  I  do  not 
think  it  is  necessary  to  add  anything.  The 
question  of  trespass  is  more  complicated. 


Looking  at  the  pleadings,  we  find  that  the 
plaintiff,  a  married  woman,  states  that  she 
was  solely  in  possession  of  a  house  bought 
by  her  out  of  her  separate  earnings,  which 
was  her  separate  property  under  the  Act 
of  1870;  that  in  1878  the  defendant  en- 
tered this  house  wrongfully  and  against 
her  will.  It  is,  I  think,  clear  that  the 
plaintiff  can  sue  alone  if  a  wrong  has  been 
committed,  and  the  decision  in  Weldon  v. 
Winslow  (1)  shews  that  she  can  under  the 
Act  of  1882  bring  an  action  for  a  wrong 
committed  before  the  Act  of  1882.  The 
defendant  says  that  he  entered  by  the 
authority  of  the  husband;  but  this  case 
does  not  raise  the  question  whether  a 
married  woman,  living  as  this  plaintiff  is 
living,  can  keep  her  husband  out  of  such  a 
house  as  this,  or  whether,  if  he  is  living 
with  her  in  such  a  house  as  this,  he  can 
invite  visitors  into  the  house :  and  I  ex- 
press no  opinion  on  that  question,  for  in 
this  case  the  married  woman,  the  plaintiff, 
was  living  without  her  husband  in  a  house 
which,  as  appears  from  the  statements  in 
the  pleadings,  was  her  separate  property, 
and  in  these  circumstances  the  husband 
authorised  the  defendant  to  enter  the 
house  against  the  will  of  the  plaintiff 
The  right  of  the  plaintiff  is,  in  the  circum- 
stances of  the  case,  an  exclusive  right 
except  as  against  her  husband,  and  he 
cannot  authorise  other  persons  to  enter 
without  her  consent.  She  was  solely  in 
possession  of  this  house,  and  he  was  not 
living  in  the  house,  so  that  I  agl*ee  that 
the  part  of  the  claim  which  relates  to  this 
cause  of  action  must  be  restored. 

Judgment  CLOCordingly, 


Solicitors—Maples  k  Teesdale,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
1884.        1 
Nov.  28,  29.  / 


BOOTH  V.  SMITH.* 


Annuity — Bent-charge — Release  of  Part 
of  Land  charged — Lord  St,  Leonards*  Act 
(22  <k  23  Yict.  c.  35),  a.  10. 

Where^  on  the  conveyance  of  Umd  which 
is  subject  to  a  rent-a^rge,  the  land  con- 
veyed is  released  from  the  rent-charge,  the 
previous  purchaser  of  other  part  of  the 
land  charged  J  not  having  obtained  a  release 
of  that  part,  but  not  having  concurred  in 
the  release  of  the  other  part,  is,  by  the  effect 
of  Lord  St.  Leonards*  Act,  s,  10,  liable  to 
pay  to  the  holder  of  the  rent-charge  a  part 
of  the  rent-charge  proportionate  to  his 
share  of  the  land  charged. 

Appeal  of  the  plaintiff  from  the  judg- 
ment of  Stephen,  J.,  reported  53  Law  J. 
Bep.  Q.B.  425. 

The  action  web  commenced  on  the  7th 
of  May,  1883,  to  recover  arrears  of  an 
annuity  of  20^.  per  annnm  for  five  years. 

La  March,  1875,  Frederick  Griffiths 
died,  having  hy  his  will  devised  in  fee  to 
his  son  William  Griffiths  his  copyhold 
house,  shop,  and  premises  at  Epping,  to- 
gether widi  the  garden  and  stabling,  and 
also  certain  personal  property,  subject  to 
an  annuity  of  20/.  to  his  daughter,  the 
plaintiff,  for  her  life.  On  the  24th  of 
July,  1876,  William  Griffiths  contracted 
to  sell  a  part  of  the  property  so  devised 
to  him  to  the  defendant  for  the  sum  of 
80/.  The  purchase-money  was  paid  and 
the  defendant  let  into  possession  on  the 
same  day.  On  the  31st  of  July,  1876, 
William  Griffiths  surrendered  the  remain. 
der  of  the  property  so  devised  to  George 
Wright  for  the  sum  of  350/.,  and  by  a 
contemporaneous  deed  the  plaintiff  released 
the  part  of  the  property  so  conveyed  to 
Wright  from  the  annuity. 

Barber,  Q.C.,  and  J.  Cutler,  for  the 
plaintiffl  — The  action  brought  is  the  action 
of  debt  now  substituted  for  the  real  action 
of  annuity,  which  lies  at  the  suit  of  the 
annuitant  against  the  terre-tenant  of  the 
land  upon  which  the  annuity  is  charged — 
Thomas  v.  Sylvester  (1).    At  common  law 

*  Cbrnm  Brett,  M.B.,  Cotton,  L.J.,  and 
Lindley,  L. J. 

(I)  42  Law  J.  Rep.  Q.B.  237;  Law  Bcp. 
8  a  B.  868. 


the  release  of  part  of  the  land  subject  to 
the  rent-charge  operated  as  a  release  of 
the  whole;  but  by  section  10  of  Lord  St. 
Leonards'  Act  (22  &  23  Vict.  c.  35)  it 
was  provided  that  "the  release  from  a 
rent-charge  of  part  of  the  hereditaments 
charged  therewith  shall  not  extinguish  the 
whole  rent-charge,  but  shall  operate  only 
to  bar  the  right  to  recover  any  part  of  the 
rent-charge  out  of  the  hereditaments  re- 
leased, without  prejudice,  nevertheless,  to 
the  rights  of  all  persons  interested  in  the 
hereditaments  remaining  uni'elea&ed  and 
not  concurring  in  or  confirming  the  re- 
lease." We  contend,  first,  that  we  are 
entitled  to  the  whole  rent-charge  from 
the  defendant,  leaving  him  to  obtain  con- 
tribution from  the  person  liable  with  him 
in  respect  of  the  annuity — that  is  to  say, 
the  purchaser  of  the  other  part  of  the 
land;  or,  in  the  alternative,  we  daim  a 
part  of  the  rent-charge  according  to  the 
proportion  which  the  defendant's  land 
bears  to  the  whole  land  charged.  The 
second  of  these  seems  the  better  construc- 
tion, as  the  Act  probably  intended  to  dis- 
tribute the  whole  rent-charge  rateably  over 
the  whole  land,  and  not,  as  before,  to  con- 
sider all  the  rent-charge  impressed  on  every 
part  of  the  land.  If  the  words  *'  without 
prejudice,  &c."  include  the  case  of  the  de- 
fendant, the  section  is  nugatory. 

J.  O.  Witt  {Gilbert  Metcalfe  with  him),  for 
the  defendant. — The  defendant's  case  comes 
within  the  proviso  at  the  end  of  the  section 
beginning  "without  prejudice."  He  is  a 
person  interested  in  the  hereditaments  re- 
maining unreleased  and  not  concurring  in 
or  confirming  the  same.  His  common  law 
right  is,  therefore,  not  affected  by  the 
section.  This  construction  does  not  make 
the  section  inoperative,  because  if  the 
vendor  had  retained  the  defendant's  land 
instead  of  selling  it  to  the  defendant,  the 
vendor  would  still  be  liable  for  the  whole 
rent-chai*ge,  although  the  land  first  sold 
would  be  discharged  from  it.  As  to  the 
form  of  the  action  in  Thomas  v.  Sylvester 
(1),  the  annuity  was  granted  by  deed,  and 
there  is  no  case  reported  in  which  an 
action  of  debt  has  been  held  to  lie  in 
favour  of  an  annuitant  under  a  will. 
Neither  is  this  a  legal  rent*  charge,  for  it  is 
charged  on  copyholds  and  on  personalty,  so 
that  an  action  as  for  a  legal  debt  will  not  lie. 

[Cotton,  L.J. — If  there  is  that  dia* 
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tinction  we  can  grant  another  remedy  by 
appointing  a  receiver.] 

In  any  case,  the  defendant  is  liable  only 
for  a  proportionate  part.  The  section  says 
that  the  release  of  part  shall  not  extinguish 
the  whole,  implying  that  it  shall  extinguish 
a  part. 

Brett,  M.R. — The  plaintiff  in  this  case 
has  an  annuity  which  was  a  rent- charge  of 
20/.  charged  on  certain  property.  The 
owner  of  the  property  has  parted  with  the 
whole,  at  different  times  and  to  different 
persons.  When  Wright  purchased,  the 
owner  of  the  rent-charge  released  that 
portion  of  the  property  then  sold.  The 
owner  sold  the  rest  to  Smith,  but  the 
plaintiff  was  not  a  party  to  that  transac- 
tion and  did  not  release  the  rent-charge. 
Can  the  plaintiff  sue  the  owner  of  the  un- 
released  part  1  It  is  said  that  the  form  of 
action  was  wrong,  but  when  we  asked  the 
defendant's  counsel  whether  he  preferred 
a  receiver  he  declined  it.  If  the  rent- 
charge  can  be  recovered  at  all,  I  think  it 
c;\n  be  recovered  by  action  of  debt.  But 
what  is  the  effect  of  section  10  of  22  &  23 
Vict.  c.  35  in  these  circumstances  %  What 
is  its  effect  in  other  circumstances )  The 
owner  may  sell  a  portion  of  the  property 
which  is  in  his  possession  so  as  to  got  rid 
of  the  rent-charge  as  to  that  part,  keeping 
the  remainder  in  his  own  hands.  In 
this  case  he  gets  rid  of  the  whole  of  his 
land,  and  it  is  said  that  the  whole  rent- 
charge  is  payable  out  of  the  unreleased 
part. 

The  section  says  that  the  release  of 
part  shall  not  extinguish  the  "  whole " 
rent-charge,  and  shall  operate  only  to  re- 
lease the  part  released,  without  prejudice 
to  rights  in  the  unreleased  part  in  the 
hands  of  those  not  concurring  in  the  re- 
lease. The  owner  who  obtains  the  release 
of  part  is  still  bound  to  pay  the  whole 
annuity  out  of  the  part  unreleased,  because 
he  concurs  in  the  release.  The  defendant, 
however,  is  a  *•  person  interested  in  the 
hereditaments  remaining  unreleased  and 
not  concurring  in  or  confirming  the  release." 
His  rights  are  not  to  be  prejudiced.  What 
is  the  meaning  of  '*  his  rights  ''  %  It  means 
that  his  real  substantial  rights  existing  be- 
fore the  statute  are  reserved.  What  are 
those  rights)  If  he  had  paid  the  whole 
rent-charge,  he  could  have  called  for  con- 


tribution on  the  other  persons  liable.  His 
substantial  rights  are  that  he  shall  be  left 
to  pay  only  his  proportion.  I  think  that 
the  defendant  is  only  liable  to  pay  such  a 
proportion  as  is  represented  by  the  land 
which  is  his.  If  you  take  the  prices  given 
as  the  test,  his  proportion  is  as  nearly  as 
possible  4/.  a  year.  The  judgment  ought 
therefore  to  stand  for  20/.,  subject  to  the 
parties  having  an  enquiry  as  to  value  if 
they  wish. 

Cotton,  L.J. — Under  the  old  law  the 
effect  of  a  release  of  a  rent-charge  over 
part  of  the  land  was  clear.  The  whole 
rent-charge  was  gone,  and  the  incon- 
venience was  great.  Even  if  the  owner 
used  words  which  operated  as  a  new 
grant  on  the  land  uni*eleased,  mesne  in- 
cumbrances might  be  let  in.  But  by 
the  Act  the  release  of  a  part  is  not  to 
extinguish  the  whole  rent-charge.  That 
does  away  with  the  old  law.  Such  a  re- 
lease, it  is  added,  is  to  operate  only  to  bar 
the  right  in  respect  of  the  part  released. 
So  far  the  section  only  contemplates  the 
case  of  a  pei*son  retaining  the  estate  but 
releasing  part  of  it.  There  is  no  reason 
why  he  should  be  relieved  of  the  rent- 
charge  because  he  has  obtained  an  extia 
price  for  the  part  sold.  The  same  effect 
happens  when  he  is  not  the  owner,  but 
when  all  who  are  owners  concur  in  the 
release.  Then  comes  the  proviso  that  the 
release  shall  be  without  prejudice  to  the 
rights  of  those  interested  who  do  not  con- 
cur. The  defendant  did  not  concur,  and 
the  Judge  below  held  that  the  effect  was 
the  same  as  if  the  Act  had  not  been 
passed.  There  was  a  discharge  in  toto. 
In  my  opinion  this  was  a  wrong  construc- 
tion of  the  Act.  The  rights  referred  to 
are  rights  consistent  with  the  previous 
part  of  the  section.  It  is  said  for  the 
appellant  that  the  proviso  only  saves 
the  right  of  contribution  against  persons 
releasing.  This  construction  is,  however, 
perilously  near  the  construction  adopted  in 
the  Court  below.  It  was  meant,  in  my 
opinion,  that  each  person  shall  not  bear 
more  than  his  proportion.  The  "  right "  of 
the  owner  in  the  part  not  released  is  not 
to  bear  more  than  his  proportion.  Before 
the  Act  he  might  have  had  contribution ; 
since  the  Act  he  is  to  be  in  the  same 
position  as  if  he  had  obtained  contribution. 
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That  appears  to  me  to  be  the  reasonable 
construction  of  the  Act. 

LiNDLEY,  L.J. — The  section  is  a  little 
obscure.  The  first  thing  to  look  at  is  the 
object  of  the  whole  section.  It  was  to 
put  an  end  to  the  old  strange  law  that  you 
could  not  release  a  part  of  land  from  a 
rent-charge  without  releasing  the  whole. 
It  was  a  technicality,  and  it  was  desirable 
to  alter  it.  But  it  was  not  desirable  to  say 
that  the  annuity  shall  be  apportioned, 
because  it  is  often  convenient  to  throw 
the  annuity  on  the  rest  of  the  land.  Nor 
was  it  desirable  to  release  the  whole  land 
without  considering  the  rights  of  other  por- 
tions not  released.  When  these  persons 
concur  in  the  release,  the  rent-charge  issues 
out  of  the  part  unreleased.  The  section  is 
obscure  as  to  what  happens  when  they 
do  not.  In  that  case  there  is  an  apportion- 
ment. If  that  is  not  the  true  construction 
we  are  put  to  this  dilemma — either  the 
section  has  not  application  to  the  case,  or 
the  circuity  remains.  The  construction 
we  adopt  is,  I  think,  consistent  with  the 
real  object  of  the  whole  section  (2). 

Appeal  allowed. 
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THE    METROPOLITAN   BOARD   OP 
WORKS  V,  ANTHONY  AND  CO. 


Metropolitan  Management  Act,  1882 — 
Erection  of  I'emporary  Wooden  Structure 
— Continuing  Offence — Complaint — Time 
—45  Vict.  c.  14. 8. 13-11  d:  12  Vict.  c.  43. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Kep.  M.C.  39.] 


(2)  The  judgment  was  for  18/.  log.,  bnt  the 
Court  ordered  the  defendant  to  pay  all  the  costs 
of  the  action  on  the  High  Court  scale,  deeming 
it  a  proper  action  to  be  brought. 
Vol.  64.-.Q.B. 
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.27./ 


SMITH  v.  DART  AND   SONS. 


Ship  and  Shipjnng — Cliarter-parif/ — 
Arrival  at  loading -place  bf/  a  certain  date 
— Condition  precedent — '*  Excepted  perils  " 
— Misdirection, 

By  a  cJiarter-party  it  was  agreed  that  a 
steamer  should  proceed  to  three  safe  load- 
ing pktces  between  C.  and  M,  a>s  ordered, 
and  proceed  with  cargo  to  H,  or  L,  {dangers 
and  accidents  of  the  seas  excepted).  Then 
followed  this  proviso — "  Should  tJie  steamer 
not  be  arrived  at  first  loading  port  free  of 
pratique  and  ready  to  load  on  or  before 
a  certain  day,  charterers  have  the  option 
of  cancelling  or  confirming  this  charter- 
partyJ*  The  vessel  arrived  off  t/ie  first 
loading  port  two  days  before  the  day 
named,  but  the  sea  and  weather  prevented 
any  communication  with  the  shore,  and 
she  was  unable  to  get  pratique  on  the  day 
named  in  the  charter- party,  but  was  com- 
pelled by  stress  of  weaiher  to  put  into 
v.,  where  the  charterers*  agent  cancelled 
the  charter-party : — Held,  that  the  arrival 
of  the  steamer  at  tlie  first  loading  place 
free  of  pratique  by  the  day  named  ivas 
a  condition  precedent^  the  nonftdfilment 
of  which  entitled  the  charterers  to  exercise 
the  option  of  cancelling  t/ie  charter-party  ; 
and  that  the  clause  excepting  dangers  and 
accidents  of  the  seas  applied  only  to  tlie 
voyage.  Held  further,  that  it  is  not  7ms- 
diredion  for  tlie  Judge  to  tell  the  jury  his 
oum  opinion  on  the  issue  before  them. 

This  was  a  motion  to  enter  judgment 
for  the  defendant  upon  the  finding  of  the 
jury,  and  also  for  a  new  trial  on  the 
ground  of  misdirection. 

By  a  charter-party,  dated  the  14th  of 
November,  1881,  it  was  agreed  that  the 
steamship  Spark  should  proceed  to  three 
safe  loading  places  between  Castellon  and 
Malaga,  as  ordered  after  arrival  in  Spain, 
and  there  load  7,000  cases  of  oranges  and 
proceed  to  London  ^^^  Hull,  and  deliver 
the  same  agreeably  to  bills  of  lading  (the 
act  of  God,  the  Queen's  enemies,  restraints 
of  princes  and  rulers,  pirates,  civil  com- 
motion, riots,  strikes,  fires,  frosts,  floods, 
and  all  other  dangers  and  accidents  of  the 
seas,  rivers,  and  steam  navigation  of  what 
nature  and  kind  soever  during  the  said 
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voyage  always  mutually  excepted).  It 
was  also  provided  that "  should  the  steamer 
not  be  arrived  at  first  loading  port,  free  of 
pratique,  and  ready  to  load  on  or  before 
the  15th  of  December  then  next,  charterers 
had  the  option  of  cancelling  or  confirming 
the  charter-  party."  The  Spark  proceeded 
to  Carthagena  in  Spain,  and  on  the  1 1th  of 
December  was  ordered  to  Burriana  to  load, 
where  she  arrived  on  the  13th  of  December, 
1881,  but  owing  to  the  state  of  the  sea  and 
weather  it  was  impossible  to  hold  commu- 
nication with  the  shore,  and  she  was  not 
free  of  pratique  on  or  before  the  15th  of 
December,  1881.  On  that  day  she  was 
compelled  by  stress  of  weather  to  quit 
Burriana  and  put  in  at  Valencia,  and  the 
defendants'  agent  there  cancelled  the  char- 
ter-party, and  refused  to  load  according 
to  it.  After  such  cancelling,  however, 
the  captain  took  on  board  at  various  places, 
but  not  under  the  said  charter-party,  4,972 
cases  of  oranges  in  all,  supplied  by  the 
agents  of  the  charterers,  which  were  carried 
to  Hull  and  delivered.  The  plaintifis 
brought  an  action  against  the  charterers 
for  breach  of  the  contract  to  load,  and  at 
the  trial  before  Hawkins,  J.,  the  jury 
found  that  Burriana  was  a  safe  loading- 
place,  but  that  it  was  solely  by  stress  of 
weather  that  the  Spark  had  not  got  pra- 
tique on  the  1 5th  of  December.  Judgment 
was  entered  for  the  defendants. 

C.  HaU,  Q.C.,  and  J.  G.  Witt,  for 
the  plaintifis. — The  learned  Judge  mis- 
directed the  jury.  In  the  first  instance 
his  Lordship  summed  up  in  a  way  to 
which  the  plaintifiis  can  take  no  excep- 
tion, but  on  the  jury  returning  into  Court 
after  an  absence  of  two  hours,  his  Lord- 
ship in  efiect  told  the  jury  that  in  his 
opinion  Burriana  was  a  safe  loading'placo. 
The  witnesses  on  each  side  did  not  dis- 
agree as  to  the  facts  concerning  Burriana, 
but  the  dispute  was  as  to  the  true  in* 
ference  to  be  di-awn  from  these  facts,  and 
this  was  peculiarly  for  the  jury.  The 
learned  Judge  in  efiect  withdrew  the  de- 
termination of  the  issue  from  the  jury, 
by  telling  them  his  opinion  on  it 

Secondly,  the  steamer  was  prevented  by 
stress  of  weather  from  entering  the  port  of 
Burriana  free  of  pratique  on  or  before  the 
15th  of  December,  and  the  clause  giving- 


an  option  of  cancelling  did  not  apply,  as 
dangers  and  accidents  of  the  sea  are  speci- 
ally excepted  in  the  charter-party — Barker 
V.  Mc Andrew  (1)  and  Ilarrisony,  Gar- 
thorne  (2). 

Fmlar/,  Q,C,,  and  A,  E.  Nelson,  for 
the  defendants,  were  stopped  on  the  ques- 
tion of  misdirection. — The  arrival  of  the 
steamer  free  of  pratique  on  or  before  the 
15th  of  Deceml>er,  1881,  was  a  condition 
precedent  to  loading.  The  exception  as 
to  dangers  of  the  seas  applied  only  to 
the  voyage.  It  is  not  contended  that  her 
non-arrival  would  give  the  defendants  a 
right  of  action  for  breach  of  contract,  but 
that  if  she  did  not  arrive  by  the  time 
specified,  the  defendants,  by  the  terms  of 
the  charter-party,  were  entitled  to  cancel 
it.  The  clause  giving  them  this  option  is 
perfectly  unqualified,  and  is  not  subject  to 
the  exceptions  as  to  dangers  and  accidents 
of  the  seas — Crookewit  v.  Fletcher  (3). 

Lord  Coleridge,  C.J. — ^In  this  case  two 
points  wero  taken  in  support  of  the  motion 
for  a  new  trial.  First,  that  the  learned 
Judge  at  the  trial,  after  having  summed 
lip  to  the  jury  in  a  manner  to  which  no 
exception  has  been  or,  in  my  judgment, 
could  be  taken,  when  asked  some  further 
questions  by  the  jury^  expressed  it  as  his 
opinion  that  the  port  of  Burriana  was  a 
**  safe  port  **  within  the  meaning  of  the 
charter-party.  But  the  learned  Judge 
took  care  to  remind  them  that  that  question 
was  for  them,  and  I  do  not  think  such 
expression  of  his  opinion  amounted  in  any 
degree  to  a  misdirection.  The  second 
point  made  was  that  a  date  was  fixed  by 
the  charter-party  on  which  the  vessel  was 
to  arrive  free  of  pratique  at  a  "  safe  port " 
to  be  named  by  the  charterers,  and  that  if 
the  vessel  did  not  an*ive  by  that  date  the 
charterers  should  be  at  liberty  to  cancel 
the  charter-party.  As  a  matter  of  fact 
she  was  not  free  of  pratique  by  the  date 
stipulated,  because  on  her  arrival  at  the 
port  of  loading  the  weather  and  sea  pre- 
vented any  communication  with  the  shore ; 
but  it  was  contended  that  her  non-arrival 

(1)  18  Com.  B.  Rep.  N.S.  759;  34  Law  J. 
Bep.  C.P.  191. 

(2)  26  L.T.  N.S.  503  ;  20  W.R.  772. 

(3)  1  Hurl.  Sc  N.  893 ;  26  Law  J.  Rep.  Exch. 
153. 
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was  dae  to  the  bad  state  of  the  weather, 
and  that  the  clause  ezoeptiDg  '' dangers 
and  accidents  of  the  sea "  applied  to  the 
whole  charter-party,  and  that  the  vessel 
having  by  stress  of  weather  been  prevented 
from  reaching  the  port,  the  charterers  were 
not  entitled  to  cancel  the  charter-party.  I 
have  come  to  the  conclusion,  however, 
that  the  arrival  of  the  ship  by  the  time 
specified  was  a  condition  precedent  to  the 
charterers'  not  exercising  the  option  given 
by  the  charter-party ;  and  that  the  clause 
providing  for  that  overrides  the  whole 
charter-party,  including  the  clause  as  to 
dangers  and  accidents  of  the  sea ;  and  as 
the  vessel  did  not  arrive  at  the  time 
specified,  that  condition  pi^oedent  had  not 
been  fulfilled,  and  the  charterers  were  at 
liberty  to  cancel  the  charter-party.  I 
therefore  think  there  should  be  no  new 
trial. 

Math£W,J. — lam  of  the  same  opinion. 
As  to  the  first  point  there  was  clearly  no 
misdirection,  the  learned  Judge  having 
only  told  the  jury  that  if  the  place  could 
by  reasonable  precaution  be  made  a  "  safe 
port,"  then  it  would  be  a  "safe  port" 
within  the  meaning  of  the  charter-party. 
As  to  the  second  point,  I  have  come  to 
the  conclusion,  after  consideration,  that 
the  clause  as  to  dangers  and  accidents  of 
the  seas  does  not  apply  to  the  clause  pro- 
viding for  the  arrival  of  the  ship  at  a 
given  date  at  a  port  to  be  specified  by  the 
charterers.  That  would  be  to  read  the 
clause  as  if  it  were  "free  of  pratique 
and  ready  to  load  on  or  before  the  15th 
of  December  next,  unless  prevented  by 
dangers  and  accidents  of  the  sea."  But  it 
might  be  most  important  to  fix  a  day  for 
the  ship  to  arrive  at  the  port  of  loading, 
and  quite  reasonable  that  the  charterers 
should  insist  on  her  arriving  on  or  before  a 
particular  date.  Nor  is  it  unreasonable  to 
suppose  that  a  shipowner  might  enter  into 
such  a  contract,  thinking  that  the  ship 
might  be  reasonably  expected  to  arrive  by 
the  date  speci6ed.  In  this  case  the  vessel 
did  not  arrive  in  the  sense  intended  by 
the  condition,  and  the  charterers,  as  in 
my  judgment  they  were  entitled  to  do, 
exercised  their  option  of  cancelling  the 
charter-party.  I  therefore  think  there 
should  be  no  new  trial. 

Smith,  J. — I  am  of  the  same  opinion. 


The  second  point  is  important,  and 
raises  the  question  whether  in  such  a 
charter-party  as  this,  the  usual  clause  as 
to  dangers  and  accidents  of  the  seas  in- 
serted therein  applies  to  the  whole  charter- 
party  or  only  to  the  voyage  from  the  port 
of  loading.  In  my  judgment  the  clause  as 
to  dangers  and  accidents  of  the  seas  is  put 
in  in  favour  of  the  ship,  but  that  giving 
the  option  of  cancelling  is  in  favour  of  the 
charterers.  Why  should  the  latter  not 
stipulate  that  the  ship  is  to  be  at  the  port 
of  loading  on  a  fixed  date,  and  that  if  it  be 
not  there,  no  matter  what  the  cause,  he 
will  not  carry  out  the  charter-party ;  and 
why  should  not  the  shipowner  say,  "  If 
the  ship  is  not  there,  you  shall  have  an 
option  of  cancelling  the  charter-party"  1 
That  appears  to  me  reasonable,  and  there- 
fore I  think  the  clause  as  to  dangers  and 
accidents  of  the  sea  applies  only  to  the 
voyage  from  the  port  of  loading,  and  this 
motion  must  be  refused,  with  costs. 

Motion  refused,  with  costs. 


Solicitors — Fritcbard  &  Sons,  agents  for  A.  M. 
Jackson,  Hull,  for  plainti£[s ;  Lowlesd,  Nelson 
&  Co.,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

{THE  IMPROVEMENT  COMMIS- 
SIONERS FOR  THE  DISTRICT 
OP  NEWTON-IN-MAKERFIELD 
V.  THE  JUSTICES  OF  THE 
PEACE  FOR  THE  COUNTY 
PALATINE  OF   LANCASTER. 

Highioay — Turnpike  Road — Expiration 
of  Trust — Part  of  Road  within  Local  Dis- 
trict— Liability  to  contribute  to  repair — 
Highways  and  Locomotives  {^Amendment) 
Act,  1878  (41  iSc  42  Vict.  c.  77),  s.  13— 
Turnpike  Road, 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.O.  1.] 
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THE  QUEEN  {on  the  prosecution 
of  the  Great  Northern  Rail- 
way Company)  v,  the  over- 
seers OF  LANGRIVILLE. 


Poor — Rate — Appeal  against  Rate,  Con- 
dition Precedent  to  —  Notice  of  Objection 
to  Assessment  Committee — Power  of  Assess- 
ment  Committee  to  am^.nd  Valuation  List 
— Union  Assessment  Committee  Acts,  25  <t 

26  Vict.  c.  103,  ss,  18,  19,  and  42  ;  and 

27  d:  28  Vict.  c.  39.  s.  1. 

The  "  notice  "  mentioned  in  section  1  oj 
27  (t  28  Vict.  c.  39,  t/i«  giving  of  which  is 
a  condition  precedent  to  the  power  of  the 
assessment  committee  to  hear  an  objection 
to  the  valuation  list  and  amend  sttch  list, 
means  only  the  notice  to  be  given  by  the 
objecting  party  to  the  committee,  to  be  served 
in  tlie  manner  prescribed  by  section  42  of 
25  (L-  26  Vict.  c.  103. 

Where,  therefore,  an  assessment  commits 
tee,  having  had  due  notice  of  objection  to 
the  valuaiion  list  from  a  railway  company 
in  respect  of  tlieir  assessment  in  a  parish 
in  tJie  union,  held  a  meeting  to  hear  such 
objection  without  giving  notice  tliereof  to 
tlie  overseers,  and  having  amended  the  list 
to  the  satisfaction  of  the  company,  tJien 
gave  notice  to  tlie  overseers  to  amend  their 
current  rate  accordingly, — Held,  that  the 
assessment  committee  had  aeted  within 
their  powers,  and  that  the  overseers  were 
bound  to  amend  their  rate  in  accordance 
with  the  amended  list,  and  could  not 
refuse  to  do  so  on  the  ground  of  not  having 
had  notice  of  the  meeting  of  the  assessment 
committee. 

In  this  case  a  rule  nisi  for  a  maruiamus 
had  been  obtained  calling  on  the  overseers 
of  the  parish  of  Langrlville  to  amend  their 
current  rate  in  accordance  with  an  amend- 
ment nmde  by  the  assessment  committee 
in  the  valuation  list. 

The  fEusts  were  that  the  Great  Northern 
Bailway  Company  were  dissatisfied  with 
the  assessment  of  that  portion  of  their 
line  which  runs  through  the  parish  in 
question,  and,  with  a  view  to  being  enabled 
to  appeal  to  the  Quarter  Sessions  should 
they  not  obtain  such  relief  as  they  might 
think  just  from  the  assessment  committee, 
gave  due  notice  of  their  objection  to  the 
valuation  list  to  the  assessment  commit- 


tee and  to  the  overseers  of  the  parish. 
The  assessment  committee  held  a  meeting, 
heard  the  objection,  and  decided  to  reduce 
the  amount  to  a  figure  which  satisfied 
the  company;  and  having  amended  the 
valuation  list  accordingly,  sent  notice  of 
such  amendment  to  the  overseers  of  the 
parish.  These  last,  however,  declined  to 
amend  their  rate,  as  not  having  received 
notice  of  the  meeting  of  the  assessment 
committee  at  which  the  objection  was 
considered ;  and  this  rule  was  to  compel 
them  to  amend. 

W.  Graham  shewed  cause. — The  ques- 
tion is,  whether  the  assessment  commit- 
tee has  any  power  to  deal  with  objections 
and  alter  the  list  behind  the  backs  of  the 
overseers,  and  without  giving  the  notice 
prescribed  by  section  19  of  the  Union 
Assessment  Committee  Act,  1862.  When 
the  valuation  list  has  been  made,  signed, 
and  deposited,  it  can  only  be  altered  in 
accordance  with  the  powers  given  in  the 
Act  Section  18  enables  a  person  ag- 
grieved to  give  notice  of  objection  to  it, 
which  he  must  give  to  the  committee  and 
to  the  overseers ;  and  then  section  19  pre- 
scribes the  terms  on  which  the  committee 
are  empowered  to  hear  objections — namely, 
giving  twenty-eight  days'  notice  to  the 
overseers.  Then  the  Amendment  Act  of 
1864,  in  section  1,  provides  that  where  a 
person  intends  to  appeal  to  Quarter  Ses- 
sions he  must  give  notice  of  his  objection 
to  the  assessment  committee,  which  objec- 
tion, after  notice  given  at  any  time  in  the 
manner  prescnbed  by  the  Act  of  1862 
with  respect  to  objections,  the  committee 
shall  hear,  with  full  power  to  call  for  and 
amend  such  list.  Therefore  the  notice 
prescribed  in  section  19  of  tiie  previous 
Act — namely,  to  the  overseers — is  a  condi- 
tion precedent  to  the  committee  having 
any  power  to  hear  the  objection  or  amend. 

Dugdale,  Q.C.,  and  C.  Dodd,  in  support  of 
the  rule. — The  overseers  cannot  go  behind 
the  order  of  the  assessment  committee  re- 
ducing the  rate.  Unless  that  be  brought 
up  by  certiorari  and  quashed,  they  must 
obey  it. 

Secondly,  there  is  no  necessity  for  all 
the  notices  under  the  Act  of  1862  to  be 
given  when  the  committee  are  to  hear  an 
objection  by  a  person  about  to  appeal — 
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The  Queen  v.  Overseers  of  Langriville, 

The  Queen  v.  Edmonds  (1).  Even  if  it 
were  the  duty  of  the  committee  to  give  the 
notice  to  the  overseers,  the  company  are 
not  in  fault,  and  ought  not  to  suffer.  They 
may  assume  that  everything  is  rightly  done 
to  enable  the  committee  to  hold  the  meet- 
ing. If  their  rights  depended  on  the  com- 
mittee doing  their  duty,  they  could  never  be 
sure  of  being  able  to  appeal.  It  was  never 
intended  that  an  aggrieved  person,  who  is 
required  to  go  first  before  the  assessment 
committee,  should  be  prevented  from  going 
to  Quarter  Sessions  by  some  neglect  of  the 
committee :  and  yet  this  would  be  the  effect 
of  the  construction  contended  for  by  the 
overseers.  Therefore  it  is  submitted  that 
"  notice  "  in  section  1  only  means  notice 
to  be  given  by  the  person  aggrieved. 

Cur,  adv,  vuU, 

The  judgment  of  the  Court  (Hawkins, 
J.,  and  Smith,  J.)  was  now  delivered 
(Dec.  15)  by 

Smith,  J.  —  This  was  a  rule  calling 
upon  the  overseers  of  Langriville  to  shew 
cause  why  a  mandamus  should  not  issue 
commanding  them  to  alter  the  rate  as  it 
stood  in  accordance  with  the  amendment 
of  the  assessment  committee.  The  point 
raised  in  the  case  is  a  short  one.  It  is, 
what  is  the  meaning  to  be  put  upon  the 
words  '^  after  notice  given  at  any  time 
in  the  manner  prescribed  by  the  said  Act 
with  respect  to  objections,"  in  section  1 
of  the  Union  Assessment  Ck)mmittee 
Amendment  Act,  1864  (27  &  28  Vict. 
c.  39). 

On  the  part  of  the  overseers  it  is  con- 
tended that  the  notice  therein  mentioned 
means  not  only  the  notice  to  be  given  by 
any  overseer  or  any  person  aggrieved  by 
a  valuation  list  to  the  committee,  as  is 
prescribed  by  section  18  of  the  Union 
Assessment  Committee  Act,  1862  (25  & 
26  Vict.  c.  103),  but  also  the  notice  to 
be  given  by  the  committee  to  the  over- 
seers of  the  meeting  they  are  about  to 
hold  to  hear  objections,  as  is  prescribed 
by  section  19  of  the  said  Act. 

On  the  other  side  it  is  contended  that 
the  notice  referred  to  in  section  1  of  the 
Act  of  1864  at  the  most  only  means  the 

(U  4.3  Ijivf  J.  Rep.  M.C.  156;  Law  Bep. 
0  Q.B.  6»8. 
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notice  to  be  given  by  the  objector  of  his 
objection,  as  is  prescribed  by  section  18 
of  the  Act  of  1862. 

The  facts  are  shortly  as  follows  : — 

The  Great  Northern  Railway  Com- 
pany's line  runs  through  the  parish  of 
Langriville.  The  committee  assessed  the 
portion  of  the  company's  line  which  ran 
through  that  parish.  The  company  were 
dissatisfied,  and  proposed  appealing  to  the 
Quarter  Sessions,  but  before  doing  so 
had  to  comply  with  the  requirements  of 
section  1  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864  (27  &  28 
Vict.  c.  39).  The  company  duly  gave 
notice  to  the  committee  of  their  objection 
against  the  valuation  liBt.  No  notice  was 
given  as  is  prescribed  by  section  19  of  the 
Act  of  1862.  The  committee,  having 
heard  the  company,  determined  to  amend 
the  list,  and  lutving  done  so  gave  notice 
of  the  amendment  to  the  overseers  of  the 
parish  of  Langriville  to  alter  the  rate  as  it 
then  stood. 

This  the  overseers  refused  to  do,  al- 
leging, as  is  the  fact,  that  they  had  received 
no  notice  of  the  meeting  of  the  committee, 
as  is  provided  by  section  19  of  the  Act  of 
1862. 

We  are  of  opinion  that  there  was  no 
necessity  to  give  this  notice,  and  that  this 
section  does  not  apply  to  the  case  now  in 
hand. 

In  our  judgment  the  words  in  section  1 
of  the  Act  of  1864 — "  after  notice  given  " 
— apply  solely  to  the  notice  to  be  given  by 
the  objecting  pai*ty  to  the  committee. 

If  the  construction  of  the  overseers  is 
correct,  we  must  read  the  words  thus — 
"  after  notices  given  " — which  we  have  no 
warrant  for  doing,  so  as  to  bring  in  the 
notice  prescribed  by  section  19  of  the  Act 
of  1862  as  well  as  the  notice  prescribed 
by  section  18  of  the  same  Act.  In  the 
face  of  the  words  of  the  statute  we  do  not 
feel  ourselves  at  liberty  to  enquire  as  to 
what  was  or  was  not  the  intention  of 
the  Legislature  in  the  year  1864,  which 
we  were  strenuously  invited  to  do  by  Mr. 
Graham.  It  seems  to  us  that  the  case  of 
The  Queen  v.  Edmonds  (1)  goes  to  shew 
that  at  any  rate  all  the  requirements  of 
the  Act  of  1862  do  not  apply  to  a  rehear- 
ing by  the  committee  of  an  objection  by 
an  objector  before  he  proceeds  to  Quarter 
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Sessions ;  and  we  are  of  opinion  that  the 
committee  are  entitled  to  hear  his  objec- 
tion notwithstanding  that  the  notice  pre- 
scribed by  section  19  of  the  Act  of  1862 
has  not  been  given. 

It  seems  to  us  also  that  the  words  in 
section  1  of  the  Act  of  1864 — "after  no- 
tice given  at  any  time  in  the  manner  pre- 
scribed by  the  said  Act  with  respect  to 
objections"  —  refer  to  section  42  of  the 
Act  of  1862,  having  reference  to  the  man- 
ner in  which  a  notice  is  to  be  served. 

Rule  absolute. 


Solicitors— Nelson,  Barr  k.  Nelson,  for  the  pro- 
secution ;  Whyte,  Colllsson  &  Pricbard,  agents 
for  H.  Snaith,  Boston,  for  the  overseers. 


Bankruptcy."]  In  re  toward  and  com- 
1884.         >      pany;    ex    parte    the 

Dec.    17.       J         TRUSTEE. 

Bardcruptcy — Contract — Assignment  of 
Money  to  became  due  under  CorUract — 
Title  of  Trustee — Bankruptcy  Act,  1883 
(46  db  47  Vict.  c.  62),  s.  43. 

A  trader,  who  had  contracted  to  build  a 
ship  to  be  paid  for  by  instalments,  assigned 
for  value  part  of  the  money  to  become  due 
under  the  last  instalment,  and  afterwards 
became  bankrupt.  The  trustee  completed 
the  contract  at  an  expenditure  of  a  sum 
less  than  the  amount  of  the  instalment : — 
Held,  that  the  assignment  was  valid 
against  the  trustee. 

Ex  paiie  Nichols ;  in  re  Jones  (52  Law 
J.  Hep.  Chanc.  635)  distinguished. 

This  was  an  appeal  from  a  decision  of 
the  Jadge  of  the  County  Court  at  New- 
castle-upon-Tyne. 

The  debtors,  Messrs.  Toward  k  Co.,  a 
firm  of  shipbuilders,  had,  on  the  5th  of 
May,  1883,  entered  into  a  contract  with 
Messrs.  Leach  h  Co.  to  build  a  ship  for 
the  sum  of  7,150/.,  to  be  paid  by  instal- 
ments, leaving  a  sum  of  2,400/.  to  be  paid 
on  delivery. 

On  the  29th  of  February,  1884,  the 
debtors  being  indebted  to  Hawks,  Craw- 
shay  &  Sons,  and  being  pressed  by  them 


for  payment,  gave  them  the  following  order 
on  Leach  &  Co. : — 

"Messrs.  Leach,  Harrison  &  Forwood, 
Shipowner,  11,  Dale  Street,  Liverpool. 

"  Dear  Sirs, — We  authorise  you  to  pay 
to  Messrs.  Hawks,  Crawshay  &  Sons  of 
Gateshead-on-Tyne  the  sum  of  three  hundred 
pounds  sterling,  and  deduct  the  same  from 
the  finishing  instalment  of  our  No.  6  steam- 
ship named  Vigilant,  at  present  building 
for  you  in  our  yard. 

"We  are,  yours  truly, 

"  T.  W.  Toward  &  Co." 
And  on  the  4th  of  March,  the  debtors 
being  also  indebted  to  Moss  &  Co.,  ship- 
brokers  for  commission,  and  being  also 
pressed  by  them  for  payment,  gave  them 
an  order  upon  Leach  &  Co.  as  follows  : — 

28th  of  February,  1884. 

"  Messrs.  Leach^  Harrison  &  Forwood, 
Liverpool. 

"  Please  pay  to  Messrs.  H.  £.  Moss  &  Co. 
the  sum  of  one  hundred  and  twenty-nine 
pounds,  seven  shillings,  and  sixpence,  say 
129/.  7s.  6c/.,  out  of  the  instalment  due  to 
us  when  boat  is  delivered. 

"  T.  &  W.  Toward  &  Co." 
And  these  orders  were  delivered  to  Leach 
&  Co.  by  Hawks  &  Co.  and  Moss  &  Co. 
respectively. 

On  the  15th  of  February,  1884,  the 
debtors  filed  their  petition,  and,  upon  failure 
to  pay  a  composition  which  had  been  ac- 
cepted by  the  creditors,  were  adjudicated 
bankrupt  on  the  24th  of  May. 

On  the  17th  of  March,  a  special  manager, 
who  was  afterwards  also  appointed  tru^ee, 
was  appointed,  and  made  arrangements 
with  Leach  &  Co.  to  complete  the  building 
of  the  ship.  The  ship  was  handed  over 
completed  to  Leach  &  Co.  on  the  24th  of 
Juno,  1884,  when  the  last  instalment  be- 
came payable. 

The  amount  expended  by  the  trustee  in 
fulfilling  the  contract  was  about  800/.  The 
amount  due  from  Leach  &  Co.,  after  de- 
ducting the  agreed  damages  for  delay  in 
completion  and  the  sum  of  600/.  for  ad- 
vances by  Leach  &  Co.  to  the  trustee, 
amounted  to  991/. 

Of  this  sum  Leach  &  Co.  paid 
512/.  125.  8^.,  and  claimed  to  detain  the 
balance  of  429/.  7s.  Gd,  in  respect  of  the 
orders  in  favour  of  Hawks  &  Co.  and  Moss 
&Co. 
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The  County  Court  Judge  made  an  order 
that  this  sum  should  he  paid  to  the  trustee, 
holding  that  the  case  was  governed  hy  Ex 
parte  Nichols  ;  in  re  Jones  ( 1 ).  The  point  was 
also  taken  that  the  orders  in  question  were 
fraudulent  preferences,  and  upon  this  point 
the  learned  Judge  decided  against  the 
trustee  (2). 

Moss  &  Co.  and  Hawks  &  Co.  appealed. 

«/.  Lawson  Walton,  for  the  assignees. — 
Ex  parte  Nichols  (1)  is  distinguishable. 
That  was  a  case  of  a  charge  upon  moneys 
not  yet  earned,  and  the  judgment  is  upon 
the  ground  that  the  debtor  was  attempting 
to  charge  that  in  which  he  had  no  pro- 
perty, for  there  was  no  contract  existing 
at  the  time  of  the  chai'ge  under  which 
gate-money  would  become  payable.  In 
the  present  case,  the  debtor  had  a  large 
balance  coming  due  to  him  under  a  con- 
tract subsisting  at  the  time  he  made  the 
charge ;  that  contract  was  a  valuable  asset, 
and  he  could  charge  it  or  sell  it ;  the  right 
to  receive  the  money  was  an  existing  right, 
though  the  money  was  not  then  payable. 
Tooth  v.  Hallett  (3),  which  was  also  relied 
on,  is  not  in  point.  That  was  decided  on  the 
ground  that  there  was  no  available  fund 
out  of  which  the  assignee  could  be  paid ; 
but  here  there  is  a  large  surplus  after  pay- 
ment of  expenses. 

Pollard  {Miiccd/e  Dais  with  him). — 
Tooth  V.  Hallett  (3)  lays  down  the  general 
principle  that  the  right  to  receive  money 
at  a  future  time  dependent  upon  the  per- 
formance of  a  contract  is  not  assignable. 
That  is  followed  by  Ex  parte  Nichols  (1). 
The  money  has  been  earned  by  the  trustee, 
and  not  by  the  debtor,  and  therefore 
belongs  to  the  estate.  It  was,  at  the  time 
of  the  assignment,  money  the  earning  of 
which  depended  upon  a  contingency,  and 
which  might  never  be  earned  at  all ;  there- 
fore it  was  not  property  then  existing. 

It  was  also  contended  that  both  these 
documents  were  bills  of  exchange,  and  re- 
quired a  stamp. 

(1)  52  Law  J.  Bep.  Chanc.  G3o  ;  Law  Hep. 
23  Ch.  D.  782. 

(2)  Upon  the  qnestion  of  fraudulent  prefer- 
ence, the  Court  ultimately  decided  that  there 
were  not  sufficient  materials  before  them  to  decide 
the  question.  The  argument  and  judgment  on 
that  part  of  the  case  are  therefore  omitted. 

(3)  38  Law  J.  Hep.  Chanc.  396  ;  Law  Rep. 
4  Clianc.  242. 
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Mathew,  J. — It  is  quite  clear  that  these 
documents  are  intended  to  be  a  charge, 
and  not  bills  or  any  other  negotiable  in- 
struments. 

I  think  that  the  learned  County  Ck>urt 
Judge  was  wrong  in  holding  that  the  case 
of  Ex  parte  Nxdiols  ;  in  re  Jones  (1)  ap- 
plied to  the  present  case.  The  actual  state 
of  things  at  the  time  that  the  charges  in 
•respect  of  the  contract  were  made  was  that,, 
taking  a  rough  estimate,  about  six-sevenths 
of  the  work  had  been  executed,  and  about 
two-sevenths  had  been  paid  for,  and  the 
charge  was  made  and  intended  to  operate 
upon  the  margin,  payable  out  of  what  as  a 
fact  was  actually  earned.  It  is  conceded 
that  if  this  margin  had  been  created  in 
the  manner  usual  in  building  contracts — 
namely,  by  reservation  of  sums  due  to  the 
builder,  but  not  payable  until  the  whole 
undertaking  was  complete — ^a  charge  made 
upon  this  would  be  valid  ;  and  tj^t  state 
of  facts  is,  in  my  opinion,  indistinguishable 
from  that  in  the  case  before  us  :  the  circum- 
stances ai-e  in  efiect  the  same.  It  is,  how- 
ever, contended  that  the  judgment  in  Ex 
parte  Nichols  (1)  is  conclusive  against  this 
view ;  but  upon  examination  of  the  ground 
of  the  decision  in  that  case,  it  appears  that 
it  was  that  there  the  assignment  was  of 
something  not  then  earned.  The  late 
Maater  of  the  Bolls  said  (4),  "  It  is  really 
the  same  thing  as  if  the  money  had  been 
paid  by  the  public  at  the  doors  of  the  palace. 
It  represents  gross  earnings  of  the  persons 
who  are  carrying  on  the  trade.  When  a 
man  becomes  bankrupt,  the  bankruptcy 
relates  back  to  the  act  of  bankruptcy  on 
which  it  is  founded,  and  the  receipts  from 
his  business  after  the  date  of  the  act  of 
bankruptcy,  though  they  are  in  the  hands 
of  an  agent  who  has  received  them,  pass 
to  the  trustee  in  bankruptcy.  The  income 
derived  from  the  business  after  the  act  of 
bankruptcy  passes  to  the  trustee.  The 
business  of  the  palace  being  carried  on, 
these  sums  are  payments  made  by  the 
customers  to  the  man  who  was  carrying  it 
on.  They  stand  in  the  same  position  as 
payments  made  by  the  public  for  admission 
to  a  theatre,  or  payments  made  by  the 
customers  of  a  man  who  keeps  a  cheese- 
monger's shop.     That  being  so,  it  is  clear 

(4)  52  Law  J.  «ep.  Chanc.  at  p.  637 ;  Law 
Rep.  22  Ch.  D.  at  p.  785. 
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that  the  title  of  the  trustee  relates  back  to 
the  act  of  bankruptcy,  that  is,  to  the  filing 
of  the  petition.  But  it  is  said  that  the  pay- 
ments were  received  by  a  railway  com- 
pany under  a  contract  which  the  trustee 
affirms.     That  is  a  fallacy.     The  trustee 
would  have  had  a  right  to  the  debtor's 
share  of  the  gross  sums  received  by  the 
company,  even  if  he  had  annulled  the  con- 
tract.    His  affirmance  of  the  contract  was 
only  an  assent  to  the  division  of  the  gross 
sums  in  the  proportion  there  laid  down ; 
he  did  not  adopt  the  contract  in  any  other 
sense.     That  being  so,  his  title  is  quite 
unaffected  by  any  assent  to  the  contract. 
Then  it  is  said  that  the  respondents  are 
claiming  under  a  mortgage  or  assignment 
made  to  them  by  the  bankrupt  before  the 
bankruptcy.     The  answer  to  that  is  that 
by  no  assignment  or  charge  can  a  bank- 
rupt give  a  good  title  as  against  his  trustee 
to  profits  of  his  business  accruing  after  the 
commencement  of  the  bankruptcy.     The 
bankrupt   cannot   as  against  the  trustee 
assign  the  profits;  they  are  not  his  pro- 
perty."    The  ratio  decidendi  is  therefore 
petfectly  clear  that  the  assignment  was  of 
profits  not  then  earned,  and  when  earned 
the  property  of  the    trustee;   that  has 
nothing  to  do  with  this  case. 

Cave,  J. — I  am  of  the  same  opinion.  I 
desire  to  add  a  few  words  with  reference 
to  the  case  of  Ex  parte  Nichols  (1),  which 
has,  I  think,  been  misunderstood,  owing, 
perhaps,  to  the  observation  which  the  late 
Master  of  the  Kolls  is  reported  to  have 
made  in  the  coarse  of  the  argument  with 
reference  to  Brice  v.  Bannister  (5).  The 
case  of  Ex  parte  Nichols  (1)  is  entirely 
distinguishable,  the  facts  being  quite  dif- 
ferent There  would  be  some  analogy  be- 
tween this  case  and  that  if,  for  example, 
the  debtor  had  on  the  31st  of  December, 
1883,  executed  a  charge  on  all  moneys  to 
be  received  or  contracts  to  be  entered  into 
in  1884,  and  had  become  a  bankrupt  on 
the  Ist  of  January,  1884,  and  his  trustee 
had  elected  to  carry  on  the  business,  and 
received  moneys  under  contracts,  and  the 
assignee  had  now  been  attempting  to  get 
hold  of  such  moneys.  It  would  be  analo- 
gous to  Tooth  V.  HaUett  (3)  if  there  had  not 
been  a  balance  after  paying   the  trustee 

(5)  47   Law  J.   Rep.   Q.B.  722;   Law  Rep. 
3  Q.I  J.  D.  569. 


the  costs  of  completing  the  ship.  Bat  the 
facts  in  the  present  case  are  quite  different 
from  those  in  either  of  those  cases.  The 
trustee's  contention  is  equivalent  to  saying 
that  if  a  man  who  has  a  contract  to  build 
to  the  value  of  5,000^.,  and  has  executed 
about  lOOZ.  worth  of  work,  gets  an  advance 
of  50^.  to  pay  for  materials,  and  gives  a 
charge  for  that  amount  on  the  sum  to  be 
paid  on  the  last  instalment,  and  then  be- 
comes bankrupt,  the  trustee  may  expend 
the  necessary  money,  finish  the  contract, 
receive  the  instalment,  and  not  repay  the 
50/.     Fortunately  that  is  not  the  law. 

Appeal  dismissed  ;  leave  to  appeal  refused. 


Solicitors-  -J.  &  B.  Scott,  agents  for  T.  Tinley 
Dale,  South  Shields,  for  the  trustee ;  Wynne, 
Holme  &  Wynne,  agents  for  H.  Forshaw  Sc 
Hawkins,  Liverpool,  for  Messrs.  Moss  &  Co. ; 
J.  Titley,  agent  for  Dix  Sc  Warlow,  Newcastle, 
for  Hawks  k  Co. 
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In  re  mauohan;  ex  parte 

THE  TBUSTEE. 


BankrupUy  —  Disclaimer  of  onerous 
"  Property  "  —  Trust  Property  —  Bank- 
ruptcy  Act,  1883  (46  &  47  Vict,  c.  52), 
ss,  55,  suh-s,  1,  44,  «u6-«.  1,  amd  168. 

The  poxoer  of  the  trustee  under  section  55 
of  the  Bankruptcy  Act,  1883,  to  disclaim 
onerous  property  is  not  confined  to  ^*  pro- 
perty divisible  amongst  creditors,** 

Therefore  the  trustee  is  not  precluded 
from  disclaiming  property  merely  because 
the  property  is  "  held  by  the  bankrupt  upon 
trust  for  any  other  person," 

This  was  an  application  by  the  trustee 
for  leave  to  disclaim  certain  leasehold 
property* 

On  the  6th  of  May,  1879,  the  Invest- 
ment Company  (Limited)  entered  into  an 
agreement,  not  under  seal,  for  an  under- 
lease to  the  debtor  of  a  portion  of  cer- 
tain premises,  41  Cheapside,  London,  for 
twenty-one  years. 

The  debtor  entered  into  possession  under 
this  agreement. 
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By  an  agreement  made  on  the  1 3th  of 
Jane,  1884,  the  debtor  agreed  to  sell  to 
Maughan's  Patent  Geyser  Company  his 
interest  in  the  said  premises,  and  to  execute 
all  such  assurances  as  should  be  necessary 
for  vesting  in  the  company  the  property 
agreed  to  be  sold  and  for  giving  to  them 
the  full  benefit  of  the  agreement 

The  purchase  was  to  be  completed  on 
the  30th  of  June,  1884. 

The  debtor  delivered  up  possession  of 
the  premises  to  Maaghan's  Patent  Geyser 
Company. 

A  receiving  order  was  made  on  the  29th 
of  August,  1884,  and  a  scheme  of  arrange- 
ment of  the  affairs  of  the  debtor  was 
subsequently  passed  by  his  creditors  and 
confirmed  by  the  Court. 

Holmes,  solicitor,  for  the  trustee. 

Cooper  Willis f  Q.C.,  for  the  Investment 
Company  (Limited),  objected  that  there 
was  no  property  in  the  trustee  to  be  dis- 
claimed. If  the  debtor  has  any  inter- 
est in  the  property  it  is  as  trustee  for 
Maughan's  Patent  Geyser  Company ;  and 
by  section  44,  sub-s.  1,  of  the  Bankruptcy 
Act,  1883,  the  "  property  of  the  bankrupt" 
does  not  comprise  property  held  by  the 
bankrupt  on  trust  for  any  other  person. 
He  referred  to  The  East  and  West  India 
Dock  Company  v.  Hill  (1). 

[Field,  J.,  referred  to  the  definition  of 
"  property  "  in  section  168.] 

Sidney  Woolf,  for  Maughan's  Patent 
Geyser  Company,  referred  to  Ex  parte 
Dyke;  in  re  Morrish  (2)  and  Walsh  v. 
Lonsdale  (3). 

Field,  J. — ^I  think  I  ought  to  accede  to 
this  application,  and  I  think  I  have  power 
to  do  so.  I  think  that,  upon  the  true  con- 
struction of  tlie  statute,  the  property  here 
is  property  which  the  trustee  is  entitled 
to  ask  me  to  give  him  leave  to  disclaim. 
After  the  execution  of  the  agreement  of 
the  6th  of  May,  1879,  the  debtor  had  a 
property  in  land,  which  was  burdened  with 
onerous  covenants,  and  his  trustee,  if  there 

(1)  62  Law  J.  Rep.  Chanc.  44 ;  Law  Bep. 
22  Ch.  D.  14. 

(2)  52  Law  J.  Bep.  Chanc.  570 ;  Law  Bcp. 
22  Ch.  D.  410. 

(3)  52  Law  J.  Bep.  Chanc.  2;  Law  Bep. 
21  Ch.  D.  9. 

Vol.  64.— Q.B. 
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had  been  one,  might  have  asked  for  liberty 
to  disclaim.  But  since  that  date  the 
debtor  has  agreed  to  assign  his  property 
by  words  large  enough  to  pass  all  the 
interest  he  had,  but  he  did  not  complete 
the  agreement.  He  was  under  a  covenant 
for  further  assurances.  He  has  no  rever- 
sion, but  he  has  land  in  a  popular  sense. 
The  question  is  whether  he  has  land  within 
the  meaning  of  section  55.  Section  55 
begins  by  saying,  "  where  any  part  of  the 
property  of  the  bankrupt,  &c."  Mr.  Willis 
says  "  property  "  means  property  divisible 
amongst  creditors,  and  refers  to  section  44, 
sub-s.  1.  But  am  I  bound  to  read  property 
in  section  55  with  the  limitation  of  "  divi- 
sible among  creditors  "1  I  think  not ;  for 
section  55  speaks  of  property  "  burdened 
with  onerous  covenants,"  which  means 
property  of  no  benefit  to  creditors.  I 
think  I  am  bound  to  give  full  meaning  to 
the  word  "property."  Mr.  Willis  says 
that  this  is  not  "  land  "  mthin  the  mean- 
ing of  the  section.  But  I  think  it  is.  It 
is  true  the  debtor  has  passed  over  his  pos- 
session absolutely,  but  he  is  under  an 
obligation  to  his  lessor,  and  I  think  there- 
fore that  he  has  property  within  the 
meaning  of  the  section.  I  think  it  would 
be  a  pity  to  refine  and  cut  down  the 
benefit  of  this  provision. 

Leave  to  disclaim.     Costs  to  he  paid 
out  of  the  estate. 

The  trustee  and  Maughan's  Patent 
Geyser  Company  undertook  to  deliver  up 
possession  of  the  premises  to  the  Invest- 
ment Company  (Limited). 


Solicitors— logic,  Cooper  &  Holmes,  for  trustee ; 
Hughes,  Hooker  &  Co.,  for  lavestmeat  Com- 
pany (Limited)  ;  Loxley  k  Morley,  for 
Maughan's  Patent  Geyser  Company. 
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[IN  THE  HOUSE  OF  LOBDS.] 
1884.     ■) 
March  31.  I 

AprUl.     f  FOAKES  v.  BEER. 

May  16.  J 

Debtor  and  Creditor — Accord — Agree- 
merU  to  accept  Leas  Sum  than  Debt, 

The  doctrine  stated  in  PinneFs  Case 
(5  Kep.  117),  and  recognised  in  Camber 
v.  Wane  (1  Str.  426;  1  Sm.  L.C.  (8th  ed.) 
357),  that  *^ payment  of  a  leeeer  sum  in 
satisfaction  of  a  greater  cannot  be  a  satis- 
faction of  the  whole"  has  been  too  long 
excepted  as  law  to  be  disturbed. 

An  agreement  by  a  judgment  crediior^  in 
consideration  of  immediate  payment  of  part 
of  the  judgment  debt,  to  accept  payment  to 
himself  or  his  nominee  of  the  residue  of  the 
debt  and  costs  by  instalments  without  in- 
terest in  full  satisfaction  of  the  judgment, 
falls  ioithin  the  ahove  doctrine,  and  does 
not  bar  the  creditor  from  issuing  execution 
for  interest  on  the  judgment  debt  after  aU 
the  inst€Um,ents  have  been  paid. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  which  reversed  one 
of  the  Queen's  Bench  Division.  The  case 
is  reported  in  the  Courts  below  52  Law 
J.  Itep.  Q.B.  426,  712;  Law  Rep.  11 
Q.B.  D.  221.  ^ 

The  respondent  having  recovered  judg- 
ment for  2,09W.  from  the  appellant,  agreed 
with  the  appellant  in  writing  not  under 
seal  to  accept  payment  by  instalments  of 
600/.  down  and  150L  half  yearly  till  the 
whole  sum  should  be  paid.  The  appel- 
lant fully  performed  his  part  of  the  agree- 
ment, and  the  respondent  then  claimed  to 
issue  execution  on  the  judgment  for  in- 
terest on  the  judgment  debt. 

An  issue  was  directed  to  be  tried,  when 
the  above  facts  were  found  by  a  jury. 
Cave,  J.,  ruled  that  the  respondent  was 
not  entitled  to  issue  execution  for  any  sum 
on  the  judgment. 

His  decision  waa  affirmed  by  a  divisional 
Court,  but  reversed  by  the  Court  of  Appeal 
upon  the  authority  of  Cumber  y.  Wane  (1). 

ffoU,  Q.C.,  and  Winch,  for  the  appel- 
lant.— There  is  nothing  in  reason  or — 
except  the  case  of  CumJ^er  v.  Wane  (1)— 

(1)  1  Str.  426 ;  1  Sm.  L.C.  (8th  ed.)  367. 


in  law  to  make  this  agreement  invalid. 
There  is  consideration  for  it,  for  by  not 
enforcing  his  claim  against  the  debtor  and 
driving  him  into  bankruptcy,  the  creditor 
might  expect  to  be  paid  in  full  instead 
of  merely  getting  a  dividoid.  If  the 
creditor  thinks  ^e  agreement  is  for  his 
benefit,  why  should  the  Court  say  it 
is  noti  Cumber  v.  Wane  (1)  has  been 
assailed  frequently — e,g.  in  Couldery  v. 
Bartrum  (2),  per  Jessel,  M.K.,  and  in 
notes  to  Smitks  Leading  Cases  (3)  by 
Smith,  with  the  tacit  approval  of  all  his 
editors,  including  Sir  Henry  Keating  and 
the  late  Mr.  Justice  WiUes.  The  reason- 
ing in  Cumber  v.  Wane  (1)  would  not  be 
regarded  as  sound  now — namely,  that  the 
satisfaction  must  be  held  reasonable  by 
the  Court.  In  Reynolds  v.  Pinhowe  (4), 
which  was  not  cited  in  Cumber  v.  Wane  (1), 
it  was  held  that  the  saving  of  trouble  was 
a  sufficient  consideration;  and  see  Wilkin- 
son V.  Byers  (5),  observations  of  Little- 
dale,  J.  In  PinneVs  Case  (6)  the  question 
of  convenience  was  overlooked.  But  the 
convenience  is  well  understood  in  busi- 
ness, as  is  shewn  by  the  constant  practice 
of  tradesmen  to  allow  discount  for  prompt 
payment  where  there  is  no  agreement 
to  give  credit.  In  fact  the  dedsion  in 
Cumber  v.  Wane  (1)  has  never  been  acted 
upon  in  pitictioe,  and  the  Courts  have  con- 
fined its  application  within  such  narrow 
limits  that  there  is  no  longer  any  prin- 
ciple involved  in  it.  The  following  cases 
are  really  inconsistent  with  Cumber  v. 
Wane  (1) :  Heathcote  v.  Crookshanks  (7), 
Thomas  v.  Heathom  (8),  Sibree  v.  Trtpp 
(9),  Curlewis  v.  Clark  (10).  Fitch  v. 
Sutton  (11),  in  which  it  was  held  that 
payment  of  a  less  sum  by  cheque  was 
not  a  satisfaction,  is  clearly  wrong — Ood- 
dard  v.  aBrien  (12).  If  Cumber  v.  Wans 
(1)  is  to  be  maintained,  the  result  of  the 

(2)  Law  Bep.  19  Ch.  D.  394. 

(3)  1  Sm.  L.C.  (4th  ed.)  253 ;  (8th  ed.)  867. 

(4)  Cro.  Eliz.  429. 

(6)  I  Ad.  &  E.  106;  3  Law  J.  Bep.  K.B.  L44. 
(6)5  Rep.  117. 

(7)  2  Term.  Rep.  24. 

(8)  2  B.  &  C.  477. 

(9)  15  Mee.  &  W.  23;  15  Law  J.  Bep.  Ex<di. 
318. 

(10)  3  Exch.  Rep.  875 ;  18  Law  J.  Bep.  Exch. 
144. 

(11)  5  East,  230. 

(12)  Law  Bep.  9  Q.B.  D.  87. 
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cases  is  that  there  may  be  satisfaction  by 
acceptance  of  a  less  sam  if  it  be  secared 
by  cheque^  bill,  or  promissory  note,  not  if 
it  be  paid  in  gold  or  bank-notes.  In  the 
present  case  the  agreement  was  not  to 
take  a  less  sum,  but  merely  to  give  time. 

BampMf  Q.C,^  and  A,  B,  P.  Gcukell, 
for  the  respondent. — Part  payment  is  no 
consideration  for  giving  up  the  residue  of 
a  debt,  since  the  performance  of  what  the 
law  imposes  as  a  duty  cannot  be  a  con- 
sideration. Cumber  v.  Wane  (1)  is  sup- 
ported by  a  series  of  authorities — Dixon  v. 
Adams  (13),  Richards  v.  BariUts  (14), 
Goring  v.  Goring  (15),  Geang  v.  Swains 
(16),  MeManus  v.  Bark  (17),  FUeh  v. 
SuUon  (11),  Co.  ZU.  2126,  Adams  v. 
TapUng  (18),  Down  v.  Eateher  (19),  and 
Evans  ▼.  Powis  (20).  All  the  cases  in 
which  Cumber  v.  Wane  (1)  has  been  more 
or  less  departed  from  treat  it  as  law  that 
the  payment  of  a  smaller  sum  than  is  due 
is  not  sufficient.  It  is  a  matter  of  public 
policy  that  a  man  should  not  be  allowed 
to  r^use  to  pay  debts,  and  then  make  his 
refusal  to  pay  a  consideration  for  extorting 
more  favourable  terms  from  his  creditor. 
This  has  been  laid  down  as  to  seamen's 
wages  in  SUlk  v.  Myrick  (21),  Harris  v. 
Watson  (22),  Newman  v.  Walters  (23), 
CluUerbuek  v.  Coffin  (24),  and  Harris  v. 
Carter  (25). 

[LoBD  Blacxbubv. — The  doctrine  of 
Cumber  v.  Wane  (1)  has  never  been  laid 
down  in  this  House,  nor  (except  in  Dixon 
V.  Adams  (13),  which  went  too  hr)  in  a 
Ck>urt  of  Error.] 

It  was  too  firmly  established  ever  to  be 
the  subject  of  appeal.  The  House  will 
not  treat  it  with  lees  respect  on  that  ac- 
count— Dan/ord  v.  McAnuUy  (26). 

(13)Cro.  Eliz.538. 
(14)  1  Leon.  19. 
(16)  Yelv.  10. 

(16)  1  Latw.  464. 

(17)  39  Law  J.  Bep.  Exch.  65;  Law  Rep. 
5  Szch.  65. 

(18)  4  Mod.  88. 

(19)  10  Ad.  k,  K.  121 ;  8  Law  J.  Rep.  Q.B.  190. 

(20)  1  Ezch.  Rep.  601. 

(21)  2  Gamp.  317. 

(22)  Peake,  72. 

(23)  3  Bos.  &  P.  612. 

(24)  4  8c.  N.R,  609 ;  11  Law  J.  Bep.  C.P.  66. 
(26)  3  B.  &  B.  669  ;  23  Law  J.  Rep.  Q.B.  296. 
(26)  62  Law  J.  Bep.  Q.B.  662;   Law  Bep. 

8  App.  Cas.  466. 


[LoBD  Blackburn. — It  has  not  been 
acted  upon  in  mercantile  practice,  and  not 
often  in  the  Courts.] 

It  has  been  always  recognised  as  law, 
and  cannot  now  be  overruled.  Lovelace 
V.  Cocket  (27)  and  Hawes  v.  Birch  (28) 
carried  the  rule  still  further. 

HoU,  Q.C.,  in  reply. — The  decisions  as 
to  seamen's  wages  are  put  upon  special 
grounds  of  public  policy  applicable  to  such 
cases. 

Cur  adv.  vuU. 

The  Lord  Chancellor  (Earl  of  Sbl- 
bornb)  (on  May  16). — Upon  the  construc- 
tion of  the  agreement  of  the  21st  of  Decem- 
ber, 1876, 1  cannot  differ  from  the  conclu- 
sion in  which  both  the  Courts  below  were 
agreed.  If  the  operative  part  could  pro. 
perly  be  controlled  by  the  recitals,  I  think 
there  would  be  much  reason  to  say  that 
the  only  thing  contemplated  by  the  re- 
citals was  giving  time  for  payment,  with- 
out any  relinquishment  on  the  part  of  the 
judgment  creditor  of  any  portion  of  the 
amount  recoverable  (whether  for  principal 
or  for  interest)  under  the  judgment.  But 
the  agreement  of  the  judgment  creditor, 
which  follows  the  recitals,  is  that  she 
"  will  not  take  any  proceedings  whatever 
on  the  judgment,"  if  a  certain  condition  is 
fulfilled.  What  is  that  condition  1  Pay. 
ment  of  the  sum  of  150/.  in  every  half 
year, ''  vmtil  the  whole  of  the  said  sum  of 
2,090Z.  19tf."  (the  aggregate  amount  of  the 
principal  debt  and  costs,  for  which  judg- 
ment had  been  entered)  ''  shall  have  been 
fully  paid  and  satisfied."  A  particular 
''  sum  "  is  here  mentioned,  which  does  not 
include  the  interest  then  due,  or  future 
interest  Whatever  was  meant  to  be  pay- 
able at  all,  under  this  agreement,  was 
clearly  to  be  payable  by  half-yearly  instal- 
ments of  150/.  each:  any  other  construc- 
tion must  necessarily  make  the  conditional 
promise  nugatory.  But  to  say  that  the 
half-yearly  payments  were  to  continue 
till  the  whole  sum  of  2,090/.  19«.  ''and 
interest  thereon"  should  have  been  fully 
paid  and  satisfied,  would  be  to  introduce 
very  important  words  into  the  agreement, 
which  are  not  there,  and  of  which  I  can- 
not say  that  they  are  necessarily  implied, 

(27)  1  Brownl.  47. 

(28)  Ibid.  71, 
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Although,  therefore,  I  may  (as  indeed  I 
do)  very  much  doubt  whether  the  effect 
of  the  agreement,  as  a  conditional  waiver 
of  the  interest  to  which  she  was  by  law 
entitled  under  the  judgment,  was  really 
present  to  the  mind  of  the  judgment  cre- 
ditor, still  I  cannot  deny  that  it  might 
have  that  effect,  if  capable  of  being  legally 
enforced. 

Bat  the  question  remains  whether  the 
agreement  is  capable  of  being  legally  en- 
forced. Not  being  under  seal,  it  cannot 
be  legally  enforced  against  the  respondent 
unless  she  received  consideration  for  it 
from  the  appellant,  or  unless,  though 
without  consideration,  it  operates  by  way 
of  accord  and  satisfaction  so  as  to  ex- 
tinguish the  claim  for  interest.  What  is 
the  consideration  9  On  the  face  of  the 
agreement  none  is  expressed  except  a  pre- 
sent payment  of  500l.  on  account  and  in 
part  of  the  larger  debt  then  due  and  payable 
by  law  under  the  j  udgment.  The  appellant 
did  not  contract  to  pay  the  future  instal- 
ments of  150^.  each  at  the  times  therein 
mentioned ;  much  less  did  he  give  any  new 
security  in  the  shape  of  negotiable  paper 
or  in  any  other  form.  The  promise  ds 
futuro  was  only  that  of  the  respondent 
that,  if  the  half-yearly  payments  of  150/. 
each  were  regularly  paid,  she  would  ^'  take 
no  proceedings  whatever  on  the  judgment." 
No  doubt,  if  the  appellant  had  been  under 
no  antecedent  obl^ation  to  pay  the  whole 
debt,  his  fulfilment  of  the  condition  might 
have  imported  isome  consideration  on  his 
part  for  that  promise.  But  he  was  under 
that  antecedent  obligation;  and  payment 
at  those  deferred  dates,  by  the  forbearance 
and  indulgence  of  the  creditor,  of  the 
residue  of  the  principal  debt  and  costs, 
oould  not,  in  my  opinion,  be  a  con- 
sideration for  the  relinquishment  of  in- 
terest and  discharge  of  the  judgment,  unless 
the  payment  of  the  500Z.  at  the  time  of 
signing  the  agreement  was  such  a  con- 
sideration. As  to  a(^rd  and  satisfaction, 
in  point  of  fiact  there  oould  be  no  complete 
satisflEurtion  so  long  as  any  future  instalment 
remained  payable ;  and  1  do  not  see  how 
any  mere  payments  on  account  could 
operate  in  law  as  a  satisfaction  ad  interim 
conditionally  upon  other  payments  being 
afterwards  duly  made,  unless  there  was 
a  consideration  sufficient  to  support  the 


agreement  while  still  unexecuted.  Nor 
was  anything,  in  fact,  done  by  the  respon- 
dent in  this  case,  on  the  receipt  of  the  last 
payment,  which  could  be  tantamount  to 
an  acquittance  if  the  agreement  did  not 
previously  bind  her. 

The  question,  therefore,  is  nakedly  raised 
by  this  appeal  whether  your  Lordships  are 
now  prepared  not  only  to  overrule,  as 
contrary  to  law,  the  doctrine  stated  by 
Sir  Edward  Coke  to  have  been  laid  down 
by  all  the  Judges  of  the  Common  Pleas 
in  Pinners  Oase  (6)  in  1602,  and  repeated 
in  his  note  to  lAtUetonf  section  344  (29), 
but  to  treat  a  prospective  agreement 
not  under  seal  for  satisfaction  of  a  debt, 
by  a  series  of  payments  on  account  to  a 
total  amount  less  than  the  whole  debt,  as 
binding  in  law,  provided  those  payments 
are  regularly  made — the  case  not  being  one 
of  a  composition  with  a  common  debtor, 
agreed  to  inter  se  by  several  creditors. 
I  prefer  so  to  state  the  question,  instead  of 
treating  it  (as  it  was  put  at  the  Bar)  as 
dependLig  on  the  authority  of  the  case  of 
Cumber  v.  Wane  (1),  decided  in  1718.  It 
may  well  be  that  distinctions  which  in  later 
cases  have  been  held  sufficient  to  exclude 
the  application  of  that  doctrine  existed  and 
were  improperly  disregarded  in  Cumber  v. 
Wane  (1),  and  yet  that  the  doctrine  itself 
may  be  law,  rightly  recognised  in  Cumber 
V.  Wane  (1),  and  not  really  contradicted 
by  any  later  authorities.  And  this  appears 
to  me  to  be  the  true  state  of  the  case.  The 
doctrine  itself,  as  laid  down  by  Sir  Edward 
Coke,  may  have  been  criticised  as  ques- 
tionable in  principle  by  some  persons  whose 
opinions  are  entitled  to  respect,  but  it  has 
never  been  judicially  overruled;  on  the 
contrary,  I  think  it  has  always,  since  the 
sixteenth  century,  been  accepted  as  law. 
If  so,  I  cannot  think  that  your  Lordships 
would  do  right  if  you  were  now  to  reverse 
as  erroneous  a  judgment  of  the  Court  of 
Appeal  proceeding  upon  a  doctrine  which 
has  been  accepted  as  part  of  the  law  of 
England  for  280  years. 

The  doctrine,  as  stated  in  PinneVa  Case 
(6),  is, ''  that  payment  of  a  lesser  sum  on 
the  day"  (it  would  of  course  be  the  same 
after  the  dky) ''  in  satisfaction  of  a  greater, 
cannot  be  any  satisfaction  for  the  whole, 

(29)  Co.  Lit.  212J. 
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because  it  appears  to  the  Jadges  that  by 
no  possibility  a  lesser  sum  can  be  a  satis- 
faction to  the  plaintiff  for  a  greater  sum." 
As  stated  in  Coke  on  Littleton  (2126),  it  is, 
''  where  the  condition  is  for  payment  of 
20^.  the  obligor  or  feoffor  cannot  at  the 
time  appointed  pay  a  lesser  sum  in  satis- 
faction of  the  whole,  because  it  is  apparent 
that  a  lesser  sum  of  money  cannot  be  a 
satis&fition  of  a  greater ; "  adding  (what 
is  beyond  controversy)  that  an  acquittance 
under  seal  in  full  satisfaction  of  the  whole 
would  (under  like  drcumstanoes)  be  valid 
and  binding. 

The  distinction  between  the  effect  of 
a  deed  under  seal  and  that  of  an  agreement 
by  parol,  or  by  writing  not  under  seal,  may 
seem  arbitrary,  but  it  is  established  in  our 
law ;  nor  is  it  really  unreasonable  or  prac* 
tically  inconvenient  that  the  law  should 
require  particular  solemnities  to  give  to 
a  gratuitous  contract  the  force  of  a  binding 
obligation.  If  the  question  be  (as,  in  the 
actual  state  of  the  law,  I  think  it  is) 
whether  consideration  is  or  is  not  given 
in  a  case  of  this  kind  by  the  debtor  who 
pays  down  part  of  the  debt  presently  due 
from  him  for  a  promise  by  the  creditor  to 
relinquish,  after  certain  further  payments 
on  account,  the  residue  of  the  debt,  I  cannot 
say  that  I  think  consideration  is  given  in 
the  sense  in  which  I  have  always  under- 
stood that  word  as  used  in  our  law.  It 
might  be  (and  indeed  I  think  it  would  be) 
an  improvement  in  our  law  if  a  release  or 
acquittance  of  the  whole  debt  on  payment 
of  any  sum  which  the  creditor  might  be 
content  to  receive  by  way  of  accord  and 
satisfaction  (though  less  than  the  whole) 
were  held  to  be  generally  binding,  though 
not  under  seal ;  nor  should  I  be  unwilling 
to  see  equal  force  given  to  a  prospective 
agreement,  like  the  present,  in  writing, 
though  not  under  seal;  but  I  think  it 
impossible,  without  refinements  which 
practically  alter  the  sense  of  the  word, 
to  treat  such  a  release  or  acquittance  as 
supported  by  any  new  consideration  pro- 
ceeding from  the  debtor.  All  the  autho- 
rities subsequent  to  Cumber  v.  Wcme  (1) 
which  were  relied  upon  by  the  appellant 
at  your  Lordships'  hor — such  as  Sibree  v. 
Tripp  (9),  Curlevns  v.  Clark  (10),  and 
Goddard  v.  O'Brien  (12) — have  proceeded 
upon  the  distinction  that,  by  giving  n^o- 
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tiable  paper  or  otherwise,  there  had  been 
some  new  consideration  for  a  new  agree^ 
ment,  distinct  from  mere  money  payments 
in  or  towards  discharge  of  the  original 
liability.  I  think  it  unnecessary  to  go 
through  those  cases  or  to  examine  the 
particular  grounds  on  which  each  of  them 
was  decided.  There  are  no  such  facts  in 
the  case  now  before  your  Lordships.  What 
is  called  "  any  benefit,  or  even  any  legal 
possibility  of  benefit,"  in  Mr.  Smith's  notes 
to  Cumber  v.  Wane  (1)  is  not,  as  I  conceive, 
that  sort  of  benefit  which  a  creditor  may 
derive  from  getting  payment  of  part  of  the 
money  due  to  him  from  a  debtor  who  might 
otherwise  keep  him  at  arm's  length  or  pos- 
sibly become  insolvent,  but  is  some  indepen- 
dent benefit,  actual  or  contingent,  of  a  kind 
which  might  in  law  be  a  good  and  valuable 
ooDBideration  for  any  other  sort  of  agree- 
ment  not  under  seal. 

My  conclusion  is  that  the  order  appealed 
from  should  be  affirmed  and  the  appeal 
dismissed  with  costs,  and  I  so  move  your 
Lordships. 

Lord  Blackburn. — The  first  question 
raised  is,  as  to  what  was  the  true  construc- 
tion of  the  memorandum  of  agreement 
made  on  the  2l8t  of  December,  1876. 
What  was  it  that  the  parties  by  that 
writing  agreed  to  % 

The  appellant  contends  that  they  meant 
that  on  payment  down  of  500^.,  and  pay- 
ment witiiin  a  month  after  the  1st  of  July 
and  the  Ist  of  January  in  each  ensuing  year 
of  150^.  until  the  sum  of  2,0902.  19«.  was 
paid,  the  judgment  for  that  sum  and  in- 
terest should  be  satisfied,  for  an  agreement 
to  take  no  proceedings  on  the  judgment  is 
equivalent  to  treating  it  as  satisfied.  This 
construction  of  the  memorandum  requires 
that  after  the  tenth  payment  of  1502.  there 
should  be  a  further  payment  of  902.  19«. 
made  within  the  next  six  montha 

This  is  the  construction  which  all  three 
Courts  below  have  put  upon  the  memo- 
randum. 

The  respondent  contends  that  the  true 
construction  of  the  memorandum  was  that 
time  was  to  be  given  on  those  conditions 
for  five  years,  the  judgment  being,  on  default 
of  any  one  payment,  enforceable  for  what- 
ever was  still  unpaid,  with  interest  from 
the  date  the  judgment  was  signed,  but 
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that  the  interest  was  not  intended  to  be 
forgiven  at  all. 

If  this  is  the  true  construction  of  the 
agreement  the  judgment  appealed  against 
is  right  and  should  be  affirmed,  whether 
the  reason  on  which  the  Court  of  Appeal 
founded  its  judgment  was  right  or  not.  I 
am,  however,  of  opinion  that  the  Courts 
below,  who  on  this  point  were  unanimous, 
put  the  true  construction  on  the  memo- 
randum. I  do  not  think  the  question  free 
from  difficulty.  It  would  have  been  easy 
to  have  expressed,  in  unmistakable  words, 
that  on  payment  down  of  500/.,  and  punc- 
tual payment  at  the  rate  of  300/.  a  year 
till  2,090/.  Ids,  was  paid,  the  judgment 
should  not  be  enforced  either  for  principal 
or  interest ;  or  language  might  have  been 
used  which  should  equally  clearly  have 
expressed  that,  though  time  was  to  be 
given,  interest  was  to  be  paid  in  addition 
to  the  instalments.  The  words  actually 
used  are  such  that  I  think  it  is  quite  pos- 
sible that  the  two  parties  put  a  different 
construction  on  the  words  at  the  time ; 
but  I  think  the  words  *^  till  the  said  sum  of 
2,090/.  198.  shall  have  been  fully  paid  and 
satisfied  "  cannot  be  oonstmed  as  meaning 
''  till  that  sum,  with  interest  from  the  day 
judgment  was  signed,  shall  have  been  fully 
paid  and  satisfied,"  nor  can  the  promise 
*^  not  to  take  any  proceedings  whatever  on 
the  judgment "  be  cut  down  to  meaning  any 
proceedings  except  those  necessary  to  en- 
force  payment  of  interest. 

I  think,  therefore,  that  it  is  necessary  to 
consider  the  ground  on  which  the  Court  of 
Appeal  did  base  their  judgment,  and  to 
say  whether  the  agreement  can  be  enforced. 
I  construe  it  as  accepting  and  taking  500/. 
in  satisfaction  of  the  whole  2,090/.  Ida., 
aubject  to  the  condition  that  unless  the 
balance  of  the  principal  debt  was  |mid  by 
the  instalments,  the  whole  might  be  en- 
forced with  interest.  If  instead  of  500/. 
in  money  it  had  been  a  horse  valued  at 
500/.y  or  a  promissory  note  for  500/.,  the 
authorities  are  that  it  would  have  been  a 
good  satisfaction ;  but  it  is  said  to  be  other- 
wise as  it  was  money. 

This  is  a  question,  I  think,  of  difficulty. 

In  Co.  Lit.  2 1 2b,  Lord  Coke  says :  "  where 
the  condition  is  for  payment  of  20/.,  the 
obligor  or  feoffor  cannot  at  the  time  ap- 
pointed pay  a  lesser  sum  in  satisfaction 


of  the  whole,  because  it  is  apparent  that  a 
lesser  sum  of  money  cannot  be  a  satisfac* 
tion  of  a  greater.  ...  If  the  obligor  or 
feoffor  pay  a  lesser  sum  either  before  the 
day  or  at  another  place  than  is  limited  by 
the  condition,  and  the  obligee  or  feoffee 
receiveth  it,  this  is  a  good  satisfaction." 
For  this  he  cites  PinneVs  Case  (6).  That 
was  an  action  on  a  bond  for  16/.  condi- 
tioned for  the  payment  of  8/.  I0«.  on  the 
nth  of  November,  1600.  Plea  that  de- 
fendant, at  plaintiff's  request,  before  the 
said  day,  to  wit,  on  the  1st  of  October, 
paid  to  the  plaintiff  5/.  2«.  2c/.,  which  the 
plaintiff  accepted  in  full  satisfaction  of  the 
8/.  \Q8.  The  plaintiff  had  judgment  for 
the  insufficient  pleading.  But  though  this 
was  so.  Lord  Coke  reports  that  it  was 
resolved  by  the  whole  Court  of  Common 
Pleas  '*  that  payment  of  a  lesser  sum  on 
the  day  in  satisfaction  of  a  greater  cannot 
be  any  satisfaction  for  the  whole,  because 
it  appears  to  the  Judges  that  by  no  po8« 
sibiUty  a  lesser  sum  can  be  a  satisfaction 
to  the  plaintiff  for  a  greater  sum,  but  the 
gift  of  a  horse,  hawk,  or  robe,  kc.,\n  satis- 
faction is  good,  for  it  shall  be  intended 
that  a  horse,  hawk,  or  robe,  &c.,  might 
be  more  beneficial  to  the  plaintiff  than  the 
money  in  respect  of  some  circumstance, 
or  otherwise  the  plaintiff  would  not  have 
accepted  of  it  in  satisfaction.  But  when 
the  whole  sum  is  due,  by  no  intendment 
the  acceptance  of  parcel  can  be  a  satis- 
&ction  to  the  plaintiff;  but  in  the  case  at 
bar  it  was  resolved  that  the  payment  and 
acceptance  of  parcel  before  the  day  in 
satisfaction  of  the  whole  would  be  a  good 
satisfaction  in  regard  of  circumstance  of 
time ;  for  perad venture  parcel  of  it  before 
the  day  would  be  more  beneficial  to  him 
than  the  whole  at  the  day,  and  the  value  of 
the  satisfaction  is  not  material ;  so  if  I  am 
bound  in  20/.  to  pay  you  10/.  at  West- 
minster, and  you  request  me  to  pay  you 
5/.  at  the  day  at  York,  and  you  will 
accept  it  in  full  satisfaction  for  the  whole 
10/.,  it  is  a  good  satisfaction  for  thewhole, 
for  the  expenses  to  pay  it  at  York  is  suffi- 
cient satisfaction." 

There  are  two  things  here  resolved. 
First,  that  where  a  matter  paid  and  ac- 
cepted in  satisfaction  of  a  debt  certain 
might  by  any  possibility  be  more  beneficial 
to  the  creditor  than  his  debt^  the  Court 
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will  not  enquire  into  the  adequacy  of  the 
consideration.  If  the  creditor,  without 
any  fraud,  accepted  it  in  satisfiBLction  when 
it  was  not  a  sufficient  satisfaction  it  was  his 
own  fault;  and  that  payment  before  the  day 
might  be  more  beneficial,  and  consequently 
that  the  plea  was  in  substance  good,  and 
this  must  have  been  decided  in  the  case. 

There  is  a  second  point  stated  to  have 
been  resolved — namely,  "That  payment 
of  a  lesser  sum  on  the  day  cannot  be  any 
satisfaction  of  the  whole,  because  it  ap- 
pears to  the  Judges  that  by  no  possibility 
a  lesser  sum  can  be  a  satisfaction  to  the 
plaintiff  for  a  greater  sum."  This  was 
certainly  not  necessary  for  the  decision  of 
the  case ;  bat  though  the  resolution  of  the 
Court  of  Common  Pleas  was  only  a  (2ie. 
Utm^  it  seems  to  me  clear  that  Lord  Coke 
deliberately  adopted  the  didum^  and  the 
great  weight  of  his  authority  makes  it 
necessary  to  be  cautious  before  saying  that 
what  he  deliberately  adopted  as  law  was  a 
mistake.  And  though  I  cannot  find  that 
in  any  subsequent  case  this  dicium  has 
been  made  the  ground  of  the  decision — 
except  in  Fiteh  v.  SuUon  (11),  as  to  which 
I  shall  make  some  remarks  later,  and  in 
Down  V.  Hatcher  (19),  as  to  which  Mr. 
Baron  Parke  in  Cooper  v.  Parker  (30) 
saidy ''  Whenever  the  question  may  arise 
as  to  whether  Down  v.  Hatcker  (19)  is 
good  law,  I  should  have  a  great  deal  to 
say  against  it" — ^yet  there  certainly  are 
cases  in  which  great  Judges  have  treated 
the  dictum  in  PinneVe  Case  (6)  as  good 
law. 

For  instance,  in  Sihree  v.  Tripp  (9)  Mr. 
Baron  Parke  says, "  It  is  clear  if  the  claim 
be  a  liquidated  and  ascertained  sum,  pay* 
ment  of  part  cannot  be  satisfaction  of  the 
whole,  although  it  may  under  certain  cir- 
cumstances be  evidence  of  a  gift  of  the 
remainder."  And  Mr.  Baron  Alderson, 
in  the  same  case,  says,  "  It  is  undoubtedly 
true  that  payment  of  a  portion  of  a  liqui- 
dated demand  in  the  same  manner  as  the 
whole  liquidated  demand  which  ought  to  be 
paid  is  payment  only  in  part,  because  it  is 
not  one  bargain  but  two — namely,  payment 
of  party  and  an  agreement  without  consi- 
deration to  give  up  the  residue.  The  Courts 
might  very  well  have  held  the  contrary 

(30)  15  Com.  B.  Bep.  828 ;  24  Law  J.  Bep. 
C.P.  68. 
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and  have  left  the  matter  to  the  agreement 
of  the  parties,  but  undoubtedly  the  law  is 
so  settled."  After  such  strong  expressions 
of  opinion,  I  doubt  much  whether  any 
Judge  sitting  in  a  Court  of  first  instance 
would  be  justified  in  treating  the  question 
as  open.  But  as  this  has  very  seldom,  if 
at  all,  been  the  ground  of  the  decision 
even  in  a  Court  of  first  instance,  and  cer- 
tainly never  been  the  ground  of  a  decision 
in  the  Court  of  Exchequer  Chamber,  still 
less  in  this  House,  I  did  think  it  open  in 
your  Lordships'  House  to  reconsider  this 
question.  And,  notwithstanding  the  very 
high  authority  of  Lord  Coke,  I  think  it  is 
not  the  £ekct  that  to  accept  prompt  payment 
of  a  part  only  of  a  liquidated  demand  can 
never  be  more  beneficial  than  to  insist  on 
payment  of  the  whole.  And  if  it  be  not 
the  fact,  it  cannot  be  apparent  to  the 
Judges. 

I  will  first  examine  the  authorities.  If 
a  defendant  pleaded  the  general  issue,  the 
plaintiff  could  join  issue  at  once,  and,  if 
the  case  was  not  defended,  get  his  verdict 
at  the  next  assizes.  But  by  pleading  a 
special  plea  the  plaintiff  was  obliged  to 
reply;  and  the  defendant  often  caused  the 
plaintiff,  merely  by  the  delay  occasioned 
by  replying,  to  lose  an  assize.  If  the  re- 
plication was  one  to  which  he  could  demur, 
he  made  this  sure.  Strangely  enough,  it 
seems  long  to  have  been  thought  that  if 
the  defendant  kept  within  reasonable 
bounds,  neither  he  nor  his  lawyers  were 
to  blame  in  getting  time  in  this  way  by  a 
sham  plea  ^lat  a  chattel  was  given  and 
accepted  in  satisfaction  of  the  debt.  The 
recognised  forms  were  giving  and  accepting 
in  satisfaction  a  beaver  hat — Young  v. 
Rudd  (31)— or  a  pipe  of  wine  (32).  All 
this  is  now  antiquated.  But  whilst  it  con- 
tinued to  be  the  practice,  the  pleas  founded 
on  the  first  part  of  the  resolution  in 
PinneFa  Case  (6)  were  very  common; 
and  that  law  was  perfectly  trite.  No  ono 
for  a  moment  supposed  that  a  beaver  hat 
was  really  given  and  accepted ;  but  every 
one  knew  that  the  law  was  that  if  it  was 
really  given  and  accepted  it  was  a  good 
satisfaction. 

But  special  pleas  founded  on  the  other 
resolution  in  PinneFa  Case  (6),  on  what  I 

(31)  6  Mod.  86. 

(32)  8  Chit.  Plead.  (7th  ed.)»  92. 
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have  ventured  to  call  the  dictum,  were 
certainly  not  common.  I  douht  if  a  real 
defence  of  this  sort  was  ever  specially 
pleaded.  When  there  really  was  a  ques- 
tion as  to  whether  a  debt  was  satisfied  by 
a  payment  of  a  smaller  sum,  the  defendant 
pleaded  the  general  issue ;  and  if  it  was 
proved  to  the  satisfaction  of  the  jury  that 
a  smaller  sum  had  been  paid  and  accepted 
in  satisfaction  of  a  greater,  if  objection  was 
raised,  the  jury  might  perhaps,  as  sug- 
gested by  Mr.  Justice  Holroyd  in  Thomas 
v.  Ueathom  (8),  find  that  the  circum- 
stances were  such  that  the  legal  effect  was 
to  be  as  if  the  whole  was  paid  down  and  a 
portion  thrown  back  as  a  Grod's-penny. 
This,  however,  seems  to  me  to  be  an  un- 
satisfactory and  artificial  way  of  avoiding 
the  effect  of  the  dictum^  and  it  could  not 
be  applied  to  such  an  agreement  as  that 
now  before  this  House. 

For  whatever  reason  it  was,  I  know  of 
no  case  in  which  the  question  was  raised 
whether  a  payment  of  a  lesseV  sum  could 
be  satisfaction  of  a  liquidated  demand, 
from  PinruVs  Case  (6)  down  to  Cumber  v. 
Wane  (1),  a  period  of  115  years. 

In  Adams  v.  Tapling  (18),  where  the 
plea  was  bad  for  many  other  reasons,  it  is 
reported  to  have  been  said  by  the  Court 
that,  "  in  covenant  where  the  damages 
are  uncertain,  and  to  be  recovered,  as  in 
this  case,  a  lesser  thing  may  be  done  in 
satisfaction ;  and  there  accord  and  satisfac- 
tion is  a  good  plea."  No  doubt  this  was 
one  of  the  cases  which  Mr.  Baron  Parke 
would  have  cited  in  support  of  his  opinion 
that  Down  v.  Hatcher  (19)  was  not  good 
law.  The  Court  are  said  to  have  gone  on 
to  recognise  the  dictum  in  PinneVs  Case 
(6),  or  at  least  not  to  dissent  from  it ;  but 
it  was  not  the  ground  of  their  decision. 
In  every  other  reported  case  which  I  have 
seen  the  question  arose  on  a  demurrer  to 
a  replication  to  what  was  obviously  a  sham 
or  dilatory  plea. 

Some  doubt  has  been  made  as  to  what 
the  pleadings  in  Cumber  v.  Wane  (1) 
really  were.  I  have  obtained  the  record. 
The  plea  is  that  after  the  promises  afore- 
said, and  before  the  issuing  of  the  writ,  it 
was  agreed  letween  the  said  Qeorge  and 
Edward  Cumber  that  he,  the  said  George, 
*'  daret  eidem  Edwardo  Cumber  quandam 
notam  in  script,  vocatam  'a,  promissory 


note,'  manu  proprid  ipsius  Georgii  sub- 
script, pr.  solucon  eidem  Edwardo  Cumber 
vel  ordini  quinqvs  librarum"  fourteen 
days  after  date,  in  full  satisfaction  and 
exoneration  of  the  premises  and  promises, 
which  said  note  in  writing  the  said 
George  then  gave  to  the  said  Edward 
Cumber,  and  the  said  Edward  Cumber 
then  and  there  received  from  the  said 
George  the  said  note  in  full  satisfaction 
and  discharge  of  the  premises  and  promises. 

The  replication  is  that "  the  said  George 
did  not  give  to  him,  Edward,  any  note  in 
writing  called  a  promissory  note  with  the 
hand  of  him,  George,  subscribed  for  the 
payment  to  him,  Edward,  or  his  order, 
5/.,  fourteen  days  after  date,  in  full  satis- 
faction and  discharge  of  the  premises  and 
promises."  To  this  there  is  a  demurrer 
and  judgment  in  the  Common  Pleas  for 
the  plaintiff  ''that  the  replication  was 
good  in  law." 

The  reporter,  oddly  enough,  says  there 
was  an  immaterial  replication.  The  effect 
of  the  replication  is  to  put  in  issue  the 
substance  of  the  defence — namely,  the 
giving  in  satisfaction — Young  v.  Budd 
(31);  and  certainly  that  was  not  imma- 
terial. But  for  some  reason — I  do  not 
stop  to  enquire  what — Chief  Justice  Pratt 
prefers  to  base  the  judgment,  affirming 
that  of  the  Common  Pleas,  on  the  suji- 
posed  badness  of  the  plea  rather  than  on 
the  sufficiency  of  the  replication.  It  is 
impossible  to  doubt  that  the  note,  which 
it  is  averred  in  the  plea  was  given  as 
satisfaction,  was  a  negotiable  note.  And 
therefore  this  case  is  in  direct  conflict  with 
Sibree  v.  Tripp  (9). 

Two  cases  require  to  be  carefully  con- 
sidered. The  first  is  HecUheote  v.  Crook- 
slianks  (7).  The  plea  there  pleaded  would, 
I  think,  now  be  held  perfectly  good — see 
Norman  v.  Thompson  (33) ;  but  Mr.  Jus- 
tice Buller  seems  to  have  thought  other- 
wise. He  says,  "Thirdly,  it  was  said 
that  all  the  creditors  wei*e  bound  by  this 
agreement  to  forbear;  but  that  is  not 
stated  by  the  plea.  It  is  only  alleged  that 
they  agreed  to  take  a  certain  proportion ; 
but  that  is  a  nudum  pactum^  unless  they 
had  afterwards  accepted  it.  In  the  case 
in  which  Cumber  v.  Wane  (1)  was  denied 

(33)  4   Exch.  Bep.  755;    19   Law    J.   Bep. 
Exch.  193. 
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to  be  law — HardcasiU  v.  Howard — the 
party  actuallj  accepted,  fiat  as  the  plain- 
tiff in  the  present  case  refused  to  take  less 
than  the  whole  demand,  the  plea  is  clearly 
had." 

That  decision  goes  entirely  on  the  ground 
that  accord  without  satisfaction  is  not  a  plea. 
I  do  not  think  it  can  fairly  be  said  that 
Mr.  Justice  Buller  meant,  by  saying ''  that 
is  a  nudum  pactum,  unless  they  had  after- 
wards accepted  it/' to  express  an  opinion  that 
if  the  dividend  had  been  accepted,  it  would 
have  been  a  good  satisfaction.  Sut  he  cer- 
tainly expresses  no  opinion  the  other  way. 

In  Fitch  V.  Sutton  (11),  not  only  did 
the  plaintiff  not  accept  the  payment  of  the 
dividend  in  satisfaction,  but  he  refused  to 
accept  it  at  all  unless  the  defendant  pro- 
mised to  pay  him  the  balance  when  of 
ability,  and  the  defendant  assented  and 
made  the  promise  required,  so  that  but 
for  the  fieust  that  other  creditors  were  par- 
ties to  the  composition  there  could  have 
been  no  defence.  There  was  no  point  of 
pleading  in  that  case,  the  whole  being 
open  under  the  general  issue.  And  in 
Steinman  v.  Magnus  (34)  it  was  pretty 
well*  admitted  by  Lord  Ellenborough  that 
the  decision  in  Fitch  v.  Sutton  (11)  would 
have  been  the  other  way  if  they  had  un- 
derstood the  evidence  as  the  reporter  did. 
But  though  the  misapprahension  of  the 
Judges  as  to  the  facts,  and  the  absence  of 
any  acceptance  of  the  dividend,  greatly 
weaken  the  weight  of  Fitch  v.  StUton  (11), 
still  it  remains  that  Lord  Ellenborough — 
a  very  great  Judge  indeed — did,  however 
hasty  or  unnecessary  it  may  have  been  to 
express  such  an  opinion,  say,  "It  is  im- 
possible to  contend  that  acceptance  of 
171.  lOs,  is  an  extinguishment  of  a  debt  of 
50/.  There  must  be  some  consideration 
for  the  relinquishment  of  the  residue — 
something  collateral  to  shew  a  possibility 
of  benefit  to  the  party  relinquishing  his 
further  claim — otherwise  the  agreement  is 
nudum  pactum.  But  the  mere  promise 
to  pay  the  rest  when  of  ability  put  the 
plaintiff  in  no  better  condition  than  he 
was  before.  It  was  expressly  determined 
in  Cumber  v.  Wane  (1)  that  acceptance  of 
a  security  for  a  lesser  sum  cannot  be 
pleaded  in  satisfaction  of  a  similar  security 

(34)  11  East,  390. 
Vol.  oi.^.B. 
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for  a  greater.  And  though  that  case  was 
said  by  me  in  argument  in  Heathcote  v. 
Crookshanks  (7)  to  have  been  denied  to 
be  law,  and  in  confirmation  of  that  Mr. 
Justice  Buller  afterwards  referred  to  a 
case  (stated  to  be  that  of  ffardcastle  v. 
Howard f  Hilary  Term,  26  Geo.  3.),  yet  I 
cannot  find  any  case  of  that  sort,  and  none 
has  been  now  referred  to;  on  the  con- 
trary, the  decision  in  Cumber  v.  Wane  (1) 
is  directly  supported  by  the  authority  of 
Pinners  Case  (6),  which  never  appears  to 
have  been  questioned." 

I  must  observe  that,  whether  Cumber 
V.  Wane  (1)  was  or  was  not  denied  to  be 
law  in  Hardcastle  v.  Howard^  it  certainly 
was  denied  to  be  law  in  Sibree  v.  Tripp 
(9) ;  and  that,  though  it  is  quite  true  tliat 
PinneVs  Case  (6),  as  far  as  regards  the 
points  actually  raised  in  the  case,  has  not 
only  never  been  questioned,  but  is  often 
assented  to,  I  am  not  aware  that  in  any 
case  before  Fitd^  v.  Sutton  (11),  unless  it 
be  Cumber  v.  Wane  (1),  has  that  part  of  it 
which  I  venture  to  call  the  dictum  ever 
been  acted  upon ;  and,  as  I  have  pointed 
out,  had  it  not  been  for  the  composition 
with  other  creditors,  there  could  have 
been  no  defence  in  Fitch  v.  Sutton  (11), 
whether  the  dictum  in  PinneVs  Case  (6) 
was  right  or  wrong. 

Still  this  is  an  authority,  and  I  have  no 
doubt  that  it  was  on  the  ground  of  thi^ 
authority,  and  the  adhesion  of  Mr.  Justice 
Bay  ley  to  it  in  Thomas  v.  Heathom  (8), 
that  Barons  Parke  and  Alderson  expressed 
themselves  as  they  did  in  the  passages  I 
have  cited  from  Sibree  v.  Trip}}  (9) ;  and  I 
think  that  iheir  expressions  justify  Mr. 
John  William  Smith  in  laying  it  down  as 
he  does  in  his  note  to  Cumber  v.  Wane  (1) 
in  the  second  edition  of  his  Leading  Cases, 
that  "  a  liquidated  and  nDdisputed  money 
demand,  of  which  the  day  of  payment  is 
past  (not  founded  upon  a  bill  of  exchange 
or  promissory  note),  cannot  even  with  the 
consent  of  the  creditor  be  discharged  by 
mere  payment  by  the  debtor  of  a  smaller 
amount  of  money  in  the  same  manner  as 
he  was  bound  to  pay  the  whole.''  I  am 
inclined  to  think  that  this  was  settled  in 
a  Court  of  first  instance.  I  think,  however, 
that  it  was  originally  a  mistake. 

What  principally  weighs  with  me  in 
thinking  that  Lord  Coke  made  a  mistako 
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of  fact  is  my  conviction  that  all  men  of 
business,  whether  merchants  or  tradesmen, 
do  every  day  recognise  and  act  on  the 
ground  that  prompt  payment  of  a  part  of 
their  demand  may  Ije  more  beooficial  to 
them  than  it  would  be  to  insist  on  their 
rights  and  enforce  payment  of  the  whole. 
Even  where  the  debtor  is  perfectly  solvent, 
and  sure  to  pay  at  last,  this  often  is  so. 
Where  the  credit  of  the  debtor  is  doubtful 
it  must  be  more  so.  I  had  persuaded 
myself  that  there  was  no  such  long-con- 
tinued action  on  this  dictum  as  to  render 
it  improper  in  this  House  to  reconsider 
the  question.  I  had  written  my  reasons 
for  so  thinking,  but  as  they  were  not 
satisfactory  to  the  other  noble  and  learned 
Lords  who  heard  the  case,  I  do  not  now 
repeat  them  nor  persist  in  them. 

I  assent  to  the  judgment  proposed, 
though  it  is  not  that  which  I  had  ori- 
ginally thought  proper. 

Lord  Watson. — I  am  of  opinion  that 
the  judgment  of  the  Court  of  Appeal 
ought  to  be  affirmed. 

I  regret  that  I  have  been  unable  to 
adopt  that  construction  of  the  memo- 
randum of  agreement  which  has  com- 
mended  itself  to  your  Lordships  who  have 
already  spoken  as  well  as  to  the  J  udges  of 
the  Court  of  Appeal.  It  humbly  appears 
to  me  that  the  respondent  did  not  intend 
to  pass,  and  did  not  pass  from  her  legal 
claim  for  interest  on  the  judgment  debt 
due  to  her  by  the  appellant.  She  under- 
takes not  to  take  proceedings  on  the  judg- 
ment, provided  the  stipulated  termly  in- 
stalments are  regulai'ly  paid,  "until  the 
whole  of  the  said  sum  of  2,090^.  19^.  shall 
have  been  fully  paid  and  satislied."  But 
these  words,  "the  said  sum,"  ought,  in 
my  opinion,  to  be  construed  as  refeiTing 
to  the  sum  of  2,090Z.  19».  previously  de- 
scidbed  as  being  contained  in  a  judgment 
of  Her  Majesty's  High  Court  of  Justice, 
and  therefore  bearing  interest  ex  lege. 
The  whole  context  of  the  memorandum 
appears  to  me  to  be  consistent  with  this 
view,  and  to  point  strongly  to  the  infer- 
ence that  there  was  no  agreement,  or  even 
proposal,  that  the  respondent  should  make 
any  abatement  of  her  legal  claims,  or  do 
more  than  give  her  debtor  time  on  the  con- 
ditions expressed, "  to  pay  such  judgment." 


I  must  assume,  however,  that  I  have 
wrongly  construed  the  memorandum  of 
agreement,  and  that  its  language  imports 
that  the  respondent  was  to  abstain  from 
taking  proceedings  upon  the  judgment,  if 
and  when  instalments  to  the  amount  of 
2,090Z.  Ida.  had  been  duly  and  regularly 
paid.  Upon  that  assumption  I  am  still  of 
opinion  that  the  respondent  ought  to  pre- 
vail, on  the  simple  ground  that,  in  that 
view  of  the  memorandum,  her  agreement 
to  abate  part  of  her  claim  was  nudum 
pactum,  for  which  the  appellant  gave  no 
legal  consideration. 

I  do  not  think  it  necessary  to  consider 
whether  it  would  still  be  open  to  this 
House,  if  so  advised,  to  overrule  the  doc- 
trine of  Cumber  v.  Wane  (I)  and  FinneFs 
Case  (6),  because  I  am  not  prepared  to 
disturb  that  doctrine.  Nor  do  I  think  it 
necessary  to  occupy  the  time  of  the  House 
with  a  detailed  explanation  of  the  con- 
siderations which  have  led  me  to  that 
result,  seeing  that  I  concur  in  the  judg- 
ment of  the  Lord  Chancellor  and  of  my 
noble  and  learned  friend  opposite. 

Lord  FitzGerald. — The  first  question 
is  as  to  the  true  construction  of  the  memo- 
randum of  agreement  of  the  21st  of  De- 
cember, 1876,  and  I  express  my  opinion 
on  it  with  the  greatest  diffidence.  My 
excuse  for  expressing  any  opinion  upon  it 
is  that  I  feel  rather  strongly  on  the  point. 
The  memorandum  is,  it  may  be  observed, 
unilateral,  for  Dr.  Foakes  by  it  assumes 
no  obligation. 

The  first  recital  is  that  Mrs.  Beer  had 
obtained  a  judgment  against  Dr.  Foakes 
for  a  sum  of  2,090^.  I9a.  The  judgment 
would  not  per  se,  at  common  law,  entitle 
the  plaintiff  to  interest,  but  the  statute  of 
1  &  2  Vict.  c.  110,  s.  17,  provides  "that 
every  judgment  debt  shall  carry  interest  at 
the  rate  of  four  pounds  per  centum  per 
annum  from  the  time  of  entering  up  the 
judgment .  .  .  until  the  same  shall  be  satis- 
fied, and  such  interest  may  be  levied  nnder 
a  writ  of  execution  on  such  judgment." 

This  right  to  interest  is  different  from 
interest  arising  on  contract,  or  which  a 
juiy  may  give  as  damages  or  may  with- 
hold. It  is  a  clear  statutory  right,  arising 
immediately  on  entering  up  the  judgment, 
and  continuing  until  the  judgment  debt  is 
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fully  paid.  The  position  of  the  parties 
at  t^e  date  of  the  agreement  then  was,  that 
Dr.  Foakes  owed  Mrs.  Beer  the  principal 
sum  of  2,090/.  Ida.,  recovered  by  a  judg- 
ment which  carried  interest  at  four  per 
cent.,  arising  de  die  in  diem  as  a  statutory 
light,  and  then  (that  is,  at  the  time  of  the 
agreement)  amounted  to  113/.  16«.  2d. 

The  agreement  then  contains  this  recital : 
"And  whereas  the  said  J.  W.  Foakes 
has  requested  the  said  Julia  Beer  to  give 
him  time  in  which  to  pay  such  judgment, 
which  she  has  agreed  to  do  on  the  follow- 
ing conditions.''  He  does  not  ask  for  any 
remission  of  any  portion  of  his  obligation ; 
he  solidts  only  time  for  payment,  and  she 
agrees  to  give  him  that  time  and  no  more. 

It  seems  to  me  clear  and  free  from 
doubt  that  "such  judgment"  in  this 
recital  would,  if  there  was  no  more  to 
guide  us,  mean  the  judgment  debt  with 
its  statutable  interest  at  four  per  cent. 
The  language  of  the  recital  and  of  the 
whole  agreement  seems  to  be  that  of  Mr. 
Smith,  the  defendant's  solidior,  as  we  find 
in  Mackreth's  evidence  this  statement: 
*'  The  agreement  was  prepared  by  Smith 
and  sent  to  me,  and  I  approved  of  it  on 
behalf  of  Mrs.  Beer." 

Beturning  to  the  language  of  the  agree- 
ment, it  is  remarkable  that  Dr.  Foakes 
undertakes  by  it  no  obligation  whatever ; 
he  does  not  bind  himself  to  pay  any  instal- 
ment to  her  or  to  her  "  nominee,"  and  it 
was  not  necessary  that  he  should,  for 
I  can  entertain  no  doubt  that  if  what 
is  called  the  "  condition  "  for  payment  of 
the  instalments  had  not  been  fulfilled,  then 
Mrs.  Beer  could  have  enforced  the  whole 
residue  of  her  demand  for  principal  and 
the  interest  that  accrued,  by  execution  on 
the  judgment.  Dr.  Foakes  enters  into  no 
obligation  to  pay  to  her  "  nominee,"  and 
this  seems  to  displace  in  fact  the  founda- 
tion of  the  judgment  of  the  Divisional 
Court,  where  Mr.  Justice  Williams  is 
reported  to  have  said,  "  The  doctrine  is 
that  an  agreement  to  pay  a  less  sum  in 
satisfaction  of  a  debt  is  without  considera- 
tion. The  English  law  forbids  such  an 
agreement.  That  is  the  law  in  its  naked 
simplicity.  But  I  think  a  very  little 
departure  from  the  mere  agreement  to  pay 
a  less  sum  will  make  the  agreement  good. 
If  the  creditor  says, '  You  owe  me  a  large 
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sum  of  money ;  I  am  willing  to  accede  to 
your  request  for  time,  but  you  must  enter 
into  an  agreement  in  writing,  at  your 
expense  (as  it  would  be),  and  you  shall  pay 
the  money  to  me  or  to  any  person  I 
may  name  at  my  election.'  That  I  think 
is  enough  to  make  this  agreement  not 
a  nudum  pcustumJ*  There  is  no  such 
thing  in  the  agreement  here.  And  Mr. 
Justice  Mathew  adds,  "  It  is  noticeable 
that  the  agreement  is  framed  so  that  it 
casts  an  obligation  which  would  not  other- 
wise have  existed.  The  agreement  to  pay 
the  creditor's  nominee  renders  it  a  docu- 
ment available  as  a  security."  It  would 
seem,  to  me  at  least,  that  the  terms  of  the 
agreement  had  never  been  properly  con- 
veyed to  the  minds  of  the  Judges ;  for  in 
fact  Dr.  Foakes  assumed  no  greater  obli- 
gation than  the  law  imposed  on  him  in 
respect  of  the  j  udgment. 

The  expressed  consideration  is  the  pay- 
ment to  Mrs.  Beer  "  of  the  sum  of  500/.  in 
part  satisfaction  of  the  said  judgment  debt 
of  2,090/.  19«. ; "  and  again,  I  should  repeat 
here  that  the  last  words  would  mean  the 
debt,  and  the  right  to  interest  which  it 
carried,  if  there  is  nothing  subsequent  to 
impose  a  different  meaning.  The  term 
"  satisfaction  "  is  specially  applicable  to  a 
judgment.  You  could  not  in  former  times 
plead  payment  simply  to  a  ecire  facias  on 
a  judgment.  The  plea  should  shew  satis- 
faction. The  judgment  would  not  be 
satisfied  on  payment  of  the  2,090/.  19^., 
but  only  by  payment  of  that  sum  and  the 
interest.  The  agreement  then  provides,  as 
a  condition,  for  the  payment  of  the  instal- 
ments of  160/.  "  until  the  whole  of  the 
said  sum  of  2,090Z.  19#.  shall  have  been 
fully  paid  and  satisfied."  The  whole  diffi- 
culty arises  on  this  passage.  If  in  place 
of  using  the  word  "sum"  it  had  used 
"judgment"  or  "judgment  debt,"  in  my 
opinion  there  could  have  been  but  one 
construction,  namely,  that  "judgment" 
or  "judgment  debt"  meant  the  principal 
sum  of  2,090/.  19*.,  with  "  interest  at  four 
per  cent."  Now,  having  regard  to  what 
the  parties  were  at,  why  should  we  not 
read  "  the  said  sum  of  2,090Z.  19s."  by  the 
light  of  the  antecedent  parts  of  the  same 
agreement  as  meaning  "  the  said  judgment 
for  2,090/.  19«.,"  and  thus  do  full  and  com- 
plete justice,  and  not  deprive  Mrs.  Beer  of 
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about  350/.  as  justly  due  to  her  as  the 
2,090/.  19^.,  and  which,  it  is  to  me  mani- 
fest, she  never  intended  and  was  never 
asked  to  relinquish]  There  is  a  special 
recital  indicating  what  the  parties  in- 
tended— namely,  "  time  on  certain  con- 
ditions " — but  without  a  word  as  to  relin- 
quishing any  part  of  the  plaintiff's  demand ; 
and  if  the  subsequent  words  are  more 
general,  we  should  limit  and  qualify  them 
by  the  special  language  of  the  recital. 

Dr.  Foakes  did  not  ask  for  any  remis- 
sion; he  asked  for  time,  and  for  time 
alone,  and  we  ought  to  assume  that  when 
his  solicitor  prepared  and  furnished  the 
memorandum  of  agreement  he  did  not 
intend  by  its  language  that  any  part  of 
Mrs.  Beer's  demand  was  to  be  released. 
Mackreth  says  that  in  the  course  of  the 
negotiation  '*  interest  was  never  mentioned 
at  all  in  reference  to  that  agreement." 
She  adopted  the  language  of  the  memo- 
randum, and  it  became  hoi's ;  but  was  it 
such  as  to  lead  Dr.  Foakes  to  understand 
that  Mrs.  Beer  agreed,  on  performance  of 
the  condition,  to  give  up  her  claim  to 
interest  % 

I  think  that  we  ought  not  to  adopt  such 
a  conclusion. 

There  are  many  authorities  for  the  pro- 
position  that  you  may  limit  the  general 
words  of  release  by  the  antecedent  recitals 
BO  as  to  effectuate  that  alone  which  was 
within  the  intention  of  the  parties.  I 
might  refer  to  a  number  of  cases — for 
example,  Thorpe  v.  Thorpe  (35),  where  it 
it  is  said  per  cur, :  "  Where  there  are 
general  words  only  in  a  release  they  shall 
be  taken  most  strongly  against  the  releasor ; 
....  but  where  there  is  a  particular 
recital,  and  then  general  words  follow, 
the  general  words  shall  be  qualified  by  the 
special  words." 

Applying  that  role  to  the  present  case, 
you  may  limit  the  general  words  at  the 
conclusion  of  the  memorandum  to  the 
giving  of  time  alone,  that  ia  to  say,  if 
"judgment  debt  of  2,090/.  19*."  means 
the  sum  of  2,090/.  19«.  and  nothing  more, 
then  that  Mrs.  Beer  agrees  to  give  time 
for  payment  of  the  principal  debt  of 
2,090/.  19*.  by  the  instalments,  and  at  the 
times  indicated,  and  that,  pending  that 

(35)  1  Ld.  Raym.  236. 


arrangement,  she  "would  not  take  any 
proceedings  whatever  on  the  said  judg- 
ment." This  would  give  effect  to  every 
word  and  leave  the  "  mterest "  untouched, 
which,  if  the  principal  is  to  be  paid  by 
instalments,  could  not  well  be  ascectained 
until  the  time  had  been  reached  for  the 
payment  of  the  last  instalment.  There  is 
nothing  in  the  memorandum,  it  should  be 
observed,  to  prevent  Dr.  Foakes  from 
coming  in  at  any  time  and  discharging  the 
whole  principal  before  the  instalments 
became  payable.  Upon  the  construction 
of  the  memorandum,  I  am  of  opinion  that 
the  decision  of  the  Court  of  Appeal  should 
be  affirmed. 

The  second  question  now  presents  itself; 
but  with  my  view  on  the  first  it  is  not 
actually  necessary  for  me  to  express  any 
opinion  on  it,  but  it  seems  more  satisfac- 
tory that  I  should  do  so.  Assuming  that 
I  have  fidlen  into  error  in  interpreting  the 
agreement,  and  that  it  is  to  be  read  that 
if  Dr.  Foakes  should  pay  the  actual  sum  of 
2,090/.  19*.  by  instalments  according  to 
the  condition,  she  would  relinquish  her 
statutable  claim  for  interest  and  not  issue 
execution  on  the  judgment  to  recover  it, 
is  such  an  agreement  nudum  pactum^  and 
therefore  incapable  of  being  enforced  1 

I  have  listened  with  much  interest,  and, 
I  may  add,  with  no  small  instruction,  to 
the  judgment  of  my  noble  and  learned 
friend  I^rd  Blackburn.  He  has  as  usual 
gone  to  the  very  foundation,  and  I  regret 
that  I  have  been  unable  to  assist  him  in 
overturning  the  resolution  of  the  Court  of 
Common  Fleas  as  reported  by  Lord  Coke 
in  Pinners  Case  (6),  or  in  expunging  from 
the  books  the  infinitesimal  remains  of 
Cumber  v.  Wane  (1).  It  seems  to  me 
somewhat  doubtful  whether  the  question 
arises  which  my  noble  and  learned  friend 
has  presented — namely,  whether  payment 
of  a  part  of  a  debt  ascertained  by  judg- 
ment  can  be  a  satisfaction  of  the  whole. 
In  the  case  before  us  the  whole  of  the 
2,090/.  19«.,  the  principal  of  the  judgment, 
has  been  paid  to  the  last  farthing. 

The  interpretation  put  by  the  Judges  of 
the  Courts  below,  and  adopted  by  the 
Lord  Chancellor  and  my  noble  and  learned 
friend  Lord  Blackburn,  on  the  memo- 
randum, seems  to  me  to  divide  it,  in  effect, 
into  two  stipulations,  the  first  bdng  that, 
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if  Dr.  Foakes  should  pay  down  500^.  and 
the  remainder  of  the  actual  sum  of 
2,090/.  19«.  in  the  manner  prescribed, 
Mrs.  Beer  would  so  accept  it,  and,  pending 
the  payments,  would  take  no  proceeding 
on  the  judgment;  and  the  second  being 
that  if  the  2,090/.  19«.  should  be  paid  in 
the  manner  indicated,  she  would  relinquish 
her  claim  for  interest,  and  would  not  take 
any  proceedings  whatever  on  the  judgment 
to  enforce  that  interest.  The  question  is, 
whether  there  is  any  sufficient  legal  con- 
sideration for  the  relinquishment  of  the 
debt  for  interest.  I  am  clearly  of  opinion 
that  there  is  not. 

My  noble  and  learned  friend  Lord 
Blackburn  has  shewn  us  very  clearly  that 
the  resolution  in  PinneVs  Case  (6)  was  not 
necessary  for  the  decision  of  that  case,  and 
that  the  principle  on  which  it  seems  to 
rest  does  not  appear  to  have  been  made 
the  foundation  of  any  subsequent  decision 
of  the  Exchequer  Chamber  or  of  this 
House,  and,  further,  that  some  of  the  dis- 
tinctions which  have  been  engrafted  on  it 
make  the  rule  itself  absard.  But  it  seems 
to  me  that  it  is  not  the  rule  which  is 
absurd,  but  some  of  those  distinctions 
emanating  from  the  anxiety  of  Judges  to 
limit  the  operation  of  a  rule  which  they 
considered  often  worked  injustice.  That 
resolution  in  PinneVa  Case  (6)  has  never 
been  overruled.  For  282  years  it  seems 
to  have  been  adopted  by  our  Judges. 
During  that  whole  penod  it  seems  to  have 
been  understood  and  taken  to  be  part  of 
our  law  that  the  payment  of  a  part  of  a 
debt  then  due  and  payable  cannot  alone  be 
the  foundation  of  a  parol  satisfaction  and 
discharge  of  the  residue,  as  it  brings  no 
advantage  to  the  creditor,  and  there  is  no 
consideration  moving  from  the  debtor,  who 
has  done  no  more  than  partially  to  perform 
his  obligation.  Though  it  may  not  have 
been  made  the  subject  of  actual  decision, 
yet  we  find  that  every  Judge  in  this 
country  who  has  had  occasion  to  deal  with 
the  proposition  states  the  law  to  be  so. 
And  in  the  sister  country  it  has  always 
been  so  received ;  and  in  the  case  of  The 
Corporation  of  JJrogheda  v.  Fairilough 
(36),  Chief  Justice  Lefroy  thus  expresses 
himself^-I  may  say  that  his  language  is 

(3G)  8  Ir.  C.  Ti.  Rep.  98,  110, 114. 
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entitled  to  very  considerable  weight;  he 
was  a  Judge  who  had  sat  at  the  feet  of 
Lord  Kenyon,  and  he  was  the  well-known 
reporter  of  the  decisions  of  Lord  Redes- 
dale.  That  very  learned  Judge  thus 
states  the  law  :  ''  Thei-e  is  also  a  failure 
of  evidence  of  consideration  for  the  con- 
tract to  remove  the  rule  of  the  common 
law  that  payment  of  a  less  sum  cannot 
be  a  satisfaction  of  a  greater  liquidated  sum 
unless  there  is  some  further  advantage 
accompanying  the  payment."  And  in 
another  part  of  his  judgment  he  puts  the 
proposition  thus  :  "  The  payment  merely 
of  a  less  sum,  not  being  in  pursuance  of 
any  contract  by  deed,  cannot  by  the  common 
law  be  deemed  to  be  a  satisfaction  of  a 
greater  liquidated  sum ;  but  the  liw  will 
allow  the  payment  of  a  smaller  sum  to  be 
a  satisfaction  of  a  greater  liquidated  sum 
if  there  be  any  collateral  advantage,  how- 
ever small,  to  the  creditor  attending  the 
transaction."  The  question  did  arise  di- 
rectly in  that  case,  but  the  plea  failed  in 
other  points,  and  it  was  therefore  not 
necessary  actually  to  decide  it.  I  refer  to 
it  as  shewing  how  a  Judge  of  great  expe- 
rience considered  the  law  to  stand. 

I  am  not  aware  of  any  decision  that 
controverts  this  position,  and  the  text- 
books uniformly  present  it  thus :  that 
'^the  payment  of  part  of  a  liquidated 
and  ascertained  sum  is  in  law  no  satisfac- 
tion of  the  whole."  The  proposition  itself 
is  but  a  part  of  a  rule  of  our  law  which 
affects  and  governs  many  of  the  daily  i*ela- 
tions  of  life,  Nvda  paciio  obligationeni 
non  parit.  And  again  the  law  says  that 
nudum  pactum  est  uhi  nulla  subest  causa 
prosier  conventionem. 

I  should  hesitate  before  coming  to  a 
decision  which  might  be  a  serious  inroad 
on  that  rule,  but  I  concur  with  my  noble 
and  learned  friend  that  it  would  have 
been  wiser  and  better  if  the  resolution  in 
PinneVa  Case  (6)  had  never  been  come  to, 
and  there  had  been  no  occasion  for  the 
long  list  of  decisions  supporting  compos^i- 
tion  with  a  creditor  on  the  rather  artificial 
consideration  of  the  mutual  consent  of  the 
other  creditors.  We  find  the  law  to  have 
been  accepted  as  stated  for  a  gi*eat  length  of 
time,  and  I  apprehend  that  it  is  not  now 
within  our  province  to  overturn  it. 

The  short  question  then  is  in  relation 
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toajadgment  debt  payable  immediately, 
and  on  which  the  creditor  is  entitled  to 
have  execution  :  Is  the  payment  by  the 
debtor  of  a  part  a  sufficient  consideration 
to  support  a  parol  agreement  by  the  judg- 
ment creditor  not  to  take  any  proceedings 
whatever  on  the  judgment  for  the  residue  1 
In  my  opinion  it  is  not;  and  I  think, 
therefore,  that  the  judgment  of  the  Coui't 
of  Appeal  should  be  affirmed. 

Order  appealed  from  affirmed;  and 
appeal  diamisaed  taith  costs. 


Solicitors— W.  H.  Hudson,  for  appellant ;  Bra- 
mall  &  White,  for  respondent. 


[IN  THE  COUBT  OP  APPBAL.] 
1884.         1  UZIELLI  AND  COMPAinr  V.  THE 
Oct.  30,  31.  >     BOSTON   MARINE  INSURANCE 
Nov.  10,     J      COMPANY.* 

Ship  and  Shipping — Marine  Insurance 
— Reinsurance — Notice  of  Abandonment — 
"Sue  and  Labour"  Clause — " Factors , 
Servants,  and  Assigns" 

In  order  to  constitute,  a  constructive 
total  loss  as  between  reinsurers  and  rein-- 
sured,  notice  of  abandonment  need  not  be 
given  by  the  reinsured  to  the  reinsurers,  so 
long  as  notice  is  given  under  the  original 
policy, 

Tlic  ordinary  ''  sue  and  Uibour  "  clause, 
toliereby  the  assurers  contribute  in  the  event 
of  tlie  "  assured,  their  /actors,  servants, 
ami  assigns,"  suing  and  labouring /or  the 
recovery  o/  the  ship,  ir^serted  in  a  reinsur- 
ance policy,  does  not  enable  the  reinsured 
to  recover  /rom  the  reinsurers  when  the 
suing  and  lahowring  was  done  by  the  ori" 
ginal  assured. 

Appeal  from  the  judgment  of  Mathew, 
J.,  sitting  without  a  jury,  whereby  it  was 
adjudged  that  the  plaintiffs  recover  from 
the  defendants  1,120^.  and  costs. 

The  action  was  brought  upon  a  policy  of 
reinsurance  dated  the  14th  of  October,  1881, 
for  1,000^.  of  the  steamer  Rose  Middleton, 

*  Coram t  Brett,  M.B.,  Cotton,  L.J.,  and  Lind- 
ley,  L.J. 


from  the  1st  of  October,  1881,  to  the  31st 
of  March,  1882,  effected  by  the  plaintiffs, 
on  behalf  of  the  Compagnie  L'Axmement 
de  Paris,  with  the  defendants  against  the 
perils  ordinarily  covered,  subject  to  the 
same  terms,  clauses,  and  conditions  as  the 
original  policy,  and  to  pay  as  may  be  paid 
thereon,  but  to  cover  the  risk  of  total  loss 
only.  The  policy  contained  a  "  sue  and 
labour "  clause  in  the  ordinary  form — 
namely,  that  "  in  case  of  any  loss  or  mis- 
fortune it  shall  be  lawful  to  the  assured, 
their  factors,  servants,  and  assigns,  to  sue, 
labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  said 
ship  or  any  part  thereof,  without  prejudice 
to  this  insurance,  to  the  charges  whereof 
the  insurers  will  contribute  each  one  ac- 
cording to  the  rate  and  quantity  of  his  sum 
Lei'ein  assured." 

The  Compagnie  L'Armement  de  Paris, 
whose  agents  the  plaintiffs  were,  had,.by  a 
policy  dated  the  17th  of  February,  1881, 
insured  the  Rose  Middleton  from  the  20th 
of  February,  1881,  to  the  20th  of  February, 
1882,  against  the  same  perils  for  1,500?., 
with  a  '^  sue  and  labour  "  clause.  There 
was  also  a  policy  of  reinsurance,  entered 
into  with  the  underwriters  at  IJoyd's,  of 
an  original  policy.  The  Rose  Middleton 
was  further  insured  with  certain  insurance 
clubs. 

In  or  about  the  month  of  October,  1881, 
and  during  the  risk,  the  Rose  Middleton 
was  wrecked.  Notice  of  abandonment 
was  given  by  the  assured  to  the  under- 
writers of  the  original  policy;  but  no 
notice  of  abandonment  was  given  to  the 
defendants.  Attempts  were  made  on  be- 
half of  the  insurers  to  get  the  ship  off  the 
rocks;  considerable  sums  of  money  were 
eicpended,  and  eventually  she  was  brought 
into  port.  After  some  negotiations  a  com- 
promise was  arrived  at,  the  underwriters 
at  Lloyd's  and  the  insurance  clubs  paying 
eighty-eight  per  cent,  on  the  value  of  the 
ship,  and  selling  the  sliip  for  their  own 
benefit.  The  expenses  of  getting  the  ship 
off  the  rocks  and  bringing  her  into  port 
amounted  to  twenty-four  per  cent,  of  her 
value.  The  plaintiffs'  principals  accord- 
ingly paid  the  underwriters  one  hundred 
and  twelve  per  cent.  The  cost  of  getting 
her  off  the  rocks  and  of  her  repairs  exceeded 
her  value  when  repaired. 
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Firday,  Q.C.^  and  «/.  Edge,  for  the  de- 
fendants.— The  learned  Judge  had  given 
judgment  for  the  plaintiff  for  one  hundred 
and  twelve  per  cent,  of  the  amount  for 
which  the  defendants  insured  the  ship,  on 
the  footing  that  there  was  a  constructive 
total  loss,  and  that  expenses  were  recover- 
able under  the  ''  sue  and  labour  "  clause. 
We  say  that  there  was  no  constructive 
tot<al  loss.  The  cost  of  getting  off  the  rocks 
and  repairs  exceeded  the  repaii^ed  value  ; 
but  the  parties  did  not  treat  the  ship  as  a 
constructive  total  loss,  and  there  was  no 
notice  of  abandonment.  Notice  of  aban- 
donment is  necessary  in  the  case  of  a  rein- 
surance— Phillips  on  Insurance^  s.  1506, 
and  Amould  on  Marine  Insurance  (4th  ed.), 
p.  95.  The  "  sue  and  labour  "  clause  does 
not  apply  to  a  reinsurance. 

They  also  cited  Aiichison  v.  Lohre  (1). 

Cohen,  Q.Cf  and  J.  Gorell  Barnes ,  for 
the  plaintiffs,  as  to  the  last  point  only. — 
The  original  underwriters  who  sued  and 
laboured  did  so  as  the  servants  of  the 
plaintifis  the  second  reinsurers.  The  words 
''  to  pay  as  may  be  paid  thereon  "  impose 
the  same  liability  on  the  defendants  as 
that  which  the  plaintiffs  bore. 

They  cited  JVhitworth  v.  Mackenzie  (2) 
and  Dixon  v.  Whitworth  (3). 

Cur,  adv,  vult. 

Brett,  M.R. — This  action  is  brought  to 
recover  on  a  policy  of  insurance  for  a  total 
loss.  The  judgment  given  is  for  112  per 
cent,  of  the  sum  insured.  The  policy  is  a 
reinsurance  policy  entered  into  by  rein- 
surers under  another  policy.  The  amount 
of  risk  accepted  by  the  defendants  is  1 ,000/. 
The  defendants  argue  in  the  first  place  that 
there  was  no  total  loss.  In  that  case  there 
must  be  judgment  for  the  defendants,  be- 
cause the  policy  is  for  a  total  loss  only. 
Secondly,  that  there  was  no  notice  of  aban- 
donment, and  therefore  no  constructive 
total  loss.  Thirdly,  that  the  policy  only 
covers  the  eighty-eight  per  cent,  of  the 
1,000/. ;  and  fourthly,  that  the  plaintiffs 

(1)  49  Law  J.  Rep.  Q.B.  123;  Law  Rep. 
4  App.  Cas.  7i>5. 

(2)  44  Law  J.  Rep.  Exch.  81 ;  Law  Rep. 
10  Exch.  142. 

(3)  48  Law  J.  Rep.  C.P.  538;  Law  Rep. 
4  C.P.  D.  371. 
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cannot  recover  anything  under  the  "sue 
and  labour  "  clause.  There  was  clearly  a 
constructive  total  loss  of  the  ship.  The 
argument  advanced  on  that  point  seems 
to  answer  itself.  As  to  notice  of  aban- 
donment, the  assured  did  not  give  a  notice ; 
but  the  policy  is  between  two  subsequent 
insurers.  It  is  amply  sufficient  to  give 
notice  of  abandonment  as  between  the 
first  assurer  and  assured.  What  is  the 
subject-matter  of  the  policy)  It  is  a 
reinsurance  by  reinsurers,  and  the  sub- 
ject-matter, in  my  opinion,  is  the  ship. 
What  is  the  plaintiffs'  interest  in  the  ship  1 
They  have  no  interest  as  owners;  but 
sufficient  interest  under  their  policy  of  re- 
insurance. What  is  the  extent  of  their 
interest)  Suppose  they  had  insured  the 
ship  to  its  full  value,  their  loss  might  be 
more  than  the  full  value  because  of  the 
"sue  and  labour"  clause.  Their  risk  is 
all  they  might  pay  under  the  policy.  If 
they  insured  to  the  full  amount  and  more 
— that  i8,  to  the  extent  of  their  interest — 
I  should  say  that  there  would  be  no  over- 
insm*ance,  if  they  insured  the  value  of  the 
ship  and  what  they  might  have  to  pay. 
But  what  was  the  interest  which  they 
have  insured  ]  They  have  insured  1 ,000/., 
and  stand  their  own  insurers  for  the  excess. 
If  that  be  the  nature  of  the  policy  they 
cannot  recover  more  than  one  hundred  per 
cent,  of  what  they  have  insured.  They 
can  only  recover  more  than  one  hundred 
per  cent,  if  the  suing  and  labouring  clause 
applies.  That  makes  it  necessary  to  con- 
strue the  "  sue  and  labour  "  clause  in  this 
policy.  The  assured,  their  factors,  servants, 
and  assigns,  may  sue  and  labour,  and  the 
insurers  are  to  contribute.  The  difficulty 
is  as  to  the  meaning  of  that  clause  in  this 
policy.  I  am  anxious  to  give  it  the  largest 
interpretation.  Where  there  is  such  a 
clause  it  is  of  advantage  to  all  concerned 
throughout  the  series.  But  the  suing  and 
labouring  were  not  done  by  them.  They 
were  done  by  Lloyd's  Association,  who  are 
not  their  "  factors,  servants,  nor  assigns." 
If  the  word  "  agents "  had  been  added  I 
should  have  hesitated  still  more,  but  an 
agent  is  not  allowed  to  appoint  an  agent. 
This  is  the  common  form  of  "  sue  and 
labour "  clause,  and  it  is  not  wholly  suffi- 
cient for  the  purposes  of  a  reinsurance  upon 
a  reinsurance.    It  is  not  as  drawn  applic- 
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able  to  a  reinsurance  upon  a  reinsurance. 
The  judgment  must  therefore  be  varied  to 
the  extent  of  making  it  for  1,000/.  The 
total  loss  and  the  constructive  total  loss 
were  all  contested  before  the  learned  Judge; 
but  this  point  was  not  argued.  It  was 
elaborately  argued  here,  and  I  think 
counsel  have  no  right  to  slur  over  in  the 
Court  below  points  which  they  argue  here. 
The  respondents  have  substantially  suc- 
ceeded, so  we  dismiss  the  appeal,  with 
coats. 

Cotton,  L.  J. — I  agree.  As  to  the  total 
loss  I  add  nothing.  It  is  said  that  notice 
of  abandonment  ought  to  have  been  given; 
but  notice  was  properly  given  to  the 
original  insurers.  Can  it  be  necessary  that 
notice  should  be  given  to  second  reinsurers] 
The  insurers  could  not  give  such  notice 
without  accepting  the  abandonment.  This 
is  a  contract  of  insurance  on  the  ship.  The 
conditions  of  the  policy  shew  that  it  is  an 
insurance  on  the  ship  by  those  who  have 
no  interest  as  owners ;  but  their  interest 
is  under  their  own  policy.  Their  interest 
is  in  respect  of  the  interest  of  the  first  re- 
insurers. What  is  the  extent  of  their  lia- 
bility 1  1,000Z. — to  "  pay  as  may  be  paid 
thereon,"  but  for  a  total  loss  only.  It  is 
not  limited  to  eighty-eight  per  cent.  Total 
loss  has  occurred,  and  they  are  liable  to 
pay  to  the  extent  of  1,000/.  properly  paid 
by  the  French  company.  That  is  under 
the  body  of  the  policy.  As  to  the  "  sue 
and  labour"  clause,  it  is  said  that  the 
French  policy  adopts  the  acts  of  Lloyd's. 
In  my  opinion,  that  is  not  so.  No  addi. 
tional  burden  can  be  made  out  of  the  ''  sue 
and  labour  "  clause  beyond  the  1,000/.  As 
to  costs,  I  agree  with  the  Master  of  the 
Rolls,  because  the  point  was  not  properly 
raised  below. 

LiNDLET,  L.J. — It  was  said  first  that 
there  was  no  total  loss ;  but  the  evidence 
on  this  subject  was  too  clear.  Secondly, 
that  there  had  been  no  notice  of  abandon- 
ment; but  it  seems  settled  that  no  notice 
of  abandonment  is  required.  The  decisions 
in  America  go  to  that  extent.  In  Ilastie 
v.  De  Peyaier  (4)  Chief  Justice  Kent  and 
Mr.   Justice  Livingston  so  decided,   and 

(4)  3  Caines,  N.Y.  Sup.  Ot.  190. 


since  then  it  has  been  accepted  as  law. 
The  present  plaintiffs  are  therefore  entitled 
to  recover  something.  How  much  1  They 
say  one  hundred  and  twelve  per  cent.  The 
defendants  say  eighty-eight  per  cent.  I 
doubt  whether  by  any  construction  the 
"  sue  and  labour  "  clause  could  be  brought 
into  operation ;  but  the  other  clauses  give 
the  plaintiffs  a  right  to  recover  all  their 
risk  to  the  extent  of  1,000/. 

Judgmml  varied. 


Solicitors— Waltons,  Bubb  k.  Walton,  for  plaln- 
tifEs ;  Lowless  &  Co.,  for  defendants. 


[IN  THE   COURT  OF  APPEAL.] 
O  t    25    I  BRYSON  V.   BUSSELL.* 

Practice — Special  Venue — Notice  of  Ac- 
tion— Constables — Extent  of  Special  Con- 
stables* Privileges  con/erred  on  County 
Constables—l  d;  2  WiU.  4.  c.  41.  s,  19—2 
<t  3  Vict.  c.  93.  s,  8 — Contagious  Diseases 
{Animals)  Act,  1878  (41  <C-  42  Vict,  c.  74). 

Constables  appointed  under  the  County 
Constables  Act  (2  c^  3  Vict.  c.  93),  to  wJiom 
in  virtue  of  section  8  all  the  provisions  of 
the  Special  Constables  Act  (1  <£r  2  WiU.  4. 
c.  41)  are  to  be  "  deemed  to  extend,**  have 
the  privilege  of  special  venue  and  notice 
of  auction  corf  erred  by  section  19  of  the 
Special  Constables  Act  on  ^'persons  acting 
in  the  execution  of  this  Act "  only  when 
acting  in  the  execution  of  the  Special  Con- 
stables Act,  and  not  when  acting  in  t/ie 
execution  of  other  Acts,  e.g.  the  Contagious 
Diseases  (Animals)  Act,  1878. 

Appeal  of  the  defendants  from  the  judg- 
ment of  Day,  J.,  and  Smith,  J.,  upon 
points  of  law  arising  on  the  pleadings. 

The  action  was  for  detinue  and  conver* 
sion  of  cattle.  The  defendant  pleaded  that 
the  acts  complained  of  were  done  by  him 
as  Superintendent  of  Police  for  the  County 
of  Cumberland,  in  the  execution  of  the  Acts 

*  Coram  Brett,  M.B.,  Bowcn,  L.J.,  and  Fry, 
L.J. 
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1  k  2  Wm.  4.  c.  41, 2  &  3  Vict.  c.  93,  and 
41  <&  42  Yict.  c.  74  (the  Contagious  Dis- 
eases Act,  1878) ;  that  the  venue  was  not 
laid  in  the  county  in  which  the  acts  were 
committed,  and  that  he  had  had  no  notice 
of  action. 

By  section  19  of  1  &  2  Will.  4.  c.  41, 
entitled  ''  An  Act  for  amending  the  Laws 
relative  to  the  appointment  of  Special  Con- 
Btfiibles,  and  for  the  better  Preservation  of 
the  Peace,"  it  is  provided  that,  *'  for  the 
protection  of  persons  acting  in  the  execu- 
tion of  this  Act,  be  it  enacted  that  all 
actions  and  prosecutions  to  be  commenced 
against  any  person  for  anything  done  in 
pursuance  of  this  Act,  shall  be  laid  and 
tried  in  the  county  where  the  fact  was 
committed,*'  and  a  calendar  month's  notice 
of  action  must  be  given.  The  duties  of  the 
special  constables  appointed  under  this  Act 
were  (section  1)  to  *'  cause  the  peace  to  be 
kept  and  preserved,  and  to  prevent  all  of- 
fences against  the  peraons  and  properties 
of  his  Majesty's  subjects." 

By  section  8  of  2  <S&  3  Vict.  c.  93,  en- 
titled "An  Act  for  the  establishment  of 
County  and  District  Constables  by  the 
authority  of  Justices  of  the  Peace,"  '^  the 
chief  constable  and  other  persons  so  ap- 
pointed shall  have  all  the  powers,  privi- 
leges, and  duties  which  any  constable  has 
by  virtue  of  the  common  law,  or  of  any 
statute  made  or  to  be  made,  and  every 
provision  of  1  dt  2  Will.  4.  o.  41  shall  be 
deemed  to  extend  to  the  constables  ap- 
pointed under  this  Act,"  with  certain  im- 
material exceptions. 

By  section  50  of  the  Contagious  Dis- 
eases (Animals)  Act,  1878  (41  k  42  Vict. 
c.  74),  the  police  in  each  district  are  required 
to  enforce  the  Act,  and  a  constable  may, 
among  other  things,  stop,  detain,  and  ex- 
amine animals,  to  which  an  offence  or 
Muspected  offence  relates.  By  section  55, 
an  action  against  any  person  for  any  act 
done  in  execution  of  the  Act  shall  not 
lie  unless  within  four  months  after  the 
act  complained  of. 

The  Divisional  Court  disallowed  the 
defence. 

R,  0,  B,  Lane,  for  the  defendant. — Every 
provision  of  the  Special  Constables  Act 
(1  &  2  Will.  4.  c.  41)  is,  by  virtue  of  sec- 
tion 8  of  the  Count^  Constables  Act  (2  & 
Vol.  64.— Q  B. 
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3  Vict.  c.  93),  "  deemed  to  extend  "  to  the 
constables  appointed  under  the  County 
Constables  Acf,  under  which  Act  the  de- 
fendant was  appointed.  Section  19  of  the 
Special  Constables  Act  is  one  of  these  pro- 
visions, and  it  furnishes  the  protection  of 
the  plea  in  question  to  pei*sons  acting  under 
"  this  Act."  •'  This  Act,"  when  the  section 
was  passed,  meant  the  Special  Constables 
Act;  but  by  incorporation  into  it  of  the 
powers  of  County  Constables,  it  now  in- 
cludes all  the  Acts  under  which  he  is 
empowered  to  act,  and  among  them  the 
Contagious  Diseases  (Animals)  Act,  1878. 
E,  Ridley^  for  the  plaintiff,  was  not  called 
upon. 

Brett,  M.B. — This  is  a  question  of  the 
grammatical  construction  of  English.  The 
act  done  is  in  pursuance  of  a  duty  imposed 
by  the  Contagious  Diseases  (Animals)  Act. 
The  defendant  is  appointed  under  the 
County  Constables  Act.  I  assume  that  for 
many  things  which  he  may  do  he  has  the 
protection  of  the  Special  Constables  Act. 
Has  he  that  protection  for  what  he  does 
under  the  Contagious  Diseases  (Animals) 
Act?  What  is  the  protection  given  by  the 
Special  Constables  Act)  Bead  as  applic- 
able to  this  constable  who  has  various 
duties,  it  is  for  anything  done  under  the 
Special  Constables  Act,  although  he  is  not 
appointed  under  the  Special  Constables 
Act.  The  words  "anything  done  under 
this  Act "  are  in  the  Special  Constables  Act 
comprehensive  words.  If  the  things  were 
enumerated  they  would  include  all  the 
offences  in  respect  of  which  the  constable 
might  take  action  under  that  Act.  But 
that  enumeration  will  not  include  the 
offences  for  which  he  might  take  action 
under  the  Contagious  Diseases  (Animals) 
Act.  The  case  is  just  the  same  as  if  all 
the  offences  under  the  Special  Constables 
Act  had  been  enumerated  in  the  County 
Constables  Act,  and  the  protection  in  ques- 
tion is  given  in  respect  of  those  offences 
and  those  only. 

BowEN,  L.J. — We  have  to  give  effect  to 
a  simple  word  of  relation  in  the  English 
language.  We  are  asked  to  make  *'  this  " 
mean  something  else,  which  we  cannot  do, 
whether  the  result  was  designed  by  the 
Legislature  or  unintentional. 
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Fry,  L.J. — I  am  of  the  same  opinion. 
The  County  Constables  Act  inserts  for  the 
protection  of  county  constables  the  provi- 
sions of  the  Special  Constables  Act ;  but 
the  actual  provisions  only  aro  inserted,  and 
they  cannot  be  extended  by  analogy. 

Appeal  dismissed. 


Solicitors— Bell,  Brodrick  &  Gray,  agents  for  L. 
G.  &  H.  F.  Lockhart,  Hexham,  for  plaintiff ; 
J.  L.  Morris,  agent  for  Carrick  Lee  Sc  Sons, 
Brampton,  for  defendant. 


1884      ri«iNE  AND   0THEB8  (petitioners) 

Dec     16    1        ^'    ^^^'^^^J    CHECKLEY,    AND 

*  L     BBOMWICH  {respondents). 

Municipal  Election — Objection  to  Candi- 
dates— Nomination  Papers — Municipal 
Corporations  Act,  1882,  siJiedule  3,  part  2, 
rides  3  and  10 — Presentation  of  Petition 
not  affecting  whole  Election. 

At  an  election  to  fill  four  vacancies  in 
the  town  council  of  D.  the  three  respon- 
dents and  H.  were  returned  as  duly  elected. 
The  election  of  the  respondents  was  subse- 
quently petition^  against  on  behalf  of 
three  other  ctvndidateSf  who  were  prevented 
from  going  to  the  poll  owing  to  objections 
to  their  nominations  having  been  allowed 
by  the  mayor.  These  objections  were  thai 
the  persons  subscribing  the  nomination 
papers  had  also  subscribed  other  nomina- 
tion papers  of  candidates  at  the  electiony 
alth<mgh  it  was  admitted  that  none  of 
such  persons  had  subscribed  more  nomina^ 
tion  papers  than  there  v)ere  vacancies  to 
be  filled,  nor  more  than  one  nomination 
paper  for  any  one  candidate.  A  similar 
objection  was  raised  to  the  nomination  of 
H.,  but  was  allowed  by  the  vnayor  to  be 
withdrawn:— TL^idi,  that  the  decision  of 
the  mayor  in  allowing  the  objection  was 
wrong f  and  that  a  petition  could  be  pre- 
sented against  tJie  return  of  the  three  re- 
spondents without  making  H.  a  party  to 
the  proceedings. 

This  was  a  Special  Case  stated  pursuant 
to  the  order  of  Field,  J.  The  following 
were  the  material  facts : — 

At  the  election  of  four  councillors  to  fill 


four  vacancies  in  the  council  of  the  borough 
of  Daventry,  appointed  to  be  holdeu  on 
the  Ist  of  November,  1883,  the  three  re* 
spondents  and  one  Thomas  Harris  were 
declared  duly  elected.  A  petition  was 
subsequently  presented  by  the  petitioners 
against  the  election,  on  behalf  of  John 
Merrifield,  John  Edward  Rodhouse,  and 
Charles  Rodhouse,  who  had  been  pre- 
vented going  to  the  poll  in  consequence 
of  certain  objections  to  their  nominations 
being  allowed  by  the  mayor  of  Daventry 
at  a  sitting  held  by  him  on  the  25th  of 
October,  1883,  for  the  purpose  of  deciding 
upon  the  validity  of  objections  to  the 
nominations  of  the  several  candidates. 

At  the  said  sitting,  held  pursuant  to 
notice,  an  objection  was  raised  on  behalf 
of  the  respondents  to  the  nomination 
papers  delivered  on  behalf  of  the  sftid 
Thomas  Harris,  on  the  ground  that  the 
persons  subscribing  his  nomination  paper 
had  also  subscribed  other  nomination 
papers  of  candidates  at  the  said  election, 
notwithstanding  that  it  appeared  that 
none  of  the  burgesses  had  subscribed 
more  nomination  papers  than  there  were 
vacancies,  nor  yet  more  nomination  papers 
than  one  of  any  candidate.  The  like  ob- 
jection was  taken  by  and  on  behalf  of  the 
same  persons  to  the  nomination  papers  of 
John  Merrifield,  John  Edward  Rodhouse, 
and  Charles  Rodhouse. 

The  mayor  endeavoured  to  find  out 
which  of  the  nomination  papers  was  first 
delivered,  but  was  ilnable  to  do  so,  inas- 
much as  it  appeared  that  the  nomination 
papers  had  all  been  delivered  together  at 
the  same  time  and  rolled  round  in  a 
bundle.  He  therefore  allowed  the  objec- 
tions to  the  nomination  papers  of  John 
Merrifield,  John  Edward  Rodhouse,  and 
Charles  Rodhouse,  and  refused  to  allow 
them  to  become  candidates  or  to  publish 
their  names  as  candidates  at  the  elections ; 
at  the  same  time  the  mayor  permitted 
the  objection  to  the  nomination  paper  of 
Thomas  Harris  to  be  withdrawn. 

The  petitioners  petitioned  against  the 
return  of  the  respondents,  praying  that  it 
might  be  determined  that  they  were  not 
duly  elected,  and  that  their  said  election 
and  return  was  wholly  null  and  void;  but 
the  petitioners  did  not  pray  that  it  might 
be  determined  that  the  said  Thomas  Hams 
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was  not  duly  elected,  and  that  his  electicm 
and  return  were  null  and  void. 

The  respondents  contended  that  the 
petition  had  not  heen  presented  in  the 
prescribed  manner,  and  did  not .  contain 
such  statements  and  matters  as  are  pre- 
scribed by  the  4th  rule  of  the  General 
Bules  made  in  1883  for  the  effectual 
execution  of  part  4  of  the  Municipal  Cor- 
porations Act,  1882,  because  the  said  peti- 
tion did  not  pray  that  the  election  be 
declared  void,  but  only  prayed  that  it 
might  be  determined  that  the  respondents, 
who  are  three  out  of  four  persons  elected, 
were  not  duly  elected,  and  that  their 
election  was  wholly  null  and  void,  and 
because  the  relief  or  remedy  prayed  for 
could  not  be  granted  without  declaring 
the  whole  election  void,  which  could  not 
be  done  in  the  absence  of  Thomas  Harris, 
who  was  elected  at  the  said  election,  inas- 
much as  the  said  Thomas  Harris  had  not 
been  made  a  party  to  the  proceedings. 

The  4th  rule  of  the  General  Kules  men- 
tioned in  the  last  preceding  pai-agraph  is 
as  follows : — ''  The  petition  shall  conclude 
with  a  prayer,  as,  for  instance,  that  some 
specified  person  should  be  declared  duly 
returned  or  elected,  or  that  the  election 
should  be  declared  void,  or  that  a  return 
may  be  enforced  (as  the  case  may  be),  and 
shall  be  signed  by  all  the  petitioners." 

The  questions  for  the  consideration  of 
the  Court  were — 

1.  Whether  the  election  of  the  respon- 
dents imder  the  circumstances  mentioned 
could  be  questioned  by  petition  in  the 
absence  of  the  said  Thomas  Harris,  who 
was  elected  at  the  said  election,  and  who 
had  not  been  made  a  party  to  these  pro- 
ceedings. 

2.  Whether  in  the  circumstances  above 
mentioned  the  respondents  were  duly 
elected  and  returned. 

Yarborough'Anderson  {Shearman  with 
him),  for  the  petitioners. — ^The  mayor  was 
clearly  wrong  in  allowing  the  objections 
made  to  the  nomination  papers  of  Merri- 
field,  J.  E.  Rodhouse,  and  C.  Bodhouse. 
Rule  3  in  part  2  of  the  3rd  schedule  to 
the  Municipal  Corporations  Act,  1882,  ex- 
pressly says  that  a  burgess  "  may  subscribe 
as  many  nomination  papers  as  there  are 
vacancies  to  be  filled '' ;  and  rule  10,  which 


says  that ''  where  a  person  subscribes  more 
nomination  papers  than  one,  his  subscrip- 
tion shall  he  inoperative  in  all  but  the 
one  which  is  first  delivered,"  must  be 
read  in  such  a  way  as  not  to  conflict  with 
rule  3.  The  respondents,  therefore,  were 
not  duly  elected. 

Leuna  Coward,  for  the  respondents,  was 
caUed  upon. — The  Court  cannot,  even  if 
the  mayor  was  wrong  in  allowing  the  ob- 
jections to  those  nomination  papers,  de- 
clare that  the  respondents  were  not  duly 
elected,  for  that  could  only  be  on  the 
ground  that  the  whole  election  was  null 
and  void ;  and  the  election  cannot  be  ad- 
judged null  and  void  in  the  absence  of 
Harris,  who  was  also  returned  as  elected, 
and  who  is  not  before  the  Court.  By 
section  93,  sub-section  4,  it  is  enacted  that, 
at  the  conclusion  of  the  trial  of  an  election 
petition,  "the  election  Court  shall  deter- 
mine whether  the  person  whose  election  is 
complained  of,  or  any  and  what  other 
person  was  duly  elected,  or  whether  the 
election  was  void " ;  but  the  Court  could 
not  determine  that  Harris  was  duly  elected, 
if  of  opinion  that  the  decision  of  the  mayor 
in  allowing  the  objection  to  three  of  the 
nomination  papers  was  wrong.  It  appears 
from  Bridge  v.  Andrews  (1)  that  the  Court 
may  adjudge  an  election  wholly  void,  not 
merely  upon  a  petition  questioning  it  on 
the  ground  of  bribery  or  the  like,  but  also 
upon  a  petition  under  section  87,  sub- 
section 1,  questioning  it  on  the  ground 
that  the  person  whose  election  is  ques- 
tioned was  not  duly  elected  by  a  majority 
of  lawful  votes;  and  clearly  the  election 
cannot  be  adjudged  void  in  the  absence  of 
Harris. 

He  referred  also  to  Howes  v.  Turner 
(2)  and  to  rule  14  of  the  rules  in  part  2  of 
schedule  3  of  the  Municipal  Corporations 
Act,  1882. 

Mathew,  J. — Our  judgment  in  this  case 
must  be  for  the  petitioners.  The  mayor 
was,  no  doubt,  wrong  in  deciding  that 
rule  10  had  any  application  to  a  case  like 
the  present,  for  it  clearly  does  not  whero 
several  vacancies  had  to  be  filled.    The 

(I')  47  Law  J.  Rep.  C.P.  686;  Law  Rep. 
3  CP.  D.  610. 

(2)  46  Law  J.  Rep.  C.P.  660  j  Law  Rep, 
1  CP.  D.  670. 
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questions  we  are  asked  are,  first,  whether 
the  election  of  the  respondents  can  be 
questioned  bj  petition  in  the  absence  of 
Thomas  Harris,  who  was  elected  at  the 
election,  but  who  has  not  been  made  a 
party  to  the  proceedings;  and,  secondly, 
whether  the  respondents  were  duly  elected 
and  returned?  The  second  question  has 
been  practically  abandoned ;  and  it  has  not 
been  seriously  contested  that  the  respon- 
dents were  not  duly  elected.  The  real 
contention  has  been  that  the  objection 
which  applies  to  the  respondents'  election 
equally  applies  to  that  of  Thomas  Harris, 
and  that  the  Municipal  Corporations  Act, 
1882,  does  not  allow  a  petition  to  be  pre- 
sented against  the  election  of  some  and 
not  all.  The  petition  must,  it  has  been 
urged,  deal  with  the  whole  election ;  but 
this  seems  to  me  to  be  a  fallacy.  No 
petition  has  been  lodged  against  the  re- 
turn of  Harris;  and  our  sole  duty  is  to 
deal  with  the  respondents'  return  which  is 
petitioned  against. 

It  seems  to  me  that  Harris  was,  under 
the  drcumstanoes,  duly  elected ;  but  even 
if  he  was  not,  there  is  no  obligation  on 
our  part  to  go  outside  the  petition  which 
has  been  presented. 

The  case  of  HoweU  v.  Turner  (2)  has 
no  application,  for  there  all  the  persons 
were  petitioned  against  and  the  whole 
election  declared  void.  The  other  case 
seems  to  me  to  be  equally  remote  from 
the  present  one. 

Day,  J.,  concurred. 

Judgment  for  the  petitioners^ 


Solicitors — Caister  &  Sheannan,  for  petitioners ; 
Kingsford,  Dorman  &  Co.,  agents  for  Burton 
&  Willoughby,  Daventry,  for  respondents. 
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WILLIAMS  v.  MEBCIBB. 


IN  THE  HOUSE  OF  LORDS.] 
1884. 
Nov. 

Husband  and  Wife — Marriage  Settle* 
ment — After-acquired  Property — Become 
entitled  durirhg  the  Coverture — Wedding 
Presents. 

By  a  marriage  settlement  executed  the 
day  before  and  in  anticipation  of  a 
marriage  solemnised  on  the  22nd  of  March, 
1881,  i<  was  declared  tliat  all  property  to 
which  the  wife  or  tlie  hiisband  in  her  right 
at  any  time  during  ilie  coverture  should 
become  entitled^  wliether  in  possession^  re- 
version, or  otiherwise  {except  jewels,  d'c, 
whicti  were  to  belong  to  Uhe  wife  for  Iter 
separate  use,  and  except  property  a>cquired 
at  one  time  not  exceeding  3001.  in  value), 
should  be  settled  upon  certain  trusts.  A 
subsequent  clause  in  the  settlement  referred 
to  tlie  trusts  thereinbefore  declared  and  con^ 
tained  concerning  such  part  of  the  personal 
estate  to  whicli  the  wife  then  was  or  she  or 
tJie  husband  in  her  right  should  become 
entitled  as  aforesaid  as  should  consist  ori^ 
ginally  of  money.  There  were  no  trusts 
thereinbefore  declared  rdating  to  any  pro- 
perty to  which  the  wife  was  then  entitled, 
unless  such  property  was  included  in  the 
declaration  ahove  mentioned : — Held,  that 
jewels  which,  being  the  property  oftlie  wife 
before  Hie  marriage,  vested  in  the  husband 
eo  instanti  of  the  marriage,  were  property 
to  which  he  became  entitled  in  her  right 
during  the  coverture  within  the  meaning 
of  the  settlement,  and  consequently  by 
force  of  that  instrument  belonged  to  her  for 
her  separate  use. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  reported  51  Law  J. 
Rep.  Q.B.  594 ;  Law  Rep.  9  Q.B.  D.  337. 

Judgment  was  recovered  by  the  respon- 
dent, Madame  Marie  Mercier,  agaiuBt  Mrs. 
Hwfa  Williams,  the  wife  of  the  appellant 
(the  appellant  not  being  joined),  for  debts 
incurred  before  her  marriage.  The  sheriff 
seized  in  execution  certain  jewels  ab  be- 
longing to  Mrs.  Williams.  The  appellant 
claimed  the  jewels  as  his  property,  and  an 
interpleader  issue  was  directed  to  try  the 
question  whether  they  belonged  to  him  as 
against  the  judgment  creditor. 

On  the  trial  it  appeared  that  the  jewels 
had  been  the  property  of  Mrs.  Williams 
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before  her  marriage  to  the  appellant,  the 
greater  part  being  wedding  presents. 

A  marriage  settlement  had  been  exe- 
cuted on  the  21st  of  March,  1881,  in  con- 
templation of  the  marriage  solemnised 
the  following  day  between  Mr.  and  Mrs. 
Williams.  No  specific  property  of  Mrs. 
Williams  was  settled,  but  the  settlement 
contained  the  following  declaration  : — 
"  And  it  is  hereby  agreed  and  declared  that 
all  real  and  personal  property  to  which  the 
said  Florence  Farquharson  or  the  said 
Thomas  Anthony  Hwfa  Williams  in  her 
right  at  any  time  during  her  now  intended 
coverture  shall  become  entitled,  whether 
in  possession,  reversion,  or  otherwise  (ex- 
cept jewels,  trinkets,  ornaments  of  the 
person,  plate,  linen,  china,  furniture,  pic- 
tures, prints,  books,  and  articles  of  the  like 
nature,  which  it  is  hereby  declared  shall 
belong  to  the  said  Florence  Farquharson 
for  her  separate  use,  and  except  also  any 
legacy  or  other  property  acquired  at  one  and 
the  same  time,  not  exceeding  in  amount  or 
value  the  sum  of  300/.),  shall,  as  soon  as 
circumstances  will  admit,  and  at  the  cost 
of  the  trust  estate,  be  assured  and  trans- 
ferred by  the  said  Thomas  Anthony  Hwfa 
Williams  and  Florence  Farquharson  re- 
spectively, and  all  other  necessary  and 
proper  parties  (if  any),  unto  or  otherwise 
vested  in  the  trustees  or  trustee:  Upon 
trust  that  the  trustees  or  trustee  shall  at 
such  time  or  times,  and  in  such  manner  as 
they  or  he  shall  think  fit  (but  as  to  rever- 
sionary property  not  until  it  shall  fall 
into  possession,  unless  it  shall  appear  to 
the  said  trustees  or  trustee  that  the  capital 
of  the  trust  estate  will  probably  be  injured 
by  deferring  the  sale),  sell  and  call  in  and 
convert  into  money  such  part  or  parts  of 
the  said  property  as  shall  not  consist  of 
money  or  of  investments  of  the  nature 
hereinbefore  authorised,  and  shall,  with  the 
consent  in  writing  of  the  said  Thomas 
Anthony  Hwfa  Williams  and  Florence 
Farquharson  during  their  joint  lives,  and 
of  the  survivor  of  them  during  his  or  her 
life,  and  after  the  decease  of  such  survivor 
at  the  discretion  of  the  trustees  or  trustee, 
invest  the  moneys  which  shall  come  into 
their  hands  by  such  sale,  calling  in,  or 
conversion  as  aforesaid,  in  or  upon  the 
stocks,  funds,  and  securities  in  or  upon 
which  the  trust  funds  are  hereinbefore 
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authorised  to  be  invested,  or  of  an  annuity 
or  annuities  or  other  estate  or  interest  for 
the  life  of  the  said  Florence  Farquharson, 
and  shall  stand  possessed  of  the  said  stocks, 
funds,  and  securities  upon  the  trusts,  and 
with  and  subject  to  the  powers  and  pro- 
visions next  hereinafter  declared  and  con- 
tained concerning  the  same ;  and  in  the 
meantime,  so  long  as  any  property  herein- 
before directed  to  be  sold  shall  remain 
unsold,  shall  pay  the  rents  and  income 
thereof  to  the  person  or  persons  and  in 
the  manner  and  to  whom  and  in  which 
the  income  of  the  same  shall  for  the  time 
being  be  payable  or  applicable  under 
the  trusts  next  hereinafter  declared  and 
contained.  And  it  is  hereby  declared 
that  the  said  trustees  and  trustee  shall 
stand  possessed  of  and  interested  in  the 
said  last-mentioned  stocks,  funds,  and  secu- 
rities upon  the  trust  following  (that  is  to 
say) :  Upon  trust  to  pay  the  income  thereof 
to  the  said  Florence  Farquharson  during 
her  life,  and  so  that  during  her  coverture 
the  same  shall  be  for  her  sole  and  separate 
use,  and  she  shall  not  have  power  to  dis- 
pose thereof  in  the  way  of  anticipation ; 
and  after  her  decease,  upon  trust  that  the 
said  trustees  or  trustee  ^all  pay  and  apply 
any  annuity  or  annuities  and  the  income 
of  any  other  estate  or  interest  for  the  life 
of  the  said  Florence  Farquharson,  or  for 
any  term  or  period  determinable  on  her 
death,  to  the  persons  for  the  purposes  and 
in  the  manner  to  whom  and  for  and  in 
which  the  income  of  the  said  last  men- 
tioned stocks,  funds,  and  securities  should 
or  would  for  the  time  being  be  applicable 
under  the  same  trusts;  but  with  power 
for  the  said  trustees  or  trustee,  with  the 
consent  in  writing  of  the  said  Florence 
Farquharson,  at  any  time  to  sell  the  same 
in  such  manner  as  they  or  he  shall  think 
fit,  so  nevertheless  that  the  money  to 
arise  from  such  sale  be  held  and  applied 
upon  the  trusts  and  with  and  subject  to 
the  powers,  provisoes,  agreements,  and 
declarations  hereinbefore  declared  and 
contained  concerning  such  part  of  the 
personal  estate  of  or  to  which  the  said 
Florence  Farquharson  now  is  or  she  or  the 
said  Thomas  Anthony  Hwfa  Williams  in 
her  right  shall  become  possessed  or  entitled 
as  aforesaid,  as  shall  consist  originally  of 
money." 
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Lord  Coleridge,  C.  J.,  before  whom  the 
issue  was  tried,  directed  the  jury  that  the 
goods  were  the  property  of  the  appellant. 
A  rule  nisi  for  a  new  trial  obtained  in 
a  Divisional  Court  was  discharged,  the 
Judges  being  divided  in  opinion  (Mathew, 
J.,  against ;  Cave,  J.,  in  favour  of  the  rule). 

It  was  assumed  at  the  trial  and  in  the 
Divisional  Court  that  the  settlement  did 
not  affect  the  property  in  the  jewels. 

In  the  Court  of  Appeal,  Jessel,  M.R., 
and  Lindley,  L.J.,  reversed  the  decision 
of  the  Court  below,  and  directed  a  verdict 
and  judgment  for  the  execution  creditor, 
on  the  ground  that  the  jewels  became  the 
separate  property  of  Mrs.  Williams  by 
force  of  the  settlement. 

On  the  appeal  to  the  House  of  Lords 
the  question  of  the  effect  of  the  settlement 
was  first  argued  by  the  appellant's  counsel, 
and  on  the  view  taken  by  the  House  it 
became  unnecessary  to  proceed  with  any 
further  argument  as  to  the  property  in  the 
jewels  independently  of  the  settlement. 

Sir  H,  Giffard,  Q,C.,  and  Cheater,  for 
the  appellant. — The  settlement  of  after- 
acquired  property  and  the  exception  there- 
from only  apply  to  property  acquired  after 
the  marriage,  during  the  coverture,  not  to 
property  which  was  the  wife's  before  the 
marriage  and  vested  in  the  husband  at  the 
moment  when  the  coverture  commenced. 
Had  property  in  existence  at  the  time 
been  intended  to  pass,  it  would  have  been 
expressly  settled;  but  the  intention  was 
evidently  to  settle  something  future  and 
contingent.  Personal  property  of  the 
wife  which  vests  in  the  husband  on  the 
marriage  is  not  appropriately  described  as 
coming  to  him  **  in  her  light.''  Those 
words  refer  rather  to  real  estate  and 
chattels  real  and  to  choaes  in  action  which 
are  reduced  into  possession  after  the 
marriage.  The  settlement  is  in  the  ordi- 
nary form  which  has  been  the  subject  of 
judicial  interpretation.  It  must  be  ad- 
mitted that  the  earlier  decisions  do  favour 
the  construction  adopted  by  the  Court  of 
Appeal — Graff  ley  v.  Hump<ige  (1),  Jamea 
V.  Durant  (2),  and  Blythe  v.  Granville  (3). 
But  the  current  of  later  authorities  is  the 

(1)  1  Beav.  46  ;  8  Law  J.  Rep.  Chanc.  98. 

(2)  2  Beav.  177. 

(3)  13  Sim.  190 ;  12  Law  J.  Rep.  Chanc  82. 


other  way — Hoare  v.  Hornby  (4),  OUtr  v. 
MklvUl  (5),  Ex  parte  Blake  (6),  Churchill 
V.  Shepherd  (7),  AtcJierley  v.  Du  Moulin 
(8),  WiUon  V.  Colvin  (9),  Archer  v.  Kelly 
(10),  BoacY,  Comiah  (11),  In  re  Pedder'a 
Settlement  Trusta  ( 1 2),  and  In  re  Clinton*a 
l^ruata  (13).  The  only  exception  in  recent 
times  is  In  re  Viant*a  Settlement  Truata 
(14),  where  Bacon,  V.C,  uses  words  ex- 
pressing approval  of  the  older  cases ;  but 
there  was  no  decision  on  the  point  now  in 
question,  and  the  judgment  was  strongly 
disapproved  by  Jessel,  M.R.,  in  In  re 
Jonea*a  Will  (15). 

It  is  usual  for  conveyancers  expressly  to 
include  in  covenants  of  this  nature  pro- 
perty of  which  the  intended  wife  is  pos- 
sessed at  the  date  of  the  settlement.  Pro- 
bably this  settlenient  was  originally  drawn 
in  the  ordinary  form,  and  the  words 
referring  to  present  property  were  struck 
out  because  it  was  intended  to  exclude 
such  property.  But  the  subsequent  re- 
ference in  the  power  of  sale  was  per 
incmiam  allowed  to  remain  unaltered. 

Warmington,  Q.C.,  and  F.  0.  Crump, 
for  the  respondent,  were  not  called  upon. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne). — This  case  has  been  ably  argued, 
and  all  has  been  said  which  I  think 
could  possibly  be  said  upon  the  argument 
of  the  particular  question  on  which  the 
Court  of  Appeal  proceeded.  We  have 
not  to  determine  the  question  what  would 
have  been  the  position  of  this  jewellery  for 
the  purpose  of  the  interpleader  issue  if 
the  matter  had  stood  as  it  was  supposed 
to  stand  in  the  Queen's  Bench  Division. 

(4)  2  You.  &  0. 121 ;  12  Law  J.  Rep.  Chanc. 
151. 

(5)  2  De  Gex  &  8.  257 ;  17  Law  J.  Rep.  Chanc. 
315. 

(6)  16  Beav.  463. 

(7)  33  Beav.  107. 

(8)  2  Kay  &  J.  186. 

(9)  3  Drew.  617  ;  25  Law  J.  Rep.  Chanc.  850. 

(10)  1  Dr.  &  S.  300 ;  29  Law  J.  Rep.  Chanc. 
911. 

(11)  16  Law  Times,  N.S.  786. 

(12)  40  Law  J.  Rep.  Chanc.  77 ;  Law  Rep. 
10  Eq.  585. 

(13)  41  Law  J.  Rep.  Chanc.  191 ;  Law  Rep. 
13  Kq.  295. 

(14)  43  Law  J.  Rep.  Chanc.  832 ;  Law  Rep. 
18  £q.  436. 

(15)  45  Law  J.  Rep.  Chanc.  429 ;  Law  Rep. 
2  Ch.  D.  362. 
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Nothing  therefore  which  we  may  now  say 
will  bear  one  way  or  the  other  upon  that 
question  which  was  determined  by  Lord 
Coleridge  and  by  Mr.  Justice  Mathew. 
It  was  supposed  before  the  Queen's  Bench 
Division  and  at  the  trial  that  this  settle- 
ment did  not  affect  this  property. 

In  the  Court  of  Appeal  the  settlement 
was  examined,  and  the  Court  unanimously 
thought,  and  apparently  without  any  doubt 
or  hesitation,  that  the  settlement  decided 
this  question,  and  vested  the  jewellery  in 
the  wife  for  her  separate  use,  and  conse- 
quently that  the  creditor  was  entitled  to 
have  execution  against  these  jewels. 

Now,  so  far  as  the  fitcts  are  concerned, 
the  evidence  appears  to  me  to  point  to  a 
title  acquired  by  the  wife  before  the  mar- 
riage, if  not  to  the  whole,  at  all  events 
prima  facie  to  the  whole  of  this  property, 
the  greatest  part  of  it  being  in  the  shape 
of  presents  given  by  friends,  and  some  by 
the  husband,  in  anticipation  of  the  mar- 
riage, a  smaller  part  by  some  earlier  title. 
So  that  for  the  purpose  of  the  present 
question  it  may  be  taken,  I  think,  as  pro- 
perty which  belonged  to  her  as  a  feme  sole 
before  her  marriage ;  and  I  think  that  no 
distinction  in  that  respeat  which  is  satis- 
fEbctory  can  be  drawn,  at  all  events  for 
the  purpose  of  the  construction  of  this 
instrument,  between  those  articles  which 
had  been  given  by  friends  as  presents  in 
expectation  of  the  marriage  and  those 
articles  which  she  had  otherwise.  Nor  do 
I  think  that  there  is  any  difference  be- 
tween articles  given  by  the  husband  and 
articles  given  by  other  friends  ;  because  if 
given  before  the  marriage,  there  being  no 
evidence  of  any  condition  attached  to  the 
gift  of  them,  I  take  it  that  in  point  of  law 
they  were  hers,  subject  of  course  to  the 
effect  of  the  marriage  when  it  took  place, 
and  subject  of  course  to  the  effect  of  this 
deed  of  settlement  which  was  executed 
before  the  marriage. 

The  Court  of  Appeal  held  that  in  that 
situation  these  jewels  belonged  to  the 
wife,  under  the  express  terms  of  the  settle- 
ment, for  her  separate  use;  and  beyond 
all  doubt  that  decision  is  correct  if  they 
are  within  the  exception,  because  the  ex- 
ception is  of  all  ''jewels,  trinkets,"  and  so 
forth,  "  which  it  is  hereby  declared  shall 
belimg  to  her  for  her  separate  use."     But 
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then  the  exception  is  from  a  covenaot 
which  as  to  things  not  excepted  would 
be  operative  to  settle  that  to  which  the 
covenant  applies ;  and  it  is  argued,  and  I 
will  for  the  present  purpose  assume  that, 
prima  fade  at  all  events,  it  is  rightly 
argued,  that  nothing  is  excepted  which 
but  for  the  exception  would  not  have 
come  within  the  antecedent  words  of  the 
description — that  is  to  say,  which  would 
not  but  for  the  exception  have  been  under 
those  antecedent  words  a  subject  of  settle- 
ment. Well,  what  are  those  antecedent 
words  f — ^'  It  is  hereby  agreed  and  de- 
clared that  all  real  and  personal  property 
to  which  the  said  Florence  Farquharson 
or  the  said  T.  A.  H.  Williams  in  her  right 
at  any  time  during  her  now  intended 
coverture  shall  become  entitled,  whether 
in  possession,  reversion,  or  otherwise," 
shall  be  settled. 

Now,  let  us  for  a  moment  look  at  those 
words  as  they  stand  by  themselves,  and 
without  reference  to  any  of  the  authori. 
ties.  It  is  to  be  observed  that  there  is 
there  a  perfect  generality  as  to  the  subject 
— "  all  real  and  personal  property  " — ^with- 
out the  addition  of  any  words  which  will 
assist  the  construction  as  shewing  by  what 
sort  of  title  that  property  was  to  become 
the  wife's.  In  some  of  the  cases  the 
words  "  devise,"  ''  descent,"  and  so  on,  or 
other  words  occur  which,  whether  of 
greater  or  less  weight,  may  at  all  events 
have  been  of  some  weighty  in  assisting  the 
construction  and  tending  to  shew  that  an 
after-acquired  title  alone  was  in  view. 
If  those  words  are  of  importance  for  that 
purpose  they  do  not  occur  here. 

Again,  there  is  an  exception  of  jewels 
and  so  forth ;  and  as  £eu:  as  the  nature  of 
that  exception  and  the  intention  indicated 
by  it  go,  it  certainly  does  not  seem  obvious 
that  the  principle  on  which  such  an  inten- 
tion would  proceed  as  to  after-acquired 
''jewels,  trinkets,  ornaments  of  the  person, 
books,  and  aiiicles  of  the  like  nature,"  and 
some  other  things,  might  not  extend  as 
much  to  presents  of  that  kind  given  by 
the  husband  or  friends  in  contemplation 
of  the  marriage,  or  already  in  possession 
of  the  wife,  as  to  those  things  which  might 
be  given  afterwards.  I  am  not  aware  that 
in  any  of  the  authorities  which  have  been 
referred  to  there  is  any  exception  of  that 
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kind  calculated  to  give  any  assistance  in 
the  investigation  of  the  intention. 

There  is  nothing  here  indicating  an 
intention  not  to  include  in  the  covenant 
property  then  vested  in  the  wife,  and 
there  is  something  which  is  not  found  in 
other  cases  which,  at  least  in  its  principle, 
would  be  consistent  with  an  intention  to 
include  it — ^that  is  to  say,  to  include  in 
the  exception  the  things  of  the  same  sort 
of  which  she  was  already  iK>ssessed  as  well 
as  those  which  might  come  to  her  after- 
wards. Still,  if  the  words  are  not,  in  their 
proper,  literal,  and  grammatical  construc- 
tion, capable  of  being  applied  to  that  to 
which  she  was  ali^eady  entitled,  that  which 
I  have  said  might  be  an  insufficient  reason 
for  holding  that  they  do  so  apply.  But 
can  it  possibly  be  said,  upon  any  sound 
principles  of  construction,  that  the  words 
are  incapable  of  being  so  applied  f  What 
are  they  ]—  "  All  real  and  personal  property 
to  which  the  said  Florence  Farquharson 
or  the  said  T.  A.  H.  Williams  in  her  right 
at  any  time  during  her  now  intended  cover- 
ture shall  become  entitled."  If  the  wife 
only  had  been  mentioned,  if  it  had  been 
"  to  which  she  at  any  time  during  her  now 
intended  coverture  shall  become  entitled," 
they  would  have  been  words  of  futurity, 
exclusive  of  the  title  already  vested  in  the 
wife.  That  was  the  case  in  some  of  the 
authorities,  and  the  argument  would  have 
been  strong,  if  it  had  been  so  here,  that 
there  were  not  words  to  cover  what  she 
was  already  entitled  to.  But  ihe  words 
do  not  relate  to  the  wife  only  ;  they  relate 
to  her  or  her  intended  husband  in  her 
right.  He  at  all  events  had  no  title,  at 
the  time  at  which  this  instrument  was 
made,  to  anything  which  belonged  to  her, 
and  if  he  acquired  a  title  it  was  a  future 
title;  and  the  only  question  would  be 
whether  it  was  in  her  right  and  whether 
it  was  acquired  by  him  during  the  then 
intended  coverture.  Well,  it  was  in  her 
right,  I  conceive,  for  when  the  wife's  pro- 
perty is  transferred  to  the  husband  he  is 
subrogated  to  the  right  which  she  had 
before.  He  does  not  claim  it  in  an 
original  right  of  his  own;  he  claims  it 
in  that  which  was  an  original  right  uf  his 
wife,  of  which  he  is  now,  by  virtue  of  hia 
marital  title,  to  obtain  the  benefit.  The 
words  "in  her  right,"  therefore,  are,  in 


my  judgment,  capable  of  being  properly, 
sensibly,  and  grammatically  applied  to 
property  of  this  description,  to  which  the 
husband  might  become  entitled  by  reason 
of  the  marriage. 

Then  the  question  would  be  whether 
the  words  "at  any  time  during  her  now 
intended  coverture  "  would  apply.  Surely 
you  cannot  exclude  from  the  duration  of 
the  coverture  the  first  moment  of  its 
inception  any  more  than  you  can  the  last 
moment  of  its  continuance.  The  moment 
that  the  marriage  is  complete  by  the  per- 
formance of  that  which  makes  the  parties 
husband  and  wife,  that  moment  the  cover- 
ture begins;  and  if  at  that  moment  he 
becomes  entitled  as  her  husband  in  her 
right,  I  am  totally  unable  to  say  that  it 
is  not  during  the  intended  coverture  in 
a  sense  which  the  words  will  rightly, 
grammatically,  and  reasonably  bear. 

Now  far  be  it  from  me  to  say  that 
a  context  or  an  intention  discovered  from 
those  extrinsic  facts  and  circumstances 
which  are  legitimately  to  be  taken  into 
account  might  not  lead  to  the  conclusion 
that  what  was  meant  was  only  that  pro- 
perty which  the  wife  shou'd  afterwards 
acquire,  and  in  which  the  husband  should 
succeed  to  the  rights  or  become  subrogated 
to  the  rights  so  afterwards  acquired  by  her. 
Many  circumstances  would  justify  such 
a  conclusion.  Authorities  have  been  re- 
ferred to  in  which  such  a  conclusion  was 
arrived  at.  I  will  mention  one  of  them 
by  way  of  illustration  only — such  a  Oise 
as  Iloare  v.  Hornby  (4),  where  all  the 
parties  were  contracting  with  each  other 
with  equal  knowledge  that  the  wife  was 
then  entitled  under  two  known  wills,  the  one 
English  and  the  other  American,  and  they 
expressly  made  the  settlement  of  the  pro- 
perty under  the  English  will,  and  said 
nothing  whatever  about  the  American, 
and  there  was  a  general  covenant  of  this 
sort  in  words  of  futurity.  I  think  it  is 
a  very  reasonable  thing  at  all  events,  and 
not  surprising,  even  if  the  words  "  if  any," 
which  are  words  of  uncertainty,  had  not 
been  added,  to  construe  that  as  meaning 
only  what  the  husband  should  acquire 
a  right  to  by  reason  of  an  after-acquired 
title  of  the  wife. 

It  is  not  necessary  to  go  through  the 
cases  or  to  express  any  opinion  upon  them. 
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bat  it  is  probable  that  in  other  cases  iu 
which  a  similar  conclusion  was  arrived  at 
the  reason  was  the  same.     If  the  words 
are  callable  of  the  sense  of  which  I  think 
they  are  capable,  and  which  in  some  of  the 
authorities  has  been  placed  ui)on  similar 
words,    whether    those    authorities    are 
rightly  decided  or  not,  still  the  question 
for  your  Lordships  is  whether  that  is  the 
true  sense  of  the  words  in  this  settlement ; 
and  that  is  to  be  ascertained,  not  from  a 
context  of  words  more  or  less  similar  in 
some  other  settlement,  but  from  the  whole 
contents  of   this   settlement.     I    am    of 
opinion  that  the  words    are  capable  of 
such  a  sense.     I  do  not  say  that  they  bear 
it  so  clearly  that  that  sense  might  not  be 
repelled  by  a  context,  or  even  by  extrinsic 
circumstances  looked  at  in  connection  with 
the  context,  which  would  tend  to  repel  it ; 
but  what  we  have  to  consider  is  what  we 
have  here.      Looking  at  the  immediate 
context  only,  as  far  as  I  can  form  an 
opinion,  I  think  that  there    might    be 
something  to  be  said  on  both  sides;  but 
certainly  the  construction  is  not  repelled 
by  any  words  which  would  exclude  these 
articles.     And  we  find  later  on  in  the  same 
instrument  words  which  appear  to  me  most 
plainly  and  expressly  to  shew  that  it  was 
meant    to    include   these    things — words 
which  must  be  rejected  if  these  things 
are  not  included;   because,  in  a  clause 
referring  to  this  very  covenant  or  part 
of  the  agreement,  it  is  said  that  certain 
sales  may  take  place  of  securities  to  arise 
under  this  very  portion  of  the  settlement, 
and  then  that  ''the  money  to  arise  from 
such  sales  shall  be  held  and  applied  upon 
the  trusts  and  with  and  subject  to  the 
powers,  provisoes,  agreements,  and  declara- 
tions hereinbefore  declared  and  contained 
concerning  such  part  of  the  personal  estate 
of  or  to  which  the  said  Florence  Farqu- 
harson  now  is,  or  she  or  the  said  T.  A.  H. 
Williams  in  her  right  shall  become  possessed 
or  entitled  asaforesaid."  Those  words ''now 
is  "  are  unambiguous,  and  they  declare  ex- 
pressly that  in  the  view  of  the  parties  the 
previous  powers,  proviBoes,  agreements,  and 
declarations  as  to  the  wife's  property  relate 
not  only  to  property  which  shall  come  to 
her  or  to  her  husband  in  her  right  by  a 
future  title,  but  also  to  property  of  which 
she  at  that  very  time  was  poss^sed  or  to 
YoL.  54.— Q.B. 
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which  she  was  entitled.  Whether  or  no 
the  draftsman  intended  to  have  similar 
words  in  the  previous  clause  is  a  point 
upon  which  your  Lordships  can  have  no 
legitimate  means  of  information.  But, 
supposing  that  he  did  not,  supposing  that 
you  are  to  take,  as  probably  you  ought  to 
take,  the  instrument  simply  as  it  stands, 
the  first  words  to  which  I  have  referred 
are,  in  my  judgment  at  least,  susceptible 
of  a  construction — ^a  reasonable  and  gram- 
matical construction — which  would  include 
the  property  to  which  this  lady  was  at  that 
time  entitled ;  and  those  words  which  occur 
in  the  later  part  of  the  settlement  expressly 
say  that  all  the  parties  to  the  instrument 
execute  it  upon  the  understanding  and  with 
the  intention  that  the  covenant  shall  have 
that  effect. 

I  therefore  conclude  that  the  judgment 
of  the  Court  of  Appeal  is  right  and  ought 
to  be  affirmed,  and  the  appeal  dismissed 
with  costs,  and  I  move  your  Lordships 
accordingly. 

Lord  Blackburn. — I  am  of  the  same 
opinion.  I  think  the  sole  question  is,  What 
is  the  meaning  of  this  particular  settlement 
in  the  words  and  the  manner  in  which  the 
settlement  has  been  drawn  f  I  do  not  think 
that  there  can  be  any  doubt  that  it  was  com- 
petent to  the  parties,  if  they  had  pleased, 
if  by  apt  words  they  had  expressed  it  and 
shewn  an  intention  to  do  so,  to  have  said 
that  the  property  which  belonged  to  Flo- 
rence Farquharson  before  her  marriage,  and 
which  would,  if  there  had  been  no  provision 
to  the  contrary,  have  upon  her  marriage  be- 
come her  husband's  by  virtue  of  the  mar- 
riage, should  not  come  to  her  husband,  but 
should  be  settled,  either  the  whole  or  any 
part  of  it,  to  her  separate  use  or  to  some 
other  purpose. 

Now  the  first  question  is,  do  these  words 
here  used  mean  that )  I  think  myself  that 
if  there  had  been  nothing  more  in  them 
than  this,  "  It  is  hereby  agreed  and  de- 
clai'ed  that  all  real  and  personal  property 
to  which  the  said  Florence  Farquharson 
shall  become  entitled  during  her  now  in- 
tended coverture,"  they  would  not  have 
included  that  which  was  already  hers. 
The  words  then  would  have  meant  that 
which  would  be  future  property,  what  she 
would  become  afterwards  entitled  to.    But 
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it  is  said  "  or  the  said  T.  A.  H.  Williams 
in  her  right  at  any  time  during  her  now 
intended  coverture  shall  become  entitled." 
There  arises  a  considerably  more  difficult 
question,  to  say  upon  the  face  of  it 
what  that  means.  When  the  wife  by 
marrying  the  husband  caused  the  property 
which  was  hers  to  become  his,  I  cannot 
bring  myself  to  doubt  that  in  one  sense  of 
the  words  he  did  become  entitled  to  it  in 
her  right,  and  he  became  entitled  to  it  in 
her  right  at  the  one  indivisible  instant 
when  the  coverture  commenced;  and  J 
think  that  the  words  ''  at  any  time  during 
her  now  intended  coverture  "  might  apply 
to  those  things  which  became  vested  in 
him,  became  his  in  her  right,  at  the  very 
instant  when  the  coverture  commenced, 
and  contemporaneously  with  it.  It  is 
something  like  the  old  case  {Hales  v.  Petit 
(16))  which  was  so  much  discussed  in 
PlowderCa  Comrtientaries,  whether  a  man 
who  committed  suicide  forfeited  the  pro- 
perty by  having  killed  himself  during  his 
lifetime  or  not.  The  indivisible  instant 
when  he  became  dead  is,  I  think,  like 
the  indivisible  instant  when  the  coverture 
commenced,  which  might,  I  think,  be  in- 
cluded under  the  words  in  the  instrument 
''at  any  time  during  her  now  intended 
coverture." 

At  the  same  time  I  think  that  that  is 
by  no  means  the  clear  and  obvious  con* 
struction,  and  I  think  that  a  very  little 
circumstance  may  shew  that  it  was  not 
intended  to  include  that,  but  was  intended 
to  be  confined  to  things  in  futuro  alto- 
gether, to  such  property  as  she  might 
acquire  afterwards.  It  does,  no  doubt,  at 
the  first  blush  seem  an  injudicious  thing 
(and  I  would  certainly  say  that  if  the 
parties  had  thought  of  it  they  would  have 
provided  against  it)  to  say  that  when  the 
bride  expects  that  some  friend  is  going  to 
leave  her  a  legacy,  if  that  friend  dies 
within  a  short  time  before  the  marriage  is 
actually  celebrated,  the  husband  shall  take 
it,  but  if  he  dies  an  hour  afterwards  when 
the  marriage  has  actually  taken  place,  it 
shall  be  settled.  Nevertheless,  although 
the  parties  would  have  been  very  injudi- 
cious in  80  wording  the  instrument,  they 
may  have  done  it  so  as  to  have  embraced 
that  case. 

(16)  Plowd.  267. 


In  the  cases  which  have  been  cited  there 
was  always  something  which  tended  to 
shew  that  it  was  not  intended  to  include 
property  which  was  the  intended  wife's 
property  already.  What  it  was  dififers 
in  different  cases.  I  should  say  myself 
that  where  it  appears  that  the  parties,  well 
knowing  that  she  had  property,  settled  a 
part  of  it,  leaving  another  part  unsettled, 
that  would  be  a  I'eason  for  saying  that  they 
mean  to  use  the  words  in  the  more  ex- 
tended sense.  In  a  case  where  they  knew 
that  there  was  some  property  of  the  bride's, 
and  did  not  say  anything  about  it,  I  am 
by  no  means  clear  what  one  ought  to  say. 
The  authorities  seem  to  be  such  uiM>n  the 
whole  as  tend  to  shew  that  the  settlement 
should  be  taken  to  apply  only  to  property 
which  should  come  in  futuro  to  the  wife, 
and  not  to  that  which  was  hers  before. 
But  I  do  not  say  anything  about  how  that 
would  be,  further  than  this,  that  I  think  a 
conveyancer  drawing  a  settlement  of  this 
kind  would  do  well  to  use  a  wox*d  or  two 
to  shew  what  was  intended  in  order  that 
there  should  be  no  doubt  about  it.  Such 
a  word  or  two  ought,  in  my  opinion,  to 
have  been  used  in  the  present  case.  If  the 
words  which  were  inserted  later — namely, 
all  property  "  of  or  to  which  the  said  Flo- 
rence Farquharson  now  is,  or  she  or  the  said 
T.  A.  H.  Williams  in  her  right  shall  become 
possessed  or  entitled  " — had  been  inserted  in 
the  earlier  declaration,  there  could  not  have 
been  a  doubt  that  it  was  intended  that  all 
her  property,  both  what  is  hers  now  and 
what  shall  come  to  her  at  any  time  after 
her  maiTiage,  shall  be  settled  upon  trustees 
for  the  benefit  of  the  wife  and  children. 

There  might  have  been  something  to 
shew  that  the  parties  purposely  left  them 
out,  or  that  the  intention  was  that  they 
should  not  be  introduced  at  that  point. 
But  nothing  of  the  sort  occurs  until  we 
come  to  the  later  clause,  where  we  are  dis- 
tinctly told  that  when  the  property  there 
described  is  sold,  and  the  trustees  have  got 
the  money,  the  property  is  to  be  resettled 
in  the  same  way  as  "  hereinbefore  declared 
and  contained  concerning  such  part  of  the 
personal  estate  of  or  to  which  the  said 
Florence  Farquharson  now  is,  or  she  or  the 
said  T.  A.  H.  Williams  in  her  right  shall 
become  possessed  or  entitled  as  aforesaid." 
That  certainly  seems  to  me  a  clear  and 
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distinct  declaration  of  the  intention  of  the 
parties,  that  they  had  before  declared  and 
settled  the  manner  in  which  the  money 
that  she  now  is  possessed  of  shall  be  settled. 
It,  to  my  mind,  can  have  no  other  meaning 
put  npon  it  than  that  which  it  would  have 
if  the  words  ''  now  is"  had  been  introduced 
in  the  earlier  declaration.  Although  the 
words  are  put  in  an  awkward  place,  they 
make  it  perfectly  clear ;  and,  that  being  so, 
I  think  that  the  jewellery  and  other  articles 
in  question,  which  were  certainly  the  pro- 
perty of  the  wife,  come  under  the  covenant 
that  they  were  to  be  excepted  from  the 
property  conveyed  to  the  trustees  for  the 
purposes  of  the  marriage  settlement,  and 
are  within  the  exception  that  they  are  to 
be  for  the  separate  use  of  Florence  Farqu- 
harson.  That  being  so,  the  creditor  under 
the  judgment  had  the  tight  to  seize  them, 
and  I  think  that  this  appeal  should  be  dis- 
missed, with  costs. 

Lord  Bramwell. — I  am  entirely  of  the 
same  opinion.  The  question  is,  whether 
this  property  is  within  the  clause  which 
says,  ''  except  jewels,  trinkets,  ornaments 
of  the  person,"  and  so  forth,  *'  which  it 
is  hereby  declared  shall  belong  to  the  said 
Florence  Farquharson  for  her  separate 
use."  Now  that  of  course  comprehends 
the  chattels  in  question — in  words  I  mean ; 
but  it  is  said  that  it  cannot  do  so  in 
reality  for  this  reason,  that  it  is  an  excep- 
tion, and  an  exception  can  only  apply  to 
that  which  but  for  the  exception  would 
have  been  within  the  previous  provision 
from  which  the  exception  is  made ;  and  it 
is  said  that  the  previous  provision  relates 
(to  express  it  shortly)  to  after-acquii^ed 
property.  Cogent  arguments  have  been 
used  in  support  of  that  contention,  and 
weighty  authorities  cited  also.  Assuming 
that  the  argument  is  well  founded,  that  the 
clause  from  which  the  exception  is  made 
applies  to  future-acquired  property  only,  I 
find  that  nevertheless  there  is  this  clause : 
— "  Subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations  hereinbefore  de- 
clared and  contained  concerning  such  part 
of  the  personal  estate  of  or  to  which  the 
said  Florence  Farquharson  now  is,  or  she 
or  the  said  T.  A.  H.  Williams  in  her  right 
shall  become  possessed  or  entitled  asafore- 
That  is  a  statement  in  the  deed 
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that  there  are  powers,  provisoes,  agree- 
ments, and  declarations  with  respect  to 
the  property  of  which  the  lady  was  then 
possessed.  Now  the  only  power,  proviso, 
agreement,  or  declaration  of  any  property  of 
which  she  was  then  possessed  is  that  which 
is  contained  in  the  exception ;  and  there- 
fore it  seems  to  me  that  that  subsequent 
clause  to  which  I  have  referred  clearly 
shews  that  the  exception  excepts  some- 
thing more  than  was  contained  in  the 
preceding  clause,  if  that  preceding  clause 
is  to  be  limited  as  the  appellant  contends. 

Well,  but  then  that  shews  that  the 
exception  was  badly  drawn,  that  it  was 
inaccurate  and  bad  English — ^not  ungram- 
matical,  but  that  it  was  bad  English  in 
this  sense,  that  it  excepted  something 
which  was  not  previously  included;  and 
then  the  learned  counsel  for  the  appellant, 
especially  Mr.  Chester,  have  said.  Con- 
clude from  that,  that  the  later  clause  is 
wrong;  reject  the  words  "now  is,"  and 
treat  it  as  an  idle  statement  which  is 
capable  of  no  application.  Now  I,  on  the 
contrary,  feel  perfectly  satisfied  that  the 
later  clause  represents  the  real  intention 
of  the  draftsman,  and  that  it  is  by  in. 
advertence  that  he  has  not  worded  his 
exception  in  such  a  way  as  to  include  this 
property  in  the  earlier  clause. 

I  am,  therefore,  of  opinion  that  the 
judgment  of  the  Court  below  is  right  and 
should  be  affirmed. 

Lord  FitzGerald. — The  doubt  which 
I  entertained  on  the  construction  of  the 
settlement  as  to  the  declaration  and  agree- 
ment for  the  settlement  of  the  wife's  pro- 
perty has  been  so  far  removed  by  reference 
to  the  power  given  to  the  trustees  over 
"  the  personal  estate  to  which  Florence 
Farquharson  now  is  or  she  or  her  intended 
husband  in  her  right  shall  become  entitled," 
that  I  have  now  come  to  the  conclusion 
that  the  construction  adopted  by  the  Court 
of  Appeal  is  correct  and  entirely  supports 
the  decision  of  that  Court. 

Order  appealed  from  afirtrud  ;  and 
appeal  digmiased  wkk  cotts. 

Solicitors— Griffiohoofc  8c  Brewster,  for  appcl 
lant ;  Lewis  5c  Lewis,  for  respondent. 
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Ship  and  Shipping — BiU  of  Lculing — 
Indorsement  by  way  of  Security — Transfer 
of  Property  in  Goods — Liability  of  In- 
dorsee for  Freight — Bills  of  Lading  Act 
(18cCr  19  Vict,c,  111),  «.  1. 

Wliere  ike  ovoner  of  goods  at  sea  indorsed 
tlie  biU  of  lading  in  blank  to  secure  an 
advance f  intending  that  the  indorsement 
should  opercUe  merely  as  a  pledge^  **the 
property  in  the  goods  did  not  pass  "  to  the 
indorsee  within  the  meaning  q/*  18  d:  19 
Vict.  c.  \\\,  s.l^so  as  to  render  him  liable 
in  an  action  by  the  shipowner  for  the 
freight, — So  held,  reversing  the  jitdgmeni 
of  the  Court  of  Appeal, 

Semble  {per  Lord  Blackburn),  an  as- 
signee of  a  bill  of  lading  by  way  of 
mortgage  is  not,  as  such,  liable  to  be  sued 
for  thefreigJU. 

Per  the  Lord  Chancellor, — The  in- 
dorsee by  way  of  security  ^  though  not  having 
'*the  property"  passed  to  him  ahsolutely 
and  for  all  purposes  by  tJis  mere  indorse, 
ment  and  delivery  of  the  bUl  of  lading 
while  the  goods  are  ai  sea,  has  a  title  by 
means  of  which  he  is  enabled  to  take  the 
position  of  full  proprietor  upon  himself, 
with  its  corresponding  burdens,  if  he 
thinks  fit ;  and  he  actually  does  so  as 
between  himself  and  the  shipowner  if  and 
when  he  claims  and  takes  delivery  of  the 
goods  by  virtue  of  that  title. 

JudgmerU  in  The  Freedom  (38  Law  J. 
Rep.  Adm.  25 ;  Law  Rep.  3  P.C.  594) 
observed  upon. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  reversing  one  of 
Field,  J.  The  case  is  reported  52  Law  J. 
Rep.  Q.B.  428 ;  53  ibid.  399 ;  Law  Rep. 
10Q.B.  D.  363;  13  ibid.  159. 

The  respondent,  the  owner  of  the  steam- 
ship Zoe,  sued  the  appellants  for  freight 
and  charges  in  respect  of  goods  shipped 
in  the  Zoe  to  Poti  in  Russia. 

The  bill  of  lading  of  the  goods  in  ques- 
tion had  during  the  voyage  been  indorsed 
in  blank,  and  delivered  to  the  appellants 
by  the  shipper  as  security  for  an  advance. 

On  arrival  at  Poti  the  goods  were  sold 


by  the  Russian  authorities  for  duty  and 
custom-house  charges,  but  did  not  produce 
more  than  enough  for  that  purpose. 

Field,  J.,  held  that  the  appellants  were 
not  liable  as  indorsees  under  the  BUls  of 
Lading  Act;  the  Court  of  Appeal  held 
that  they  were. 

The  Solicitor-General  (Sir  F.  HerscheU, 
Q,C.)  {Damckwerts  with  him),  for  the 
appellants. — The  following  four  proposi- 
tions are  contended  for  :  — 

1.  The  contract  of  pledge  leaves  the 
property  in  the  goods  in  the  pledgor,  pass- 
ing only  a  special  property  to  the  pledgee. 

2.  If  the  object  of  indorsing  a  bill  of 
lading  is  to  effect  a  contract  of  pledge,  then 
the  rights  created  by  the  indorsement  are 
those  of  pledgor  and  pledgee. 

3.  The  object  here  was  to  effect  a 
pledge. 

4.  This  was  not  a  case  in  which,  within 
the  meaning  of  the  Bills  of  Lading  Act,  the 
property  passed  to  the  indorsee. 

It  is  not  necessary  to  labour  the  first 
proposition. 

In  support  of  the  second,  it  is  urged 
that  the  indorsement  and  delivery  of  a  bill 
of  lading  is  equivalent  to  the  delivery  of 
the  goods  to  which  it  relates,  but  does  not 
pass  the  property  unless  there  was  an 
intention  that  it  should.  Brett,  M.R., 
thought  that  Lickbarrow  v.  Mason  (1) 
decided  that  the  indorsement  passed  the 
property  in  all  cases,  and  his  judgment, 
and  that  of  Baggallay,  L.J.,  proceeded 
entirely  on  that  ground.  But  all  that  was 
decided  in  Lickbarrow  v.  Mason  (1)  was 
that  the  consignor  on  indorsement  lost  the 
right  to  stop  in  transitu.  The  cases  cited 
by  Brett,  M.R.,  do  not  support  his  view. 
There  was  no  question  of  indorsement  in 
Evans  v.  MartUtt  (2),  and  it  was  im- 
material in  Hibbert  v.  Carter  (3)  whether 
the  interest  of  the  consignee  was  legal  or 
equitable.  The  direction  of  BuUer,  J.,  to 
the  jury  upon  the  new  trial  of  Hibbert  v. 
Carter  (4),  that  the  indoi-sement  of  a  bill 

(1)  1  Sm.  L.C.  (8th  ed.)  763;  2  Term  Rep. 
63;  1  H.  Bl.  357;  2  ibid.  211 ;  6  Term  Rep. 
367,  683  i  6  East,  I9/i. 

(2)  1  Ld.  Raym.  271;  12  Mod.  166;  3  Salk. 
290. 

(3)  1  Term  Rep.  745. 
(4;  Ibid.  748. 
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of  lading  prima  facie  transferred  the  whole 
property  in  the  goods,  but  this  was  subject 
to  be  controlled  by  the  evident  intention 
of  the  parties,  explains  his  opinion  in 
Lickbarrow  v.  Mason  (1)  as  not  going  to 
the  extent  supposed.  Again,  it  is  not  true, 
as  assumed  bj  Field,  J.,  and  the  Master 
of  the  Kolls,  that  the  House  of  Lords  in 
Lickbarrow  v.  Mason  (1)  adopted  the 
view  of  Buller,  J.,  and  reversed  the  judg- 
ment of  Lord  Loughborough.  The  House 
gave  no  decision  on  the  point,  but  awarded  a 
venire  de  novo  on  purely  technical  grounds. 
The  dicta  of  Lord  Eilenborongh  and  other 
Judges  in  Newaom  v.  Thornton  (5),  very 
soon  after  the  decision  in  lAckharrow  v. 
Mason  (1),  shew  that  they  did  not  under- 
stand the  decision  as  the  Court  of  Appeal 
has  done.  There  are  two  direct  decisions 
that  the  pTX)perty  does  not  pass  on  an 
assignment  of  a  bill  of  lading  by  way  of 
ple<^e — Turner  v.  The  Trustees  of  tfie 
Liverpool  Docks  (6) — where  the  plaintiff 
could  not  have  sued  in  detinue  unless  he 
had  the  legal  property  —  and  Jenkyns 
V.  Brown  (7).  In  Meyerstein  v.  Barber 
(8)  the  distinction  between  a  mortgage 
and  pledge  was  recognised,  and  the  case 
was  treated  as  one  of  pledge;  see  also 
Franklin  v.  Neate  (9).  The  third  pro- 
position is  that  a  contract  of  this  nattire 
is  not  a  mortgage,  but  is  a  pledge.  The 
cases  of  Harris  v.  BircJi  (10)  and  Atten- 
borough  V.  The  Commissioners  of  Inland 
Revenue  (11)  shew  that  it  is  not  a  mort- 
gage within  the  Stamp  Acts.  In  Donald 
V.  Suckling  (12)  a  similar  contract  was 
treated  as  a  pledge,  and  the  decision  in 
that  case  was  considered  and  approved  in 
HaUiday  v.  HdgaU  (13). 

(5)  6  East,  17. 

(6)  6  Sxch.  Rep.  643 ;  20  Law  J.  Rep.  Ezch. 
393. 

(7)  14  Q.B.  Rep.  496;  19  Law  J.  Rep.  Q.B. 
2^6. 

(8)  39  Law  J.  Rep.  C.P.  187  ;  Law  Rep.  2  C.P. 
38,  661 ;  ibid.  4  H.L.  317. 

(9)  13  Mee.  &  W.  481 ;  14  Law  J.  Rep.  Ezch. 
59. 

(10;  9  Mee.  &  W.  691 ;    11   Law   J.    Rep. 
Ezch.  219. 

(11)  U  Ezch.  Rep.  461;   26  Law  J.    Rep. 
Ezch.  22. 

(12)  86  Law  J.  Rep.  Q.B.  232 ;    Law  Rep. 
1  Q.B.  686. 

(13)  37  Law  J.  Rep.  Exch.  174;  Law  Rep. 
3  Ezch.  299. 


[The  Lord  Chancellor  referred  to 
In  re  WestzinJthus  (14)  and  -Spalding  v. 
Buding  (15).] 

Those  cases  are  inconsistent  with  Jenkyns 
V.  Brown  (7).  In  Kemp  v.  Falk  (16)  the 
decision  was  only  as  to  the  right  of  stop- 
page in  transitu,  which  right  is  defeated 
at  law  by  a  pledge  of  the  bill  of  lading, 
because  the  stopper  would  not  have  the 
right  to  possession. 

Fourthly,  by  this  contract  the  property 
in  the  goods  did  not  pass  to  the  indorsee 
within  the  meaning  of  the  Bills  of  Lading 
Act,  s.  1.  "The  property"  there  means 
the  whole  legal  property.  It  was  decided 
in  Smurihvsaite  v.  WUkins  (17),  and  re- 
cognised as  law  in  Short  v.  Simpson  (18), 
that  where  *^  the  propei*ty "  has  passed, 
the  indorsee  is  the  only  person  liable  to 
the  shipowner — an  unreasonable  result  of 
the  Act  if  it  applies  where  the  indorse- 
ment is  a  mere  pledge  perhaps  for  a  small 
amount. 

[Lord  Blackburn  referred  to  The 
Freedom  (19).] 

The  point  seems  not  to  have  been  con- 
sidered there — Story  on  Bailments,  ch.  5, 
s.  297,  Blackburn  on  Sales,  pp.  279,  288, 
Amould  on  Marine  Insurance  (2nd  ed.), 
vol.  1,  p.  301,  and  Benjamin  on  Sales 
(3i-d  ed.),  p.  859. 

ffeUl,  Q.C.,  and  Edwyn  Jones,  for  the 
respondent.  —  The  custom  of  merchants 
found  in  the  verdict  on  the  second  trial  in 
Lickbarrow  v.  Mason  (1)  has  been  in- 
corporated in  the  law  merchant,  and  has 
since  been  judicially  recognised  without 
proof.  It  is  to  the  effect  that  the  more 
fact  of  indorsement  for  value  of  a  bill  of 
lading  necessarily  passes  the  whole  pro- 
perty in  the  goods,  whatever  the  intention 
of  the  parties.  The  case  itself  was  one  of 
pledge,  not  sale.  The  following  authorities 
are  in  favour  of  the  respondents'  contention : 

(14)  6  B.  &  Ad.  817 ;  2  Nev.&  M.  644 ;  3  Law 
J.  Rep.  K.B.  66. 

(15)  6  Beav.  376;  12  Law  J.  Rep.  Chanc. 
603. 

(16)  62  Law  J.  Rep.  Chanc.  167 ;  Law  Rep. 
7  App.  Cas.  673. 

(17)  11  C^»ni.  B.  Rep.  N.S.  842;  31  Law  J. 
Rep.  C.P.  214. 

(18)  36  I  AW  J.  Rep.  C.P.  147;  T*aw  Rep. 
1  C.P.  248. 

(19)  38  law  J.  Rep.  Adm.  25;  Law  Rep. 
3  P.C.  691. 
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Cox  V.  Harden  (20),  In  re  Westzinthits  (14), 
Spalding  v.  Ruding  (\b)y  Short  v.  Simpson 
(18),  Fease  v.  (?Zoa/wc  (21),  The  Ftglia 
Maggiore  (22),  27ie  St.  Cloxul  (23),  i^oa;  v. 
Noit  (24),  TAe  Nepoter  (25),  and  ^/w 
Freedom  (19). 

Harris  v.  ^ircA  (10)  only  decides  that 
the  Stamp  Acts  are  to  be  construed  very 
strictly.  Secondly,  the  inference  from  the 
evidence  is  that  both  parties  intended  the 
whole  property  to  pass  as  in  a  mortgage. 
Unless  the  creditor  takes  the  whole  pro- 
pei-ty,  he  cannot  sell  the  goods  to  provide 
against  a  fall  in  the  market  price  ;  the 
bill  of  lading  cannot  pass  from  hand  to 
hand. 

[The  TjObd  Chancellob. — Is  it  possible 
that  the  meaning  of  *'  the  property  "  can 
turn  on  the  technical  distinction  in  English 
law  between  legal  and  equitable  property, 
considering  that  the  Act  is  retrospective 
and  affects  the  rights  of  foreigners,  deals 
in  fact  with  relations  of  private  inter- 
national law  1] 

It  may  be  urged  in  conclusion  that  if 
the  whole  property  did  not  pass,  what  did 
pass  was  sufficient  to  satisfy  the  Act. 

The  object  of  the  Bills  of  Lading  Act 
was  to  give  the  indorsee  an  interest  in  the 
contract.  But  if  he  takes  the  benefit,  he 
takes  the  liability  too. 

[The  Lord  Chancellob. — It  is  reason- 
able that  an  indorsee  who  takes  the  whole 
benefit  should  be  subject  to  the  liabilities, 
but  could  it  be  intended  that  a  mere 
secured  creditor  should  be  liable  for  the 
debt  of  the  borrower  1] 

He  would  take  care  not  to  lend  more 
than  the  excess  in  the  value  of  the  goods 
over  the  liability  on  the  contract,  and  he 
would  protect  himself  against  loss  by  in- 
suring. The  pledgee  has  "the  whole 
present  interest" — HaUiday  v.  Holgate 
(13). 

Danchwerts,  —  With  reference  to  the 
Lord  Chancellor's  question  as  to  the  effect 

(20)  4  Eaat,  211. 

(21)  35  Law  J.  Rep.  P.C.  66 ;  Law  Rep.  1  P.C. 

2iy. 

(22)  37  Law  J.  Rep.  Adm.  52;  Law  Rep. 
2  Ad.  k  E.  106. 

(23)  Br.  &  Lush,  1. 

(24)  6  Hurl.  &  N.  630;  30  Law  J.  Rep.  Exch. 
259. 

(25)  38  Law  J.  Rep.  Adm.  63;  Law  Rep. 
2  Ad.  &  Eg.  375. 


of  the  Act  on  private  international  law,  it 
may  be  observed  that  the  law  of  the  flag 
governs  contracts  made  with  ship-mafiters 
— Lloyd  v.  Guibert  (26).  But  as  the  Act 
affects  past  transactions,  it  is  improbable 
that  it  should  turn  on  the  technical  dis- 
tinction between  legal  and  equitable  rights. 
The  natural  meaning  of  ''the  property" 
would  to  an  ordinary  man  be  the  whole 
interest,  not  a  special  or  temporary  in- 
terest— Fox  V.  NoU  (24),  per  Martin,  B. 
Cox  V.  Harden  (20)  has  no  application. 

Cur,  adv.  vult. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne)  (on  Dec.  5). — This  appeal  raises 
the  question  whether,  under  the  Bills  of 
Lading  Act,  1855  (18  &  19  Vict.  c.  Ill), 
every  holder  of  a  bill  of  lading  indorsed 
in  blank,  who  has  taken  it  by  way  of 
security  for  an  advance  of  money  (and  has 
not  afterwards  parted  with  it),  is  liable, 
by  reason  of  euch  indorsement  only,  to 
an  action  for  freight  by  the  shipowner, 
although  he  may  not  have  obtained  de- 
livery of  the  goods  or  derived  any  other 
benefit  from  his  security. 

The  goods  in  this  case  were,  by  the 
terms  of  the  bill  of  lading,  deliverable  at 
Poti,  a  Russian  port  on  the  Black  Sea,  and 
had  been  landed  and  warehoused  there  in 
a  public  warehouse  (no  one  appearing  to 
claim  or  take  charge  of  them)  before  the 
date  of  the  indorsement.  This  was  their 
position  when  the  present  action  was 
brought  by  the  respondent,  the  shipowner, 
against  the  appellants,  who  are  bankers  at 
Manchester,  and  who  had  advanced  300/. 
to  the  shipper  upon  the  security  of  the 
bill  of  lading.  In  his  statement  of  claim 
the  plaintiff  alleged  that  the  goods  still 
remained  at  Poti  under  the  care  of  the 
Bussian  authorities;  that  the  plaintiff 
had,  under  Bussian  law,  no  power  of  sell- 
ing them  for  the  purpose  of  paying  himself 
the  amount  claimed  in  the  action  (174/. 
Ss.  9d,  and  interest)  ;  and  that  the  Bussian 
authorities  were  about  to  sell  the  same  for 
a  sum  barely  sufficient  to  cover  the  customs 
duties  and  (Government  charges  thereon. 
They  wei*e,  in  fact,  sold  by  the  Russian 

(26)  35  Law  J.   Rep.    Q.B.  74 ;    Law  Rep. 
1  Q.B.  115. 
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authorities,  and  did  not  realise  more  than 
the  amount  of  those  duties  and  charges. 

Under  these  circumstances  Mr.  Justice 
Field  (who  tried  the  case  without  a  jury) 
gave  judgment  for  the  defendants  (the 
appellants  here).  That  judgment  was  re- 
versed hy  a  majority — the  Master  of  the 
Rolls  (Sir  W.  B.  Brett)  and  Lord  Justice 
Baggallay— of  the  Judges  in  the  Court  of 
Appeal,  Lord  Justice  Bowen  dissenting. 

The  difference  between  those  learned 
Judges,  mainly  (if  not  altogether)  turned 
upon  the  question  whether,  according  to 
the  authorities  from  Lickharrow  v.  M<Mon 
(1)  downwards,  the  effect  of  an  indorse- 
ment and  deposit  of  a  bill  of  lading,  while 
the  goods  are  in  tra7i8itu,  by  way  of 
security  for  a  loan,  is  to  pass  the  whole 
legal  title  to  the  goods,  or  only  to  pledge 
them,  passing  at  law  a  "  special  property,'' 
and  leaving  the  general  property  in  the 
shipper. 

That  question  was  much  debated  in 
Glyn,  Mills  d-  Co,  v.  T/w  East  and  West 
India  Docks  Company  (27),  where  Lord 
Justice  Brett  expressed  the  same  opinion 
on  which  he  acted  in  the  present  case, 
Ijord  Justice  Bramwell  taking  the  opposite 
view.  My  noble  friend  Lord  Bladcburn, 
in  his  opinion  on  that  case  when  it  reached 
this  House,  adverted  to  the  point,  but 
thought  it  unnecessary  to  express  any 
opinion  upon  it. 

In  the  present  case  the  true  question  is 
whether  *'  the  property "  in  the  goods 
"  passed  to  the  indorsee  upon  or  by  reason 
of  the  indorsement,''  within  the  meaning 
of  those  words  as  used  in  the  Bills  of 
Lading  Act  of  1 855.  It  was  considered  by 
the  Master  of  the  Bolls  (Sir  W.  B.  Brett) 
and  Lord  Justice  Baggallay  that  if  the 
effect  of  the  indorsement  and  deposit  was 
(as  they  thought)  to  pass  the  whole  legal 
title  to  the  goods  to  the  appellants  as 
indorsees,  leaving  an  equitable  interest 
only  in  the  shipper,  it  was  a  necessary 
consequence  that "  the  property  passed  "  to 
them  within  the  meaning  of  the  statute, 
and  that  the  respondent,  the  shipowner, 
was  entitled  to  recover  under  the  statute 
in  this  action.  They  clearly  used  the 
words  "legal"  and  "equitable"  in  that 

(27)  49  Law  J.  Rep.  Q.B.  303 ;  60  ibid.  62 ; 
52  ibid.  146 ;  Law  Rep.  6  Q.B.  D.  129 ;  6  ibid. 
475  ;  7  App.  Cas.  691. 


MICHAELMAS  1884  to  MICHAELMAS  1885. 


159 


technical  sense  which  they  have  acquired 
in  English  law. 

I  am  not  myself  satisfied  that  this  con- 
sequence is  necessary,  but  I  admit  that 
there  are  difficulties  in  the  way  of  the  con- 
trary view;  as  there  are  also  difficulties 
(arising  from  the  strong  and  unqualified 
language  used  by  Judges  of  great  authority 
from  the  time  when  Lickharrow  v.  Mason 
(1)  was  decided  downwards)  in  the  way 
of  the  opinion  that  an  indorsement  and 
deposit  of  a  bill  of  lading  in  a  case  like 
the  pi^esent  operates  by  way  of  pledge,  and 
not  as  an  assignment  of  the  whole  legal 
title  to  the  goods.  The  facts  here  are 
simply  an  indorsement  in  blank  and  de- 
posit of  the  bills  of  lading  so  indorsed 
by  way  of  security  for  money  advanced. 
There  are  no  special  circumstances,  except 
that  the  indorsee  never  did  obtain,  and 
that  it  was  never  possible  for  him  (in  fact) 
to  obtain,  delivery  of  the  goods. 

I  should  not  feel  greatly  embarrassed 
(if  there  were  no  other  authority)  by  the 
mere  terms  in  which  the  custom  of  mer- 
chants was  found  in  Lickharrow  v.  Mason 
(1) — ^namely,  that  "bills  of  lading  .... 
are  after  the  shipment,  and  before  the 
voyage  performed,  negotiable  and  trans- 
ferable by  the  shipper's  indorsement  and 
delivery,  .  .  .  and  that  by  such  indorse- 
ment and  delivei7  ....  the  property  in 
such  goods  is  transferred."  This,  it  may 
be  said,  is  the  language  of  the  Bills  of 
Lading  Act ;  but  I  do  not  understand  it 
as  necessarily  meaning  more  than  that 
'^  the  property  "  which  it  might  be  the  in- 
tent of  the  transaction  to  transfer,  whether 
special  or  general,  passes  by  sudi  an  in- 
dorsement according  to  the  custom  of  mer- 
chants. The  finding  must  be  reasonably 
understood  ;  it  cannot  (for  instance)  mean 
that  the  property  will  be  transferred  when 
there  is  no  consideration. 

But  although  the  custom  as  found 
seems  to  me  to  be  cousistent  with  the  view 
taken  by  Mr.  Justice  Field  and  Lord 
Justice  Bowen  in  the  present  case,  I  have 
more  difficulty  in  saying  that  the  language 
of  Mr.  Justice  Buller  in  the  earlier  stages 
oi  Lickharrow  v.  Mason  (1)  is  so.  And 
in  some  later  cases  other  great  Judges 
have  not  only  followed  but  have  even  gone 
beyond  that  language.  The  Court  of 
Queen's  Bench  in  In  re  Westzinthtis  {\i) 
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held  that  a  right  of  stoppage  in  transitu 
might  be  exercised  against  the  interest 
remaining  in  the  shipper  subject  to  the 
security  created  bj  an  indorsement  and 
deposit  of  the  bill  of  lading ;  but  they  did 
so  on  the  ground,  not  that  the  shipper 
retained  any  legal  title  or  interest,  but 
that  he  had  an  equity  of  redemption, 
of  which  the  form  in  which  the  question 
then  arose  enabled  the  Court  to  take 
notice.  And  although  it  is  true  that  in 
Harris  v.  Birch  (10)  the  Court  of  Exche- 
quer, then  composed  of  Barons  Parke, 
Alderson,  Gumey,  and  Bolfe,  decided  a 
question  of  stamp  duty  upon  the  ground 
that  an  indorsement  and  deposit  of  a  bill 
of  lading  by  way  of  security  operated  as  a 
pledge ;  and  Mr.  Justice  Coleridge  in 
Jenkyns  v.  Brown  (7)  considered  it  to  pass 
a  special  property  only  to  the  indorsee, 
leaving  the  genend  property  in  the  ship, 
per;  and  in  Meyerstein  v.  Barber  (8)  all 
the  Judges  of  the  Common  Pleas  and  in 
the  Exchequer  Chamber  concurred  in  that 
view ;  yet  on  the  other  hand,  when  Meyer* 
stein  V.  Barber  (8)  came  to  the  House  of 
Lords  (where  the  judgments  of  those 
Courts  were  affirmed),  Lord  Hatherley 
and  Lord  Westbury  used  strong  language 
of  an  opposite  kind.  Lord  Hatherley 
said  :  ''  If  anything  could  be  supposed  to 
be  settled  in  mercantile  law,  I  apprehend 
it  would  be  this,  that  when  goods  are  at 
sea  the  parting  with  the  bill  of  lading 
....  is  parting  with  the  ownership  of 
the  goods; "  and  afterwards, "  I  apprehend 
that  it  would  shake  the  course  of  proceed- 
ing between  merchants,  as  sanctioned  by 
decided  cases,  .  .  .  if  we  were  to  hold  that 
the  assignment  of  the  bill  of  lading,  the 
goods  being  at  the  time  at  sea,  does  not  pass 
the  whole  and  complete  ownership  of  the 
goods  so  that  any  person  taking  a  subse- 
quent bill  of  lading,  be  it  the  second  or  be 
it  the  third,  must  be  content  to  submit  to 
the  loss  which  would  arise  from  that  state 
of  facts."  These  words  are  hardly,  if  at 
all,  qualified  by  the  context, "  so  that,"  &c. ; 
although  in  a  later  sentence  (as  to  which 
see  the  remarks  of  Lord  Blackburn  in 
Glyn,  Mills  <t  Co.  v.  The  East  and  West 
India  Docks  Company  (27)  the  proposi- 
tion is  less  absolute :  ''  When  the  vessel  is 
at  sea,  and  the  cargo  has  not  yet  arrived, 
the  parting  wjth  the  bill  of  lasting  is  part- 


ing with  that  which  is  the  symbol  of 
property,  and  which  for  the  purpose  of 
conveying  a  right  and  interest  in  the  pro- 
perty is  the  property  itself  "  (28). 

Lord  Westbury's  language  is  similar, 
perhaps  stronger:  "No  doubt,"  he  said, 
<'  the  transfer  of  it "  (the  bill  of  lading) 
''  for  value  passes  the  absolute  property  in 
the  goods."  He  quoted  some  words  of 
Chief  Justice  Erie,  to  which  I  shall  after- 
wards refer,  as  having  the  same  sense  ;  he 
spoke  of  the  first  holder  for  value  of  the 
bill  of  lading  as  having  "  the  legal  owner- 
ship of  the  goods,"  ''  the  legal  right  in  the 
property,"  "  both  the  right  of  property  and 
the  right  of  possession  passing  by  a  symbol 
— the  bill  of  lading — which  is  at  once 
both  the  symbol  of  the  property  and  the 
evidence  of  the  right  of  possession  "  (29). 

To  reconcile  these  expressions  with  those 
used  in  the  same  case  by  the  Judges  of  the 
Common  Picas  and  in  the  Exchequer 
Chamber  is  scarcely  possible ;  and  yet  no 
dissent  from  the  views  of  those  learned 
Judges  was  expressed  in  this  House.  On 
the  contrary,  thirir  reasoning,  and  espe- 
cially that  of  Mr.  Justice  Willes,  was 
referred  to  with  apparent  approval,  par- 
ticularly by  Lord  Hatheriey  and  Lord 
Chelmsford.  In  such  a  conflict,  not  of 
decisions,  but  of  judicial  phraseology  if 
not  doctrine,  it  becomes  important  to 
remember  that  it  is  often  dangerous  to 
infer,  even  from  very  strong  words,  when 
used  diverso  intuitu,  conclusions  on  other 
subjects  which  if  they  had  been  present 
to  the  minds  of  the  speakers  might  perhaps 
have  led  to  their  being  more  guarded  or 
qualified.  None  of  the  cases  to  which  I 
have  referred  arose  upon  the  statute  with 
which  your  Lordships  have  now  to  deal ; 
they  related,  some  to  the  right  of  stoppage 
in  transitu,  some  to  competing  claims  be< 
tween  holders  for  value  of  different  parts 
of  the  same  set  of  bills  of  lading.  It  may 
well  be  that  as  against  all  such  claims, 
and  against  parties  setting  up  interests 
adverse  to  the  title  of  the  indorsee  for 
value,  such  words  as  ''the  legal  owner- 
ship," "  the  l^al  right,"  "  the  right  of 
property  in  the  goods,"  might  be  used,  and 

(28)  39  Law  J.  Rep.  C.P.  at  p.  190 ;  Law  Rep. 
4  H.L.  at  p.  326. 

(29)  39  Law  J.  Rep.  C.P.  at  p.  195 ;  Law  Rep. 
4  H.L.  at  p.  337. 
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tbe  property  which  passed  to  the  indorsee 
might  be  described  as  "absolute,"  in  a 
sense  substantially  true,  even  though  such 
property  might,  as  between  the  indorsee 
receiving  and  the  shipper  depositing  the 
bill  of  lading  by  way  of  security,  be  special 
only  and  not  general,  and  though  the  most 
apt  term  for  a  scientific  definition  of  the 
transaction  as  between  the  borrower  and 
the  lender  may  be,  not  assignment  or 
transfer,  but  pledge. 

In  such  a  state  of  authority  it  is  im- 
portant to  see  how  the  matter  stands  in 
principle. 

In  principle,  the  custom  of  merchants, 
as  found  in  Lickharrow  v.  Mason  (I), 
seems  to  be  as  much  applicable  and  avail- 
able to  pass  a  special  property  at  law  by 
the  indorsement  (when  that  is  the  intent 
of  the  transaction)  as  to  pass  the  general 
property  when  the  transaction  is,  e.g.y 
one  of  sale.  In  principle,  also,  there 
seems  to  be  nothing  in  the  nature  of  a 
contract  to  give  security  by  the  delivery 
of  a  bill  of  lading  indorsed  in  blank,  which 
requires  more,  in  order  to  give  it  full 
effect,  than  a  pledge,  accompanied  by  a 
power  to  obtain  delivery  of  the  goods 
when  they  arrive,  and  (if  necessary)  to 
realise  them  for  the  purpose  of  the  se- 
curity. Whether  the  indorsee,  when  he 
takes  delivery  to  himself,  may  not  be 
entitled  to  assume,  and  may  not  be  held 
to  assume,  towards  the  shipowner  the 
position  of  full  proprietor  is  a  different 
question.  Bat  so  long  at  all  events  as 
the  goods  are  in  transitu,  there  seems  to 
be  no  reason  why  the  shipper's  title  should 
be  displaced  any  farther  than  the  nature 
and  intent  of  the  transaction  requires. 
This  is  not  inconsistent  with  what  was 
said  by  Chief  Justice  Erie  in  Meyeratein 
T.  Barber  (8),  that  *'the  indorsement 
and  delivery  of  the  bill  of  lading  while 
the  ship  is  at  sea  operate  exactly  the 
same  as  the  delivery  of  the  goods  them- 
selves to  the  assignee  after  the  ship's 
arrival  would  do."  That  learned  Judge 
cannot  have  meant  that  possession  of  the 
symbol  is  for  every  purpose  the  same 
thing  as  actual  possession  of  the  goods; 
what  he  did  mean  was  that  the  indorse- 
ment and  delivery  of  the  bill  of  lading  by 
way  of  pledge  (which  he  considered  to  be 
tbe  effect  of  the  transaction  in  that  case) 
YOL.  51— Q.B. 
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was  equivalent,  and  not  more  than  equiva- 
lent, to  a  delivery  by  way  of  pledge  of 
the  goods  themselves.     Lord  Hardwicke, 
in   Sn^.e  v.    Prescot    (30),   thought   that 
there   was  a   difference  between  an  in- 
dorsement of  a  bill  of  lading  in  blank 
and  a  personal  indorsement,  and  (for  some 
purposes)  I  think  there  is  much  reason 
for  that   opinion.      If  from   a   personal 
indorsement  the  inference  might  properly 
be  drawn   that  a    title   by  assignment, 
as  distinguished  from  pledge,  was  meant 
to  pass  to   the  indorsee,  it  would   not, 
in  my  opinion,  follow  that  the  same  in- 
ference ought  to  be  drawn  from  an  indorse- 
ment in  blank.     Part  of  the  custom  of 
merchants  found  in  Zickbarrow  v.  Mason 
(1)   was  that  "indorsements  of  bills  of 
lading  in  blank  may  be  filled  up  by  the 
person  to  whom  they  are  so  delivered  or 
transmitted,  with  words  ordering  the  do- 
livery  of  goods  to  be  made  to  such  person ; 
and,  according  to  the  practice  of  merchants, 
the  same  when  filled  up  have  the  same 
operation  and  effect  as  if  it  had  been  done 
by  the  shipper."     Whether  it  is  or  is  not 
usual  in  practice  to  fill  up  the  blank  with 
any  name  before  taking  delivery,  it  is 
certainly  not    to    be   implied    from    the 
custom  as  thus  found  that  the  operation 
of  the  indorsement,  while  it  remains  in 
blank,   is  necessarily  to  all  intents  and 
purposes  the  same  as  if  it  were  filled  up 
with  tlie  holder's  name.      So  long  as  it 
remains  in  blank  it  may  pass  from  hand 
to  hand  by  mere  delivery,  or  it  may  be 
redelivered  to  the  shipper  without  any 
new  transfer  or  indorsement,  which  would 
not  be  the  case  if  there  were  a  personal 
indorsement.      It  would  be  strange  if  the 
Bills  of  Lading  Act  has  made  a  person 
whose  name  has  never  bsen  upon  the  bill 
of  lading,  and  who  (as  between  himself 
and  the  shipowner)  has  never  acted  upon 
it,  liable  to  an  action  by  the  shijiownor 
upon  a  contract  to  which  he  was  not  a 
party. 

I  am  not,  however,  sure  that  for  the 
decision  of  the  present  appeal  it  is  really 
necessary  to  rely  either  upon  any  differ- 
ence between  a  personal  indorsement  and 
one  in  blank,  or  upon  the  distinction 
between  such  a  form  of  security  as  (in 

(30)  1  Atk.  245,  240. 
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Eaglish  law)  might  be  held  to  pass  the 
whole  legal  title  and  a  simple  pledge. 

The  statute  with  which  your  Lordships 
have  now  to  deal  is  introduced  by  a  pre- 
amble, the  mateiial  paH  of  which  is  that 
''by  the  custom  of  merchants,  a  bill  of 
lading  of  goods  being  transferable  by 
indoraement,  the  property  in  the  goods 
may  thereby  pass  to  the  indorsee,  but 
nevertheless  all  rights  in  respect  of  the 
contract  contained  in  the  bill  of  lading 
continue  in  the  original  shipper  or  owner ; 
and  it  is  expedient  that  such  rights  should 
pass  with  the  property."  The  1st  section 
enacts  that  "every  consignee  of  goods 
named  in  a  bill  of  lading  and  every  in- 
dorsee of  a  bill  of  lading  to  whom  the 
property  in  the  goods  therein  mentioned 
shall  pass  upon  or  by  reason  of  such  con- 
signment or  indorsement,  shall  have  trans, 
ferred  to  and  vested  in  him  all  rights  of 
suit,  and  be  subject  to  the  same  liabilities 
in  respect  of  such  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been 
made  with  himself."  The  2nd  section 
provides  that  "nothing  herein  contained 
shall  prejudice  or  affect  any  right  of  stop- 
page in  transitu,  or  any  right  to  claim 
freight  against  the  original  shipper  or 
owner,  or  any  liability  of  the  consignee 
or  indorsee  by  reason  or  in  consequence  of 
his  being  such  consignee  or  indorsee,  or 
of  his  receipt  of  the  goods  by  reason 
or  in  consequence  of  such  consignment 
or  indorsement."  There  is  nothing  else 
material  in  that  Act. 

The  statute  contemplates  the  passing  of 
'*  the  property  in  the  goods "  by  the  in- 
dorsement of  the  bill  of  lading  as  a  thing 
which  may  or  may  not  happen,  according 
to  the  nature  and  intent  of  the  contract  or 
dealing  for  the  pui*pose  of  which  that  in- 
doi'sement  is  made ;  and  it  seems  to  pro- 
vide  for  those  cases  only  in  which  the 
property  so  passes  as  to  make  it  just  and 
convenient  that  all  rights  of  suit  under  the 
contract  contained  in  the  bill  of  lading 
should  be  "  transferred  to "  the  indorsee, 
and  should  not  any  longer  "  continue  in 
the  original  shipper  or  owner."  One  test 
of  the  application  of  the  statute  may  per- 
haps be,  whether,  according  to  the  true 
intent  and  operation  of  the  contract  be. 
tween  the  shipper  and  the  indorsee,  the 
shipper  still  retains  any  such  proprietary 


right  in  the  goods  as  to  make  it  just  and 
i*eu6onable  that  he  should  also  retain  rights 
of  suit  (the  word  is  "  suit,"  not  **  action  "), 
against  the  shipowner  under  the  contract 
contained  in  the  bill  of  lading.  If  he 
does,  the  statute  can  hardly  be  intended  to 
take  from  him  those  rights  and  transfer 
them  to  the  indorsee.  If  they  are  not 
transferred  to  the  indorsee,  neither  is  the 
indorsee  subjected  to  the  shipper's  liabili- 
ties. 

It  is  very  difficult  to  conceive  that 
when  the  goods  are  still  in  tra^isUu,  whoa 
the  substance  of  the  contract  is  not  sale 
and  purchase,  but  borrowing  and  lending, 
and  when  the  indorsement  and  deposit  of 
the  bill  of  lading  is  only  by  way  of  security 
for  a  loan,  it  can  be  the  intention  of  either 
party  thereby,  without  more,  to  divest 
the  shipper  of  all  proprietary  right  to  the 
goods,  and  to  take  from  him  and  transfer 
to  the  indorsee  all  rights  of  suit  under  the 
contract  with  the  shipowner.  That  some 
proprietary  right  (lib  original  right,  sub- 
ject only  to  the  creditor's  security)  remains 
in  him  is  indisputable.  If  that  proposi- 
tion needed  illustration  from  authority  it 
would  be  found  in  the  cases  of  In  re 
We8tzinthu8  (14),  Spalding  v.  Ending 
(15),  and  Kemp  v.  FaUc  (16).  Can  it  be 
that  he  is  by  tho  statute  deprived  of  all 
remedies,  legal  and  equitable,  under  the 
bill  of  lading,  as  long  as  it  remains  in  the 
hands  of  the  secured  creditor  1  The  creditor, 
in  the  ordinary  course  of  things,  will  do 
nothing  until  the  time  for  payment  or 
delivery  of  the  goods  arrives.  Can  it 
then  be  material  whether  the  pioprietary 
right  thus  remaining  in  the  shipper  while 
the  goods  are  in  transitu  is  legal  or  equitr 
able?  The  statute  relates  to  a  subject 
of  general  mercantile  law  in  which  not 
Englishmen  only  but  foreigners  also  may 
be  and  often  are  concerned.  Foreign  as 
well  as  British  indorsements  of  bills  of 
lading  by  way  of  security  for  advances 
(which  may  be  made  abrcMEtd,  perhaps  in 
countries  not  governed  by  English  laws) 
are  liable  to  be  affected  by  it  whenever 
recourse  must  be  had  to  British  Courts. 
It  seems  to  me  to  be  inconceivable  that 
the  construction  of  the  words  "  the  pro- 
perty in  the  goods  "  in  such  a  statute  can 
have  been  intended  to  depend  upon  any 
such  technical  distinction  as  that  made 
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in  English  law  (but  by  no  means  in  the 
laws  of  all  other  countries  in  which  the 
customs  of  merchants  prevail)  between 
legal  and  equitable  titles. 

It  is  to  be  observed  further  that  the 
statute  contemplates  hem/efiaiuia  cum  onere 
and  not  ontw  sine  benejicio.  It  may  be 
reasonable,  if  the  indorsee  has  the  benefit 
(as  he  would  if  he  were  a  purchaser  out 
and  out,  or  if  under  his  title  as  indorsee 
of  the  bill  of  lading  he  obtained  delivery  of 
the  goods  to  himself),  that  he  should  take 
it  with  its  corresponding  burden,  quoad 
the  shipowner.  But  it  would  be  the  re- 
veise  of  reasonable  to  impose  upon  him 
such  a  burden  when  he  has  neither  entered 
into  any  contract  of  which  it  might  be  the 
natural  result,  nor  (having  taken  a  mere 
security)  has  obtained  any  benefit  from  it. 
This  observation  is  fortified  by  the  fact 
that  Uie  statute  does  not  appear  to  dis- 
tinguish between  indorsements  subsequent 
and  those  anterior  to  its  enactment. 

On  the  other  hand,  it  seems  impossible 
to  suppose  the  Legislature  to  have  passed 
this  statute  without  some  reference  to  the 
custom  proved  in  Lickbarrow  v.  Mason 
(1),  and  to  the  law  (whatever  may  be  the 
true  view  of  it)  established  on  the  same 
subject  by  later  authorities  in  the  English 
Courts.  And  if  (as  I  think)  it  ought  to 
be  understood  with  some  reference  to  that 
custom  and  to  those  authorities,  I  cannot 
persuade  myself  that  its  operation  is  alto- 
gether restricted  to  cases  of  out-and-out 
sale,  or  that  an  indorsee  of  a  bill  of  lading 
by  way  of  security,  who  converts  his  sym- 
bolical into  real  possession  by  obtaining 
delivery  of  the  goods,  ought  never  to  de- 
rive any  benefit  from  it.  The  authorities 
decided  upon  the  statute  itself  appear  to 
me  to  be  most  easily  reconciled  with  its 
apparent  objects,  and  with  each  other,  by 
a  view  which,  if  hardly  consistent  with 
expressions  to  be  found  in  some  other  cases, 
nevertheless  seems  to  me  to  have  a  real 
and  substantial  foundation  in  reason  and 
good  sense — namely,  that  the  indorsee  by 
way  of  security,  though  not  having  "  the 
property"  passed  to  him  absolutely  and 
for  all  purposes  by  the  mere  indorsement 
and  delivery  of  the  bill  of  lading  while 
the  goods  are  at  sea,  has  a  title-  by  means 
of  which  he  is  enabled  to  take  the  position 
of  full  proprietor  upon  himself,  with  its 
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corresponding  burdens,  if  he  thinks  fit; 
and  that  he  actually  does  so  as  between 
himself  and  the  shipowner  if  and  when  he 
claims  and  takes  delivery  of  the  goods  by 
virtue  of  that  title. 

The  authorities  decided  upon  (he  statute 
are  Fox  v,  Noit  (24),  Smurthwaite  v. 
WUkins  (17),  The  Figlia  Maggiore  (22), 
and  The  Freedom  (19).  Another  case, 
Short  V.  Simpson  (18),  was  also  cited 
during  the  arguincnt  at  your  Lordships' 
bar. 

In  Fox  V.  Nott  (24)  the  only  question 
determined  was,  that  the  shipowner  re- 
tained his  remedy  by  action  against  the 
shipper  after  the  indorsement  of  the  bill 
of  lading  (a  case  provided  for  by  the  2nd 
section) ;  but  some  of  the  learned  Judges 
expressed  opinions  bearing  upon  the  ge- 
neral construction  of  the  statute.  Chief 
Baron  Pollock  said,  "  The  indorsee  of 
the  bill  of  lading  may  be  sued  under  the 
statute,  because  by  taking  the  goods  he 
also  takes  the  liability  to  pay  the  freight." 
Baron  Martin  said,  *^  That  statute  means 
an  actual  vesting  of  the  property  as  by 
bargain  and  sale; "  and  Baron  Wilde  said, 
''I  agree  with  my  brother  Martin  that 
the  Act  applies  only  to  an  absolute  transfer 
of  the  goods,  and  was  never  intended  to 
deprive  a  person  who  made  advances  on 
the  security  of  the  bill  of  lading  of  the 
benefit  of  the  original  contract  of  the 
shipper  to  pay  the  freight." 

In  Smurihwaite  v.  WiVcins  (17)  the 
indorsee  of  a  bill  of  lading,  who  had  in- 
dorsed it  over  to  a  third  party,  was  held 
not  to  be  liable  to  the  shipowner.  Chief 
Justice  Earle  said,  "The  contention  on 
the  part  of  the  plaintiff  is,  that  the  pro- 
perty in  the  goods  passing  to  the  defendants 
by  the  assignment  of  the  bill  of  lading, 
under  the  Bills  of  Lading  Act,  18  <k  19 
Vict,  c  1 1 1,  they  are  liable  for  the  freight, 
although  they  never  received  the  goods. 
.  .  .  .  The  contention  is,  that  the  consignee 
or  assignee  shall  always  remain  liable,  like 
the  consignor,  although  he  has  parted  with 
all  interest  and  property  in  the  goods  by 
assigning  the  bill  of  lading  to  a  third  party 
before  the  arrival  of  the  goods.  The 
consequences  which  this  would  lead  to  are 
so  monstrous,  so  manifestly  unjust,  that  I 
should  pause  before  I  consented  to  adopt 
this  construction  of  the  Act  of  Farlia- 
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ment.  The  person  who  received  the 
goods  was  always  considered  liable  for  the 
freight ;  but  that  was  not  by  virtue  of  an 
original  liability  as  a  contracting  party, 
but  on  a  contract  implied  from  his  ac- 
ceptance x)f  the  goods.  Ix)oking  at  the 
whole  statute,  it  seems  to  me  that  the 
obvious  meaning  is,  tliat  the  assignee  who 
receives  the  cargo  "  (the  italics  are  in  the 
report)  *^  shall  have  all  the  rights  and 
liabilities  of  a  contracting  party  ;  but  that, 
if  he  passes  on  the  bill  of  lading  by  in- 
dorsement to  another,  he  passes  on  all  the 
rights  and  liabilities  which  the  bill  of 
lading  carxies  with  it."  Sir  E.  Vaughan 
Williams  agreed  :  "  Looking "  (he  said) 
'*  at  the  preamble,  and  at  the  general  f-cope 
and  intention  of  the  statute,  I  can  entertain 
no  doubt  that  the  view  presented  by  my 
Lord  is  the  true  one ; "  and  he  explained 
the  effect  of  **  the  general  scope "  of  the 
Act  to  be,  "  that  where  the  right  of  pro- 
perty leaves  the  party,  the  rights  and 
liabilities  under  the  contract  leave  him 
.also."  A  case,  like  the  present,  of  a  se* 
curity  on  an  indorsed  bill  of  lading,  not 
acted  upon  (and  which,  in  fact,  never 
could  be  acted  upon)  by  taking  delivery  of 
the  goods,  but  at  the  same  time  not  trans- 
ferred to  any  other  person,  differs  {in 
specie)  from  that  of  a  man  who  has  trans- 
ferred the  bill  of  lading  by  indorsing  it 
over  to  another.  But  I  cannot  see  that 
it  would  be  more  reasonable  to  make  the 
holder  of  such  a  security,  which  he  has 
never  realised,  and  never  can  realise,  liable 
under  the  statute,  than  if  he  had  parted 
with  the  bill  of  lading  to  somebody  else. 

The  cases  of  The  Figlia  Maggiore  (22) 
and  The  Freedom  (19)  were  determined 
in  the  Court  of  Admiralty  under  another 
statute,  which  (as  Dr.  Lushington  and  his 
successors,  in  my  opinion,  rightly  held) 
gave  that  Court  jurisdiction  when,  and  only 
when,  there  was,  independently  of  that 
statute,  a  right  of  action  or  suit ;  and  in 
those  particular  cases  it  appears  to  have 
been  held  that  there  was  no  such  right  of 
action  or  suit  unless  it  was  given  by  the 
Bills  of  Lading  Act.  In  both  of  them  the 
plaintiffs,  indorsees  by  way  of  security  of 
bills  of  lading,  had  claimed  and  obtained 
delivery  of  the  goods,  and  then  had  brought 
actions  against  the  shipowners  for  damages 
which  they  had  sustained  through  breaches 


of  the  contracts  contained  in  the  bills  of 
lading;  and  they  were  held  entitled  to 
recover.  This  was  right,  if  an  indorsee 
under  such  circumstances  may  rightly  be 
held  entitled  to  the  benefit  of  the  statute, 
as  having  elected  to  complete  his  potential 
and  inchoate  title  by  taking  possession  of 
the  goods,  and  so  placing  himself  towards 
the  shipowner  in  the  position  of  proprietor. 
May  it  not  be  said  that  "  the  property  in 
tlie  goods  "  then  (if  not  before)  "  passes  "  to 
him  "  hy  reason  of  the  indorsement "  % 
The  principle  of  the  liability  which  under 
some  circumstances  was  held,  even  before 
the  statute,  to  attach  to  the  indorsee 
taking  delivery,  was  regarded  by  Chief 
Justice  Erie  in  Smurthvoaite  v.  WiUciTis 
(17)  as  elucidating  the  policy  and  the 
objects  of  the  btatute  itself;  and  both  he 
and  Chief  Baron  Pollock  in  Fox  v.  Noli 
(24)  spoke  of  "  taking  the  goods  "  and  "  re- 
ceiving the  cargo  "  as  the  test  of  its  appli- 
cation. The  authorities  on  that  subject 
— Jesson  V.  SoUy  (31),  Stindt  v.  Roberts 
(32),  Wegener  v.  Smith  (33),  and  Chappell 
V.  Comfort  (34) — seem  frem  this  point  of 
view  to  deserve  consideration. 

The  decision  in  the  Court  of  Admiralty 
in  the  case  of  TJie  Freedom  (19)  was 
affirmed  by  her  ^Majesty  in  Council  upon 
the  advice  of  the  Judicial  Committee,  and 
although  it  was  on  a  point  as  to  which  the 
Admiralty  had  only  a  statutory  jurisdic- 
tion concurrent  with  the  Courts  of  common 
law,  and  though  in  all  Admiralty  cases 
the  appeal  now  lies  to  this  House,  still 
this,  as  the  decision  of  a  Court  of  final 
appeal,  ought  not,  in  any  later  case,  to  be 
lightly  departed  from. 

The  case  of  Short  v.  Simpson  (18)  did 
not  really  require  anything  to  be  decided 
as  to  the  effect  of  the  statute,  and  nothing 
was,  in  fact,  so  decided.  It  was  there 
held  that,  quocunqvs  modo,  whether  under 
the  statute  or  independently  of  the  statute, 
the  shipper,  to  whom  a  bill  of  lading 
which  he  had  indoi'sed  and  delivered  to 
his  ci*editor  by  way  of  security  was  re- 
indorsed  and  redelivered  upon  payment 

(31)  4  Taunt.  62. 

(32)  17  Law  J.  Bep.  Q.B.  J  66. 

(33)  15  Com.  B.  Rep.  286 ;  24  Law  J.  Rep. 
C.P.  25. 

(34)  10  Com.  B.  Rep.  (N.S.)  802;  31  Law  J. 
Rep.  C.P.  68, 
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of  the  loan,  was  remitted  to  his  original 
rights. 

Upon  the  whole,  I  cannot  dissemble  that 
this  case  appears  to  me  to  be  attended 
with  some  considerable  diificulties.  But 
those  difficulties  are  mainly  technical, 
arising  out  of  a  comparison  of  the  language 
of  the  statute  with  various  and  not  always 
consistent  forms  of  expression  found  in 
authorities  not  decided  with  a  view  to 
any  such  consequences  as  those  which  the 
statute  would  produce.  They  deal  with 
questions  between  unpaid  vendors  of  goods 
comprised  in  bills  of  lading  and  bona  fide 
indorsees  of  the  same  bills  of  lading  for 
value,  or  between  competing  and  adverse 
claimants  to  priority  as  bona  fde  holders 
for  value  of  the  bills  of  lading  themselves. 
The  statute,  on  the  other  hand,  deals  with 
questions  between  shippers  and  indorsees 
of  bills  of  lading  claiming  under  them,  and 
between  indorsees  and  shipowners.  The 
preponderance  of  principle  and  reason  ap- 
pears to  me  to  be  againet  the  proposition, 
that,  as  between  those  parties,  it  can  have 
been  intended  by  or  can  be  the  effect  of 
the  statute  to  make  the  creditor  of  the 
shipper  liable  (in  effect)  as  his  surety  to 
the  shipowner  (with  whom  he  was  never 
brought  in  contact),  by  reason  only  of  the 
deposit  with  him  by  way  of  security  of  a 
bill  of  lading  indorsed  in  blank ;  his  right 
under  that  deposit  being  (whether  at  law 
or  in  equity)  special  and  not  general,  and 
the  shipper  retaining  (whether  at  law  or 
in  equity)  the  i^  and  substantial  pro- 
perty in  the  goods,  subject  to  the  security. 
It  had  not,  until  the  present  case,  been 
directly  or  indirectly  determined  by  any 
authority  that  such  is  the  effect  of  the 
statute. 

My  conclusion  is,  that  the  appellants 
ought  to  be  exonerated  by  your  Lordships' 
judgment  from  the  respondent's  action; 
and  that  the  order  of  the  Court  of  Appeal 
ought  to  be  reversed,  with  costs. 

Lord  Blackburn. — The  judgment  of 
Mr.  Justice  Field  was  reversed  by  the 
order  now  under  appeal.  The  case  was 
tried  before  him  without  a  jury,  and  I 
think  it  is  necessary  to  see  what  he  had  to 
determine.  There  was  no  question  between 
vendor  and  vendee,  nor  of  stoppage  in 
tranaitUf  raised,  for  there  was  neither  a 
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vendor  nor  a  stoppage.  The  law  and  deci- 
sions as  to  stoppage  in  transitu  might  be 
relevant  in  construing  the  statute  18  &  19 
Vict.  c.  Ill,  but  did  not  otherwise  affect 
the  rights  of  the  parties. 

It  will  be  seen  by  reference  to  the  state- 
ment of  claim  and  of  defence  that  it  was 
not  suggested  that  the  defendants  were,  at 
the  time  the  goods  were  shipped,  in  any 
way  interested  in  the  goods,  nor  that  they 
were,  either  as  undisclosed  principals  or 
otherwise,  parties  to  the  contract  in  the 
bill  of  lading  until  it  was  delivered  to 
them  after  the  ship  had  sailed  and  the 
goods  were  in  the  hands  of  the  shipowners 
to  be  carried  under  the  bill  of  lading,  and 
were  not  yet  delivered,  with  an  indorse- 
ment in  blank  by  Nercessiantz,  the  con- 
signee named  in  the  bill  of  lading. 

I  do  not  think  that,  either  at  the  trial 
or  on  the  argument,  it  was  at  all  disputed 
that  at  common  law  the  remedy  of  the 
shipowner  under  a  bill  of  lading  was  by 
enforcing  his  lien  upon  the  goods,  or  by 
bringing  an  action  on  the  contract  against 
any  one  who,  at  the  time  when  the  goods 
were  shipped,  was  a  party  to  the  bill  of 
lading,  either  as  being  on  the  face  of  it  a 
contracting  party,  or  as  being  an  undis- 
closed principal  of  such  a  party.  In  either 
of  these  cases  he  might  be  sued  as  having 
been  from  the  beginning  a  party  to  the 
contract. 

Some  attempts  had  been  made  to  say 
that  the  contract  in  a  bill  of  lading  might, 
under  some  circumstances  at  least,  be 
transferred  to  an  assignee  in  a  manner 
analogous  to  that  in  which  the  contract  in 
a  bill  of  exchange  was  transferred  by  the 
indorsement  of  the  bill  of  exchange ;  but 
I  think,  since  the  decision  in  Thompson  v. 
Dominy  (35)  in  1845,  it  has  been  undis- 
puted law  that  under  no  circumstances 
could  any  one  not  a  party  to  the  contract 
from  the  beginning  sue  on  it  in  his  own 
name.  Any  action  on  the  contract  at 
common  law  must  be  brought  in  the  name 
of  an  original  contractor,  and  no  action 
could  be  brought  on  the  contract  against 
one  who  was  not  liable  to  be  sued  as  an 
original  contractor. 

But  ten  years  later  the  18  k  19  Vict 
c.  Ill  was  passed.     The  preamble  states 

(36)  14  Mee.  &  W.  403 ;  16  Law  J.  Rep.  Kxch. 
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this  as  one  of  the  objects  which  the  Legis- 
lature had  in  view,  "  Whereas  by  the 
custom  of  merchants,  a  bill  of  lading  of 
goods  being  transferable  by  indorsement, 
the  property  in  the  goods  may  thereby  pass 
to  the  indorsee  "  (which  I  think  for  a  long 
time  before  the  18  &  19  Vict.  1855, 
was  undisputed),  "  but,  nevertheless,  all 
rights  in  respect  of  the  contract  contained 
in  the  bill  of  lading  continue  in  the  ori- 
ginal shipper  or  owner  "  (this,  it  is  to  my 
mind  clear,  refers  to  Thompson  v.  Domini/ 
(35)), ''  and  it  is  expedient  that  such  rights 
should  pass  with  the  property." 

The  mode  in  which  the  Legislature 
carry  out  the  object  thus  expressed  in  the 
preamble  is  by  section  1  :  "  Every  consignee 
of  goods  named  in  a  bill  of  lading,  and 
every  indorsee  of  a  bill  of  lading,  to  whom 
the  property  in  the  goods  therein  men- 
tioned shall  pass  upon  or  by  reason  of  such 
consignment  or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  rights 
of  suit,  and  be  subject  to  the  same  liabili- 
ties in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had 
been  made  with  himself." 

The  case  made  on  the  statement  of  claim 
was  that  ^'  the  "  pix)perty  had  passed  upon, 
or  by  reason  of,  the  indorsement  to  the 
defendants ;  not  that  they  were  before  that 
a  party  to  the  contract  in  the  bUl  of  lading, 
but  that,  bv  virtue  of  the  Act  18  &  19 
Vict.,  when  the  property  passed  they  became 
subject  to  the  same  liabilities  as  if  the  con- 
tract cont€uned  in  the  bill  of  lading  had 
been  made  with  themselves. 

It  is  not  disputed,  that  the  delivery  of 
the  bill  of  lading  to  the  defendants  with 
the  indorsement  of  the  consignee  on  it 
in  blank  was  an  indorsement,  nor  that 
whatever  interest  then  passed  to  them  still 
remained  in  them.  What  was  in  issue 
was  whether  upon  or  by  reason  of  that 
indorsement  ''the"  property  passed. 

The  first  and  most  important  question 
to  be  decided  in  this  case  is,  what  is  the 
true  construction  of  the  18  <&  19  Vict, 
c.  111.  Does  "the  property"  in  the 
goods  there  mean  any  legal  property  in 
the  goods  so  as  to  be  satisfied  by  proof 
that  a  legal  property  passed  accompanied 
by  a  right  of  possession  so  as  to  entitle  the 
triuisferee  to  maintain  trover,  though  it 
was  intended  by  the  parties,  and  was  as 


between  them,  to  be  by  way  of  security 
only,  the  transferor  retaining  a  right  of 
redemption  either  by  way  of  a  common 
law  retention  of  the  general  property, 
though  the  pledgee  had  a  right  to  the  pos- 
session and  a  property  as  pledgee,  a  right 
exceeding  a  lien,  or  the  whole  property  at 
law  having  passed  by  way  of  mort^fige,  the 
transferor  retaining  an  equity  of  redemp- 
tion, which  in  1855  was  an  equitable  right, 
enforceable  only  in  a  Court  of  equity  ? 

I  think  that  all  the  Judges  below  were 
of  opinion  that  if  the  right  reserved  was 
the  general  right  to  the  property  at  law, 
what  was  transferred  being  only  a  pledge 
(conveying,  no  doubt,  a  right  of  property 
and  an  immediate  right  to  the  possession, 
so  that  the  transferee  would  be  entitled 
to  bring  an  action  at  law  against  any  one 
who  wrongfully  interfered  with  his  right), 
though  "a"  property,  and  "a"  property 
against  the  indorser,  passed  "  upon  and  by 
reason  of  the  indoraement,"  yet  "  the  "  pro- 
perty did  not  pass.  .  And  I  agree  with 
them.  I  do  not  at  all  proceed  on  the  ground 
that  this  being  an  indorsement  in  blank,  fol- 
lowed by  a  delivery  of  the  bill  of  lading  so 
indorsed,  had  any  different  effect  from  what 
would  have  been  the  effect  if  it  had  been 
an  indorsement  to  the  appellants  by  name. 

The  case  of  The  Freedom  (19)  was  cited, 
and  I  think  there  are  expressions  used  in 
the  judgment  delivered  in  that  case  by 
Sir  Joseph  Napier  which  indicate  that 
the  Judicial  Committee  were  not  of  that 
opinion.  It  is  said  :  "  The  plaintiffs  were 
consignees  for  sale,  but,  as  part  of  the 
transaction,  a  bill  of  exchange  was  drawn 
by  the  consignors  for  nearly  the  full 
value  of  the  goods ;  the  bills  of  lading  were 
indorsed  by  them  and  forwarded  to  the 
plaintiffs,  by  whom  the  draft  of  the  con- 
signers  was  accepted  and  paid  in  due 
course."  If  that  was  the  transaction  (and, 
whether  it  was  so  or  not,  the  Judicial 
Committee  proceeded  on  the  assumption 
that  such  was  the  transaction),  the  plain- 
tiffs in  The  Freedom  (19)  were  in  exactly 
the  position  of  Church  in  the  case  of  iVcw- 
8om  V.  Thornton  (5),  the  case  to  which  I 
shall  have  to  refer  afterwards.  Church 
had  the  bill  of  lading  indorsed  to  him  as 
a  factor  or  consignee  for  sale,  and  had 
therefore  a  right  to  hold  the  goods  as 
against  the  indorser  as  a  security  for  all 
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his  advances,  and  he  had  authority  at 
common  law  to  sell  the  goods,  and,  before 
the  arrival  of  the  ship,  to  transfer  the  bill 
of  lading  in  furtherance  of  a  sale  ;  but  he 
had  no  authority  to  pledge  either  the  goods 
or  the  bill  of  lading.  It  is  true  that,  by 
the  Factors  Acts,  the  plaintiffs  in  The 
Freedom,  (19)  would  have  had  a  power, 
which  Church  had  not,  to  pledge  the  bill 
of  lading,  but  as  they  did  not  exercise  that 
power  it  could  make  no  difference. 

The  judgment  then  proceeds:  ''The 
legal  title  to  the  property  in  the  goods 
specified  in  the  bills  of  lading  was  thus 
transferred  to  and  vested  in  the  plaintiffs  ; 
the  right  of  suing  for  the  conti*act  in  the 
bills  of  lading  was  transferred  to  them  by 
force  of  the  statute  18  &  19  Vict.  c.  111." 
The  judgment  then  proceeds  to  shew,  I 
think  correctly,  that  the  dictum  of  Baron 
Martin,  reported  in  Fox  v.  Nott  (24),  was 
not  necessary  for  the  decision  in  Fox  v. 
NoU  (24),  and  goes  on :  ''  Their  Lordships 
are  satisfied  that  it  was  intended  by  this 
Act  that  the  right  of  suing  upon  the  con* 
tract  under  the  bill  of  lading  should  follow 
the  property  in  the  goods  therein  specified — 
that  is  to  say,  the  legal  title  to  the  goods 
as  against  t/ie  indorser"  It  certainly 
seems  to  me  that  their  Lordships  thought 
that  ''  the "  property  passed  within  the 
meaning  of  the  18  ii  19  Vict.  c.  11 1,  if  any 
legal  right  to  hold  as  against  the  indorser 
passed. 

The  statute  which  their  Lordships  had  to 
construe  was  the  24  &  25  Vict.  c.  10,  s.  6, 
which  is  in  these  terms :  ''  The  High  Court 
of  Admiralty  shall  have  jurisdiction  over 
any  claim  by  the  owner  "  (that  is,  of  the 
•  goods)  "  or  consignee  or  assignee  of  any 
bill  of  lading  of  any  goods  carried  into  any 
port  in  England  or  Wales  in  any  ship,  for 
damage  done  to  the  goods  or  any  part 
thereof  by  the  negligence  or  misconduct  of 
or  for  the  breach  of  any  duty  or  breach  of 
contract  on  the  part  of  the  owner,  master, 
or  crew  of  the  ship,  unless  it  is  shewn  to 
the  satisfaction  of  the  Court  that  at  the 
time  of  the  institution  of  the  cause  any 
owner  or  part-owner  of  the  ship  is  domi- 
ciled in  England  or  Wales." 

It  is  not  necessary  to  put  a  construction 
on  the  24  &  26  Vict.  c.  10.  s.  6.  I 
think  that  there  are  very  good  reasons 
for  contending  that  a  person  who  has  pos- 


session of  an  indorsed  bill  of  lading  without 
any  right  at  all  to  hold  it  against  the  in* 
dorser,  without  being  owner  of  any  interest 
in  the  goods,  is  not  an  **  assignee  "  within 
the  meaning  of  this  enactment,  and  conse- 
quently that  what  I  understand  to  be  the 
actual  dedsion  of  Dr.  Lushington  in  The 
St.  Cloud  (23),  that  such  a  person  could 
not  sue  under  the  Admiralty  Act,  may  have 
been  right  enough.  It  is  not  necessary  to 
decide  that.  But  I  agree  with  what  was 
said  in  The  Nepoter  (25),  that  it  is  contrary 
to  all  rules  of  construction  to  interpolate 
any  reference  to  the  Bills  of  Lading  Act 
into  the  Admiralty  Court  Act.  I  think, 
therefore,  that  the  actual  point  decided  in 
The  Freedom  (19)  might  be  quite  right,  for 
the  plaintiff  in  that  action  had.  ''  a  "  pro- 
perty, and  a  very  substantial  property,  in 
the  goods  as  against  the  indorsers,  and 
every  one  else  perhaps,  and  was  in  every 
sense  an  assignee  of  the  bill  of  lading.  The 
opinion  expressed  on  the  construction  of 
the  18  t  19  Vict.  c.  Ill,  that  in  that  Act 
the  property  meant  a  legal  title  as  against 
the  indorser,  was  perhaps  unnecessary,  and 
I  think  not  sound. 

The  words  used  in  the  statute  are  not 
such  as  prima  fa^ie  to  express  such  an 
intention.  No  one,  in  ordinary  language, 
would  say  that  when  goods  are  pawned 
or  money  is  raised  by  moiigage  on  an 
estate,  the  property  either  in  the  goods  or 
land  passes  to  the  pledgee  or  mortgagee; 
and  I  cannot  think  that  the  object  of  the 
enactment  was  to  enact  that  no  security 
for  a  loan  should  be  taken  on  the  transfer 
of  bills  of  lading  unless  the  lender  incurred 
all  the  liabilities  of  his  borrower  on  the 
contract.  That  would  greatly,  and  I  think 
unnecessarily,  hamper  the  business  of  ad- 
vancing money  on  such  securities  which 
the  Legislature  has,  by  the  Factors  Acts, 
shewn  it  thinks  ought  rather  to  be  en- 
coiiraged. 

It  is  not  uncommon  to  reduce  into 
writing  the  agreement  between  the  banker 
and  his  customers  as  to  the  terms  on  which 
the  bills  of  lading  deposited  by  them  as 
securities  are  to  be  held.  Such  was  the 
case  in  Glyn  v.  Th>e  East  and  West  India 
Docks  Company  (27),  as  to  which  I  shall 
have  more  to  say  hereafter. 

When  there  is  such  a  writing,  it  is,  in 
the  absence  of  fraud,  conclusive  as  between 
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the  parties  as  to  what  they  intended.  And 
I  do  not  in  the  least  question  that  such 
a  writing  may  be  so  expressed  as  to  shew 
that  between  the  parties  the  transfer  was 
a  mortgp.gey  though  of  goods,  in  the  manner 
with  which  every  one  is  familiar  with  re- 
gard to  lands.  The  equity  of  redemption 
in  such  a  case  was  an  equitable  estate  only, 
and  in  1855  enforceable  in  equity,  not  at 
law. 

Where  there  is  neither  a  symbolical 
delivery  by  a  transfer  of  a  bill  of  lading, 
nor  an  actual  delivery  of  the  goods  them- 
selves, there  may  be  (though  there  seldom 
is)  a  substantial  difference  in  the  rights  of 
the  lender,  according  as  the  transaction  is 
of  the  one  kind  or  the  other. 

In  Howes  v.  Ball  (36)  Ball  sold  and 
delivered  a  coach  to  John  Howes  (since  de- 
ceased) under  an  agreement  in  writing,  in 
which  there  was  this  clause — "  And  fur- 
ther I,  John  Howes,  do  agree  that  Thomas 
Ball  do  have  and  hold  a  claim  upon  the 
coach  until  the  debt  be  duly  paid."  John 
Howes  died  without  having  paid  the  debt. 
Ball,  after  his  death,  seized  the  coach, 
for  which  seizure  the  action  was  brought 
by  the  executor.  Had  that  agreement 
amounted  to  a  mortgage  by  John  Howes 
to  Ball,  I  take  it  there  could  have  been 
no  doubt  that  the  mortgagee  would  have 
had  as  much  right  against  the  executor  of 
John  Howes  as  he  would  have  had  against 
John  Howes  himself.  But  it  was  held  that 
it  did  not  amount  to  a  mortgage,  but  only 
to  an  agreement  that  Ball  should  have  a 
right  of  hypothec ;  and,  there  having  been 
no  delivery  by  Howes  to  Ball,  the  decision 
was  that,  though  so  long  as  John  Howes 
lived  and  held  the  property  in  the  coach, 
Ball  might  have  justified  a  seizure  as 
against  him,  he  could  not  justify  a  seizure 
as  against  the  representatives. 

In  Flory  v.  Denny  (37),  where  the 
agreement  was  ''  as  an  additional  security  " 
for  a  loan  ''to  assign  all"  the  debtor's  ''right 
and  interest "  in  a  chattel,  it  was  held  to 
be  a  mortgage,  and  to  operate  so  as  to 
transfer  the  property,  without  any  de- 
livery, as  a  bargain  and  sale  out  and  out  of 
the  goods  would,  though  an  agreement  to 
create  a  pledge  would,  according  to  Howes 

(36)  7  B.  &  C.  481 ;  6  Law  J.  Rep.  Q.B.  106. 

(37)  7  Exch.   Rep.   581 ;    21   Law  J.  Rep. 
Exch.  223. 


V.  Ball  (36),  have  conveyed  no  property  of 
any  kind  in  the  goods  without  a  delivery. 

But  where  the  goods  are  at  sea,  and 
there  is  a  tmnsfer  of  the  bill  of  lading, 
there  is  a  delivery  of  possession,  symbolical, 
it  is  true,  but  all  that  can  be  given.  The 
question  whether  there  was  a  mortgage,  or 
only  a  common-law  pledge  or  hypothec,  it 
being  accompanied  by  delivery,  might 
affect  the  question  what  was  the  CouL*t  in 
which  those  rights  were  to  bo  enforced, 
but  does  not  affect  the  substance  of  the 
rights.  The  borrower,  if  ready  and  will- 
ing to  pay  the  money,  might  in  the  one 
case  be  able  to  bring  an  action  at  law 
against  the  lender  who  refused  to  allow 
him  to  redeem,  and  in  the  other  have  to 
sue  in  equity ;  but,  as  it  would  equally  be 
a  pledge,  his  rights  would  be  the  same  in 
substance.  I  am  therefore  strongly  in- 
clined  to  hold  that  even  if  this  was  a  mort- 
ga^e  there  would  not  have  been  a  transfer 
of  "  the  "  property  within  the  meaning  of 
the  18  &  19  Vict.  c.  111.  This  is  contrary 
to  the  opinions  not  only  of  the  Master  of 
the  Rolls  (Sir  W.  B.  Brett)  and  Lord 
Justice  Baggallay,  but  of  Mr.  Justice  Field 
also. 

Lord  Justice  Bowen,  who  agn^ed  with 
Mr.  Justice  Field  in  thinking  that  this 
was  not  a  mortgage  but  only  a  pledge, 
did  not  express  any  opinion  as  to  what 
would  have  been  the  law  if  it  had  been  a 
mortgage.  I  believe  all  the  noble  and 
learned  Lords  who  heard  the  argument 
are  agreed  with  him  in  thinking  that  in 
this  case  it  was  only  a  pledge.  I  do  not, 
thei^fore,  intend  to  express  a  final  decision 
that  an  assignee  of  a  bill  of  lading  by  way 
of  mortgage  is  not  as  such  liable  to  be 
sued  under  the  18  &  19  Vict.  c.  Ill ;  but 
only  to  guard  against  its  being  supposed 
that,  even  if  the  Master  of  the  Bolls  (Sir 
W.  B.  Brett)  and  Lord  Justice  Baggallay 
were  right  in  holding  this  a  mortgage,  I, 
as  at  present  advised,  should  agree  in 
their  conclusion  that  the  defendant  could 
be  sued. 

I  now  proceed  to  consider  the  question 
on  which  the  Court  of  Appeal  were  divided 
in  opinion,  but  the  majority  made  the 
order  now  appealed  against.  The  ques- 
tion is  stated  by  the  Master  of  the  Bolls 
(Sir  W.  B.  Brett)  to  be—"  Does  the  in. 
doi*sement  of  a  bill  of  lading  as  a  security 
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for  an  advance  by  a  necessary  implication 
which  cannot  be  disproved  pass  the  legal 
property  in  the  goods  named  in  the  bill  of 
lading  to  the  indorsee,  with  an  equity  in 
the  indorser,  the  borrower,  to  redeem  the 
bill  of  lading  by  payment,  or  to  receive  the 
balance,  if  any,  on  a  sale  ? " 

Mr.  Justice  Field  had  held,  and  Lord 
Justice  Bowen  agreed  with  him,  that  it 
might  so  operate  if  so  intended  by  the 
parties  at  the  time,  but  did  not  so  operate 
if  it  was  intended  to  be  no  more  than  a 
pledge  as  distinguished  from  a  mortgage. 

I  do  not  understand  that  any  one  of  the 
Judges  below  disputed  that,  if  it  was  a 
question  of  intention  depending  on  the  evi- 
dence, the  finding  of  Mr.  Justice  Field 
was  right ;  but  the  majority  in  the  Court 
of  Appeal  proceeded  on  the  principles  laid 
down  by  Lord  Justice  Brett  in  Glyn  v.  The 
East  and  West  India  Docks  Company  (27). 
In  that  case  the  terms  on  which  the  bill  of 
lading  was  delivered  to  Glyn  &  Co.  were 
reduced  to  writing,  and  the  question  there- 
fore whether  it  was  intended  to  deliver  it 
by  way  of  pledge  only,  or  by  way  of  a 
mortgage,  depended  on  the  construction 
of  that  writing.  Whether  Lord  Justice 
Brett  thought  that  on  the  construction  of 
the  written  instrument  it  was  intended  to 
be  a  mortgage,  I  do  not  know ;  I  do  not 
think  he  proceeded  on  that  ground.  He 
said  it  was  a  mortgage,  and  that  the  effect 
of  the  statute  18  &  19  Vict.c.  Ill  was  to 
transfer  the  rights  to  sue  and  the  liability 
to  be  sued  to  Glyn  &  Co. 

Lord  Bramwell  (then  Lord  Justice 
Bramwell)  was  of  an  opposite  opinion  on 
both  points.  He  thought  that  Glyn  <fe 
Co.  had  a  special  property  and  a  right 
of  possession,  and  no  more. 

In  the  House  of  Lords  I  said,  "  I  do  not 
think  it  necessary  to  express  any  opinion 
on  a  question  much  discussed  by  Lord 
Justice  Brett,  I  mean  whether  the  pro- 
perty which  the  bankers  were  to  have 
was  the  whole  legal  property  in  the 
goods,  Cottam  &  Co.'s  interest  being  equit- 
able only;  or  whether  the  bankers  were 
only  to  have  a  special  property  as  pawnees, 
Cottam  &  Co.  having  the  legal  general 
propei-ty.  Either  way  the  bankers  had 
a  legal  property,  and  at  law  the  right  to 
the  possession,  subject  to  the  shipowners' 
lien,  and  were  entitled  to  maintain  an  ac- 
VoL.  64.— Q.B. 
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tion  against  any  one  who,  without  justifi- 
cation or  legal  excuse,  deprived  them  of 
that  right."  All  the  noble  and  learned 
Lords  agreed  in  this.  I  think  therefore 
the  decision  of  this  House  is  a  strong  au- 
thority in  support  of  the  position  which 
I  have  before  advanced,  that  the  rights  of 
a  mortgagee  having  taken  a  bill  of  lading, 
and  the  rights  of  a  pawnee  having  taken  a 
bill  of  lading,  are  in  substance  the  same. 

I  did  not  think  it  necessary  to  point  out 
that  the  question  which  the  House  in 
Glyn  V.  The  East  and  West  India  Docks 
Company  (27 )hB,d  to  decide, and  did  decide, 
would  have  been  just  the  same  if  the  18  (Ss 
19  Vict.  c.  Ill  had  never  been  passed  or 
had  been  repaaled,  and  consequently  that 
it  was  unnecessary  to  express  any  opinion 
on  the  construction  of  that  Act,  but  it 
obviously  was  so. 

Before  proceeding  further,  I  wish  to 
point  out  what,  in  my  opinion,  is  a  great 
misapprehension  as  to  the  effect  of  the  de- 
cision of  this  House  in  Lickbarrow  v.  Mason 
(1),  and  as  to  the  weight  to  be  given  to  the 
opinion  of  Mr.  Justice  BuUer  delivered  in 
this  House  and  reported  in  the  note  to 
6  East. 

I  have  already  said  that  in  this  case 
there  is  no  sale,  no  vendor,  and  no  vendee, 
and  no  stoppage  in  transitu^  so  that  this 
misapprehension,  as  I  think  it  is,  is  not 
so  material  as  it  might  be  in  some  other 
cases. 

A  demurrer  to  evidence,  as  is  pointed 
out  by  Chief  Justice  Eyro  in  delivering 
the  unanimous  opinion  of  the  Judges  in 
Gibson  v.  Hunter  (38) — not  Gibson  v. 
Minet^  as  is  by  mistake  said  in  the  note 
in  6  East — though  not  familiar  in  practice, 
was  a  proceeding  well  known  to  the  law. 
He  explains  it,  and  states  his  very  confi- 
dent expectations  (which  have  been  justi- 
fied by  the  result)  that  no  demurrer  to 
evidence  would  again  be  brought  before 
the  House. 

It  may  be  well  to  point  out  the  dates. 
The  demurrer  to  evidence  in  Lickbarrow 
V.  Mason  (1)  was  in  1787.  The  only  case 
of  a  demurrer  to  evidence  in  what  were 
then  recent  timas  was  Cocksedge  v.  Fan- 
shawe  (39),  on  which  judgment  had  been 
given  in  this  House  in  1783.     Neither  in 

(38)  2  H.  Black.  187,  205. 

(39)  1  Dougl.  119. 
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the  King's  Bench  nor  in  the  Exchequer 
Chamber  was  any  question  raised  in  Lick* 
barrow  v.  Mason  (1)  as  to  the  mode  in 
which  the  questions  discussed  were  raised. 
In  1790  the  writ  of  error  from  the  deci- 
sion of  the  Exchequer  Chamber  was  brought 
before  the  House  of  Ix)rds.  The  law  peers 
at  that  time  were  Lord  Thurlow,  Lord 
Loughborough,  and  Lord  Kenyon.  When 
it  was  argued  does  not  appear,  but  it  was 
argued,  and  the  same  question  as  had  been 
asked  of  the  Judges  in  Cockaedge  v.  Fan- 
shawe  (39)  was  asked  of  the  Judges.  Six 
Judges  (including  all  the  survivors  of  those 
who  had  joined  in  Lord  Loughborough's 
judgment  in  the  Exchequer  Chamber) 
answered  in  favour  of  the  respondent. 
The  three  Judges  who  had  given  judg- 
ment in  the  King's  Bench  answered  in 
favour  of  the  appellant.  This  House  de- 
layed giving  its  opinion  till  1793.  In  the 
meantime,  in  1791,  there  was  a  demurrer 
to  evidence  in  Gibson  v.  Hunter  (38) 
which  was  brought  before  this  House. 
The  case  in  this  House  is  reported  2  H. 
Black,  187.  On  the  7th  of  February, 
1793,  this  House  gave  judgment,  award- 
ing a  venire  de  novo.  One  week  after- 
wards, on  the  14th  of  February,  1793, 
this  House  delivered  judgment  in  the 
long  }.iending  case  of  Lickbarrow  v.  Mason 
(1),  awarding  in  that  axse  also  a  venire  de 
novo.  Lord  Loughborough  was  himself  at 
that  time  Lord  Chancellor. 

I  should  have  thought,  if  anything  was 
clear,  it  was  that  this  House  did  not 
decide  anything,  except  that  on  that  de- 
murrer to  the  evidence  no  judgment  could 
be  given.  Certainly  the  last  conclusion 
that  I  should  draw  is  that  stated  by  Mr. 
Justice  Field,  that  the  House  in  which 
Lord  Loughborough  was  Chancellor  de- 
cided, "presumably"  on  the  opinion  de- 
livered by  Mr.  Justice  Buller,  against  the 
judgment  of  Lord  Loughborough,  which 
six  Judges  to  three  had  thought  right. 
Neither  can  I  at  all  agree  in  the  opinion 
expressed  by  Mr.  Justice  Field,  that  the 
opinion  of  Mr.  Justice  Buller  has  always 
been  taken  as  the  law,  and  been  adopted 
and  followed  as  the  law  up  to  the  present 
day.  It  never  was  published  till  1805, 
in  a  note  to  6  Ea^tf  19.  I  have  for  many 
years  been  of  opinion,  and  still  remain  of 
opinion,  that  much  of  what  Mr.  Justice 


Buller  expresses  in  that  opinion  as  to 
stoppage  in  transUu  was  peculiar  to  him- 
self, and  was  never  adopted  by  any  other 
Judge,  and  is  not  law  at  the  present  day. 
But  it  is  not  necessary  to  pursue  this  sub- 
ject further,  as  I  agree  with  Lord  Justice 
Bowen  that  neither  the  statement  of  the 
custom  of  merchants  in  the  special  verdict 
in  Lickbarrow  v.  Mason  ( 1 ),  nor  the  opinion 
of  Mr.  Justice  Buller,  justifies  the  inference 
that  the  indorsement  of  a  bill  of  lading 
for  a  valuable  consideration  must  pass  the 
entire  legal  property  whatever  was  the 
intention  of  the  parties. 

In  Lickbarrow  v.  Mason  (1)  Turing  was 
an  unpaid  vendor  to  Freeman.  Ho  had 
indorsed  the  bill  of  lading  to  Freeman,  and 
had  not,  therefore,  any  right  except  that 
of  stopping  the  goods  whilst  in  transitu  if 
Freeman  became  insolvent  without  having 
paid  for  the  goods,  and  that  right  he  had, 
though  the  indorsed  bill  of  lading  had 
been  ser.t  on  to  the  vendee,  so  long  as  that 
bill  of  lading  remained  in  the  vendee's 
hands.  But  before  any  such  stoppage. 
Freeman,  for  valuable  consideration,  in- 
dorsed the  bill  of  lading  to  Lickbarrow, 
who,  whethar  as  mortgagee  or  pledgee, 
had  a  legal  property  accompanied  by  a 
right  of  possession.  The  point  which  I 
undei*stand  to  have  been  decided  in  Lick- 
barrow v.  Mason  (1)  was  that,  on  the 
tranjifer  of  the  bill  of  lading  to  Lickbarrow, 
the  goods  ceased  to  be  in  transitu^  the 
shipowner  from  that  time  no  longer  hold- 
ing them  as  a  middleman  to  carry  the 
goods  from  the  unpaid  vendor,  Turing,  to 
Freeman,  his  vendee,  but  holding  them  as 
agent  for  Lickbarrow.  It  was  held,  first 
in  In  re  Weslzinthus  (14),  and  then  in 
Spalding  v.  Ruding  (15),  that,  where  the 
transitus  was  thus  puii  an  end  to  by  what 
was  in  reality  only  a  pledge,  the  stoppage 
might  be  made  available  in  equity  so  far 
as  the  rights  of  the  pledgee  did  not  ex- 
tend. I  thought,  and  still  think,  that  the 
reason  why  the  stoppage  could  not  be  made 
available  at  law  was  because  the  shipowner 
no  longer  held  the  goods  as  a  middleman, 
inasmuch  as  the  transferee  of  the  bill  of 
lading,  for  valuable  consideration  and  bo^va 
fidey  so  as  to  give  him  a  security,  whether  by 
way  of  mortgage  or  by  way  of  pledge,  had  a 
legal  property  in  the  goods  which  he  could 
enforce  as  against  the  shipowner.    Such 
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being  my  view  of  the  law,  whether  it  was 
right  or  wrong,  I  expressed  myself  accord- 
ingly in  Kemp  v.  Falk  (16)  so  as  to  shew 
that  I  thought  so ;  but  there  was  nothing 
in  that  case  to  call  for  a  decision  on  the 
point  now  before  this  House. 

In  Newsom  v.  Thornton  (5)  Lord  Ellen- 
borough  says,  "  I  should  be  very  sorry  if 
anything  fell  from  the  Court  which  weak- 
ened the  authority  of  Lickbarrow  v.  Mason 
(1)  as  to  the  right  of  a  vendee  to  pass  the 
property  of  goods  in  transitu  by  indorse- 
ment of  a  bill  of  lading  to  a  bona  fide  holder 
for  a  valuable  consideration  and  without 
notice.  For  as  to  Wright  v.  Campbell  (40), 
though  that  was  the  case  of  an  indorsement 
of  a  factor,  it  was  an  outright  assignment 
of  the  property  for  value.  Scott,  the  in- 
dorsee, was  to  sell  the  goods  and  indemnify 
himself  out  of  the  proince  the  amount  of 
the  debt  for  which  he  had  made  himself 
answerable.  The  factor  at  least  purported 
to  make  a  sale  of  the  goods  transferred  by 
the  bill  of  lading,  and  not  a  pledge.  Now 
this  was  a  direct  pledge  of  the  bill  of 
lading,  and  not  intended  by  the  parties  as 
a  sale.  A  bill  of  lading,  indeed,  shall  pass 
the  property  upon  a  bona  fide  indorsement 
and  delivery  where  it  is  intended  so  to 
operate,  in  the  same  manner  as  a  direct 
delivery  of  the  goods  themselves  would 
do  if  so  intended,  but  it  cannot  operate 
further." 

Mr.  Justice  Lawrence,  at  page  43,  says, 
speaking  of  Lickharroto  v.  Mason  (1) : 
**  All  that  that  case  seems  to  have  decided 
is,  that  where  the  property  in  the  goods 
passed  to  a  vendee,  subject  only  to  be 
divested  by  the  vendors'  right  to  stop 
them  while  in  transitu,  such  right  must 
be  exercised,  if  at  all,  before  the  vendee 
has  parted  with  the  property  to  another 
for  a  valuable  consideration  and  bona  fide, 
and  by  indorsement  of  the  bill  of  lading 
given  him  a  right  to  recover  them."  And 
Mr.  Justice  Le  Blanc  says  that  what  they 
then  determine  "  will  not  break  in  at  all 
upon  the  doctrine  of  Lickbarrow  v.  Mason 
(1 ),  that  the  indorsement  of  a  bill  of  lading 
upon  the  sale  of  the  goods  will  pass  the 
property  to  a  bona  fide  indorsee,  the  pro- 
perty being  intend^  to  pass  by  such  in- 
dorsement." 

In   Olfjn,  Miila    d:    Co.  v.    The  East 

(40)  4  Burr.  2016. 


and  West  India  Docks  Company  (27) 
Lord  Justice  Brett  says  (speaking  of 
an  opinion  of  Mr.  Justice  Willes) :  "  To 
say  that  an  indorsement  of  a  bill  of 
lading  for  an  advance  is  only  a  pledge 
seems  to  me  to  be  inconsistent  with  what 
has  always  been  considered  to  be  the  re- 
sult of  Lickbarrow  v.  Mason  (1) — namely, 
that  such  an  indorsement  passes  the  legal 
property  " — by  which  I  unaorstand  him  to 
mean  the  whole  legal  property.  But  neither 
in  that  case  nor  in  the  case  now  at  bar 
does  he  refer  to  any  authority  to  that  effect. 
Expressions  used  by  Judges  have  been 
cited  which,  I  think,  only  shew  that  they 
did  not  q^refully  consider  their  language, 
where  no  question  of  the  kind  before  us 
was  under  discussion.  And,  as  far  as  I 
know,  there  is  no  decision  subsequent  to 
Lickbarrow  v.  Mason  (1)  which  proceeds 
on  such  a  ground,  whilst  Newsoni  v.  Thorn- 
ton (5)  proceeds  expressly  on  the  ground 
that  the  indorsement  of  a  bill  of  lading, 
when  intended  to  be  a  pledge  only,  is  not 
valid  if  made  by  one  who  has  no  authority 
to  make  a  pledge.  I  do  not  know  that  I 
am  justified  in  saying  that  it  is  a  decision 
that,  if  it  was  made  by  one  who  had  autho- 
rity to  make  a  pledge,  it  would  be  good  as 
such,  though  I  think  that  appears  to  have 
been  Lord  Ellenborough's  opinion ;  and  I 
do  not  think  any  authority  wrts  cited  on 
the  argument  at  the  bar  to  shew  that  such 
is  not  the  law.  No  case  was  cited  at  the 
bar,  nor  am  I  aware  of  any  in  which  it 
has  been  held  that  a  transfer  of  the  bill 
of  lading  for  value  necessarily,  whatever 
might  be  the  intention,  passed  the  whole 
legal  property.  The  Master  of  the  Rolls 
says :  "  If  the  general  understanding  of 
merchants  had  not  been  in  accordance  with 
the  verdict  of  the  jury  in  Lickbarrow  v. 
Mason  (1),  accepted  in  its  largest  sense, 
there  woidd,  one  would  think,  have  been 
many  cases  in  the  books  raising  the  ques- 
tion." With  submission  to  the  Master  of 
the  Rolls,  I  think  no  weight  can  be  given  to 
this  absence  of  authority  until  it  is  shewn 
that  there  have  been  cases  in  which  it  be- 
came material  to  consider  whether  an  in- 
dorsement intended  to  be  and  operating 
as  a  pledge  at  law  had  a  less  effect  than 
an  indorsement  operating  against  the  in- 
tention as  a  mortgage.  I  have  already 
given  my  reasons  for  thinking  that  in 
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substance  the  rights  would  be  the  same. 
Without,  therefore,  deciding  the  question 
-whether  a  mortgage  would  render  the 
mortgagee  liable  under  the  18  &  19  Vict, 
c.  1 1 1, 1  decide  that,  mainlj  for  the  reasons 
given  by  Lord  Justice  Bowen,  this  transfer 
did  not  operate  as  a  mortgage. 

I  therefore  am  clearly  of  opinion  that 
the  order  made  by  the  Court  of  Appeal 
should  be  reversed  with  costs,  and  the 
judgment  of  Mr.  Justice  Field  restored. 

Lord  Bramwell. — I  concur.  This  ac- 
tion would  not  have  been  maintainable 
at  common  law.  Is  it  maintainable  under 
1 8  &  1 9  Vict.  c.  1 1  n  That  depends  upon 
whether  the  appellants  are  indorsees  pi 
the  bill  of  lading  "  to  whom  the  property 
in  the  goods  therein  mentioned  has  passed 
upon  or  by  reason  of  such  indorsement." 
It  is  found  as  a  fact,  and  rightly  found ,  as 
is  admitted,  that  all  that  was  intended  in 
the  transaction  was  a  pledge.  This  would 
give  the  appellants  "  a  "  property,  but,  as 
put  by  Lord  Justice  Bowen,  not  "  the  " 
property.  As  I  understand  the  Master  of 
the  Bolls,  if  this  could  be,  then  the  appel- 
lants are  right;  but  he  thinks  it  could 
not  be — that  Lickbarrow  v.  Mason  (1), 
or  rather  Mr.  Justice  BuUer's  judgment, 
shews  that  when  a  bill  of  lading  is  in- 
dorsed to  give  any  title  to  the  transferee 
the  entire  property  is  passed,  and  that  in 
such  a  case  as  this  nothing  but  an  equit- 
able right  to  redeem  remains  in  the 
transferor.  It  is  for  those  who  assert  this 
to  prove  it.  I  cannot  prove  the  negative 
that  it  is  not  so,  and  logically  and  reason- 
ably I  might  content  myself  with  saying 
that  it  is  not  proved  to  me — that  I  see  no 
reason  and  no  authority  in  support  of  it. 
But  I  go  further — I  think  that  authority 
and  reason  are  against  it. 

I  will  not  discuss  or  examine  the  cases. 
They  do  not,  in  my  opinion,  justify  the 
contention.  I  will  not  examine  them  in 
detail;  that  has  been  done  by  the  Lord 
Chancellor.  I  understand  his  conclusion 
to  be  that  the  expressions  of  learned 
Judges  which  have  been  relied  upon  should 
be  read  and  interpreted  secundum  sub- 
jectam  materiam,  I  agree;  in  no  case  has 
the  present  matter  been  under  considera- 
tion. As  to  the  reason  and  principle 
which  should  govern,  I  ask  why  should 


the  transfer  of  the  bill  of  lading  have  a 
greater  effect,  contrary  to  the  parties' 
intention,  than  the  handing  over  of  the 
chattels  themselves  would  have?  They 
could  be  pledged  if  on  shore,  but  being  at 
S3a  no  actual  delivery,  which  is  necessary 
to  a  common-law  pledge,  can  take  place. 
There  can,  however,  be  a  symbolical  delivery 
by  transferring  the  bill  of  lading.  Why 
should  the  effect  be  different  1 

Then  consider  the  inconvenience  of 
holding  that  the  pledgor  has  only  an 
equitable  right:  that  he  may  repay  the 
loan  at  the  day  appointed,  but  thereby 
acquire  no  l^al  title  to  the  possession  of 
the  goods :  that  the  pledgee  may  sell  and 
pass  the  entire  property  to  one  not  having 
notice  of  the  equitable  title.  Consider 
what  difficulties  would  bo  put  on  those 
who  lend  on  such  securities  if  this  action 
was  maintainable.  The  banker  who  lent 
money  on  a  bill  of  lading  for  goods  which 
arrived  in  specie,  but  damaged  by  perils  of 
the  seas  so  as  to  be  worthless,  might  lose 
the  money  lent  and  the  freight.  Another 
consequence  would  be  that  the  transferee 
of  the  bill  of  lading,  though  only  interested 
to  the  amount  of  the  loan  on  it,  would  be 
the  person  to  bring  actions  on  the  contract 
to  carry.  It  is  true  that  unless  he  can 
do  so  in  all  cases  he  can  in  none,  even 
where  his  interest  is  to  the  extent  of  the 
full  value  of  the  goods.  Either  this  was 
not  thought  of  by  the  Legislature,  or,  if 
it  was,  they  thought  that  no  case  could  be 
included  unless  all  were,  and  that  it  was 
better  to  include  none  than  all. 

It  is  to  be  observed  that  the  statute  in 
its  preamble  says  that  by  indorsement  the 
pi-operty  **  may  "  pass.  It  is  to  be  remem- 
bered also,  as  pointed  out  by  my  Lord 
Chancellor,  that  this  law  bears  upon 
foreigners  out  of  the  kingdom.  I  am  the 
more  surprised  at  this  contention  on  the 
part  of  the  Master  of  the  Bolls  as  be  has 
always  so  ably  and  powerfully  contended 
that  mercantile  laws,  contracts,  and  usages 
should  be  as  free  as  possible  from  tech- 
nicality. 

I  am  of  opinion  that  the  appeal  should 
be  allowed.  I  cannot  truly  say  that  1  have 
any  doubt  on  the  matter. 

I  take  this  opportunity  of  saying  that 
I  think  there  is  some  inaccuracy  of  ex- 
pression in  the  statute.     It  recites  that 
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"  hj  the  cufltom  of  merchants,  a  bill  of 
lading  being  transferable  by  indorsement, 
the  property  in  the  goods  may  thereby 
pass  to  the  indorsee."  Now  the  truth  is 
that  the  property  does  not  pass  by  the 
indorsement,  but  by  the  contract  in  pur- 
suance of  which  the  indorsement  is  niade. 
If  a  can;o  afloat  is  sold,  the  property 
would  pass  to  the  vendee,  even  though 
the  bill  of  lading  was  not  indorsed.  I  do 
not  say  that  the  vendor  might  not  retam 
a  lieuy  nor  that  the  non-indorsement  and 
non-handing  over  of  the  bill  of  lading 
would  not  have  certain  other  consequences. 
My  concern  is  to  shew  that  the  property 
passes  by  the  contract.  So  if  the  contract 
was  one  of  pledge  the  property  would  be 
bound  by  the  contract,  at  least  as  to  all 
who  had  notice  of  it,  though  the  bill  of 
lading  was  not  handed  over. 

There  is,  I  think,  another  inaccuracy 
in  the  statute,  which  indeed  is  universal. 
It  speaks  of  the  contract  contained  in  the 
bill  of  lading.  To  my  mind  there  is  no 
contract  in  it.  It  is  a  receipt  for  the 
goods,  stating  the  terms  on  which  they 
were  delivered  to  and  received  by  the 
ship,  and  therefore  excellent  evidence  of 
those  terms,  but  it  is  not  a  contract. 
That  has  been  made  before  the  bill  of 
lading  was  given.  Take  for  instance  goods 
shipped  under  a  charter-party,  and  a  bill 
of  lading  differing  from  the  charter-party — 
as  between  shipowner  and  shipper  at  least 
the  chaiter-party  is  binding — GUdatanes  v. 
AUen(il). 

Tliese  distinctions  are  of  a  verbal  cha- 
racter, aud  not  perhaps  of  much  con- 
sequence ;  but  I  am  strongly  of  opinion 
that  precision  of  expression  is  very  de- 
sirable, and  had  it  existed  in  such  cases 
as  the  present  there  would  not  have  been 
the  contradictory  opinions  which  have 
been  given. 

Loud  FitzGerald. — Mr.  Justice  Field 
in  the  Court  below  came  to  the  conclusion 
that  the  transaction  under  investigation 
was  intended  by  the  parties  to  operate  as 
a  pledge  only.  There  can  be  no  doubt 
that  the  inference  thus  drawn  by  the 
learned  Judge  was  correct  in  fact.  It 
seems  to  follow  that  the  pledgees  acquired 
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a  special  property  in  the  goods,  with  a 
right  to  take  actual  possession  should  it 
be  necessary  to  do  so  for  their  protection 
or  for  the  realisation  of  their  secunty. 
They  acquired  no  more,  and,  subject 
thereto,  the  general  property  remained  in 
the  pledgor. 

I  am  of  opinion  that  the  delivery  of  the 
indorsed  bill  of  lading  to  the  defendants 
as  a  security  for  their  advance  did  not 
by  necessary  implication  transfer  the  pro. 
perty  in  the  goods  to  the  defendants.  They 
were  not  therefore  "  indorsees  of  a  bill  of 
lading  to  whom  the  property  in  the  goods 
passed  by  i^eason  of  the  indorsement,"  so  as 
to  make  them,  without  more,  "  subject  to 
the  same  liabilities  in  respect  of  such  goods 
as  if  the  contract  contaiued  in  the  bill  of 
lading  had  been  made  with  them." 

The  judgments  which  have  been  just 
delivered  are  so  very  full,  and  so  able 
and  satisfactory,  that  it  would  be  mere 
affectation  on  my  part  to  attempt  to  do 
more  than  express  my  concurrence. 

Order  appealed  from  reversed.  Order 
q/*  Field,  J.,  restored.  Respondent 
to  pay  the  costs  in  the  Court  below 
and  in  this  House. 


Solicitors— Hare  &  Co.,  agents  for  H.  J.  Leach, 
Manchester,  for  appellants ;  Lowless  &  Co., 
for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

{THE  QUEEX  (oH  the  prosecu- 
tton  of  hooley)  v.  the 
JUSTICES  OF  STAFFORD- 
SHIRE. 

Practice — Writ  of  Mandamus — Return 
of  Obedience — Right  to  plead  to — 9  Anne, 
c.  25,  Revised  Statutes^  c.  20,  Rujff^. — 46  d: 
47  Vict,  c.  i9— Rules  of  Court,  1883, 
Order  LIU.  rule  9/  Order  LXVIIL 
rule  1  /  Order  LXXII.  rule  2. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  17.] 


(41)  12  Com.  B.  Rep.  202. 
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Carrier — Contract  to  carry  hy  Special 
Train  and  Boat — **  Wind,  weather,  and  tide 
j)ermitting  " — Notice  of  Special  Purposes — 
Measure  of  Damage — Loss  of  Market — 
Deterioration. 

Two  consignments  of  fish  for  transport 
hy  special  train  arid  tidal  boat  from 
London  vid  Folkestone  to  Boulogne  loere 
made  to  a  railway  company  who  advertised 
special  trains  and  boats  at  special  rates 
subject  to  the  conditions  contained  in  their 
tables.  One  of  these  conditions  was  that 
the  company  would  not  be  answerable  for 
loss  occasioned  by  tlie  trains  or  boats  not 
starting  or  arriving  at  the  time  specified; 
and  another  that  the  boats  started  "  wind, 
weatJier,  and  tide  permitting^  In  each 
case,  on  arrival  at  Folkestone,  it  was  found 
that  it  was  not  prudent  to  load  the  fish  on 
the  tidal  boat,  owing  to  the  state  of  tlie 
weather,  and  tlie  fish  had  to  be  sent  in  the 
cargo  boat,  in  consequence  of  which  tlie 
Paris  train  at  Boulogne  was  m,issed  and 
tlie  fish  delayed  for  twenty  four  Jiours,  and 
deteriorated,  besides  losing  tlie  market : — 
Held,  that  there  was  no  absolute  guaranty 
that  the  fish  would  go  by  that  particular 
train  arid  boat,  but  tliat  it  was  for  the  jury 
to  say  whetlier  under  tlie  circumstances  tlie 
defendants  had  been  guilty  qf  negligence 
or  whether  they  had  substantially  fulfilled 
their  contract.  Held  also,  that,  in  estima- 
ting tlie  damages,  the  loss  of  tlie  market  in 
Paris  by  the  non-arrival  of  the  fish  at 
Boulogne  in  time  to  catch  the  train  for 
Paris  was  not  to  be  taken  into  account. 

On  the  22nd  of  October,  1883,  the 
plaintiffs  delivered  to  the  defendant  com- 
pany thirty-eight  barrels  of  fish,  labelled 
to  go  by  special  fish  train  and  tidal  boat  to 
Boulogne,  and  consigned  to  the  care  of  an 
agent  there  of  a  Paris  firm,  for  the  purpose 
of  their  being  forwarded  by  train  to  Paris. 
By  the  company's  time-table  this  train  was 
timed  to  leave  London  at  1.12  a.m.  and  to 
arrive  at  Folkestone  at  3.10  a.m.  whence 
the  tidal  boat  would  leave  at  3.54  a.m. 

The  amount  of  fish  was  unusually  large 
owing  to  a  special  catch  of  fish  made  a  day 
or  two  before,  and  it  only  happened  once 
or  twice  in  the  course  of  the  year  that  such 


a  quantity  was  sent  at  one  time.  On  the 
arrival  of  the  fish  at  Folkestone,  the 
captain  of  the  tidal  boat  refused  to  take  it 
on  board,  as  it  was  a  deck  cargo,  and  the 
state  of  the  weather  rendered  it  dangerous 
to  load  such  a  cargo.  The  fish  was  there- 
fore sent  on  by  a  cargo  boat  at  5.14  a.m., 
and  did  not  reach  Boulogne  till  7.45  a.m. 
As  the  Paris  train  left  Boulogne  at  8.20  a.m. 
it  was  impossible  to  transfer  the  fish  from 
the  boat  to  the  train,  and  it  was  in  con- 
sequence not  forwarded  till  twenty- four 
hours  later,  and  on  its  arrival  in  Paris  was 
deteriorated  by  the  delay,  and  the  price  of 
fish  having  in  the  meantime  gone  down 
the  plaintiff  sued  for  damages  for  the 
amount  so  lost  by  the  deterioration  and  loss 
of  market. 

On  the  25th  of  October,  1883,  there  was 
again  a  large  consignment — forty-thi-ee 
barrels — to  go  by  the  7.15  a.m.  train  from 
London,  reaching  Folkestone  at  8.55  a.m. 
The  Boulogne  boat  was  timed  to  leave 
Folkestone  at  9.10  a.m.,  leaving  only  a 
quarter  of  an  hour  to  get  the  fish  on  board. 
But  it  was  not  attempted  to  load  it,  as  the 
captain  thought  it  dangerous  to  take  such  a 
cargo  after  the  bad  weather  of  the  previous 
day.  Twenty-eight  horses,  however,  that 
had  been  waiting  three  days  for  a  passage, 
were  taken,  and  with  these  there  would  not 
have  been  room  to  stow  the  fish.  In  con- 
sequence of  this  refusal  the  fish  had  to  be 
sent  on  by  a  cargo-boat,  and  arrived  too 
late  for  the  Paris  train.  In  this  case  also 
there  was  a  delay  of  twenty-four  hours, 
with  deterioration  of  the  fish  and  loss  of 
market. 

In  each  case  the  fish  was  delivered 
subject  to  the  conditions  contained  in 
the  company's  printed  time-tables,  one  of 
which  was  that  the  company  would  not  be 
responsible  for  the  arrival  or  departure  of 
the  trains  and  boats  at  the  times  specified 
except  in  the  case  of  the  wilful  neglect  or 
default  of  themselves  or  their  servants, 
and  another  that  they  would  not  be  re- 
sponsible for  any  loss  or  damage  sustained 
by  reason  of  the  non-arrival  of  the  trains 
in  time  to  catch  a  particular  boat  or  train. 
The  boats  were  also  advertised  to  t'uke 
special  cargoes  of  fish,  "  wind,  weather, 
and  tide  permitting." 

At  the  trial  before  Mr.  JiLstice  Williams 
a  verdict  and  judgment  passed  for  the 
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plaintifffl  for  75/.  The  defendants  now 
moved  for  a  new  trial  on  the  ground  of 
misdirection  by  the  learned  Judge. 

The  Hon.  B.  Coleridge^  for  the  defendants. 
— The  learned  Judge  ruled  that  the  clause 
as  to  "  wind,  weather,  and  tide  permitting" 
only  applied  when  the  boats  wei-e  beaten 
back  or  it  was  not  safe  to  start.  This 
amounts  to  an  undertaking  that  if  the 
goods  are  received  and  the  train  and  boat 
go,  they  shall  go  with  them.  But  there  is 
no  Budi  undertaking — Lord  v.  TJie  Mid- 
land Railway  Company  (1). 

The  learned  Judge  was  also  wrong  in 
telling  the  jury  that  the  fact  that  the 
physical  capacity  of  the  ship  to  carry  the 
goods  was  reduced  by  the  necessity  to  keep 
her  seaworthy  did  not  bring  the  case 
within  the  exception.  But  it  is  submitted 
that  it  did — Le  Blanche  v.  The  London  and 
North  Western  Railway  Company  (2). 
The  circumstances  were  exceptional,  and 
the  company  are  only  bound  to  use  ordinary 
care — Anderson  v.  The  North  British 
Railway  Company  (3). 

The  conditions  subject  to  which  the 
goods  were  shipped  protect  the  company 
from  wairanty  of  due  arrival — Home  v. 
The  Midland  Railway  Company  (4).  The 
company  had  no  direct  notice  that  the 
goods  were  intended  for  the  Paris  market 
— Candy  v.  The  Midland  Railway  Com- 
pany (5),  The  Parana  (6),  and  The  Not- 
ting  Hill {7).  Where  there  is  deterioration 
the  value  is  to  be  ascertained  at  the  place 
of  arrival,  which  in  this  case  is  Boulogne 
—  CoUard  v.  The  South  Eastern  Railway 
Company  (8)  ;  and  the  difference  between 
that  on  the  actual  arrival,  and  the  value 
if  it  had  duly  arrived,  is  the  measure  of 
damage — Home  v.  Tlie  Midland  Railway 
Company  (4). 

(1)  36  Law  J.  Rep.  C.P.  170;  Law  Rep.  2  C.P. 
339. 

(2)  45  Law    J.  Rep.  C.P.    621 ;  Law  Rep. 

1  C.P.  D.  286. 

(3)  Conrt  of  Sess.  Cas.  4th  scries,  vol.  2.  p.  443. 

(4)  42  Law  J.  Rep.  C.P.  69;  Law  Rep. 
8  C.P.  131. 

(6)  38  L.  T.  226. 

(6)  45  Law  J.  Rep.  P.,  D.&  A.  108 ;  Law  Rep. 

2  P.  D.  118. 

(7)  53  Law  J.  Rep.  P.,  D.  &  A.  56 ;  Law  Rep. 
2  P.  D.  105. 

(8)  7  Hurl.  &  N.  79 ;  30  Law  J.  Rep.  Ezch. 
393. 
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Finlayt  Q.C.  (with  him  2>.  Kingsford).-^ 
It  was  admitted  by  the  defendants'  own 
witnesses  that  the  company  would  tike  any 
quantity  of  fish  tendered  at  Charing  Cross, 
and  it  would  be  negligence  to  take  in  Oc- 
tober such  a  quantity  as  they  could  safely 
can*y  only  in  summer  weather.  They  could 
have  taken  the  second  consignment  in  its 
entirety  had  they  not  preferred  to  take  the 
twenty-eight  horses.  It  was  proved  that 
a  second  boat  could  have  been  got  ready 
in  time  to  prevent  the  loas  of  the  Paris 
train  if  they  had  telegraphed  to  Folkestone 
when  they  found  the  quantity  was  so  large. 
They  ought  to  form  a  reasonable  judgment 
as  to  the  weather  and  the  capacity  of  the 
boat.  Whereas  here  they  took  such  an 
amount  of  fish  as  could  be  carried  in  no 
weather,  considering  the  other  cargo  they 
accepted.  It  was  in  effect  left  to  the  jury 
by  the  Judge  to  say  whether  the  defendants 
had  done  all  that  was  reasonable.  The 
defendants  are  liable  for  the  difierenoe  be- 
tween  the  value  of  the  goods  at  the  time 
at  which  they  arrived  and  that  which  would 
have  been  their  value  if  they  had  been 
delivered  at  the  time  contracted  for — Col- 
lard  V.  Tlie  South  Eastern  Railway  Com- 
pany (8)  and  Wilson  v.  TJie  Lancashire 
and  Yorkshire  Railway  Company  (9).  The 
company  had  notice  that  the  goods  were 
intended  for  Paris,  and  this  was  therefore 
not  an  ordinary  contract  to  carry  in  a 
reasonable  time,  but  a  special  undertaking 
to  carry  through  by  sjiecial  conveyance  at 
special  rates  with  a  special  knowledge  of 
the  intended  ultimate  destination — Simp- 
son  V.  The  London  and  North  Western 
Railway  Company  (10). 

Cave,  J. — There  must  be  a  new  trial 
in  this  case.  The  action  is  for  delay  in 
the  delivery  of  part  of  a  consignment  of 
fish  sent  on  the  22nd  and  25th  of  October, 
1883,  to  Boulogne  by  the  plaintifis  by  the 
defendants'  tidal  service.  By  the  terms  of 
the  contract  the  goods  were  to  be  sent  by 
the  special  train  and  tidal  boat — wind, 
weather,  and  tide  permitting.  On  the 
22nd  of  October,  1883,  on  the  arrival  of 
the  consignment  at  Folkestone,  the  whole 

(9)  9  Com.  B,  Rep.  N.S.  632 ;  30  Law  J.  Rep. 
C.P.  232. 

(io)  46  Law  J,  Rep.  Q.B.  182 ;  Law  Bep. 
1  Q.B.  D.  274. 
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could  nofc  be  shipped  on  board  the  tidal 
boat  in  the  then  state  of  the  weather  with 
safety  to  the  boat,  and  consequently  a  part 
of  it  had  to  be  shipped  on  board  a  cargo 
boat,  which  did  not  arrive  at  Boulogne 
until  an  hour  after  the  train  for  Paris  had 
left.  By  reason  of  this  delay  the  fish  did 
not  reach  Paris  till  twenty  four  hours  later 
than  it  would  have  arrived  if  sent  on  by 
tidal  boat,  and  was  then  in  a  deteriorated 
condition.  The  learned  Judge  directed 
the  jury  that  the  fact  of  not  carrying  by 
the  tidal  boat  was  a  breach  of  contract, 
because  the  defendants  had  undertaken  to 
carry  more  cargo  than  at  the  time  of  leav- 
ing port  her  physical  capacity  limited  by 
the  necessity  of  her  seaworthiness  would 
admit  of  her  taking  on  board.  With  this 
I  cannot  agree.  I  think  that  a  carrier 
such  as  this  company  when  agreeing  to 
carry  is  bound  to  take  reasonable  care  that 
the  goods  consigned  to  them  shall  either 
go  by  the  particular  boat  or  by  some  boat 
which  will  take  the  goods  so  that  they 
shall  arrive  at  their  destination  within  a 
reasonable  time.  The  company,  in  my 
judgment,  knew  that  that  destination  was 
Paris,  and  were  bound  to  use  all  reason- 
able care  to  get  them  there  in  time  \  but 
of  course  if  they  were  prevented  by  un- 
foreseen or  inevitable  circumstances,  such 
as  stress  of  weather,  not  attributable  to 
their  default,  they  would  not  ba  liable. 
But  this  question  of  negligence  was  not 
put  to  the  jury,  and  that  was  a  misdirec- 
tion. As  to  the  consignment  on  the  25th 
of  October,  1883,  the  case  is  different. 
The  company  received  the  fish  and  took 
it  to  Folkestone,  and  though  the  state  of 
the  weather  was  such  as  to  make  it 
dangerous  to  carry  the  goods  by  the  tidal 
boat,  yet  the  company  had  not  left  time 
between  the  arrival  of  the  train  and  the 
starting  of  the  boat  to  allow  of  the  fish 
being  got  on  board.  Even  then,  however, 
if  they  had  sent  on  the  fish  in  some  otl^er 
way  80  as  to  catch  the  Paris  train  there 
would  have  been  a  substantial  compliance 
with  the  terms  of  the  contract ;  but  this 
was  not  done.  Another  reason  for  not 
putting  the  fish  on  board  the  tidal  boat 
was  their  own  act  in  taking  twenty- eight 
horses  on  board  at  Folkestone,  thus  leaving 
insufficient  room  for  the  fish.  I  think, 
therefore,  the  company  unjustifiably  broke 


the  contract.  But  when  the  question  of 
damages  is  considered  we  meet  with 
another  difficulty.  They  appear  to  have 
been  made  up  of  two  sums,  first,  the  de- 
terioration of  the  fish  by  the  delay,  and 
secondly,  the  fall  in  the  prices  of  fi^h  in 
the  Paris  market  between  the  26th  and 
the  27th.  In  my  judgment  the  latter  can- 
not be  recovered.  The  contract  here  is  to 
deliver  at  Boulogne,  and  the  measure  of 
damages  is — although  it  is  Admitted  that 
sending  them  on  to  Paris  was  the  prudent 
thing  to  do — what  would  any  one  at 
Boulogne  have  given  for  the  fish  if  it  had 
arrived  in  proper  course,  and  what  would 
he  have  given  for  it  when  it  did  arrive. 
An  element  of  damage  that  is  not  recover- 
able having  been  thus  admitted,  there 
must  be  a  new  trial. 

Lord  Coleridge,  C.  J.,  concurred. 

Order  ahsolutefor  new  trial. 


Solicitors — C.  J.  Hobbs,  agent  for  Davenpcrt, 
Jones  k.  Glenister,  HastingB,  for  plaintiffs; 
W.  R.  Stevens,  for  compaDy. 


{GLEN  {appellant)  v.  the  church- 
wardens AND  overseers  OF 
the  parish  of  fulham  (re- 
apondenta). 

Metropolis  Management  Act — Rating — 
Precept  to  Overseers,  where  issued — 18  <Cr 
19  Vict,  c,  120.  ss.  158  and  161. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.O.  9.] 


1884.  1  RiDGWAY    (appellant)    v.    ward 
Dec.  1.  J  (respondent). 

Bread,  Sale  by  Weight — Deliver g  froni 
Cart  without  Weights  and  Scales — Prior 
Order^Q  d&  7  WiU.  4.  c.  37.  s.  7. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  20.] 
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[IN   THE   COURT   OF  APPEAL.] 
1884.     "1  SOOIKTK     GKNKRALE     DE      PARIS 
Nov.  22,    I        AND    ANOTHER  V,   THE    TRAM- 
27,28.      r      WAYS    UNION    COMPANY    (lIM- 

l>ec.  18.  J      ited)  and  others.* 

Comjmny — Shares — Choses  in  Action — 
Notice  to  Company — Companieg  Act,  1862 
(25  d:  26  Vict.  c.  89),  w.  22  a7id  30— 
Friority'^Recognition  of  Trtiata  by  Cam- 
pany  and  Us  Officers, 

The  later  in  time  of  two  persons  holding 
from  the  registered  sharelioUler  agreeuMmts 
to  transfer  shares  in  a  company  registered 
wilder  the  Companies  Act,  1862  nivd  1867, 
neither  of  whom  has  a  transfer  giving  him 
a  title  to  he  registered  by  tlie  company,  does 
not  obtain  a  title  superior  to  t/iat  of  t/ie 
liolder  of  the  first  agreement  by  first  giving 
fhotice  of  his  agreement  to  tlie  company. 

Section  30  of  tlie  (Joinjjanies  Act,  1862, 
which  provides  tluU  no  notice  of  any  trust 
s/mU  be  entered  mi  the  register  or  be  receiv- 
able by  the  registrar,  means  tJuit  no  notice 
of  a  trust  is  to  be  taken  by  tlie  comjxiny, 
although  {per  Cotton,  J^.J.,  and  Lindley, 
L.J.,  dubUante  Brett,  M.R.),  iftJie  direc- 
tors have  knowledge  of  circumstances  ren- 
dering it  urrong  to  accept  a  transfer,  they 
may  be  personally  liable. 

Information  given  at  tlie  funeral  of  a 
sliareholder  to  a  relative  wlio  was  secretary 
of  Hie  company,  held  not  to  amount  to 
notice  to  the  company. 

The  execution  by  a  registered  sltareholder 
of  a  deed  of  tra/nsfer^  blank  as  to  tlie  name 
of  tlie  transferee  and  tlie  number  and  iium- 
bers  of  sliaree^  which  blanks  were  subse- 
quently filled  in  without  re-execution  atul 
witltout  the  transferor  seeing  t/ie  deed  in 
its  complete  state,  does  not  confer  a  legal 
title  to  tlie  sJiares, 

Martin  v,  Sedgwick  (9  Beav.  333)  com- 
mented on. 

Appeal  of  the  defendants  Janet  Walker, 
William  Stuart  Walker,  and  Fi*ederick 
Ramsay  Walker,  executors  of  James  Scott 
Walker,  deceased,  hereinafter  called  *'  the 
defendants,"  from  the  judgment  of  Lopes,  J., 
without  a  jury,  delivered  at  Liverpool  on 
the  9th  of  A]>ril,  1884,  whereby  the  plain- 
tifl^  the  Socii^tc  Gdu6rale   de  Paris  and 

^  Coram  Brett,  II.U.,  Cotton,  L.J.,  and 
Lindley,  L.J. 

Vol.  54.~Q.B. 


Germain  Colladon,  hereinafter  called  "  the 
plaintiffs,"  were  adjudged  entitled  to  one 
hundi^  fully  paid-up  shares  of  the  Tram- 
ways Union  Company  ( Limited),  and  ''the 
defendants  "  ordered  to  deliver  ,the  certifi- 
cates and  transfera  thereof  to  the  plaintiffs 
and  to  pay  30/.  damages  and  costs  to  the 
plaintiffs. 

The  plaintiffs  the  Soci<^t6  Cl^n6rale  de 
Paris  are  a  El'rench  banking  company,  of 
which  the  plaintiff  Germain  Colladon  was 
the  manager  of  the  London  branch.  The 
defendants  the  Tramways  Union  Company 
(Limited)  are  a  company  with  liability 
limited  by  shai^es  incorporated  under  the 
Companies  Acts,  1862  and  1867.  By  an 
order  dated  the  18th  of  January,  1883,  all 
proceediiigK  in  the  action  against  the  Tram- 
ways Union  Company  (ijimited)  wei'e 
.stayed.  The  defendant  James  Montgomery 
Walker  did  not  appear  to  the  writ  The 
remaining  defendants,  being  the  appellants, 
are  the  executors  of  James  Scott  Walker, 
deceased. 

On  and  previously  to  the  9  th  of  Mareh, 
1881,  and  subsequently,  the  one  hundi*ed 
shares  in  question  were  duly  registered  in 
the  books  of  the  defendant  company  in  the 
name  of  the  defendant  James  Montgomery 
Walker. 

On  the  9th  of  Mareh,  1881,  the  defen- 
dant James  Montgomery  Walker,  by  an 
agreement  of  that  date,  gave  a  charge  on 
the  shares  to  James  Scott  Walker,  tho 
deceased,  and  handed  to  him  the  certificates 
and  a  ti'ansfer  in  blank. 

On  the  18th  of  February,  1882,  James 
Scott  Walker  died.  His  funeral  was  at- 
tended by  his  relative  J.  E.  Walker,  who 
was  the  secretary  of  the  defendants  the 
Tramways  Union  Company  (Limited). 
After  the  funeral  the  agreement  of  the  9th 
of  Mareh,  1881,  was  read  to  J.  £.  Walker. 

On  the  1st  of  December,  1882,  the  de- 
fendant James  Montgomery  Walker  pur- 
ported to  give  a  cliarge  on  the  same  shares 
to  the  plaintiff  company,  to  8ecui*e  a  debt 
from  him  to  them,  and  executed  a  deed  of 
transfer  which  was  blank  as  to  the  number 
and  the  numbers  of  the  shares  and  as  to  the 
name  of  the  transferee.  Subsequently  the 
name  of  tho  plaintiff  Colladon,  the  manager 
of  tho  company,  as  transferee,  and  the 
number  and  the  numbers  of  the  shares 
were  inserted,  and  the  transfer  was  exe- 
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cuted  by  the  plaintiff  CoUadon.  The  defen- 
dant James  Montgomery  Walker  accounted 
for  the  absence  of  the  certificates  by  saying 
that  they  bad  been  mislaid.  The  transfer 
was  so  executed  on  the  28th  and  30th  of 
December,  and  tendered  to  the  Tramways 
Union  Company  for  registration,  an  in- 
demnity against  the  lost  certificates  being 
offered.  The  plaintiffs  had  no  notice  of 
the  charge  to  James  Scott  Walker  until 
after  they  had  so  tendered  the  transfer  to 
the  Tramways  Union  Company. 

By  s  action  22  of  the  Companies  Act, 
1862,  it  is  enacted  that "  the  shares  or  other 
interest  of  any  member  in  a  company  under 
this  Act  shall  be  personal  estate  capable  of 
being  transferred  in  manner  provided  by 
the  regulations  of  the  company." 

Article  26  of  the  articles  of  association  of 
the  Tramways  Union  Company  (Limited) 
is  as  follows : — "  Subject  to  the  exercise 
by  the  company  of  the  powers  conferred  by 
the  Companies  Act,  1867,  of  issuing  share 
warrants  to  bearer,  and  to  any  regulations 
of  the  company  in  that  behalf,  shares  shall 
be  transferred  only  by  deed  executed  by  the 
transferor  and  transferee  and  duly  entered 
in  the  register  of  transfers." 

By  section  30  of  the  Companies  Act, 
1862,  it  is  enacted  that  "  no  notice  of  any 
trust,  expressed,  implied,  or  constructive, 
shall  be  entered  on  the  register  or  be  re- 
ceivable by  the  Registrar  in  the  case  of 
companies  under  this  Act  and  registered  in 
England  and  Wales." 

Article  22  of  the  articles  of  association 
of  the  Ti-amways  Union  Company  (Lim- 
ited) was  as  follows  ; — "  The  company 
shall  not  be  bound  by  or  recognise  any 
equitable,  contingent,  future,  or  partial  in- 
terest in  any  share  or  any  other  right 
in  respect  of  a  share  except  an  abso- 
lute right  thereto  in  the  person  from  time 
to  time  registered  as  the  holder  thereof, 
and  except  also,  as  regards  any  parent, 
guardian,  committee,  husband,  executor  or 
administi-ator  or  trustee  in  bankruptcy,  his 
right  under  these  presents  to  become  a 
meml)er  in  respect  of  or  to  transfer  a  share." 

Righijy  Q,C,  {B.  B,  Rogers  with  him), 
for  the  defendants  the  executors  of  James 
Scott  Walker. — The  titles  of  both  claimants 
are  equitable,  and  the  defendants  were  both 
first  in  time  and  notice  of  theii*  title  waa  first 
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given  to  the  company.  The  notice  to  the 
secretary  at  the  funeral  was  a  good  notice, 
although  received  in  his  character  as  rela- 
tive. In  GcbU  v.  Lewis  (1)  it  was  held 
that  notice  obtained  as  the  attorney  of  a 
transferee  of  a  policy  was  good  notice  to 
the  company  of  which  the  attorney  was 
agent.  In  Alletson  v.  Chichester  (2)  a 
notice  given  to  the  secretary  of  an  insnrance 
company  in  the  coarse  of  conversation  on 
other  matters  was  held  a  good  notice. 
Spencer  v.  Clarke  (3)  is  almost  directly  in 
point.  He  also  cited  The  Shropshire  Union 
Railway  and  Canal  Company  v.  Tfie 
Queen  (4). 

If  this  contention  be  untenable,  we  say 
that  the  shares  are  not  choses  in  action 
in  the  sense  that  notice  binds  their  dis- 
position, although  they  have  some  of  the 
qualities  of  choses  in  action — e.g.  they  are 
choses  in  action  within  the  meaning  of 
the  order  and  disposition  clause  in  bank- 
ruptcy— Ex  parte  The  Union  Bank  of 
Mancfiester  (5). 

[Cotton,  L.J.,  referred  to  the  remarks 
of  Turner,  L.J.,  in  Ex  parte  Boulton  (6), 
as  to  notice  upon  the  equitable  assignment 
of  shares.] 

Those  cases  turned  on  the  consent  of  the 
true  owner. 

[CoTPON,  L.J.,  refen-ed  to  Martin  v. 
Sedgwick  (7).] 

In  that  case  the  company  would  have 
been  bound  by  notice  of  the  trust.  Ex 
parte  Littledak  (8)  is  a  similar  case  to 
Ex  parte  BouUon  (6). 

Fiiday^  Q.C,  and  J,  M.  Solomon,  for 
the  plaintiffs. — Lopes,  J.,  decided  that  the 
plaintiffs  had  a  superior  equity  to  the  de- 
fendants. The  rule  as  to  notice  is  con- 
veniently laid  down  in  Rice  v.  Rice  (9). 

(1)  9  Q.B.  Rep.  730 ;  16  Iaw  J.  Rep.  Q.B,  110. 

(2)  44  Law  J.  Rep.  C.P.  163;  Law  Rep. 
lOC.P.  319. 

(3)  47  Law  J.  Rep.  Chanc.  692 ;  Law  Rep. 
9  Ch.  D.  137. 

(4)  45  Law  J.  Rep.  Q.B.  31 ;  Law  Rep. 
7  E.  &  I.  App.  497. 

(5)  40  Law  J.  Rep.  Bankr.  57;  Law  Rep. 
12  Eq.  354. 

(6)  1  De  Gex  k  J.  163;  26  Law  J.  Rep. 
Bankr.  45. 

(7)  9  Bear.  333. 

(8)  6  De  Gex,  M.  &  G.  714  ;  21  Law  J.  Rep. 
Bankr.  9. 

(9)  2  Drew.  77,  78 ;  23  Law  J.  Rep.  Cbaoc. 
289. 
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Priority  in  time  only  governs  when  the 
equities  are  equal.  There  were  no  lache9 
on  the  part  of  the  plaintiffs,  as  the  ahsence 
of  the  oertiOcates  was  accounted  for.  See 
the  observations  of  Lord  Cottenham  in 
Mangles  v.  Dixon  (10).  The  plaintiffs 
gave  notice  on  tending  the  transfer;  the 
defendants'  notice  at  the  funeral  was  not 
a  good  notice,  as  the  secretary  had  not 
autiiority  to  receive  it.  Under  section  19 
of  the  Companies  Act,  1856  (19  <&  20  Vict. 
c.  47),  which  provides  that  no  notice  of  a 
trust  shall  be*' receivable  by  the  company," 
Lord  Westbury  held,  in  Ex  parte  Stetoart 
(11),  that  notice  to  the  directors  was  bind- 
ing. A  fortioriy  it  is  binding  under  sec- 
tion 30  of  the  Companies  Act,  1862,  which 
says  that  no  notice  shall  be  received  by 
the  Registrar.  The  articles  of  association 
of  this  company  are  more  strongly  worded, 
but  the  same  reasoning  applies.  Notice  is 
effectual  to  take  the  shares  out  of  the  order 
and  ^disposition  clause  of  the  Bankruptcy 
Act — Ex  parte  BouUcn  (6)  and  Ex  parte 
The  Agra  Bank  (12).  If  the  notice  in 
this  case  was  ineffectual  to  bind  the  com- 
pany, it  was  equally  ineffectual  in  the 
order  and  disposition  cases.  In  Cumming 
V.  Preteott  (13)  the  priorities  were  held  to 
depend  on  the  priority  of  notice. 

The  transfer  executed  was  in  accordance 
with  article  26.  See  Perkirta  on  the  Lawes 
of  Engla/nd  (section  118).  Hudson  v. 
Revett  (14)  is  not  distinguishable  from 
this  case.  In  HeUl  v.  Clumdless  (16)  an 
alteration  of  a  lease  after  execution  by 
some  of  the  parties  was  held  not  to  invali- 
date it.  Registration  of  the  transfer  would 
be  effectual  alter  notice  of  the  defendants' 
charge^ Dodda  v.  Hills  (16),  Texira  v. 
Evans  (17),  and  France  v.  Clarke  (18). 

Ex  parte  Vallance  (19)  and  Binney  v. 

(10)  1  Mac.  k  G.  446 ;  19  Law  J.  Rep.  Chanc. 
240. 

(11)  4  De  Gex,  J.  k.  S.  543;  34  Law  J.  Rep. 
BaDkr.  6. 

(12)  37  Law  J.  Rep.  Bankr.  23 ;  Law  Rep. 
3  Chanc.  App.  555. 

(13)  2  You.  k  C.  488. 

(14)  5Bing.368;  7  Law  J.  Rep.C.P.(0.8.)  146. 
(16)  4  Ring.  123. 

(16)  8  Hem.  k  M.  424. 

(17)  Ex  rel.  Wilaon,  J.,  in  Afaitfr  v.  Miller ; 
1  Anst.  228. 

(18)  53  Law  J.  Rep.  Chanc.  585 :  Law  Rep. 
26  Ch.  D.  257. 

(19)  3  Mont,  k  Att.  224 ;  6  Law  J.   Rep. 
9ttnkr.62. 
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The  Ince  HaU  Coal  Company  (20)  were 
also  referred  to.  As  to  the  certificates  not 
being  forthcoming  they  cited  2'he  Shrop- 
shire Union  Railway  Canal  Company  v. 
77ie  Queen  (4) ;  and  as  to  damages,  Jacques 
Y.  Miller  {21), 
Jiigby,  in  reply. 

Cur,  adv,  vult, 

Brett,  M.H. — I  am  almost  inclined  not 
to  express  a  judgment  in  this  case.  Stil], 
as  I  have  formed  an  opinion  upon  the 
matter,  I  shall  express  it  shortly,  and  my 
brothers,  who  are  far  more  convei*sant  with 
the  subject-matter  of  this  appeal,  will  give 
more  elaborate  judgments. 

The  person  named  James  Montgomery 
Walker  seems  to  me  in  this  case  to  have 
acted  as  a  fraudulent  person,  and  the  ques- 
tion is,  who  is  to  suffer  by  reason  of  his 
fraud.     He  had  raised  money  or  borrowed 
money  from  James  Scott  Walker,  whom 
the  executor  defendants  represent,  and  he 
had  mortgaged  or  charged  certain  shares. 
He  had  delivered  to  James  Scott  Walker 
the  certificates  of  those  shares,  and  he  had 
given  him  a  blank  transfer ;  but  neither 
James  Scott  Walker  nor  his  executors  had 
completed  their  title  to  the  shares  by  get- 
ting themselves  entered  upon  the  register. 
It  is  obvious,  therefore,  that  their  tide  was 
a  mere  equitable  title.  James  Montgomery 
Walker  afterwards  borrowed  money  from 
the  plaintifib,  and  assumed  to  hypothecate 
or  to  pledge  the  same  shares  with  them. 
He  gave  the  numbers  of  the  shares  and  a 
blank  transfer,  alleging  that  the  certificates 
of  the  shares  were  lost.  K  nothing  else  had 
happened  I  apprehend  that  what  he  did 
would  have  amounted  to  an  equitable  mort- 
gage of  these  shares  to  the  plaintiffs,  and 
did  not  confer  a  legal  title  on  them.    1 1  was 
alleged  that  there  had  been  a  legal  transfer 
to  the  plaintiffs  by  reason  of  his  having 
executed  a  transfer  deed ;  and  it  was  said, 
having  done  that  which  was  equivalent  to 
a  legal  transfer,  he  gave  them  a  legal  title 
I  shall  not  go  further  into  that  transaction 
than  to  say  I  have  come  to  a  dear  opinion 
that  it  was  not  brought  within  the  case 
of  Hudson  V.  Revett  (14)  which  haa  been 
cited,  and  what  happened  could  not  be 
treated  as  a  delivery  of  a  deed  by  him,  and 

(20)  35  Law  J.  Rep.  Chanc.  363. 

(21)  47  Law  J.  Rep.  Chanc  644 ;  Law  Rep. 
6  Ch.  D.  153. 
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that  therefore  the  right  of  the  plaintiffs, 
just  like  the  right  of  the  defendants,  was 
an  equitable  right  only. 

Now  we  come  to  the  question,  what  are 
the  rights  of  the  parties,  the  rights  of  both 
being  mere  equiti\ble  rights.    These  shares 
are  shares  in  a  company,  which  company  is 
within  the  pi-ovL^ons  of  the  Act  of  1862, 
and  this  company  had  in  its  articles  a  clause 
which  went  as  far  as,  and  probably  farther 
than,  the  enactments  with  regard  to  such  a 
company  in  the  Act  of  1862.     We  have  to 
deal,  therefore,  with  the  equitable  rights  of 
these  parties  to  be  exercised  with  regard  to 
shai^  in  such  a  company.   The  question  re- 
solves i t sel f  into  a  question  of  notice.  It  wa.s 
said  that  the  defendants  had  given  notice  to 
the  com])any  of  their  equitable  right,  and 
in  support  of  that  allegation  there  were 
circumstances  which  were  given  in  evidence 
with  a  view  to  shewing  that  knowledge 
wa.s  brought  to  the  secretary  of  the  com* 
pany  at  a  funeral.     Now  I  confess  that 
my  mind  never  could  go  for  an  instant 
with  the  supposition  that  such  a  commu- 
nication was  to  be  considei-ed  as  notice  to 
the  company ;   it  is  a  casual  knowledge 
brought  home  to  the  secretary,   not  as 
seci-etary,  but  in  quite  another  capacity — 
namely,  as  a  relative  or  friend  of  the  de- 
ceased pei*8on  whose  funeral  he  was  attend- 
ing— and  nobody,  except  in  the  stress  of 
ai^piment  at  the  bar,  would  argue  that 
such  notice  to  the  secretary  of  a  company 
would  amount  to  notice  to  the  company. 
Therefore  you  have  the  equitable  rights  of 
the  executor  defendante  existing  first  in 
point  of  time,  but  without  any  notice  of 
their  equitable  claim  given  to  the  company. 
Now  comes  the  question  whether  the 
plainti£k,  although  their  equity  is  brought 
into  existence  later  than  the  defendants', 
can,  within  any  equitable  doctrine,  obtain 
priority  ovek*  the  defendants  1     It  was 
alleged  that  they  could,  because  it  was 
said  that  they  had  given  notice  to  the 
company.     It  is  true,  in  point  of  fact, 
that  they  have  given  a  notice  to  the  secre- 
tary, which  would  have  been  notice  to 
the  company.     But  what  is  this  equitable 
doctrine  of  notice  giving  a  superior  title, 
and  what  does  it  involve  ?    The  equitable 
doctrine  seems  to  me  to  involve  this,  that 
you  cannot  say  the  plaintifis  have  given  a 
valid  notice  to  the  company,  conferrin 
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superior  title,  unless  at  the  same  time  you 
say  that  that  notice  has  involved  certain 
consequences  and  liabilities  upon  the  com- 
pany— ^that  is,  has  turned  them  into  trus- 
tees.  Therefore,  unless  the  notice  has  had 
that  effect,  it  seems  to  me  tliat  the  equity- 
able  doctrine  cannot  be  said  to  be  fulfilled. 
Now  this  raises  the  question,  what  is 
the  effect  upon  that  equitable  doctrine  of 
the  section  which  has  bec^n  cited  in  the 
Act  of  1862,  and  of  such  an  article  as  that 
which  appears  in  the  articles  of  association 
of  the  company  in  question.   The  Act  says 
that  such  a  company  need  not  take  any 
notice  of  equitable  ti*usts — ^it  need  not  be 
bound  by  them;  but  if  you  allow  this  notice 
to  the  company  to  put  them  in  the  position 
of  trustees,  it  seems  to  me  you  do  exactly 
the  thing  which  the  Act  of  Parliament 
forbids.     If  thev  ai*e  to  be  turned   into 
trustees,  of  necessity  you  bind  them  to 
take  notice  of  trunts.     It  was  suggested  at 
one  time  that  the  only  meaning  of  that 
Act  of  Parliament  was  that  they  need  not 
enter  the  trusts  upon  the  register,  so  that 
the  register  would  be  kept  simple  and 
clear.     After  considering  the  matter    I 
cannot  accept  that  view.   For  the  moment 
it  impressed  me  much.     It  was  said  to 
have  been  the  suggestion  of  Loi-d  West- 
bury,  yet  I  do  not  think  his  suggestion 
went  that  length,  and  I  certainly  do  not 
think  that  sud^  can  be  the  meaning  of  the 
Act  of  Parliament.   The  legislation  would 
be  practically  ineffectual  if  you  confined 
the  meaning  of  it  only  to  that  extent.     It 
seems  to  me  that  the  Act  of  Parliament 
meant  that  the  company  need  not  take 
notice  in  any  way  at  all  of  trusts.     It  is 
contrary  to  sense  to  say  that  you  can  give 
a  notice  to  a  company  which  will  involve 
them  in  responsibility,  and  at  the  same 
time  say  that  they  need  not,  and  are  not 
bound  to  tiike  any  notice  of  trusts  at  all. 
The  one  statement  contradicts  the  other. 
It  seems  to  me  that  a  person  in  the  posi- 
tion of  the  plaintiffs,  having  the  equitable 
rights  of  the  plaintiffs,  cannot,  so  far  as 
the  company  is  concerned,  give  a  valid 
notice  to  the  company  which  shall  have 
the  effect  of  bringing  in  the  equitable 
doctrine,  so  that  the  notice  of  the  plain- 
tiffs gives  them  a  priority  over  the  de- 
fendants.    Whether  the  personal  notice 
to    the  secretary,    or  whether    pewonal 
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notice  to  some  of  the  directors,  or  suppoB- 
ing  all  of  them  had  personal  notice — 
whether  that  would  put  any  responsibility 
in  equity  upon  them  individually  it  seems 
to  me  not  necessary  to  decide  in  this  case. 
In  the  case  of  the  secretary,  for  instance, 
the  suggestion  would  seem  to  me  to  put 
him  into  a  difficulty  in  which,  as  at  pro- 
sent  advised,  I  have  an  inclination  of 
opinion  that  no  man  ought  to  be  put, 
namely,  that  on  the  one  hand  he  would 
incur  responsibility  by  doing  anything 
contrary  to  the  notice  given  him  by  per- 
sons in  the  position  of  the  plaintiff,  and 
on  the  other,  he  might  be  directed  and 
ordered  by  his  own  masters  to  do  that 
which  would  be  a  breach  of  that  responsi- 
bility. I  doubt  very  much  whether  any 
personal  obligation  can  be  put  upon  the 
secretary  by  such  a  notice.  It  is  not  in- 
tended to  be  a  notice  to  him  upon  which 
he  is  to  act  as  an  individual,  but  it  is 
only  given  to  him  in  order  that  he  may 
transfer  it  to  the  directors  or  the  company 
of  whom  he  is  the  servant.  The  same 
difficulty  to  my  mind  exists  with  regard 
to  individual  directors,  whether  they  can 
be  made  personally  responsible — ^because 
directors  again,  although  they  are  in  a 
different  position  to  the  secretary,  are  afber 
all  mere  servants  of  the  company,  and  I 
liave  my  doubts  even  about  them.  I  only 
say  this  as  to  the  individual  responsibility 
of  persons  to  whom  notice  is  actually 
given  by  way  of  guarding  myself  from 
being  obb'ged  to  decide  that  point  now  or 
to  decide  it  before  it  is  absolutely  neces- 
sary for  the  Court  to  come  to  a  conclusion 
upon  the  matter.  Therefore  I  myself,  for 
the  reasons  I  have  shortly  given,  am  of 
opinion  that  the  plaintiffs  in  this  case 
have  no  equity  superior  to  that  of  the 
defendants,  and  that  the  defendants'  prior 
equity  ought  therefore  to  prevaiL 

With  regard  to  the  authorities  which 
have  been  cited  in  reference  to  goods 
being  within  the  order  and  disposition  of 
the  bankrupt,  my  own  opinion  is  that 
they  do  not  touch  this  case.  In  the  great 
majority  of  cases  raising  the  question 
whether  goods  are  within  the  order  and 
disposition  of  the  bankrupt,  there  are  two 
parts  to  the  proposition :  they  must  be 
in  the  order  and  disposition  of  the  bank- 
rupt, and  also  there  must  be  the  consent 
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of  the  true  owner.  My  own  opinion  is 
that  all  the  cases  but  one  with  regard  to 
this  matter  in  which  such  shares  have 
been  considered,  turned  upon  the  question 
whether  they  were  in  the  order  and  dispo- 
sition of  the  bankrupt  with  the  consent  of 
the  true  owner ;  and  that  the  fact  of  notice 
having  been  given  by  the  equitable  owner 
shewed  that  they  were  not  in  the  order 
and  disposition  of  the  bankrupt  with  his 
consent.  With  regard  to  the  case  of  The 
Agra  Bank  (12),  my  own  view  of  it  is  this  : 
that  the  Court  assumed,  without  fully 
considering  the  point  which  is  now  before 
UR,  that  by  reason  of  notice  the  shares  in 
that  case  were  not  in  the  order  and  dispo- 
sition of  the  bankrupt — and  therefore,  as 
advised,  that  case  does  not  in  any  way 
govern  this.  Whether  the  considerations 
which  have  been  called  to  our  attention 
in  this  case  were  or  were  not  overlooked 
in  that  case  is  not  material,  when  that 
case  is  being  considered  not  by  way  of 
appeal  from  it,  but  merely  as  an  authority 
for  a  legal  proposition. 

Cotton,  L.J. — The  plaintiffs  in  this  case 
seek  to  establish  as  against  the  defendants, 
the  executors  of  James  Scott  Walker,  a 
claim  to  100  shares  in  the  Tramways  Union 
Company,  now  standing  in  the  name  of 
James  Montgomery  WsSker.  The  title  of 
the  executors  is  admittedly  equitable  only, 
and  the  first  question  is,  what  is  the 
plaintiffs*  title  ?  Is  it,  as  alleged  by  the 
statement  of  claim,  legal,  or  equitable  only  t 

The  articles  of  the  Tramwajrs  Union 
Company  require  that  transfers  of  shares 
in  the  company  must  be  by  deed.  It 
appears  that  at  the  time  when  J.  M. 
Walker  signed  and  sealed  the  instrument 
on  which  the  plaintiffs  rely,  neither  the 
number  or  numbers  of  the  shares  nor  the 
name  of  the  intended  transferee  was  in- 
serted, but  that  the  name  of  the  plaintiff 
Colladon,  the  number  and  the  numbers  of 
the  shares  were  afterwards  filled  in,  but  not 
by  or  by  the  direction  or  in  the  presence 
of  the  defendant  J.  M.  Walker.  He, 
after  the  blanks  were  thus  filled  in,  sent 
to  the  Tramways  Union  Company  a  letter 
to  indemnify  them  if  they  would  recognise 
the  transfer  of  the  shares  without  proiduc- 
tion  of  the  certificate,  which,  in  fiict,  was 
then    in  the  possession  of  James  Scott 
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Walker.  But  it  does  not  appear  that 
J.  M.  Walker  knew  whose  name  had  been 
inserted  as  transferee,  and  in  my  opinion 
there  is  no  such  evidence  as  would  justify 
us  in  finding  that  there  was  a  delivery  by 
J,  Montgomery  Walker  of  the  transfer 
as  his  deed  after  the  blanks  had  been 
filled  in. 

Under  these  circumstances  I  am  of 
opinion  that  no  deed  of  transfer  of  the 
shares  in  favour  of  the  plaintiff  Oolladon 
was  executed  by  J.  M.  Walker  so  as  to 
enable  the  plaintiffs  to  require  the  com- 
pany to  register  Oolladon  as  holder  of  the 
shares,  and  that  the  action  must  be  con- 
sidered as  one  by  the  plaintifis  to  compel 
J.  M.  Walker  specifically  to  perform  his 
contract  with  them  bv  transfer  of  the 
shares,  notwithstanding  the  claims  of  the 
defendants  the  executors  of  J.  S.  Walker. 
These  claims  are  founded  on  a  contract 
earlier  in  date  than  that  under  which  the 
plaintiff  claim,  and  the  question  is,  how 
can  the  plaintifis  establish  that  the  Court 
is  required  to  disregard  the  priority  which 
the  dates  give  to  the  executors,  unless 
there  is  sufficient  to  give  the  plaintifis  an 
equity  against  the  executors  so  as  to  pre- 
vent them  from  insisting  as  against  the 
plaintifis  on  their  title  to  the  shares. 

The  principal  point  urged  on  behalf  of 
the  plaintiffii  was  this  :  that  notice  of  their 
daim  to  the  shares  was  given  to  the  com- 
pany before  the  board  had  any  knowledge 
or  notice  of  the  claim  of  the  executors, 
and  that  on  the  principle  laid  do¥ni  in 
Dearie  v.  Hall  (22)  this  gave  priority  to 
the  plaintifis. 

I  will  first  dispose  of  the  contention 
urged  on  behalf  of  the  defendants,  that,  in 
fact,  notice  was  given  of  their  claim  before 
any  was  given  of  the  plaintifis'  charge. 
What  the  executors  relied  on  as  notice 
was  this :  the  secretary  of  the  company, 
whose  duty  it  was  to  keep  under  the  con- 
trol of  the  board  the  register  of  transfers, 
was  a  relation  of  J.  S.  Walker,  and  he  was 
present  when,  on  the  day  of  the  funeral, 
the  solicitor  of  the  deceased  read,  amongst 
other  documents  relating  to  the  deceased's 
estate,  the  agreement  under  which  the 
executors  daitn.  When  notice  to  the 
board  is  necessary  it  is  not  essential  that 
notice  should  be  given  formally,  but  notice 

(22)  3  Buss.  1. 
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to  be  efiectual  must  be  information  given 
or  coming  to  them  as  directors,  or  in  a 
matter  relating  to  the  interests  of  their 
company.  But  here  the  information  given 
to  the  secretary  was  given  to  him  not  as 
secretary  to  the  company,  but  as  a  relation 
of  the  deceased,  and  not  with  reference  to 
the  afiairs  or  business  of  the  company, 
but  as  explanatory  of  the  state  of  the 
afiairs  of  the  deceased.  I  am  of  opinion 
that  the  defendants  the  executors  have 
not  shewn  that  the  board  or  the  company 
had  notice  of  their  claim  before  they  re- 
ceived notice  of  that  of  the  plainti^'. 

We  must,  therefore,  consider  the  ques- 
tion, which  is  one  of  great  importance, 
whether  the  priority  of  notice  given  by 
the  plaintifis  is  sufficient  to  displace  the 
prior  daim  of  the  executors. 

The  company  was  one  formed  under  the 
Companies  Act,  1862.  The  22nd  section 
of  that  Act  enacts  as  follows : ''  The  sharefl 
or  other  interest  of  any  member  in  a 
company  under  this  Act  sliall  be  personal 
estate  capable  of  being  transferred  in 
manner  provided  by  the  regulations  of  the 
company." 

The  30th  section  enacts  :  '*  No  notice  of 
any  trust,  expressed,  implied,  or  construc- 
tive, shall  be  entered  on  the  register  or  be 
receivable  by  the  Begistrar  in  the  caae  of 
companies  under  this  Act  and  registered 
in  England  or  Ireland." 

Moreover,  the  22nd  of  the  articles  of 
association  of  the  company  provides  as 
follows  :  [the  learned  Judge  read  it.]  Of 
course  this  is  subject  to  the  qualification, 
that  if  a  transfer  be  executed  so  as  to  be 
efiectual  under  the  Act  and  the  regulations, 
the  transferee  has  a  right,  as  against  the 
company,  to  be  recognised  as  a  legsA  share- 
holder and  to  be  entered  upon  the  register. 

The  defendants  say,  that  having  regard 
to  the  Act  and  articles,  any  notice  to  the 
board  would  be  inoperative  and  of  no  efibct, 
that  the  Act  and  articles  justify  and 
require  the  board  to  disregard  any  notice 
given  of  any  contract  afifecting  shares 
other  than  an  efl^ual  deed  of  transfer. 
This  contention,  I  think,  goes  too  far. 
The  clause  in  the  Act  and  that  in  the 
articles  prevent  any  one  from  asserting, 
as  between  himself  and  the  company,  that 
he  is  entitled  to  the  position,  or  any  of 
the  benefits  of  the  position,  of  a  ahare> 
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holder,  unless  he  is  an  allottee  of  shares, 
or  a  transferee  under  an  instrument  such 
as  required  by  the  constitution  of  the 
company.  But  neither  the  Act  of  Par- 
ment  nor  the  articles  in  any  way  lay 
down  that  the  directors  can  neglect  a 
notice  informing  them  of  circumstances 
which  render  it  wrong  for  them  to  accept 
or  recognise  a  transfer  by  the  registered 
shareholder  so  as  to  defeat  or  prejudice 
rights  of  which  they  have  been  informed 
by  the  notice.  This  is,  I  think,  in  accord- 
ance with  the  view  expressed  by  Lord 
Wcstbury  in  Ex  parte  Stewart  (11).  In 
my  opinion,  where  the  board  have  actual 
knowledge  of  circumstances  which  shew  a 
claim,  though  an  equitable  one,  to  shares, 
it  would  be  their  duty  to  refuse  to  raster 
a  transfer  by  the  shareholder,  apparently 
in  violation  of  the  rights  of  which  they 
have  knowledge,  until  they  have  inves- 
tigated the  conflicting  claims,  or  have  given 
notice  to  the  person  whose  claims  are 
apparently  inconsistent  with  the  proposed 
transfer.  The  company  are  not  bound  to 
recognise  trusts,  and  in  my  opinion  cannot 
be  made  liable  for  accepting  a  transfer  by 
any  notice  not  to  allow  a  transfer,  or  by 
any  knowledge  of  the  board  of  facts  incon. 
sistent  in  equity  with  the  right  to  transfer. 
But  here,  as  in  most  companies,  it  is  part 
of  the  duty  of  the  board  to  control  the 
entries  on  the  register.  I  do  not  say  that 
the  directors  would  in  all  cases  be  liable 
if  they  registered  a  transfer  inconsistent 
with  an  equitable  claim  of  which  they 
have  received  notice,  or  that  they  are 
lx)and  to  keep  a  register  or  record  of  such 
notices ;  but  where  they  ai*e  asked  to  re- 
gister a  transfer  which,  from  circumstances 
in  fact  known  to  them  at  the  time,  would 
be  in  violation  of  the  rights  of  others,  in 
my  opinion  they  cannot,  either  safely  to 
themselves  or  without  disregard  of  their 
duty,  register  the  transfer. 

The  cases  on  the  question  whether  shares 
are  in  the  order  and  disposition  of  a 
bankrupt,  which  I  shall  hereafter  ex- 
amine, are  inconsistent  with  the  contention 
that  notice  to  the  board  can  be  treated 
as  a  nullity,  or  as,  under  all  circumstances, 
of  no  effect.  But  the  question  neverthe- 
less remains,  whether  the  principle  as  to 
priority  established  in  Dearie  v.  HaU 
(22)  is  applicable  to  equitable  assignments 
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of  shares  in  companies  where,  till  an 
effectual  instrument  of  assignment  is  exe- 
cuted, there  can  be  no  claim  against  the 
company,  however  complete  in  equity  the 
contract  of  assignment  may  be  as  between 
the  shareholder  and  his  transferee.  Where 
there  is  an  assignment,  available  only  in 
equity,  of  an  interest  in  personalty  vested 
in  a  trustee,  or  of  a  debt  due  to  the 
assignor,  there  notice  is  necessary;  for 
until  notice  is  given  the  trustee  can  pay 
to  his  original  cestui  qtie  trust,  and  the 
debtor  may  pay  to  his  creditor.  But  after 
•  notice  the  trustee  holds  the  fund  in  trust 
for  the  assignee,  and  the  debtor  cannot 
obtain  a  good  discharge  without  the  con- 
currence of  the  transferee.  In  equity, 
without  any  further  act  done  by  the 
assignor  as  against  the  trustee  or  debtor, 
there  is  a  change  of  the  person  entitled  to 
be  considered  the  cestui  que  trust  or  cre- 
ditor, and  disregard  of  the  assignment 
will  in  equity  make  the  trustee  or  debtor 
liable.  In  a  case  like  the  present  the  com- 
pany do  not  recognise,  and  are  in  no  way 
bound  to  recognise,  trusts,  and  there  is  no 
claim  against  the  company  unless  and 
until  the  shares  are  effectually  transferred. 
But  the  cases  as  to  order  and  disposition 
are  strongly  relied  upon  by  the  plaintifis, 
and  must  be  considered.  These  decisions 
establish  that  in  coses  whera  shares  in 
companies  would  otherwise  be  in  the  order 
and  disposition  of  a  bankrupt,  the  know- 
ledge of  the  board  previously  to  the  bank- 
ruptcy of  an  existing  equitable  claim  will 
prevent  the  shares  from  being  within  the 
order  and  disposition  clause.  Some  of 
these  decisions  may  be  explained  by  the 
suggestion  which  lias  been  made,  that 
where  the  notice  has  been  given  by  the 
person  entitled  to  the  equitable  charge  or 
interest,  this,  even  though  the  notice  were 
ineffectual,  would  establish  that  the  shares 
were  not  left  in  the  disposition  of  the 
bankrupt  with  the  consent  of  the  true 
owner.  But  this  explanation  cannot  apply 
to  the  decision  in  the  case  of  The  Agra 
Bank  (12),  where  no  notice  was  given  by 
the  equitable  incumbrancer  but  the  direc- 
tors had  knowledge  of  the  transaction. 
These  cases  thei^efore  establish  that  notice 
to  or  knowledge  of  the  board  is  effectual 
to  prevent  a  subsequent  transfer  by  the 
shareholder — that  is,  take  them  out  of  his 
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dispositioD.  But  iti  none  of  these  cases 
was  there  any  question  as  to  the  effect  of 
notice  on  the  priority  of  equitable  incum- 
brancers, and  in  all  cases  the  equitable 
incumbrance  was  of  necessity  prior  in  date 
to  the  title  of  the  assignee.  Moreover,  in 
these  cases,  wheix)  in  the  absence  of  notico 
the  title  of  the  assignee  in  bankmptcy 
prevailed,  nothing  fuHher  i-emained  to  bo 
done  by  the  shareholder,  inasmuch  as 
where  shai'es  are  in  the  order  and  dispo- 
sition  of  a  bankrupt,  the  Act  gives  the 
assignee  in  bankruptcy  a  right  thereto. 
These  cases  therefore  are  quite  satisfied 
by  giving  to  a  notico  to  the  boai-d  of  an 
equitable  incumbrance  on  shares  the  effect 
of  requiring  the  bojird  not  to  register 
a  subsequent  tiunsfer  without  enquiry 
whether  it  is  in  violation  of  rights  created 
by  the  transferor.  As  ali'eady  pointed 
out,  there  is  an  essential  difference  between 
the  niitui-e  of  shares  and  of  an  equitable 
assignment  thereof,  and  that  of  choses  in 
action  properly  so  called  and  assignments 
thei*eof ;  and  in  my  opinion  we  ought  not 
to  apply  the  rule  established  as  regai*ds 
the  latter  to  a  subject-matter  of  so  dif- 
ferent a  nature,  or  to  lay  down  that  a 
prior  equitable  interest  in  shares  is  to  be 
postponed  to  one  later  in  date,  merely 
bect\use  the  person  entitled  to  the  latter 
has  first  given  notice  of  his  claim,  unless 
we  are  compelled  by  decisions  so  to  hold. 
Thereis,!  think,  one  decision  only  which 
can  be  quoted  by  the  plaintiffs  as  in  their 
favour,  Martin  v.  Sedgwick  (7).  In  that 
case,  as  reported,  Lord  Langdale  held  that 
the  interest  of  cestui  que  trust  of  shares 
must  be  postponed  to  the  claim  of  a  person 
holding  a  security,  apparently  effectual 
only  in  equity,  created  by  the  trustee  of 
the  shares,  of  which  he  had  given  notice 
to  the  company,  on  the  ground  that  the 
cestui  que  trust  had  given  no  notice  to  the 
company.  If  this  was  in  fact  the  decision, 
this  Coui't  is  not  bound  by  it,  and  I  think 
should  decline  to  follow  it ;  and  indeed  it 
must  be  considered  as  having  been  over- 
ruled by  Pinkett  v.  Wright  (23),  affirmed 
in  the  House  of  Loi'ds  (24).  But  in 
the  case  of  Kc  parte  Uoulton  (G)  Loi*d 
Justice  Turner  expressed  himself  in  terms 
which  Btr(^M;riy  su]>port  the  plaintiffs'  con- 

(23)  2  Hare,  120;  12  Law  J.  Ucp.  Chanc.  111). 

(24)  12  CI.  &  h\  701. 
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tention.  Any  opinion  expressed  by  Lord 
Justice  Turner  is  entitled  to  the  greatest 
weight,  but  the  opinion  which  he  expressed 
was  not  neoessaiy  for  the  decision  of  tho 
case  before  him,  which  was  one  under 
the  order  and  disposition  clause  of  the 
Bankruptcy  Act,  and  no  decision  except 
that  of  Martin  v.  Sedgwick  (7)  could 
be  quoted  by  the  plaintiffs  in  support  of 
tho  view  thus  expi^essed  by  Uie  Lord 
Justice  Turner.  In  my  opinion  we  ought 
not  to  be  induced,  by  respect  for  what  he 
said,  to  apply  the  rule  established  in  Dearie 
V.  Hall  (22)  to  dealings  mth  property,  to 
which  in  principle  that  rule  is  in  our 
opinion  not  applicable. 

In  my  opinion  notice  of  an  equitable 
claim  to  sluu'es  given  to  directors  undo* 
circumstances  like  those  of  the  present 
aise  gives  no  right  as  against  the  com- 
pany, and  operates  only  as  a  notice  to 
them  not  to  allow  a  transfer  witiiout 
giving  the  person  of  whose  claim  they 
have  notice  a  reasonable  time  to  enforce 
his  claim ;  and  that  it  is  effectual  only  for 
a  reasonable  period,  that  is,  for  the  time 
during  which  it  must  be  presumed  that 
the  facts  remain  pi'esent  to  the  minds  of 
the  directors,  and  that  they  ought  to 
consider  the  claim  as  a  continuing  one, 
but  that  it  in  no  way  affects  the  priority 
hUer  se  of  those  who  have  claims  to  the 
shares  available  only  in  equity. 

LiNDLEY,  L.J. — The  first  matter  for  con- 
sideration is  the  title  of  the  plaintiffs  and  of 
the  defendants.  The  defendants*  title  is 
equitable  only.  They  hold  a  blank  transfer 
and  the  shai-e  certificates;  but  the  l^al  title 
cleai'ly  is  not  in  them.  The  plaintifis'  title 
is  also  equitable  only.  They  held  a  transfer 
in  blank,  and  then  filled  it  up;  but,  notwith- 
standing the  reference  to  it  by  the  trans- 
ferer in  his  letters  of  indemnity,  the  transfer 
in  its  complete  state  was  never  seen  by  him, 
nor  is  there  any  evidence  to  shew  that  ha 
knew  how  it  was  filled  up,  or  the  state  in 
which  it  was  when  it  is  contended  that  he 
ought  to  be  ti-eated  as  having  I'edelivered 
it.  Had  there  been  such  evidence  I 
should  have  been  prepared  to  infer  a  de- 
livery after  the  ti^ansfer  had  been  duly 
filled  up,  on  the  authority  of  the  case  of 
Hudson  V.  Revett  (14).  But  as  the  evi* 
dence  stands,  I  think  such  an  inference 
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ought  not  to  be  drawn ;  and  Mr.  Justice 
Lopes,  who  tried  the  case  and  heard  the 
evidence,  arrived  at  the  same  conclusion. 
The  plaintiffs,  therefore,  must  be  treated 
as  having  only  an  agreement  to  transfer, 
and  not  as  the  legal  transferees  of  the 
shares  by  virtue  of  a  deed  duly  executed 
by  the  transferor. 

The  titles  of  both  parties  being  equit- 
able, the  next  point  to  determine  is  their 
priorities.  The  defendants  contended  that 
they  were  entitled  to  priority :  first,  because 
their  security  was  first  in  point  of  time, 
and  they  gave  notice  of  it  to  the  com- 
pany before  the  plaintiffs  gave  the  company 
notice  of  their  security;  and,  secondly, 
because  even  if  they  did  not,  still  their 
security  was  first  in  point  of  date,  and 
they  have  done  nothing  which  entitles  the 
plaintiff  to  say  that  they  have  acquired  a 
better  right  than  they  to  the  legal  owner- 
ship of  the  shares.  The  plaintiffs,  on  the 
other  hand,  contend  that  they  are  entitled 
to  priority  over  the  defendants :  first,  be- 
cause they  first  gave  notice  of  their  secu- 
rity to  the  Tramways  Union  Company; 
and,  secondly,  because  even  if  this  is  not 
sufficient,  still,  by  reason  of  the  conduct 
of  J.  S.  Walker  and  the  defendants,  the 
plainti£&  have  acquired  a  better  right  than 
they  to  the  legal  ownership  of  the  shares. 

It  will  be  convenient  first  to  consider 
the  question  whether  the  tramways  com- 
pany had  notice  of  the  defendants'  secu- 
rity before  the  plaintifis  gave  notice  of  their 
security.  The  notice  alleged  to  have  been 
given  to  the  company  of  the  defendants' 
security  was  given  as  follows  :  Mr.  J.  E. 
Walker,  who  was  secretary  of  the  Tram- 
ways Union  Company,  was  present  at  the 
funeral  of  Mr.  J.  S.  Walker.  On  that  oc- 
casion the  agreement  creating  his  security 
was  read;  and  Mr.  J.  E.  Walker  said  in  his 
evidence  that  he  recollected  the  clause  in 
the  agreement  relating  to  the  shares,  be- 
cause it  interested  him  as  secretary  to  the 
company ;  but  he  also  stated  that  he  did 
not  consider  the  notice  at  the  funeral  an 
official  notice.  Under  these  circumstances 
Mr.  Justice  Lopes  held  that  what  took 
place  at  the  funeral  was  not  notice  to  the 
company  of  the  defendants'  security,  and  I 
entirely  concur  in  his  decision  on  this  point. 
The  secretary  was  in  no  way  representing 
the  company  at  the  funeral ;  no  notice  was 
Vol.  64.— Q.B. 
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given  to  him  as  the  agent  of  the  com- 
pany, nor  did  he  acquire  any  knowledge 
of  the  defendants'  security  whilst  trans- 
acting the  company's  business,  or  in  any 
way  for  or  on  behalf  of  the  company.  It 
appears  to  me,  therefore,  impossible  to 
treat  the  company  as  having  acquired 
through  him  notice  of  the  defendants'  se- 
curity before  the  plaintiffs  gave  notice  of 
theirs. 

I  pi^oceed  now  to  consider  whether  the 
plaintifis  obtained  priority  over  the  defen- 
dants by  first  giving  notice  to  the  com- 
pany of  their  security  and  requiring  the 
company  to  register  them.  Mr.  Justice 
Lopes  decided  this  point  in  favour  of  the 
plaintiffs.  The  point  thus  raised  is  one  of 
very  great  importance,  and  it  is  surprising 
to  find  how  little  authority  there  is  upon  it. 
It  becomes  necessary,  therefore,  to  examine 
it  carefully  upon  principle. 

In  the  first  place  it  is  necessary  to  bear 
in  mind  that  we  have  to  deal  witii  a  com- 
pany registered  under  the  Companies  Act, 
1862,  and  not  with  a  company  which  is  a 
mere  partnership,  with  transferable  shares, 
not  governed  by  any  statute.  Shares  in 
companies  governed  by  the  Companies 
Act,  1862,  are  declared  by  section  22  to  be 
personal  estate  capable  of  being  trans- 
ferred in  manner  provided  by  the  regula^ 
tions  of  the  company.  The  interest  of  a 
shareholder  is  a  legal,  not  an  equitable 
intei'est ;  and  this  legal  interest  is  capable 
of  legal  transfer,  'fiie  form  of  tKUOsfer 
— e.g.  whether  it  is  to  be  by  deed  or 
not---Klepends  on  the  regulations  of  the 
company.  In  this  particular  company 
a  deed  was  necessary.  When  a  share- 
holder entitled  to  transfer  his  shares  has 
duly  executed  a  proper  transfer  to  an  un- 
objectionable transferee  who  has  duly  ac- 
cepted a  transfer,  the  transferee  has  a 
legal  right  to  the  shares  transferred,  and 
ho  can  compel  the  company  by  legal  as 
distinguished  from  equitable  proceedings 
to  recognise  his  title,  and  can  compel  the 
company  by  legal  proceedings  taken  in  his 
own  name  to  register  him  as  a  shareholder. 
In  this  respect  shares  are  different  from 
debts,  and  by  reason  of  this  difference  it 
has  been  held,  and  I  think  properly,  that 
shares  in  companies  governed  by  the  Com- 
panies Act,  1862,  are  not  choses  in  tM^ion 
within  the  meaning  of  the  reputed  owner- 
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ship  clause,  section  15  of  the  Bankruptcy 
Act,  1869 — Ex  parte  The  Union  Bank  of 
Manchester  (5).  Shares  in  companies  are 
no  doubt  often  spoken  of  as  chases  in 
action;  but  that  expression,  which  was 
originally  confined  to  debts,  has  unfor- 
tunately been  gradually  extended  to  all 
incorporeal  personal  property  —  e,g,  to 
Government  annuities,  copyrights,  and 
patents.  (See  Williams  on  Personal  Pro^ 
perty,  7th  edition,  p.  6.)  But  if  shares  in 
companies  registered  under  the  Companies 
Act,  1862,  are  spoken  of  as  choses  in  a^ion, 
care  must  be  te.ken  not  to  overlook  the 
fact  that  their  transferee  has  a  legal  and 
not  merely  an  equitable  right  to  become  a 
shareholder. 

If  a  shareholder  in  a  company  governed 
by  the  Companies  Act,  1862,  does  not 
transfer  his  shares,  but  agrees  to  transfer 
them  or  to  hold  them  upon  trust  for  another 
either  absolutely  or  by  way  of  security,  there 
can  be  no  doubt  as  to  the  validity  of  the 
agreement,  or  as  to  the  effect  of  it  as 
between  the  parties  to  it.  As  between 
them  the  agreement  or  trust  can  be  en- 
forced; but  as  regards  the  company  the 
shareholder  on  the  register  remains  share- 
holder still;  he  is  the  person  to  exercise 
the  rights  of  a  shareholder,  e.g.  to  vote  as 
such,  to  receive  dividends  as  such,  and  to 
transfer  the  shares.  On  the  other  hand, 
he  and  he  alone  is  liable  for  calls,  and  to 
be  put  on  the  list  of  contributories  if  the 
company  is  wound  up.  The  person  having 
the  beneficial  interest  in  the  shares  has  as 
against  the  company  no  right  to  them ;  he 
Ims  as  against  the  company  no  right  to 
have  them  registered  in  his  name.  But 
it  is  necessary  to  consider  another  matter 
— namely,  the  effect  of  a  notice  given 
to  a  company  by  a  cestui  que  trust  or 
equitable  mortgagees  of  shares  in  it ;  and 
in  particular  it  is  necessary  to  oonsider 
whether,  after  such  a  notice,  the  company 
can  properly  decline  to  permit  the  regis- 
tration of  a  transfer  by  the  registered  holder 
of  the  shares.  It  is  obvious  that  the  ques- 
tion is  one  of  the  utmost  importance,  not 
only  to  equitable  owners  and  mortgagees  of 
shares,  but  also  to  companies;  for  whilst,  on 
the  one  hand,  if  the  notice  is  valueless,  an 
equitable  owner  or  mortgagee  will  be  at  the 
mercy  of  the  registered  owner ;  yet>  on  the 
other,  if  the  notice  operates  as  a  stop  on 
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the  transfer  of  the  shares,  companies  must 
be  careful  to  preserve  such  notices,  and 
not  to  disregard  them.  A  very  onerous 
duty  will  be  thrown  upon  them,  for  they 
will  in  this  case  not  only  have  to  keep  a 
register  of  shareholders  and  of  transfers, 
but  in  some  shape  or  other  a  register  of 
notices  of  equitable  interests. 

Now  if  we  turn  to  the  Companies  Act, 
1862,  we  shall  find  enactments  requiring 
companies  governed  by  it  to  keep  a  register 
of  members  (sections  25  to  37).  Moreover, 
upon  the  production  of  a  proper  transfer 
duly  executed,  either  a  transferor  or  a 
transferee  can  require  the  company  to  sub- 
stitute the  name  of  the  transferee  for  that 
of  the  transferor  on  the  register  (see  Com- 
panies Act,  1862,  s.  35,  and  Companies  Act, 
1 867,  s.  26).  Provision  is  also  nuule  for  the 
registration  of  holders  of  share-warrants 
entitling  the  bearer  to  be  registered  as  a 
member  (Companies  Act,  1867,  s.  27  et  seq,). 
There  is,  however,  no  provision  in  the 
Companies  Act,  1862,  or  in  any  of  the  Acts 
amending  it,  requiring  the  company  to  keep 
any  r^;ister  of  or  to  preserve  any  notice  of 
any  change  in  the  equitable  interest  in 
shares.  On  the  other  hand,  section  30  of 
the  Companies  Act,  1862,  seems  expressly 
intended  to  exonerate  them  from  any  sudi 
duty.  That  section  enacts  that  "  no  notice 
of  any  trust,  express,  implied,  or  construc- 
tive, shall  be  entered  on  the  register,  or  be 
receivable  by  the  Registrar. "  In  the  face 
of  these  enactments  it  is  difficult  to  hold 
that  companies  are  bound  to  pay  any 
attention  to  notices  of  equitable  interests 
in  shares.  They  are  to  be  kept  off  the 
register;  but  the  enactment  is  reduced 
to  a  mere  regulation  as  to  the  form  of  a 
particular  book  if  notices  of  trusts,  although 
kept  out  of  it,  are  to  be  preserved  else- 
where by  companies,  and  to  be  attended 
to  by  them.  I  cannot  put  so  narrow  a 
construction  on  this  section. 

Article  22  of  the  Tramways  Union  Com- 
pany is  more  emphatic  than  section  30  of 
the  Act.  [The  learned  Judge  read  article 
22.]  In  the  absence  of  some  statutory 
enactment  entitling  companies  to  ignore 
notices  of  equitable  assignments,  it  is,  to 
say  the  least,  doubtful  whether  they  can 
safely  do  so,  even  although  they  may 
attempt  to  entitle  themselves  so  to  do  by 
agreement  or  otherwise — see  Williams  v. 
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Thorp  (25).  The  section  in  question  ap- 
pears to  me  to  remove  this  doubt,  and  to 
relieve  companies  registered  under  the 
Companies  Act,  1862,  from  the  duty  of 
attending  to  mere  notices  of  equiUible 
interests.  It  must  not  be  forgotten  that  a 
cestui  que  trust  or  equitable  mortgagee  of 
shares  who  is  entitled  to  restrain  a  transfer 
can  apply  to  the  High  Court,  under  5  Vict. 
c.  5.  s.  4,  and  Order  XLVI.,  for  an  order 
restraining  the  company  from  allowing  a 
transfer  to  be  made ;  and  this  appears  to 
me  to  be  his  only  remedy  where  he  is  not 
himself  a  transferee,  and,  as  such,  entitled 
to  be  registered  as  a  shareholder. 

I  widi  to  guard  myself  against  being 
supposed  to  go  too  far.  I  have  no  doubt 
that,  if  directors  allow  a  transferor  to  make 
a  transfer  which  they  know  to  be  fraudulent, 
they  could  be  made  liable  for  the  value  of 
the  shares  ti'ansferred.  They  would  make 
themselves  parties  to  his  fraud.  Moreover, 
a  refusal  by  dii*ectors  or  an  omission  on 
their  part  to  pay  attention  to  a  notice  given 
to  them  by  a  person  having  an  equitable 
interest  in  shares,  and  requiring  the  direc- 
tors not  to  register  a  transfer  for  such  time 
as  may  be  necessary  to  allow  him  time  to 
apply  for  a  proper  restraining  order,  would 
be  prima  facie  improper.  Such  conduct 
on  the  part  of  directors,  unless  explained, 
would  he  strong  evidence  of  fraud  on  their 
part.  But  this  is  quite  consistent  with 
holding  companies  not  bound  to  take  notice 
of  equitable  interests  in  shares  not  followed 
np  by  proceedings  to  restrain  a  transfer. 

It  is  said,  however,  that  in  Bx  parte 
Stewart  (11)  Lord  Westbury  put  a  differ- 
ent construction  on  an  enactment  similar 
to  section  30  of  the  Companies  Act,  1862. 
In  Ex  parte  Stewart  (11)  the  directors  of  a 
company  registered  under  the  Companies 
Act,  1856,  borrowed  money  for  the  com- 
pany from  its  bankers.  One  of  the  direc- 
tors, with  the  knowledge  of  the  others, 
deposited  the  certificates  of  his  shares  with 
the  bankers  as  a  security  for  this  loan, 
and  afterwards  became  bankrupt.  The 
bankers  gave  no  notice  of  the  deposit  to 
the  company,  but  all  the  directors  knew  of 
it;  it  was  one  of  the  conditions  of  their  loan. 
The  Joint  Stock  Companies  Act,  1856, 
contained  a  section  19  similar  to  section  30 
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of  the  Companies  Act,  1862,  and  it  was 
contended  by  the  assignees  of  the  bankrupt 
that  the  notice  which  the  directors  had  of 
the  transaction  did  not  bind  the  company 
and  was  nugatory;  and  that  the  shares 
belonged  to  the  assignees  as  being  in  the 
order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owners.  Lord 
Westbury  held  that  this  contention  could 
not  prevail,  for  that,  having  regard  to  the 
notice  which  all  the  directors  had  of  the 
deposit  of  the  certificates  with  the  bankers, 
it  could  not  be  said  that  the  shares  were 
in  the  order  and  disposition  of  the  bank- 
rupt with  their  consent.  I  need  not  read 
Lord  Westbury's  judgment,  which  will  be 
found  at  pp.  547,  548. 

It  will  be  observed  that  Lord  Westbury 
was  careful  to  point  out  that  the  company 
was  not  bound  to  recognise  the  equitable 
title  of  which  it  might  have  notice ;  but 
he  at  the  same  time  held,  as  a  matter  of 
fact  rather  than  of  law,  that  the  notice  in- 
volved in  the  transaction  itself  excluded 
the  inference  that  the  bankers  permitted 
the  bankrupt  to  continue  the  apparent 
owner  of  the  shares.  Under  the  cii*cum- 
stances  of  the  case  before  Lord  Westbury 
it  would  have  been  a  gross  breach  of  faith 
towards  the  bankers  and  against  their  own 
interests  if  the  directors  had  allowed  the 
shares  to  be  transferred  to  the  prejudice  of 
the  bankers.  Lord  Westbury's  decision, 
therefore,  was  perfectly  correct ;  but  it  is 
no  authority  for  the  general  proposition 
that  a  company  registered  under  the  Com- 
panies Act,  1856  (or  1862),  is  bound  to 
take  notice  of  the  beneficial  interests  in 
shares  held  by  its  members,  or  is  bound 
to  prevent  a  transfer  by  such  membei-s, 
simply  because  notice  of  a  trust  or  equit- 
able security  is  given  to  the  company.  I 
understand  Lord  Westbury 's  view  to  have 
been  clearly  contrary  to  such  a  proposition. 

Ex  parte  Littlednle  (8)  and  Ex  parte 
Bovlton  (6)  shew  that  if  shares  in  dock 
and  railway  companies  are  equitably  as- 
signed, but  ai«  left  standing  in  the  name 
of  a  bankrupt,  they  pass  to  his  assignees 
under  the  order  and  disposition  clause  if 
no  notice  of  the  assignment  is  given  to  the 
company,  but  do  not  so  pass  if  notice  is 
given.  In  J^x  parte  Littledale  (8)  the 
giving  of  the  notioe  was  considered  as 
essential  to  perfect  the  equitable  title,  and 
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as  preventing  a  transfer  by  the  registered 
shareholder  (26).  Now,  as  the  Companies 
Glauses  Consolidation  Act  contains  a  sec- 
tion exonerating  the  companies  to  which 
it  applies  from  noticing  trusts  (and  it  did 
certainly  apply  to  the  company  in  question 
in  Ex  parte  BouUon  (6),  and  probably  also 
to  the  others),  these  cases  go  a  long  way. 
In  Ex  parte  Littledale  (8),  however,  the 
attention  of  the  Court  was  not  called  to  the 
trust  section  ;  but  in  Ex  parte  BouUon  (6) 
it  was,  and  it  is  curious  to  observe  how 
cautious  the  Court  was.  In  Ex  parte 
BouUon  (6)  it  was  contended  that  the  com- 
pany had  notice  of  the  assignment,  but  the 
Court  held  the  contrary.  There  was  there- 
fore nothing  in  that  case  to  take  the  shares 
out  of  the  reputed  ownership  of  the  bank- 
rupt. Lord  Justice  Knight-Bruce  said, 
"whether  the  security  could  have  been 
made  safe  against  bankruptcy  without  a 
transfer  I  do  not  say;  a  transfer, however, 
was  not  promised,  intended,  or  expected  on 
either  side.''  Lord  Justice  Turner  said, 
"  I  understand  this  to  mean,  in  substance  : 
Assume  that  a  notice  to  the  company 
would  have  been  effectual  to  take  the 
shares  out  of  the  order  and  disposition  of 
the  bankrupt,  still,  as  there  was  no  notice, 
they  were  in  his  order  and  disposition." 

The  case  of  Ex  parte  The  Agra  Bank 
(12)  appears  at  first  sight  to  offer  more 
difficulty.  The  Court  of  Appeal  there 
held  that  shares  registered  in  the  name  of 
a  bankrupt  were  not  in  his  order  and  dis- 
position, inasmuch  as  the  share  certificates 
had  been  deposited  by  him  with  his  bankers 
as  a  security  for  a  loan,  and  the  directors 
knew  it,  although  the  bankers  had  given 
no  notice  to  the  company  of  their  security. 
The  Court  there  came  to  the  conclusion 
that  the  directors  could  not  properly  have 
permitted  a  transfer,  and  it  certainly  looks 
as  if  the  Court  thought  that  the  company 
was  bound  to  recognise  the  equitable  title 
of  the  bankers.  This  may  have  been  so  as 
regards  the  company  there  in  question. 
The  company  was  called  the  San  Pedro 
del  Monte  Silver  Mining  Company,  and  it 
does  not  appear  under  what  statute,  if 
any,  it  was  formed.  No  statutory  enact- 
ment relating  to  the  non-recognition  of 

C2fi)  See  6  De  Gex,  M.  k  G.  723,  734. 
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trusts  was  referred  to  in  argument  or 
noticed  by  the  Court.  Under  these  cir- 
cumstances it  would  not  be  safe  to  take 
this  case  as  deciding  more  than  that  the 
shares  there  in  question  were  not  in  the 
order  and  disposition  of  the  bankrupt,  in- 
asmuch as  the  directors  knew  that  the 
shares  were  not  in  fact  the  bankrupt's  pro- 
perty. 

There  are  many  other  decisions  on  the 
reputed  ownership  clause  and  its  applica- 
tion to  shares  in  companies ;  but  they  go 
no  further  than  those  I  have  noticed. 
When  carefully  examined,  none  of  the 
cases  on  the  reputed  ownership  clause 
decide  that  it  is  the  duty  of  companies 
registered  under  the  Compaxdes  Act,  1862 
(or  governed  by  any  other  statute  contain- 
ing such  a  clause  as  section  30),  to  attend 
to  notices  of  equitable  assignments  of  their 
shares.  In  the  absence  of  authority  to  the 
contrary,  it  appears  to  me  that  as  regards 
companies  registered  under  the  Companies 
Act,  1862,  there  is  no  such  duty,  and 
that  to  decide  otherwise  would  be  virtu- 
ally to  render  section  30  of  no  practical 
value.  It  is  the  duty  of  such  companies 
to  attend  to  proper  transfers,  but  not  to 
notices  of  equitable  titles  or  to  notices  not 
to  transfer  given  by  persons  having  equit- 
able interests,  unless  they  have  obtained 
or  are  about  to  apply  for  a  restraining 
order  under  the  statute  5  Yict.  c.  5,  or  an 
injunction. 

If  this  view  be  correct,  it  follows  that 
there  is  no  room  for  the  application  to 
shares  in  such  companies  of  the  doctrines  laid 
down  in  Dearie  v.  Hall  (22),  and  according 
to  which  the  assignee  of  a  trust  fund  or 
debt  must  in  order  to  protect  himself  give 
notice  to  the  trustee  or  debtor,  as  the  case 
may  be,  of  the  change  that  has  taken  place 
in  the  right  to  receive  the  fund  or  debt. 
If  after  such  notice  the  trustee  or  debtor 
pays  the  original  cestui  que  trust  or  creditor, 
he  pays  the  wrong  person,  and  is  liable  to 
pay  over  again.  On  the  other  hand,  if  no 
such  notice  is  given,  the  trustee  or  debtor 
hiis  no  reason  for  not  paying  his  original 
cshii  que  tru^t  or  creditor,  and  the  as- 
signee of  the  trust  fund  or  debt  has  only 
himself  to  blame  if  such  payment  is  made, 
and  he  loses  the  benefit  of  the  assignment 
in  his  favour. 
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It  is  not  difficult  to  see  how  similar 
reasoning  can  be  applied  to  shares  in 
companies  not  exonerated  from  the  duty 
of  recognising  beneficial  interests  in  their 
shares;  and  in  Cumming  v.  Prescott  (13) 
and  Martin  v.  Sedgwick  (7)  the  priorities 
of  equitable  incumbrances  on  shares  were 
considered  to  depend  on  the  priorities  of 
the  notices  of  them  given  to  the  companies. 
Martin  y.  Sedgioick  (7),  as  reported,  seems 
to  have  been  erroneously  decided,  and  to 
be  contrary  to  Pinkett  v.  Wright  (23), 
affirmed  in  Murray  v.  Pinkett  (24).  But 
whatever  may  be  the  case  with  respect  to 
shares  in  companies  not  governed  by  the 
Companies  Act,  1862,  or  by  some  similar 
statute,  it  appears  to  me  that  to  extend 
the  rule  laid  down  in  Dearie  v.  HaU  (22) 
to  shares  in  companies  which  are  so 
governed,  would  be  to  mistake  the  prin- 
ciple of  that  decision,  and  to  impose  on 
companies  by  judicial  decision  duties  and 
responsibilities  from  which  the  Legislature 
has  relieved  them. 

The  present  case  cannot,  therefore,  be 
decided  against  the  defendants  simply  on 
the  ground  that  they  and  the  plaintifik  are 
both  equitable  incumbrancers,  and  that  the 
plaintiffs  were  the  first  to  give  notice  to 
the  company  of  their  charge. 

It  remains  to  consider  what  other 
grounds  there  are  to  entitle  the  plaintiff 
to  priority.  The  defendants  had  the 
skire  certificates,  and  they  relied  on  their 
possession  of  them,  but  they  left  the  shares 
standing  in  the  name  of  J.  M.  Walker; 
and  if  he  had  become  bankrupt  under  the 
Bankruptcy  Act,  1869,  it  is  plain  that  the 
shares  would  have  passed  to  his  trustee  as 
being  in  his  order  and  disposition.  More- 
over, if  he  had  executed  a  proper  transfer 
to  the  plaintiffs,  the  plaintiffs  would  have 
acquired  a  legal  right  to  have  the  transfer 
to  them  registered,  if  they  gave  the  com- 
pany a  proper  indemnity  against  the  conse- 
quences of  registering  the  transfer  without 
the  production  of  the  certificate  of  the 
ownership  of  the  transferor.  The  right  to 
the  shares  passes  by  the  transfer,  and  the 
articles  of  the  company  do  not  make  the 
production  to  the  company  of  the  trans- 
feror's certificate  a  condition  precedent  to 
the  registration  of  the  transfer.  See  on 
this  point  Ex  j^rte  BouUon  (6).     But  by 
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reason  of  the  execution  in  blank  of  the 
plaintiffs'  transfer  they  had  not  acquired 
any  legal  right  to  be  registered.  They  are 
driven,  therefore,  to  rely  on  what  is  called 
some  better  equity  than  the  defendants'.  In 
other  words,  the  plaintifis  must  prove  some 
conduct  on  the  defendants'  part  which  en« 
titles  them  to  priority.  If  the  defendants 
had  left  the  shares  in  J.  M.  Walker's  name 
in  order  that  he  might  deal  with  them, 
the  plaintiffs  would,  I  think,  be  entitled  to 
succeed.  But  the  defendants  lefb  the  shares 
in  J.  M.  Walker's  name,  not  in  order  that 
he  might  dispose  of  them,  but  in  order  that 
he  might  continue  to  hold  them.  Again, 
if  the  plaintiffs  had  made  enquiries  of  the 
company,  and  had  ascertained  that  J.  M. 
Walker  was  the  apparent  owner  of  the 
shares,  and  had  then  advanced  money  to 
him  on  the  faith  of  his  being  the  owner  of 
the  shares,  the  plaintiffs'  cajse  would  have 
been  strongf^r  than  it  is.  But  the  plain- 
tiffs did  not  do  this ;  they  merely  took  a 
blank  transfer  as  the  b^t  security  they 
could  get  for  a  pre-existing  debt.  This 
does  not  prevent  the  plaintiffii  from  being 
bona  fide  purchasers  for  value;  but  as  they 
did  not  even  get  the  certificates,  I  doubt 
whether  they  can  be  treated  as  bona  fi^le 
purchasers  without  notice.  The  truth  is 
that  they  trusted  entirely  to  J.  M.  Walker. 
The  plaintifis  cannot  truly  say  that  they 
have  been  misled  by  the  conduct  of  the 
defendants.  There  is  no  proof  that  they 
were  so  misled,  nor  that  they  had  been  in 
any  way  damnified  by  the  fact  that  the 
defendants  allowed  the  shares  to  stand  in 
the  name  of  their  mortgagor.  The  plain- 
tifis, it  is  true,  sold  the  shares  befora  they 
got  them,  or  the  certificates  of  them  ;  but 
the  defendants  cannot,  in  my  opinion,  be 
held  responsible  for  the  loss  thereby  sus- 
tained. It  is  well  .settled  that  as  a  general 
rule  the  purchaser  of  an  equitable  interest 
in  property  takes  it  subject  to  all  prior  sub- 
sisting equitable  interests  in  it ;  and  in  my 
opinion  the  priorities  in  this  case  must  be 
determined  by  that  rule,  or,  in  other  words, 
by  the  maxim  Qui  prior  eat  tempore  potior 
est  jure. 

For  the  above  reasons  I  come  to  the  con- 
clusion that  the  plaintiffs  have  not  estab- 
lished any  better  equity  to  the  shares  than 
the  defendants  have,  and  in  my  opinion 


190 


QUEEN'S  BENCH  DIVISION. 


Soeilte  OeiUrale  de  Pari*  v.  Tramnays  Union 

the  title  of  the  defendantH  being  the  eai-liest 
must  prevail.  The  appeal,  therefore,  must 
be  allowed,  and  judgment  be  entered  for 
the  defendants,  with  costs  both  here  and 
below. 

Appeal  allowed. 

Solicitors — Michael  Abrahams,   Son  &  Co.,  for 
plain tiiTs ;  Miller,  Smith  k  Bell,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
Bankruptct.  1         T  „ 

J       13       I  ^^  parte  moore.* 


Bankruptcy  Notice — '*  FinalJudgment** 
— Jvdgvient  giving  Costa  and  ordering  an 
Enquiry  as  to  Damages—  Bankruptcy  Act, 
1883  (46  <fc  47  ViU.  c.  52),  s.  4  {g). 

An  adjudication  of  costs  to  the  plaintiff 
contained  in  a  judgment  ordering  an 
injunction  and  an  enquiry  as  to  damages 
against  the  defendant  is  a  ^' final  judg- 
ment for  any  amount ''  whicli  may  be  the 
foundation  of  a  bankruptcy  notice  under 
the  Bankruptcy  Act,  1883,  s  4  {g). 

Appeal  from  the  order  of  Mr.  Registrar 
Brougham  refusing  to  make  a  receiving 
order. 

The  act  of  bankruptcy  alleged  was  non- 
compliance with  a  bankruptcy  notice  given 
under  the  Bankruptcy  Act,  1883,  s.  4  (g), 
for  the  payment  of  53/.  for  taxed  costs 
payable  by  the  debtor  to  the  creditor  in 
accordance  with  the  judgment  in  the  action 
in  the  Chancery  Division  of  Moore  v. 
FaithfuU,  The  judgment  in  the  action 
was  to  the  effect  that  the  partnership 
between  the  plaintiff  and  the  defendant 
be  declared  to  have  been  dissolved;  that 
the  defendant  be  perpetually  enjoined  from 
practising  as  a  solicitor  as  therein  men- 
tioned ;  that  an  enquiry  be  made  as  to  the 
damages  payable  by  the  defendant  to  the 
plaintiff;  and  that  the  defendant  pay  to 
the  plaintiff  his  costs  to  be  taxed. 

Bonier,  Q.C.,  and  F.  C.  WHlis,  for  the 
creditor. — The  Registrar  was  of  opinion 

*  Coram  BePioruc,  L.C.,  Brett^  M.B.,  and 
Ootton»  L.J. 
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that  the  creditor  had  not  obtained  "  final 
judgment"  against  the  debtor  because  the 
enquiry  as  to  damages  was  still  pending, 
and  because,  in  the  words  of  Cotton,  L.  J., 
in  Ex  parte  Chinery ;  in  re  Chinery  (1), 
"  a  previously  existing  liability  of  the  de- 
fendant to  the  plaintiff  was  not  ascertained 
or  established."  Those  words  of  the  Lord 
Justice  must  be  read  in  connection  with 
the  question  in  the  case,  which  was  whether 
a  garnishee  order  was  a  '*  final  judgment " 
within  the  meaning  of  this  sub- section. 
The  case  is  distinguishable,  because  in  that 
case  there  was  no  judgment,  but  only  an 
order.  Similarly,  Ex  parte  Schmitz ;  in 
re  Cohen  (2)  is  distinguishable,  because  in 
that  case  there  was  a  compromise,  and  no 
judgment  was  given,  the  action  being  stayed 
by  order  on  the  defendants  agreeing  to  pay 
the  plaintiff's  taxed  costs.  So  in  Ex  parte 
Whinney ;  in  re  Sanders  (3),  the  matter 
relied  on  as  a  final  judgment  was  a ''  balance 
order  "  in  the  winding-up  of  a  company. 
In  TJie  Duke  of  Beaufort  v.  PhiUips  (4) 
a  decree  for  specific  performance,  with 
reference  to  the  Master  to  compute  interest 
and  tax  costs,  and  ordering  the  defendant 
to  pay  purchase-money,  interest,  and  costs, 
was  held  to  be  a  judgment  debt  for  the 
purpose  of  charging  lands. 

H.  Reed,  for  the  debtor. — The  judgment 
was  not  final,  because  the  question  of 
damages  was  reserved.  The  judgment 
corresponds  to  an  interlocutory  judgment 
accorcUng  to  the  old  common  law  practice 
in  which  the  plaintiff  signed  judgment  for 
his  costs  to  be  taxed  and  for  damages  to  be 
ascertained  by  the  sheriff.  In  Cremetti  v. 
Crom  (5)  it  was  held  that  a  defendant  who 
had  obtained  an  order  dismissing  the  action 
for  want  of  prosecution  was  not  a  judgment 
creditor  so  that  he  might  examine  the 
debtor  with  a  view  to  attaching  his  debts. 
In  The  Financial  Corporation  v.  Price  (6) 
it  was  held  that  a  common-law  Court  could 
not  enforce  a  decree  in  Chancery  by  attach- 

(1)  63  Law  J.  Rep.  Chanc.  662;  Law  Bep. 
12Q.B.  D.  342. 

(2)  53  Law  J.  Bep.  Chanc.  1168;  Law  Rep. 
12Q.B.  D.509. 

(3)  Law  Rep.  13  Q.B.  D.  476. 

(4)  1  De  Qex  k,  S.  321. 

(6)  48    Law  J.  Rep.  Q.B.    337 ;  Law   Rep. 
4  Q.a  D.  226. 
(6)  Law  Bep.  4  C.P.  155. 
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ment  of  debts,  and  the  judgment  was  to  be 
enforceable  in  Chancery  only.  The  order 
as  to  costs  made  by  this  judgment  might 
haye  been  modified  afterwards  by  giving  the 
defendant  the  costs  incurred  in  regard  to 
the  damages  so  that  he  could  set  them  off. 

[Sblbobks,  L.C. — ^I  doubt  whether  there 
could  be  jurisdiction  to  do  so  unless  those 
costs  were  reserved.! 

The  word  "creditor"  in  section  4  {g) 
means  a  person  who  is  a  creditor  before  he 
begins  his  action. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne). — It  is  clear  that  this  sum  of  money 
is  due  under  a  final  judgment  against  the 
debtor.  There  has  been  a  litia  contestatio 
and  a  final  judgment  thereupon.  That 
judgment  is  final  because  there  is  nothing 
more  to  be  done  upon  it.  It  has  been 
argued  that  the  fact  of  the  question  of 
damages  being  referred  for  enquiry  makes 
it  the  less  final ;  but  I  think  that  is  not  so, 
as  the  right  to  costs  is  wholly  independent 
of  what  may  happen  afterwards.  That 
part  of  the  judgment  is  not  the  less  final 
because  there  is  another  part  of  it  which 
is  not  final.  The  word  ''  creditor  **  as  used 
in  section  4  {g)  is  not,  in  my  opinion, 
confined  to  persons  who  are  creditors  before 
they  begin  their  action,  but  means  judg- 
ment creditors.  The  cases  cited  are  not  in 
point.  A  garnishee  order  is  a  form  of 
execution — ^not  a  judgment.  The  case  of 
the  "  balance  order  "  is  not  this  case.  The 
liquidator  is  an  officer  of  the  Court  and  not 
a  judgment  creditor.  The  words  ''  ante- 
cedent liability  "  in  Ex  parte  Chinery  ;  in 
re  Chinery  (1)  must  be  read  in  reference 
to  the  case  then  before  the  Court. 

Breti,  M.R. — If  this  were  only  an  order, 
however  final  it  was,  it  would  not  be  a 
final  judgment  But  if  it  is  an  indivisible 
part  of  a  final  judgment,  it  is  a  final  judg- 
ment within  the  section.  Common-law 
judgments  are  not  analogous  to  Chancery 
judgments,  because  at  common  law  the 
judgment  was  simply  for  debt  and  costs, 
whereas  in  Chancery  numerous  directions 
are  given.  It  is  said  that  the  judgment 
was  not  final  because  an  enquiry  was 
ordered.  If  the  judgment  had  been  reserved 
until  the  enquiry  was  made  it  might  be  so ; 
but  that  was  not  so  here.  An  order  for  pay- 


ment of  costs,  being  part  of  a  final  judg- 
ment, is  a  final  judgment.  The  refined 
argument  that  under  this  section  the 
creditor  must  be  a  creditor  before  he 
obtains  his  judgment,  does  not  bear  dis- 
cussion. If  that  were  so,  judgments  in 
actions  of  tort  would  be  shut  out  altogether. 

Cotton,  L.  J. — ^I  am  of  the  same  opinion. 
The  questions  are — ^is  this  a  judgment,  and 
is  it  final.  It  is  both.  There  are  certain 
enquiries  ordered,  but  they  do  not  qualify 
that  part  of  the  judgment  which  is  for  an 
injunction  and  costs.  The  cases  cited  do 
not  apply.  Other  parts  of  the  section 
enable  a  man  to  be  made  bankrupt  upon 
orders  after  execution  has  been  issued. 
When  I  said  in  Ex  parte  Chinery  ;  in  re 
Chinery  (1)  that  the  judgment  must  be 
one  whereby  *'  a  previously  existing  liability 
is  ascertained,"  I  was  referring  to  the  case 
then  in  question.  In  a  judgment  for  a  tort 
there  is  a  previously  existing  liability,  so 
that  the  words  used  were  correct.  It  is 
true  that  a  judgment  for  costs  is  not  by 
itself  a  judgment  on  a  previously  existing 
liability,  but  when  it  forms  part  of  a  final 
judgment  it  is. 

Appeal  allowed. 

Solicitors— Hamlin,  Giammer  &  Hamlin,    for 
creditor ;  Rogers  k  Chave,  for  debtor. 


1884. 
Dea  9,  15. 


THE  GUARDIANS  OF  THE  HOL- 

BORN  UNION  (appellanis)  v. 

THE      GUARDIANS     OF     THE 

CHERTSET   UNION    {respon- 
dents}. 

Poor  —  Settlement  —  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876  (39 
<]&  40  Vict,  c.  61),  s.  Zi— Residence  of  Young 
Children  away  from  Parents — Intention 
of  Parent  as  to  ChUdren*s  Residence — 
Settlement  by  Residence. 

[For  the  report  of  the  above  case,  see 
64  Law  J.  Rep.  M.C.  53.] 
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T^  14.  1  ^^^^^^^^9  TBITTON  AND  COM- 
iT  1  ft  r  ^^^  ^'  "^^  OCEAN  STEAM- 
tL        k      I        SHIP   COMPANY. 

Dec.  5.  J 

Ship  and  Shipping — General  Average — 
Contract  binding  on  Shipovniers — Liability 
of  Cargo-owners  to  Contribution — AutJio- 
rity  of  Master, 

A  shipowner  who  has  paid  a  salvage 
claim  without  action  brought  by  the  salvors 
may  maintain  an  action  for  general 
average  contribution  against  the  owner  of 
cargo.  BiU  in  suc/i  suit  Hie  fact  that  tJie 
shipowner  had  by  contract  made  by  himself 
or  his  master  becom^e  bound  to  pay  the  sum 
actually  paid  is  not  conclusive  as  to  the 
whole  amownl  being  chargeable  to  general 
average.  It  is  a  question  of  fact  to  be 
decided  at  the  trial  whether  any,  and,  if 
any,  what  sum  is  chargeable. 

This  was  an  appeal  by  the  defendants 
from  a  judgment  of  the  Court  of  Appeal 
reported  53  Law  J.  Rep.  Q.B.  161 ;  Law 
Rep.  13  Q.B.  D.  651. 

The  action  was  brought  by  the  respon- 
dents, owners  of  the  steamship  Achilles, 
against  the  appellants,  owners  of  part  of 
the  cargo,  to  recover  a  general  average 
contribution  of  162^.  Ws.  Id.  in  respect  of 
services  rendered  by  the  steamship  Shang- 
hai, whereby  the  Achillea  and  her  cargo 
were  saved  from  loss. 

The  appellants  by  their  statement  of 
defence  disputed  their  liability  to  contri- 
bute at  all,  and  also  the  amount  of  their 
liability,  if  any,  in  respect  of  which  they 
paid  into  Court  752. 

At  the  trial  before  Cave,  J.,  no  evidence 
was  produced  for  the  defence.  Evidence 
was  given  by  the  plaintififo  of  the  following 
fitcts: — 

On  the  2nd  of  June,  1880,  the  Achilles 
being  in  danger  on  a  shifting  sandbank 
in  the  river  Yangtze  off  Hankow  in  China, 
her  captain  signalled  to  the  Shamghai  for 
assistance.  The  Shanghai  belonged  to  the 
China  Navigation  Company,  whose  agents 
at  Hankow,  J)rysdale,  Ringer  k  Co.,  were 
also  the  agents  of  the  plaintiffs.  The 
Shanghai  had  been  directed  by  Drysdale, 
Ringer  k  Co.  to  render  assistance  to  the 


Achilles  when  signaUed,  and  accordingly 
took  the  Achilles  in  tow,  but  in  the  course 
of  an  hour  and  a  half  did  not  succeed  in 
getting  her  off  the  bank.  The  towing 
hawser  then  snapped,  with  the  result  that 
the  Achilles  swung  round  and  got  clear 
of  the  sandbank  without  sustaining  any 
damage. 

No  communication  took  place  between 
the  captains  of  the  Shanghai  and  the 
Achilles  as  to  the  terms  on  which  the  as- 
sistance was  to  be  rendered,  but  there  was 
evidence  that  the  captain  of  the  Achilles 
knew  of  an  agreement  which  existed  be- 
tween the  China  Navigation  Company 
and  the  China  Merchants'  Company  as  to 
the  amount  to  be  charged  by  them  re- 
spectively for  assistance  to  vessels  in  dis- 
tress. These  two  companies  alone  possessed 
steamers  of  sufficient  power  to  assist  ocean 
steamers  in  distress  in  the  Yangtze.  The 
agreement  between  them  was  that  the 
charge  for  assistance,  whether  beneficial  or 
not,  should  be  a  minimum  of  10,000  taels 
for  a  period  not  exceeding  twenty-four 
hours,  in  addition  to  the  cost  of  repairing 
damage  sustained  by  the  relieving  ship. 
The  sum  eai*ned  was  to  be  divided  between 
the  two  companies. 

Four  days  afterwards  the  captain  of  the 
Achilles  signed  an  agreement  with  the 
captain  of  the  Shanghai  dated  the  2nd  of 
June,  whereby  the  services  of  the  Shanghai 
were  to  be  paid  for  in  accordance  with  the 
arrangement  between  the  China  Naviga- 
tion Company  and  the  China  Merchants' 
Company. 

It  was  suggested  that  the  captain  of  the 
Shanghai  supposed  at  the  time  of  render- 
ing the  service  that  no  charge  was  intended 
to  be  made  for  it. 

Subsequently  in  correspondence  with 
the  plaintiffs  the  China  Navigation  Com- 
pany offered  to  reduce  the  amount  charged, 
but  this  offer  was  not  accepted  by  the 
plaintiffs. 

By  the  average  adjustment  the  sum  of 
10,000  taels  with  a  commission  of  250 
taels  was  found  to  amount  to  2,63H.  ISs., 
and  further  sums  for  repairs  to  the  Shang- 
hai and  expenses  brought  the  total  to 
2,69 U.  I9s.  6d.,  the  defendants'  contribu- 
tion to  which,  if  the  whole  was  properly 
chargeable  to  general  average,  was  162/. 
Il9.  7d,.  the  amount  claimed  in  the  action. 
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In  answer  to  questions  by  Cave,  J.,  at 
the  trial,  the  jury  found  that  the  captain 
of  the  Achilles  signalled  to  the  Shanghai 
for  assistance  knowing  her  terms;  that 
he  had  pursued  a  reasonable  course  in  so 
doing;  that  the  sum  of  10,000  taels  was  a 
reasonable  sum  to  pay.  They  were  not 
asked  and  did  not  find  whether  the  sum 
was  reasonable  as  against  cargo- owners. 

The  verdict  was  entered  and  judgment 
given  by  Cave,  J.,  for  the  whole  amount 
claimed. 

The  Queen's  Bench  Division  on  appeal 
entered  judgment  for  the  defendants;  but 
their  decision  was  reversed  by  the  Court 
of  Appeal  and  the  judgment  of  Cave,  J., 
restcu^ 

The  Solicitor-General  (Sir  F.  HeracheU, 
Q.C.)  and  Cohen,  Q.C.  (Jl  G.  Barnes  with 
them),  for  the  appellants. — There  was  no 
agreement  in  fact  to  pay  the  sum  de- 
manded. The  written  document  signed 
by  the  captain  of  the  Achilles  does  not 
contain  the  terms  of  any  contract  made  at 
the  time  of  the  service  rendered.  Though 
the  captain  of  the  Achilles  knew  of  the 
arrangement  between  the  China  Navigation 
Company  and  the  China  Merchants'  Com- 
pany, the  captain  of  the  Shanghai  supposed 
himself  to  be  acting  gratuitously;  there 
was  therefore  nothing  amounting  to  an 
agreement  between  them.  If  the  owners 
of  the  Shanghai  had  sued  in  the  Admiralty 
Division  for  salvage,  could  the  respondents 
have  set  np  any  agreement  f 

Then  even  if  there  was  an  agreement  in 
tact,  it  did  not  bind  the  cargo- owners  to  a 
general  average  pa3rment.  In  the  first 
place  it  is  not  a  salvage  agreement,  the 
money  charged  being  payable  in  any  event, 
whereas  salvage  is  paid  only  in  the  event 
of  success.  In  a  true  salvage  contract  the 
cai^  is  directly  liable  to  the  salvors,  not 
merely  liable  to  indemnify  shipowners; 
the  ship  is  not  liable  for  the  cargo's  share 
of  the  amount  payable. 

Secondly,  the  respondents  would  not 
have  been  compelled  to  pay  this  sum  had 
they  objected.  The  China  Navigation  Com- 
puiy  were  willing  to  take  much  less,  and 
might  have  foregone  payment  altogether. 
The  respondents,  in  the  interest  of  ceu^go- 
owners,  ought  to  have  accepted  the  re- 
duction oBkared;  they  had  no  right  to 
Vol.  54.~Q.B. 
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charge    the  full    amount   against    cargo 
unless  they  were  compelled  to  pay  it. 

Thirdly,    the    agreement  was   against 
public  policy,  and  not  such  as  would  be 
sanctioned  in    the    Admiralty    Division 
even    against    a    shipowner.     It  is    im- 
material that  the  respondents  may  have 
been  bound  by  reason  of  their  ratification ; 
that  obviously  could  not  affect  the  cargo- 
owners.     Public  policy  is  the  only  ground 
upon    which    salvage    is  allowed  —  The 
Rector   {I),  The  CUfUm  (2),  The  WiUiam 
Beck/ord  (3),  and  The  Glenduror  (4).    The 
sum    charged   here  was   not  a  quantum 
meruit,  but  was  fixed,  without  reference  to 
the  facts  of  the  case,  upon  some  average 
taken  by  the  two  river  companies.      It 
would  have  been  treated  as  inequitable 
upon  that  ground — The  Medina  (5)  and 
I%e  Waverley  (6).     If  then  there  was  no 
agreement,  there  was  no  obligation  on  the 
shipowners  to  pay  the  whole  amount.  The 
right  of  salvors  is  a  mere  lien,  not  a  right 
of  action  to  recover  salvage — AhboU  on 
Shipping,  part  6,  chap.  2,  s.  2  (p.  537, 
12th  ed.)    There  sxe  only  two  cases  in 
which  a  right  of  action  was  recognised — 
Nicholson  v.  Chapman  (7)  and  Newman  v. 
Walters  (8),  and  the  latter  was  not  in  fisMst 
an  action  for  salvage,  though  so  treated. 
The  respondents  ought  to  have  allowed 
the  salvors    to  sue    in    the    Admiralty 
Division,  where  they  would  only  have 
been  held  liable  for  the  ship's  proportion. 
They  have  no  right  to  pay  the  whole  and 
bring  this  action    in  the    common  law 
division. 

Matthews,  Q.C,  and  Gainsfard  Bruce^ 
Q.C.  {H.  D.  Greene  with  them),  for  the 
respondents,  were  directed  to  confine  their 
argument  to  the  questions,  first,  whether 
the  agreement  was  against  public  policy ; 
secondly,  whether  it  was  binding  on  cargo- 
owners,  this  involving  the  question  whe* 
ther  it  was  reasonable. 

Dealing  first  with  the  second  question, 

(1}  8  Hag.  Adm.  90, 96. 

(2)  3  Hag.  Adm.  117,  120. 

(3)  3  Chr.  Bob.  366. 

(4)  Law  Rep.  3  P.C.  689. 

(6)  46Law  J.Bep.  P.,D,&A  81;  Law.  Rep. 
2  P.  D.  6. 

(6)  40  Law  J.  Rep    Admt  42 ;    Law  Rep. 
8  A.  &  K  369. 

(7)  2  H.  Bl.  267. 

(8)  3  BcNS.  &  P.  612. 
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it  is  contended  that  if  it  was  judicious  at 
the  time  to  make  the  sacrifice  involved  in 
the  agreement  the  cargo  was  bound — 
Birkley  v.  Fresgrave  (9),  Kemp  v.  Ilalliday 
(10),  and  Moran  v.  Jones  (11).  The  jury 
have  found  that  a  reasonable  necessity 
existed,  and  the  sum  paid  was  not  un- 
reasonable. 

[Lord  Blackburn. — Was  it  left  to  the 
jury  whether  the  agreement  was  reason- 
able as  against  cargo,  and  have  they 
found  that  it  was  f] 

In  finding  it  reasonable  as  against  the 
ship,  they  have  found  it  reasonable  against 
all  parties.  The  Shanghai  incurred  danger 
and  suffered  loss  in  assisting,  and  this  &ct 
is  an  element  in  considering  whether  the 
amount  charged  was  reasonable  —  The 
Waverley  (6)  and  The  Minnehaha  (12). 

TThe  Lord  Chancellor. — If  the  service 
haa  been  rendered  for  twenty-four  hours 
without  result,  would  the  cargo  have  been 
bound  to  contribute  1] 

In  that  case  the  fact  that  the  service 
was  not  beneficial  would  take  the  case  out 
of  the  category  of  general  average.  But 
this  is  an  incident  to  the  advantage  of  the 
cargo — The  Hden  and  George  (13)  and 
The  Phantom  (U). 

Then  as  to  the  first  question,  the  jury 
have  found  that  the  captain  acted  reason- 
ably in  making  the  agreement,  and  it  can- 
not be  reasonable  to  enter  into  a  contract 
against  public  policy. 

Cohen,  Q,C.,  in  reply. — In  The  Medina 
(5)  it  must  have  been  reasonable  for  the 
captain  to  make  the  agreement,  as  he  had 
no  other  course  to  pursue ;  yet  the  agree- 
ment was  held  bad  as  against  public  policy 
—The  City  of  Cheater  (15)  and  The  Be 
Bay  (16). 

Cur.  adv,  vuU, 

Lord  Blackburn  (on  Dec.  5). — The 
first  paragraph  of  the  statement  of  claim  is 
as  follows : — 

(9)  1  Bafit,  220. 

(10)  84  Law  J.  Rep.  Q.B.  233,  242;  35  ibid. 
156;  Law  Rep.  1  Q.B.  620. 

(11)  7  E.  &  B.  523 ;  26  Law  J.  Rep.  Q.B.  187. 

(12)  1  Lnsh.  343. 

(13)  6wabey,374. 

(14)  Iaw  Rep.  1  A.  &  E.  68. 

(16)  63  Law  J.  Rep.  P.,  D.  &  A.  90;  Law 
Rep.  9  P.  D.  182. 

(16)  62  Law  J.  Rep.  P.O.  57 ;  Law  Rep. 
8  App.2Ca8.  669. 


"  In  consideration  that  the  plaintiflb,  at 
the  request  of  the  defendants,  had  taken 
on  board  a  ship  of  the  plaintiff'  called  the 
Achilles  certain  goods  of  the  defendants 
to  be  carried  on  board  of  the  said  ship 
from  Hankow  to  London,  the  defendants 
promised  that  they  would  contribute  and 
pay  their  just  share  and  proportion  in 
respect  of  the  said  goods  of  any  general 
average  loss  that  might  arise  or  happen  to- 
the  ship  during  the  said  voyage.''  The 
statement  then  proceeds  to  aver  that  the 
ship  with  the  goods  on  board  took  the 
ground,  and  that  the  ship  and  cargo  were 
in  danger  of  perishing,  and  that  ''  her 
master  and  crew  were  unable  to  rescue  the 
said  ship  or  the  said  cargo  from  the  said 
danger ;  help  and  assistance  were  obtained, 
and  were  necessary  and  proper  for  that 
purpose,  for  which  the  plaintifib  were 
obliged  to  pay,  and  did  pay  2,691Z.  19«.  6d, 
and  that  the  ship  and  cargo  were  by  means 
of  the  said  help  and  assistance  preserved." 
If  there  was  a  general  average  to  which 
the  defendants  were  to  contribute,  it  is 
not  now  in  controversy  that  the  defen- 
dants' proportion  of  2,69U.  19a.  6(£.  would 
be  162Z.  11«.  7<f.,  and  for  that  sum  the 
action  was  brought.  There  can,  however, 
be,  I  think,  no  doubt  that  the  plaintiffs 
are  not  tied  down  to  recover  that  exact 
amount  or  nothing.  If  it  was  proved 
that  there  was  a  claim  for  general  average, 
but  that  the  amount  for  which  the  claim 
was  made  out  was  less  than  2,691Z.  19«.  6c/., 
the  plainti^  might  still  recover  the  proper 
percentage  of  that  amount  actually  made 
out. 

The  defendants,  by  their  statement  of 
defence,  put  the  plaintiff  on  proof  of 
everything ;  and  contended,  and  I  rather 
think  still  contend,  that  the  plain tiflfe  are 
not  entitled  to  recover  anything.  But 
they  seem  to  have  had  doubts  upon  that 
subject,  and  therefore  bring  IbL  into 
Oourt.  What  the  effect  of  this  mode  of 
pleading  might  be  on  the  coats  I  do  not 
stop  to  enquire.  It  certainly  shews  to  my 
mind  that  besides  the  issue  whether  there 
was  a  general  average  at  all,  there  was  a 
serious  issue  as  to  what  the  amount  was 
to  which  the  cargo  had  to  contribute  as  a 
general  average. 

I  may  as  well  clear  away  a  matter  of 
prejudice.    If  any  one  is  iiwured  in  the 
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ordinary  form  his  insurers  would  have  to 
indemnify  him  for  general  average.  It  is 
therefore  usual  enough  for  a  merchant 
who  is  insured  to  hand  over  the  defence 
to  his  insurers ;  if  they  can  make  out  that 
the  merohant  is  not  liable  at  all,  there  is 
no  claim  on  the  insurers;  if  they  can 
make  out  that  the  amount  payable  is  less 
than  demanded,  the  claim  on  the  insurers 
is  less.  I  think  it  very  likely  that  in  this 
case  insurers  are  defending  the  action  in 
the  name  of  the  defendants,  though  I  do 
not  know  that  it  is  so ;  but  that  makes  no 
difference  in  the  law,  and  should  make 
none  as  to  the  findings  of  fact.  No  more 
contribution  is  exigible  from  the  owner  of 
a  parcel  of  goods  that  are  insured  than 
from  the  owner  of  a  parcel  that  is  not 
insured. 

On  the  trial  evidence  was  produced  on 
behalf  of  the  plaintiffs  only,  the  defendants 
calling  none.  At  the  close  of  the  case  it 
was  submitted  that  there  was  no  case, 
and  various  objections  were  taken.  One 
of  these  I  may  now  notice.  There  was 
evidence — I  do  not  now  say  more — ^that 
not  only  the  ship,  but  also  the  cargo,  were 
exposed  to  a  peril  from  which  the  master 
and  crew  were  unable  to  rescue  her ;  that 
the  assistance  of  the  Shanghai  was  re- 
quested and  was  granted ;  and  there  was 
evidence  that  by  the  assistance  of  the 
Shanghai  the  ship  and  cargo  were  saved 
from  that  peril.  Mr.  Cohen's  objection, 
if  I  understood  him  rightly,  was  that, 
assuming  all  to  be  true  which  this  could 
prove,  it  would  shew  a  claim  of  salvage 
for  which  the  owners  of  the  ShangJiai 
might  have  brought  a  suit  in  the  Court  of 
Admiralty  against  the  ship  and  cargo,  and 
that  in  that  Court  the  amount  of  the  fair 
reward  would  have  been  decided  by  the 
Judge  of  the  Admiralty,  having  considera- 
tion as  to  everything :  the  peril  to  the 
Shanghai,  which  does  not  seem  to  have 
been  great,  being  one  element,  and  the 
sum  which  the  owners  of  the  Shanghai  in 
all  cases  demanded  being  another,  but  not 
a  conclusive  one.  But  I  think  this  was 
not  a  tenable  point.  The  owners  of  the 
AchtUes  paid  the  amount  demanded  by  the 
Shanghai  as  a  disbursement;  after  they 
had  been  paid  the  owners  of  the  Shanghai 
could  not  have  brought  any  suit.  And  I 
think  it  would  be  a  very  unjust  rule  of 
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law  that  the  cargo-owners  shoidd  go  free 
from  a  payment  which  they  might  have 
been  forced  to  make  to  the  Shanghai 
because  the  owners  of  the  Achillea  did  not 
put  the  Shanghai  to  a  suit  in  the  Court  of 
Admiralty,  but,  rightly  or  wrongly,  paid 
as  a  disbursement  the  whole  amount  de- 
manded. I  do  not  think  that  the  owners  of 
the  AchiUes  could  by  pa3ring  the  daim  of 
the  Shanghai  entitle  themselves  to  recover 
more  from  the  goods  owners  than  the 
Shanghai  could  have  recovei-ed  in  a 
salvage  suit  against  the  goods  owners, 
but  I  do  not  see  why  they  might  not 
recover  whatever  it  was  fair  and  just 
should  be  paid  as  a  contribution. 

General  average,  as  is  explained  in  AbhoU 
on  Shipping,  part  3,  chap.  8  (p.  342  of  the 
5th  edition — ^the  last  published  in  Lord 
Tenterden's  life),  is  founded  on  the  Hhodian 
law,  which,  however,  in  terms  did  not  ex- 
tend further  than  to  cases  of  jettison ;  but 
its  principle  applies,  and  it  has  been 
applied  to  all  other  cases  of  voluntary 
sacrifice  for  the  benefit  of  all — ^that  is,  if 
properly  made.  Those  things  which  are 
actually  saved  in  the  sense  explained  in 
Abbott  on  Shipping,  part  3,  chap.  8,  sec- 
tion 13,  5th  ed.,  p.  355,  must  contribute. 

In  Kemp  v.  HaUiday  (10)  I  said  :  "  In 
order  to  give  rise  to  a  charge  as  general 
average  it  is  essential  that  there  should 
be  a  voluntary  sacrifice  to  preserve  more 
subjects  than  one  exposed  to  a  common 
jeopardy,  but  an  extraordinary  expendi- 
ture incurred  for  that  purpose  is  as  much 
a  sacrifice  as  if  instead  of  money  being 
expended  money's  worth  were  thrown 
away.  It  is  immaterial  whether  the  ship- 
owner sacrifices  a  cable  or  an  anchor  to 
get  the  ship  off  a  shoal,  or  pays  the  worth 
of  it  to  hire  those  extra  services  which  get 
her  off.  It  is  quite  true  that  as  long  as 
the  expenditure  by  the  shipowner  is  merely 
such  as  he  would  incur  in  the  fulfilment 
of  his  ordinary  duty  as  shipowner  it  cannot 
be  general  average."  And  I  may  observe 
that  in  the  specimen  of  an  adjustment 
given  in  Abbott  on  Shipping,  part  3, 
chap.  8,  section  16,  p.  359,  5th  edition, 
and  sanctioned  by  Lord  Tenterden's  high 
authority,  one  of  the  items  allowed  is  ''  ex- 
pense of  bringing  the  ship  off  the  sands, 
50^."  That  item  must  have  been  a  dis- 
bursement to  pay  for  aervioea  hii 
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I  think  that  the  promise  stated  in  the 
first  paragraph  of  the  statement  of  claim 
is  one  that  would  be  implied  by  law  in 
every  contract  for  the  carriage  of  goods. 
The  shipowners  have,  I  think,  a  lien  till 
the  contributions  are  paid  or  secured.  The 
goods  owner  may  raise  the  question  whether 
any,  and,  if  any,  what  contribution  is  due, 
by  offering  to  pay  what,  if  anything,  he 
admits  to  be  due;  demanding  the  goods, 
and,  if  refused,  bringing  trover;  and  so 
raising  the  question  whether  he  has  been 
ready  and  willing  to  pay  enough.  But  I 
see  no  reason  why  the  same  question 
should  not  be  raised  in  this  form  of 
action.  Questions  of  this  sort  are  gene- 
rally more  conveniently  settled  by  average 
adjusters  as  arbitrators,  or  by  stating  a 
case  on  any  question  of  law  on  which  the 
opinions  of  average  adjusters  differ;  but 
the  action,  having  been  brought,  must  be 
disposed  of. 

I  have  come  to  the  conclusion  that,  on 
the  evidence  given  at  the  trial,  it  was  not 
a  simple  issue  whether  the  whole  sum 
actually  paid  by  the  shipowners  to  the 
owners  of  the  Shanghai  was  chargeable  to 
general  average,  and,  if  that  was  not  made 
out,  that  nothing  was  to  be  recovered. 

I  do  not  think  that  it  would  follow 
merely  from  the  shipowner  having  become 
liable  to  pay,  and  having  paid  that  sum, 
that  the  whole  of  it  was  chargeable  to 
general  average,  I  think  it  might  well 
be  that  on  this  evidence  the  proper  con- 
clusion was  that  something  differing  from 
that  sum  might  be  chargeable,  and  1  think 
that  till  it  is  ascertained  whether  any  sum 
was  chargeable,  and  what  that  sum  was, 
the  case  is  not  ripe  for  decision.  And  I 
do  not  think  that  the  answers  by  the  jury 
to  the  questions  asked  by  the  learned 
Judge  at  the  trial  suffice  to  enable  this 
House  to  solve  that  question. 

I  have  therefore  come  to  the  conclusion 
that  neither  the  judgment  given  by  Mr. 
Justice  Cave  in  favour  of  the  plaintiffs  for 
the  whole  amount,  nor  the  order  of  the 
Divisional  Court  entering  judgment  for 
the  defendants,  nor  the  order  now  ap- 
pealed against  restoring  the  judgment 
below,  can  be  support^,  and  that  the 
only  course  that  can  be  adopted  by  this 
House  is  to  order  a  new  trial. 

The  principles  on  which  I  come  to  this 
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conclusion  have'not  often  been 
in  a  Court  of  law;  they  probably  often 
come  before  average  adjusters,  and  are  of 
great  importance. 

The  contract  of  the  shipowner  is  to 
carry  on  the  goods  to  their  destination. 
In  Beldon  v.  Campbell  (17)  it  is  said  by 
Baron  Parke,  with,  I  think,  perfect  accu- 
racy, "  There  is  no  doubt  of  the  power  of 
the  master  by  law  (but  some  as  to  what 
extent  it  goes)  to  bind  the  owner.    The 
master  is  appointed  for  the  purpose  of 
conducting  the  navigation  of  the  ship  to  a 
favourable  termination,  and  he  has  as  in- 
cident to  that  employment  a  right  to  bind 
his  owner  as  to  all  things  necessary ;  that 
is,  upon  the  legal  maxim,  Qiuindo  aUquid 
mandatuVf  mavdatur  et  omne  per  quod 
pervenitur  ad  illud"    And  I  think  that 
if  the  question  here  raised  had  been  whe- 
ther the  owners  of  the  Achilles  were  bound 
by  a  contract  made  by  their  master  to  pay 
the  owners  of  the  Shanghai  the  sum  in 
question,  the  first  questions  asked  by  Mr. 
Justice  Cave  would  have  been  perfectly 
right.     I  do  not,  however,  think  that  on 
the  evidence  any  question  of  the  authority 
of  the  master  to  bind  his  owners  really  was 
raised.     The  two  sets  of  shipowners  had  a 
common  agent,  Drysdale,  Kinger  &  Co. ; 
and  I  should  rather  conclude  that  Drys- 
dale, Binger  &  Co.  wore  the  persons  who 
on  behalf  of  the  owners  of  the  Shanghai 
agreed  to  send  out  the  Shanghai  to  help 
the  Achilles  as'soon  as  the  master  of  the 
Achilles  signalled  that  he  wanted  help, 
and  that  the  amount  of  remuneration  to 
be  paid  by  the  owners  of  the  Achilles  to 
the  owners  of  the  Shanghai  was  not  dis- 
cussed or  settled  between  the  captains  at 
all,  but  was  settled  in  the  first  instance  by 
Drysdale,  Buiger  &  Co.,  and  afterwards 
the  two  sets  of  shipowners  ratified  and 
agreed  on  what  they  settled.     I  think, 
therefore,  that  it  was  quite  dear  that  there 
was  a  contract  binding  on  the  owners  of 
the  AdhiUes  to  pay  this  sum  of  2,69 U.  I9«. 
6(f .  to  the  owners  of  the  Shanghai ;  whether 
it  was  made  by  themselves  or  by  their 
master  for  them  is,  as  far  as  regards  the 
binding  of  the  owners  of  the  Achilles,  un- 
important.    But  neither  the  owners  of  the 
ship  nor  their  master  have  authority  to 

(17)  6  Exch.  Bep.  886;  20  Law  J.  Rep.  Exch. 
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bind  the  goodii,  or  the  owners  of  the  goods, 
by  any  contract.  The  master  has,  I  think, 
authority  to  make  for  his  owners  all  dis- 
bursements  which  are  proper  for  the  general 
purposes  of  the  voyage;  and  when  once 
those  disbursements  are  paid  for,  either 
by  the  master  out  of  funds  belonging  to 
the  owners  which  the  master  has,  or  by 
funds  which  the  owners  themselves  apply 
to  discharge  a  contract  which  they  either 
could  not  dispute  because  the  master  had 
bound  them  to  make  it,  or  did  not  choose 
to  dispute,  I  think  that  the  disbursement, 
in  BO  fax  as  it  is  a  disbursement  for  the 
salvation  of  the  whole  adventure  from  a 
common  imminent  peril,  may  properly  be 
charged  to  general  average.  But  I  think 
that  there  is  neither  reason  nor  authority 
for  saying  that  the  whole  amount  which 
the  owners  of  the  ship  choose  to  pay  is,  as 
a  matter  of  law,  to  be  charged  to  general 
average.  And  though  I  quite  agree  that 
there  is  some  evidence  here  that  the 
Achilles  and  her  cargo  were  both  in  danger 
and  were  both  saved  by  the  services  of  the 
Shanghai,  and  though  I  also  agree  that  it 
is  not  a  question  of  law  whether  the 
amount  of  the  sum  charged  as  a  dis- 
bursement was  exorbitant  or  not,  still  I 
cannot  find  that  any  question  as  to  the 
amount  was  submitted  to  the  jury. 

It  seems  to  me  that  if  such  a  question 
had  been  submitted  to  a  jury,  there  is 
much  in  the  evidence  that  might  make 
it  very  doubtful  whether  the  jury  would 
think  this  sum  properly  chargeable  against 
the  owners  of  the  goods  if  uninsured.  If 
they  thought  the  charge  was  against  un- 
derwriters, there  is  a  common  enough  im- 
pression, not  confined  to  jurymen,  that  the 
underwriters'  trade  is  such  as  to  make  it 
right  to  be  liberal  in  deciding  any  doubt- 
ful question  against  them.  I  do  not  think 
this  ought  to  influence,  but  it  might  do 
so.  I  cannot,  however,  find  that  the 
opinion  of  the  jury  was  taken  at  all  as  to 
the  amount.  On  a  new  trial  that  ques- 
tion may  be  raised,  and  it  may  be  a  sub- 
ject of  great  difilculty  to  say  what  evidence 
bears  on  it,  and  what  the  proper  direction 
to  the  jury  should  be.  I  think  it  better 
not  to  prejudice  the  question  further  than 
by  saying  that  the  fact  that  the  owners  of 
the  Achilles  had  by  contract^  made  either 
by  their  master  or  by  themselvesi  become 
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bound  to  pay  this  sum,  and  had  paid  it,  is 
not,  I  think,  conclusive  that  the  whole  of  it 
was  chargeable  to  general  average,  though 
part  of  it  may  be. 

If  your  Lordships  agree  in  this  opinion, 
I  think  that  the  onler  of  this  House  should 
be  for  a  new  trial,  and  that  all  the  costs 
of  the  trial,  and  in  the  Divisional  Court 
and  in  the  Court  of  Appeal,  are  thrown 
away ;  and  that,  as  neither  party  can  be 
said  to  have  succeeded  in  this  House,  each 
party  should  bear  his  own  costs  in  this 
House. 

I  therefore  move  accordingly. 

The  Lord  Chancellor  (Eabl  of  Sbl- 
BORNE.) — I  agree  in  the  opinion  which  has 
just  been  delivered  by  my  noble  and 
learned  friend,  and  do  not  desire  to  add 
anything  to  it.  The  way  in  which  I  pro- 
pose to  put  the  question  to  the  House  is 
this  :  that  the  order  appealed  from  be  re- 
versed except  so  far  as  it  rescinds  the  order 
of  the  Queen's  Bench  Division  to  enter 
judgment  for  the  defendants ;  that  the  case 
be  remitted  to  the  Court  below  with  direc- 
tions for  a  new  trial ;  and  that  there  be 
no  costs  of  the  appeal. 

Lord  Watsox. — ^I  concur,  and  have 
nothing  to  add  to  what  has  been  said  by 
my  noble  and  learned  friend  Lord  Black- 
bum. 

Order  appealed  from  reversed  except 
so  far  as  it  rescinds  the  order  of 
the  QueevCs  Bench  Division  to  enter 
judgment  for  tlis  defendants. 

Case  remitted  to  the  Court  below  with 
directions  for  a  new  trial. 


Solicitors— Waltons,  Babb    k  Walton,  for  ap- 
pellants ;  Flttz,  Son  k  Co.,  for  ratp    dents. 
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Bankruptcy — Bankruptcy  Petition — A  ct 
of  Bankruptcy — Failure  to  comply  with 
Bankruptcy  Notice  in  reaped  of  Jvd(jnient 
Debt — Appeal  from  Judgment  Pending — 
Bankruptcy  Act,  1883  (46  cC-  47  Vict,  c.  52), 

8.  7,  8Uh-8,  4. 

By  8,  7,  8ub-8.  4,  of  the  Bankruptcy  Act, 
1883,  on  a  creditor's  petition  for  a  receiving 
order,  when  the  act  of  bankruptcy  relied 
on  i8  non-compliance  with  a  bankruptcy 
notice  to  pay  a  judgment  debt,  the  Court 
may,  if  it  thinks  ft,  stay  or  dismiss  the 
petition  on  tJie  ground  that  an  appeal  is 
pending  from  the  judgment. 

Where  the  Registrar  has  exercised  his 
discretion  by  staying  proceedings  on  a 
petition  pending  an  appeal  from  the  judg- 
nient  on  whicfh  it  is  founded,  the  Court 
of  Appeal  will  not  interfere  unless  it  is  very 
dear  that  such  appeal  is  frivolous  and  not 
bona  fde. 

This  was  an  appeal  against  a  refusal  of 
Mr.  Registrar  Hazlitt  to  make  a  receiving 
order  on  a  bankruptcy  petition  presented 
by  Heyworth  against  Rhodes,  on  the 
ground  that  an  appeal  was  pending  in 
relation  to  the  judgment  on  which  the 
petition  was  founded. 

In  an  action  in  the  Mayor's  Court 
Rhodes  had  obtained  a  judgment  against 
Heyworth,  but  in  an  action  in  prohibition 
to  determine  whether  the  cause  of  action 
alleged  by  Rhodes  had  arisen  within 
the  jurisdiction  of  the  Mayor's  Court, 
Hawkins,  J.,  decided  that  the  Mayor's 
Court  had  no  jurisdiction,  and  gave  judg- 
ment for  Heyworth  with  costs. 

Rhodes  having  failed  to  pay  the  costs  in 
the  prohibition  action,  Heyworth  served 
him  with  a  bankruptcy  notice  in  respect 
of  them,  and  his  failure  to  comply  with 
such  notice  was  the  alleged  act  of  bank- 
ruptcy upon  which  the  petition  was 
founded. 

Rhodes  appealed  against  the  decision  of 
Hawkins,  J.,  and  his  appeal  was  pending 
at  the  date  of  the  hearing  of  the  petition, 

*  Coram  Bagg%llay,  L.J.,  Bowen,  LJ.,  and 
Fry,  L.J. 


in   consequence  of   which  the  Registrar 
adjourned   the  further  hearing  generally 
with  liberty  to  apply. 
Heyworth  now  appealed. 

RoUand,  for  the  appellant. — The  petition 
ought  not  to  have  been  adjourned  merely 
because  there  was  an  appeal  pending  from 
the  judgment ;  or  at  least  the  debtor  ought 
to  have  been  ordered  to  give  security  for 
the  judgment  debt — Ex  parte  Phippen{l), 

Morton  Smithy  for  the  debtor. — There  is 
a  substantial  question  raised  by  the  appeal 
— that  is,  whether  the  action  was  within 
the  jurisdiction  of  the  Mayor's  Court. 

Bagg ALLAY,  L.J. — It  was  always  the 
recognised  practice  under  the  Bankruptcy 
Act,  1869 — ^and  I  can  see  no  reason  why 
it  should  not  continue  to  be  the  practice 
under  the  present  Bankruptcy  Act — that, 
when  a  petitioning  creditor's  debt  was 
founded  on  a  judgment  (and  I  assume  that 
the  present  appellant's  debt  is  a  judgment 
debt),  and  an  appeal  was  pending  from  the 
judgment,  it  was  a  matter  for  the  discre- 
tion of  the  Registrar  whether  he  would  at 
once  adjudicate  the  debtor  a  bankrupt,  or 
stay  the  proceedings  on  the  petition  pend- 
ing the  appeal.  In  the  present  case  the 
petitioning  creditor's  debt  is  an  amount 
payable  to  him  by  the  debtor  by  reason 
of  certain  proceedings  in  prohibition. 
A^inst  the  judgment  or  order  under 
which  that  sum  is  payable  an  appeal  is 
pending,  and  a  possible  I'esult  of  the  appeal 
is  that  there  may  be  no  petitioning  cre- 
ditor's debt  at  all.  I  do  not  stop  to  con- 
sider whether  this  is  a  probable  result  or 
not,  but  the  bona  fde  character  of  the 
appeal  is  an  essential  matter  to  be  con- 
sidered. If  the  Court  was  satisfied  that 
the  appeal  was  not  bona  fde,  the  discretion 
under  sub-s.  4  of  section  7  ought  to  be 
exercised  by  making  a  receiving  order  on 
the  petition.  In  the  present  case  it  appears 
to  me  that  there  is  a  substantial  question 
raised  by  the  appeal,  and  I  think  the 
Registrar  has  exercised  his  discretion  very 
wisely.  He  has  not  adjourned  the  petition 
until  after  the  appeal  has  been  heard,  he 
has  only  adjourned  it  generally  with 
liberty  to  apply ;  so  that  if  the  appeal  is 
not  duly  prosecuted,  the  petitioner  can 

(1)  Law  J.  Notes  of  Oases  1883»  p.  67. 


Vol.  54.] 


MICHAELMAS  1884  to  MICHAELBIAS  1886. 


199 


Ex  parte  Heywarth;  in  re  Rhodes  {App,),  Bankr, 


apply  to  the  Court  to  allow  him  to  proceed 
with  the  petition.  I  think  the  Eegistrar's 
order  is  perfectly  right. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
Assuming  that  the  appellant  is  right  in 
saying  that  these  costs  are  payable  to  him 
under    a  "final  judgment"    within  the 
meaning  of  sub-s.   1   (</)  of  section  4 — 
though  I  express  no  decided  opinion  on 
that  point  now — the  judgment  of  Hawkins, 
J.,  is  under  appeal,  and  the  question  is, 
whether  the  pendency  of  this  appeal  justi- 
fied the  Registrar  in  ordering  the  petition 
to  stand  over  for  the  present.     This  was 
an  exercise  of  the  Registrar's  discretion. 
It  cannot,  of  course,  be  said  that  the  mere 
fact  that  an  appeal  is  pending  from  the 
judgment  gives  the  debtor    an  absolute 
right  to  a  stay  of  proceedings  or  to  have 
the  petition  dismissed.     But  under  sub-s. 
4  of  section  7  the  Registrar  is  dotbed  with 
a  discretion ;  he  has  an  absolute  discretion 
to  consider  what  is  the  best  thing  to  be 
done  under  the  circumstances.     And  it 
would  be  impossible  for    this    Court   to 
interfere  with  the  exercise  of  his  discre- 
tion unless    we  were    satisfied   that  he 
could   not  have  been  right.     If  it  could 
be    shewn    that    the    appeal    from    the 
judgment  was  a  frivolous  one,  we  might 
reverse  his  decision.     But  so  long  as  he 
might  reasonably  have  come  to  the  con- 
elusion  that  there  was  a  reasonable  ground 
of  appeal,  it  would  be  a  monstrous  thing 
that  a  receiving  order  should  be   made 
while  the  appeal  is  pending. 

Fry,  L.J. — I  am  entirely  of  the  same 
opinion.  In  all  cases  of  this  kind  I  should 
be  very  unwilling  to  interfere  with  the 
exercise  of  the  Registrar's  discretion.  But 
in  the  present  case  I  think  he  has  exercised 
his  discretion  rightly.  If  the  appeal  from 
the  judgment  appeared  to  be  an  entirely 
frivolous  one,  the  proceedings  on  the 
petition  ought  not  to  be  stayed ;  but  that 
is  not  so  here.  The  present  appeal,  how- 
ever, is  entirely  frivolous,  and  it  must  be 
dismissed  with  costs. 


Soliciton — Shaw  k  Tremellen,  for  the  creditor ; 
Walker,  Son  k  Field,  for  the  debtor. 


i86.    1 
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1886, 

Jan. 

Practice — Power  to  abridge  Time  ap- 
pointed— Notice  of  Trial — Order  XXXVI. 
rule  12  ;  LXIV.  nUe  7. 

The  lapse  of  the  six  weeks  from  the  dose 
of  the  pleadings  allowed  by  Order  XXXVI, 
rule  12  to  a  plaintiff  is  a  condition  prece- 
dent to  the  exercise  by  a  defendant  of  the 
power  to  give  notice  of  trial  under  that 
order ;  arid  the  Court  cannot  give  the  de- 
fendant leave  to  exercise  that  power  before 
the  expiration  of  the  six  toeeks,  which 
period  is  not  a  **  time  appointed  by  the 
rules  "  within  Order  LXIV,  rule  7. 

This  was  an  appeal  from  chambers. 

The  pleadings  in  the  action  closed  on 
the  9th  of  December,  1884,  and  on  the 
27th  of  December  the  defendant  applied  to 
a  Master  for  an  order  *'  that  if  the  plaintiff 
does  not  give  notice  of  trial  for  the  next 
ensuing  Surrey  Assizes,  then  tbe  defendant 
may  give  short  notice  of  trial  for  such 
assizes  " — namely,  20th  of  January,  1885. 

The  Master  refused  to  make  the  order, 
on  the  ground  that  the  Court  had  no  power 
to  abridge  the  period  named  in  Order 
XXXVI.  rule  12  (1),  and  the  Judge  af- 
firmed the  Master. 

E,  ClarkCf  Q.O,  {Morton  Smith  with  him), 
for  the  defendant. — The  Court  has  power 
to  accede  to  this  application  under  Order 
LXIV.  rule  7  (2),  which  appKes  to  all 
times  fixed  by  the  rules. 

(1)  Order  XXXVI.  rule  12 :  «  If  the  plain- 
tiff does  not  within  six  weeks  after  the  close 
of  the  pleadings,  or  within  such  extended 
time  as  the  Court  or  a  Judge  may  allow,  give 
notice  of  trial,  the  defendant  may,  before 
notice  of  trial  given  bj  the  plaintiff,  give  notice 
of  trial,  or  may  apply  to  the  Court  or  Judge  to 
dismiss  the  action  for  want  of  prosecution,  and 
on  the  hearing  of  such  application  the  Court  or 
a  Judge  may  order  the  action  to  be  dismissed 
accordingly,  or  may  make  such  other  order,  and 
on  such  terms  as  to  the  Court  or  Judge  may 
seem  just.*' 

(2)  Order  LXIV.  rule  7 :  "  The  Court  or 
a  Judge  shall  have  power  to  enlarge  or 
abridge  the  time  appointed  by  these  roles, 
or  fixed  by  any  order  enlarging  time,  for 
doing  any  act  or  taking  any  proofing,  upon 
such  terms  (if  any)  as  the  justice  of  the  case 
may  require,  and  any  such  enlaigement  may  be 
ordered  although  the  application  for  the  same 
is  not  made  until'  after  the  expiration  of  the 
time  appointed  or  aHowed." 
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MoCaUj  for  the  plaintiff. — This  is  in 
effect  an  application  to  abridge  the  period 
of  six  weeks  given  to  the  plaintiff  by  Order 
XXXVI.  rule  12  (1),  which  the  Court 
has  no  power  to  do.  The  terms  of  the 
order  shew  that  the  Court  has  power  to 
extend  the  time,  but  no  mention  is  made 
of  any  abridgment  of  time.  The  rules 
have  given  the  plaintiff  an  absolute  and 
vested  right  to  have  a  period  of  six  weeks 
in  which  to  get  ready  for  trial,  and  no 
power  is  given  to  the  Court  to  shorten  this 
period.  Order  LXIV.  rule  9,  giving  the 
Admiralty  Court  express  power  to  abridge 
the  time  for  giving  notice  of  trial,  shews 
that  an  express  power  is  necessary,  and 
that  the  power  given  by  Order  LXIV. 
rule  7  (2)  is  not  enough ;  this  period  is 
not  a  "  time  appointed  "  within  that  rule. 
There  is  no  time  appointed  for  giving 
notice  of  trial;  the  plaintiff  may  give 
notice  any  time  he  likes,  but  if  he  does 
not  do  it  within  the  six  weeks  the  Court 
may  give  the  defendant  leave  to  do  it,  but 
not  before  that  date — Curtis  v.  Sheffield 
(3),  Uatan  v.  SUn-er  (4),  and  PUcher  v. 
Hinds  (5). 

Grove,  J. — ^I  have  come  to  the  con- 
clusion, with  great  regret,  that  our  judg- 
ment must  be  for  the  plaintiff.  Though  I 
do  not  accede  to  the  greater  part  of  the 
contention  for  the  plaintiff,  I  do  not  think 
that  the  cases  cited  in  support  of  it  have 
any  bearing  upon  the  question  before  us  ; 
they  are  not  decisions  upon  the  former  rule 
corresponding  to  Order  LXIV.  rule  7  (2), 
and  although  in  those  and  similar  cases  the 
Court  has  in  general  exacted  a  strict  com- 
pliance with  the  rules,  still  it  has  nowhere 
been  laid  down  that  the  Court  has  no  power 
under  any  circumstances  to  dispense  with 
such  compliance,  and  there  is  nothing  in 
any  of  those  cases  to  shew  that  the  Court 
cannot  abridge  or  enlarge  time  where  a 
strong  case  is  made  out  that  it  is  necessary 
for  the  ends  of  justice  that  it  shoidd  do  so. 
Most  of  those  cases  were  of  such  a  nature 
that  no  harm  was  likely  to  result  if  the 
application  was  refused,  and  in  all  of  them 

(3)  61  Law  J.  Bep.  Chanc.  535;  Law  Bep. 
21  Gh.  D.  1. 

(4)  Law  Bep.  22  Ch.  D.  91. 

(5)  48  Law  J.  B«p.  Chanc.  512 ;  Law  Bep. 
11  Ch.  D.  906. 


the  applicant  had  some  other  remedy  open 
to  him. 

In  the  present  case  there  will  be  a  seri- 
ous injury  to  the  defendant  if  the  Court 
has  not  the  power  which  the  defendant  says 
it  has  under  Order  LXIV.  rule  7  (2).  I, 
however,  do  not  think  we  have  any  such 
power,  and  I  come  to  this  conclusion  with 
very  great  regret,  because  I  think  the  re- 
sult will  be  a  great  hardship  to  the  defen- 
dant. The  plaintiff  has  had  ample  time 
to  prepare  his  case,  and  he  has  not  treated 
the  defendant  at  all  well. 

I  must,  however,  yield  to  the  argument 
last  addressed  to  us  for  the  plaintiff,  that 
Order  LXIV.  rule  7  (2)  does  not  apply  to 
this  case  at  all,  for  the  defendant  is  not 
really  asking  us  to  abridge  a  time  appointed 
by  the  rules.  By  Order  XXXVI.  rule  12 
(1)  the  defendant  is  given  a  power  which 
no  other  rule  or  order  gives  him — namely, 
in  a  certain  event  to  give  notice  of  trial — 
and  we  are  now  asked  to  give  him  that 
power,  but  without  the  condition  affixed 
to  it  by  the  rule,  that  is,  before  the  hap- 
pening of  that  event.  The  power  of  the 
defendant  to  give  notice  of  trial  at  any 
time  is  under  this  rule  conditional  upon 
the  expiration  of  the  time  limited  to  the 
plaintiff.  Can  the  Court  give  the  defen- 
dant that  power  before  that  time  has  exr 
pired,  and  so  give  him  a  power  which  the 
rules  do  not  give  him  9  I  think  it  cannot. 
The  power  is  peculiar  and  exceptional, 
and  given  upon  a  condition,  which  condi- 
tion has  not  been  fulfilled  in  the  present 
case,  for  the  time  has  not  expired.  The 
appeal  must  therefore  be  dismissed. 

Lopes,  J. — I  concur,  though  I  regret 
that  we  cannot  accede  to  the  defendant's 
application,  for  all  the  merits  of  the  case 
are  on  his  side.  Under  Order  XXXVI. 
rule  12  (1)  no  time  is  named  within  which 
the  plaintiff  must  give  notice  of  trial ;  he 
can  do  so  when  he  pleases,  but  if  he  does 
not  do  so  within  six  weeks  from  the  doee 
of  the  pleadings,  then  the  defendant  may 
give  notice  himself,  but  not  till  the  expira- 
tion of  the  six  weeks.  We  are  now  asked 
to  give  him  leave  to  do  this  before  that 
period  has  elapsed.  The  Court  has  no 
power  to  do  this.  Order  LXTV.  rule  7 
(2)  gives  no  such  power ;  that  rule  does 
not  apply  to  this  case.  Certain  times  are 
appointed  by  the  roles  within  which  cor- 
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tain  steps  must  bo  Uiken,  as,  for  instance, 
pleadingB  delivered,  and  Order  LXIV. 
nde  7  (2)  is  intended  to  apply  to  those 
cases.  But  there  is  no  time  a[)pointed  for 
the  delivery  of  notice  of  trial ;  an  indul- 
gence is  given  to  a  defendant  only  upon 
default  by  the  plaintiff,  and  if  we  were  to 
make  this  order,  we  should  be  giving  the 
defendant  that  indulgence  before  the  plain- 
tiff has  made  default.  This  we  have  no 
power  to  do. 

ApjjecU  dvf missed. 


Solicitors—G.   R.   Dotld,  for  plaintiff;   P.    K. 
Langdale,  for  defendant. 


1885. 
Jan.  24. 
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ALLAN  V.  THE  REGENTS 
CANAL,  CITY  AND  DOCKS 
RAILWAY  C03IPANY  AND 
OTHERS. 


Compdnij  —  Sep<irnU  Vitdertaklmj  — 
Sepnrate  Capital— -LifihilUy  to  Oeiieral 
Creditors — Solicitor, 

Where  the  solicitors  of  the  promoters  of 
an  Ad  of  Parliament^  whereby  a  company 
is  created  and  empowered  to  raise  capital 
and  carry  out  works,  and,  if  they  so 
resolve,  to  raise  sejyarnte  capital  for  and 
carry  out  separately  certain  portions  of 
such  works  as  a  sejxirate  vndertakiny, 
agree  to  pay  certain  claims  out  of  the  first 
capital  raised  by  the  coinjmny,  and  the 
atmpany  duly  raise  capital  for  tJie  sepa- 
rate undertakiny  awl  none  other,  neit/ier 
the  company  nor  the  solicitors  are  liable 
under  the  agreement. 

This  wjis  an  action  tried  in  Middlesex 
Ijefoit)  Mathew.  J.,  without  a  jury. 

The  defendants,  the  Hegent's  Canal, 
City  and  Docks  Railway  Company,  were 
a  company  created  by  a  bill  introduced 
into  Parliament  in  the  session  of  1882, 
and  passed  in  that  session  as  the  Act 
45  (fe  46  Vict.  c.  cciv.,  and  the  defendants 
Iligginson  and  Vigers  acted  as  solicitors 
of  the  promoters  of  the  bill. 

The  object  of  the  bill  was  to  ci*etitc  a 

company  with  power  (a)  to  purchase  and 

work  the  canal  undertaking  of  the  existing 

Regent's  Canal  Company,  and  {b)  to  oon- 

Vol   64.— Q.B. 


struct  railways  and  other  works  by  the 
side  of  the  canal  and  extending  to  docks 
on  the  Thames. 

The  plaintiff,  as  a  landowner  whoso 
pi*emises  might  bo  affected  by  tlie  milways 
and  other  works  proposed  to  be  carried 
out  by  the  defendant  company  if  the  bill 
l)assed,  presented  a  petition  against  the 
bill  in  oixJer  to  obtain  a  protective  clause 
therein. 

By  an  agreement  in  writing,  dated  the 
4th  of  May,  1882,  the  defendants  Higgin- 
son  and  Vigers  undertook  "  to  pay  out  of 
the  first  capital  raised ''  by  the  defendant 
company  the  costs  incun^  by  the  plain- 
tiff in  relation  to  his  petition. 

By  section  67  of  the  defendant  com- 
pany's Act,  45  &  46  Vict.  c.  cciv.,  it  was 
provided  as  follows  : — "  The  company  may, 
before  creating  any  part  of  the  capital  by 
this  Act  authorised,  resolve  and  deter- 
mine that  the  canal  undertaking  [meaning 
the  canal  and  works  of  the  Regent's  C^anal 
Company],  and  the  capital  necessary  for 
the  purposes  of  that  undertaking,  shall  be 
a  separate  undertaking  and  a  separate 
capital  respectively  of  the  company ;  and, 
in  the  event  of  the  company  so  determin- 
ing, the  company  may  create  such  capital 
as  a  separate  capital  (which  separate 
capital  is  hereinafter  referred  to  as  *  the 
canal  capital ')"  ;  and  by  st-ction  G8,  which 
made  general  provisions  as  to  the  canal 
capital,  it  was,  amongst  other  things,  pro- 
vided that  "  (/>)  All  mortgages  or  deben- 
ture stock  to  be  granted  or  issued  by  tlie 
company  in  res^KXjt  of  the  c:inal  capital 
under  tiie  powers  of  this  Act  shall  be  a 
charge  exclusively  upon  the  canal  under- 
taking ;  and  no  other  mortgages  or  deben- 
ture stock  granted  or  issued  by  the  com- 
pany shall  be  a  charge  upon  the  canal 
undertaking ;  "  and  "  (11)  It  shall  not  be 
lawful  for  the  holdei-s  of  shares  or  stock 
in  the  general  capital  of  the  company  to 
interfere  with  the  expenditure  of  the  canal 
capital  or  in  any  other  matter  affecting 
that  capital  or  the  canal  undertaking." 

By  section  147  of  the  Act  it  was  pro- 
vided that  the  company  should  not,  with- 
out the  previous  consent  of  the  plaintiff, 
take  any  part  of  certain  of  his  premises. 

No  land  of  the  plaintiff  had  been  taken 
under  section  147  of  the  Act  or  been 
otherwise  affected. 
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Tiie  (lefeiidaiit  company  duly  ivcqiiired 
the  canal  and  other  works  of  the  Hes:ent's 
Canal  Company,  but  Ix^fore  doing  so  duly 
i*esolved  that  such  canal  and  works  should 
be  a  "  separate  undei'taking ''  with  separate 
capital,  and  they  had  accordingly  issued 
this  capital  for  such  se[>arate  undertaking, 
but  had  issued  or  niLsed  no  other  capital. 
And  by  an  Act  passed  in  1883  the  reso- 
lutions of  the  defendant  company  as  to  this 
sepanite  undertaking  and  separate  capital 
and  the  issue  of  this  capital  (which  had 
been  as  stock  and  not  as  shares)  wei^e 
confirmed. 

The  action  was  brought  by  the  plaintifif 
under  the  agreement  of  the  4th  of  May, 
1882,  to  i-ecover  the  costs  incuiTed  by 
him  in  relation  to  liLs  petition. 

The  defendants  denied  that  any  capital 
had  been  raised  by  the  defendant  company 
within  the  meaning  of  the  a^;reement. 

Fit  day  y  Q.C.f  and  ^forteUy  for  the 
plaintiff. 

The  Solicitor-General  {Sir  Farrer  Iler- 
scliell)  and  Seward  Br  ice ,  for  the  defen- 
dants. 

Firdai/,  Q,C.,  in  reply,  submitted  that  if 
the  company  raised  any  capital  which  was 
put  beyond  the  reach  of  the  plaintiff  there 
was  a  breach  of  the  undertaking  by  Hig- 
ginson  and  Vigei*s,  and  the  latter  were 
thei'efore  in  any  case  liable  to  the  plaintiff. 

Mathew,  J.,  having  stated  the  facts  as 
alx)ve  set  forth,  said  : — It  seems  to  me 
that  by  "  first  capital  raised  "  was  meant 
ciipital  legally  applicable  to  the  purpose  of 
pa^iug  these  costs,  and  the  only  capital 
which  may  be  so  applied  is  niilway  capital. 
Now  the  capital  which  has  been  i-aisod  by 
the  company  is  canal  capitsil,  and  there 
arc  distinct  provisions  as  to  what  that 
Ciipital  is  applicable  to.  None  of  it  is 
applicable  to  railway  pur2)08es.  It  seems 
to  me  that  it  was  contemplated  by  the 
agreement  that  the  costs  should  be  paid 
out  of  railway  capital,  and  therefore  my 
judgment  must  be  for  the  defendants. 

Judynient/or  defendants y  with  coats. 


Solicitors— Uouth,  Stacey  k  C'jwtle,  for  plaintiff ; 
Uigginson  k  Co.,  for  defendants. 
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Master  aiul  Sei'vant  —  Xegligence  of 
Fellow -servant — Employers*  Liability  Act, 
1880  (43  d'  44  Vict.  c.  42),  s\  1,  wh-s.  3. 

By  section  1,  stcb-secti&n  3,  of  Uie  Em- 
ployers^ Liability  Act,  1880,  it  is  provitJed 
tluit  ivivere  personal  injury  is  caused  to  a 
worknum  by  reason  of  the  negligence  oj 
any  jjerson  in  the  service  oft/ie  employer  to 
whose  orders  or  directions  tfie  worhnvan  at 
tlie  time  of  tJie  injury  was  bound  to  conform 
and  did  conform,  wfiere  such  injury  resulted 
from  his  having  so  conformed,  Oi£  workman, 
or,  in  case  t/ie  injury  results  in  detUh,  the 
legal  j}ersonal  representatives  of  Uie  work- 
m^m,  .  .  .  sluiU  have  tlie  same  right  of 
compensation  and  remedies  against  the  em- 
ployer as  if  the  worknuin  had  not  been  a 
workman  of,  nor  in  the  service  of  the  en}r 
]}loyer,  nor  e^vjaged  in  his  work. 

The  plat  fU iff,  a  boy  of  fourteen,  was 
in  tJie  service  of  tlie  defendants,  and  acted 
as  guard  of  a  van  driven  by  H.,  a  oar- 
man,  (Uso  in  Oie  defendants*  employ.  In- 
side this  van  were  tliree  large  iron  window- 
frames,  which  were  j)ktced  up^'iglU  in  tlie 
van,  and  were  secured  in  tluU  position 
by  two  pieces  of  string,  one  piece  being 
tied  at  each  end  roun/J  t/ie  hoops  sup- 
porting  the  coveriiig  of  tlie  van.  IL  com- 
menced unloading  tlie  frames  by  untying 
the  string  near  tlte  tail  end  of  the  van,  and 
the  plainiiff,  who  was  inside  at  the  front 
of  Uie  van,  untied  tlie  otlier  string.  H.  Uien 
jniUed  one  of  t/ie  frames  away  without  re- 
tyintj  the  other  two,  leaving  tliem  standing. 
Directly  afterwards  the  txco frames  feU  upon 
tlie  plaintiff,  inflicting  upon  him  severe 
injuries.  Tfie  plaintiff  stated  that  lie  un- 
tied t/ie  string  at  one  end  wiUumt  any 
orders  from  II.,  because  lie,  the  jjlaintiff, 
had  done  so  on  other  occasions,  and  Uuit 
11,  saw  him  tmtie  it  and  made  no  objec- 
tion.  The  plaintiff  having  sued  the  defen- 
dants for  damages  under  (lie  Employers* 
Liability  Act,  1880, — Held,  on  the  above 
facts,  that  t/iere  was  evidence  to  go  to  tJie 
jury  of  liability  on  tJie  jxirt  of  the  defen- 
dants wtder  section  l,8ui'Section  3,  of  that 
statute. 

This  was  a  St^ecial  Caae  stated  by  the 
Judge  of  the  Derby  County  Court,  before 
whom  and  a  jury  the  action  was  tried. 
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The  action  was  brought  under  the  pro- 
visions of  the  Employers'  Liability  Act, 
1880,  to  recover  compensation  for  personal 
injuries  received  by  the  plaintiff  whilst  at 
the  defendants' goods  station  at  St.  Pancras, 
on  the  12th  of  September,  1883. 

The  following  particulars  were  annexed 
to  the  summons  served  upon  the  defend- 
ants : — 

''  The  plaintiff  demands  of  the  defendant 
company  damages  for  personal  injuries 
caused  to  him  at  the  St.  Pancras  Railway 
Station  of  the  defendant  company,  on  the 
12th  of  September,  1883,  by  the  falling 
upon  him  of  an  iron  framework  or  casting, 
whilst  in  the  performance  of  his  duties  in 
the  defendant  company's  employ,  through 
the  negligence  of  the  defendant  company, 
or  their  servant,  Alfred  Hicks,  a  carman. 
The  plaintiff  claims  100^." 

Upon  the  trial  the  following  evidence 
was  adduced  on  behalf  of  the  plaintiff: — 
The  plaintiff  stated  that  he  was  fourteen 
years  old,  and  was  employed  by  the  defen- 
dants as  a  van-guard.  His  duties  were  to 
keep  watch  over  the  goods  in  his  van,  to 
attend  to  the  horse,  and  when  not  so 
engaged  to  assist  in  unloading.  He  went 
to  his  duties  at  the  St.  Pancras  goods 
station  on  Uie  morning  of  the  12th  of 
September,  1883.  He  was  the  guard  of  a 
van  driven  by  a  man  named  Cross,  but  he 
arranged  with  his  brother,  who  was  the 
guard  of  a  van  driven  by  a  man  named 
Alfred  Hicks,  that  he  (the  plaintiff)  should 
go  out  with  Hicks's  van  in  place  of  his 
brother,  it  being  a  customary  thing  for 
van-guards  to  change  with  each  other.  He 
did  not  know  whether  Hicks  consented, 
but  he  rode  in  the  van  with  him  when  it 
started  work  in  the  morning  to  the  plat- 
form of  the  goods  station  without  any 
objection  from  him,  and  the  van  was  then 
backed  to  the  platform.  The  van  was  put 
in  that  position  in  order  that  three  large 
iron  window-frames,  which  had  been  left 
in  it  on  the  previous  night,  might  be  un- 
loaded and  put  on  the  platform.  These 
frames,  as  stated  by  the  plaintiff,  were  about 
seven  feet  long  by  five  feet  broad.  They  had 
been  placed  upright  inside  the  van,  and  were 
secured  in  that  position  by  two  pieces  of 
tarred  string,  one  piece  being  tied  at  each 
end  round  the  hoops  supporting  the  cover- 
ing of  the  van.     When  the  van  had  been 
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placed  in  the  position  described,  Hicks 
step|)ed  inside  and  began  to  unload.  He 
untied  the  string  near  the  tail  end  of  the 
van,  and  the  plaintiff,  who  was  inside  at 
the  front  of  the  van,  untied  the  othor. 
He  was  not  asked  by  Hicks  to  do  so. 
Hicks  began  to  pull  one  of  the  frames 
away  without  re-tying  the  other  two, 
leaving  them  standing.  Directly  after- 
wards the  two  fell  upon  the  plaintiff, 
severely  injuring  his  h€»d,  and  rendering 
him  insensible.  He  was  tiken  to  the 
Royal  Free  Hos])ital,  where  he  remained 
seven  weeks. 

In  cross-examination  the  plaintiff  stated 
that  he  lost  his  senses,  and  could  not  say 
whether  or  not  Hicks  was  in  the  van  when 
the  frames  fell  on  him.  In  answer  to  a 
question  by  the  learned  Judge,  the  plaintiff 
said,  '^  Hicks  did  not  say  anything  to  me 
or  I  to  him.  I  untied  one  end  without 
any  orders  from  Hicks  because  I  had  done 
so  on  other  occasions.  He  saw  me  untie  it, 
and  made  no  objection." 

At  the  conclusion  of  the  plaintiffs  case 
it  was  submitted  that  tliere  was  no  evi- 
dence to  support  an  action  under  any  of 
the  sub. sections  of  section  1  of  the  Em- 
ployers'Liability  Act,  1880.  The  learned 
Judge  held  there  was  not,  except  under  sub- 
section 3.  It  was  then  contended  that 
there  was  no  evidence  that  Hicks  was  a 
person  to  whose  orders  or  directions  the 
plaintiff  was  bound  to  conform,  or  that 
the  plaintiff  met  his  injuries  from  having 
conformed  to  any  order  or  direction  from 
Hicks.  It  was  also  contended  that  the 
plaintiff  was  a  volunteer  in  what  he  did, 
and  was  not  entitled  to  recover ;  that  the 
plaintiff's  own  contributory  negligence  was 
the  cause  of  the  accident ;  and  that,  upon 
the  whole,  there  was  nothing  to  be  left  to 
the  jury. 

lie  Judge,  however,  decided  to  leave 
the  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiff  for  30/.,  notwithstanding 
that  evidence  was  called  by  the  defendants 
to  contradict  the  plaintiff. 

The  questions  for  the  opinion  of  the 
Court  were:— 

1.  Was  there  evidence  under  sub-section 
3  of  the  plaintiff  having  been  injured  by 
reason  of  the  negligence  of  a  person  in  the 
service  of  the  defendants  to  whose  ordera 
he  was  bound  to  conform  and  did  conform. 
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and  that  he  was  injured  by  his  having  so 
conformed  (1)  ? 

2.  Was  there  not  evidence  upon  the 
plaintiifs  case  that  the  plaintiff  in  what 
he  did  acted  as  a  volunteer  1 

3.  Was  there  not  upon  the  plaintiff's 
case  such  evidence  of  contributory  negli- 
gence that  the  Judge  ought  to  have  non- 
suited ? 

Sitiykf/j  for  the  defendants. — Under  sub- 
section 3  of  section  1  of  the  Employera* 
Liability  Act  there  must  be  a  specific  order; 
here  there  was  none. 

JDay,  J. — An  implied  order  would  l^e 
icient.] 

It  is  contended  that  in  order  to  ci*eate  a 
liability  there  must,  at  all  events,  be  some- 
thing equivalent  to  an  order  or  direction. 
Secondly,  even  assuming  an  order,  the 
plaintiff  was  not  bound  to  conform  to  it ; 
and  even  if  he  was,  the  injuiy  of  which  he 
complains  must  have  been  done  whilst 
conforming  to  it.  It  is  submitted  in  this 
case  that  there  was  no  evidence  to  shew 
that  he  conformed  with  the  order  (if  any), 
nor  yet  that  there  wero  no  means  of  doing 
so  except  by  exposing  himself  to  danger. 

J,  II,  Etherington  Smithy  appeared  for 
the  plaintiff,  but  was  not  called  upon  to 
argue. 

Mathew,  J. — Our  judgment  in  this  case 
must  be  for  the  plaintiff.  Notwithstand- 
ing Mr.  Smyley's  able  argument,  it  appears 
to  me  that  there  are  really  no  difficulties 
in  the  case,  and  that  there  was  clear  evi- 
dence to  go  to  the  jury  under  43  k  44  Vict, 
c.  42.  s.  1,  sub-s.  3.  The  plaintiff  was 
called  upon  to  go  in  company  with  a  man 
named  Kicks,  both  of  them  being  in  the 

(1)  By  43  dc  44  Vict.  c.  42.  s.  1,  sub-s.  3, 
**  Where  after  the  commencement  of  this  Act 
personal  injury  is»  caused  to  a  workman  .... 
by  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury 
was  bound  to  conform  and  did  conform,  where 
such  injur}'  resulted  from  his  liaving  so  con- 
formed, .  .  .  the  workman,  or,  in  case  the  in- 
jury  results  in  death,  the  legal  personal  repre- 
.Mcntatives  of  the  workman,  and  any  person 
rntitlcd  in  case  of  death,  shall  have  the  same 
right  of  compensation  and  remedies  against  the 
imiplo3'cT  a.s  if  the  workman  had  not  been  a 
workman  of  nor  in  the  service  of  the  employer, 
nor  engaged  in  liis  work." 


service  of  the  defendants,  to  ajBsist  in  un- 
loading three  frames  from  a  van.  These 
frames  had,  it  appears,  been  placed  upright 
inside  the  van,  and  were  secured  in  that 
position  by  two  pieces  of  string  tied  at 
each  end  of  the  van.  Hicks  commenced 
the  unloading  by  untying  the  string  near 
the  tail  end  of  the  van,  while  the  plaintiff, 
who  was  inside  at  the  front  end  of  the 
van,  untied  the  other  string.  Hicks  then 
])egan  to  pull  one  of  the  frames  away 
without  tying  the  two  other  frames  up 
again;  the  consequence  was  that  these 
frames  fell  upon  and  injured  tlie  plaintiffl 
On  these  fieu^ts  I  am  of  opinion  that  there 
was  evidence  of  negligence  on  the  part  of 
Hicks  to  go  to  the  jury,  and  also  that 
Hicks  was  a  person  to  whose  orders  the 
plaintiff  was  bound  to  conform,  and  was 
conforming  at  the  time  of  the  injuiy. 

Then  did  the  injury  result  in  conse- 
quence of  conformity  on  the  part  of  the 
plaintiff  to  Hicks's  orders?  Mr.  Smyley 
has  suggested  that  the  injury  did  not 
necessarUy  arise  from  Hicks's  negligence, 
and  that  the  plaintiff  had  been  guilty  of 
contributory  negUgenoe  inasmuch  as  he 
might  if  he  chose  have  placed  himself  in 
such  a  position  as  to  avoid  injury  in  case 
the  frames  fell.  But  no  proof  to  j  ustify  any 
such  inference  on  our  part  was  given  at 
the  trial  in  the  County  Court.  The  de- 
fendants did  call  two  witnesses,  who  stated 
that  the  carman  retied  the  two  frames, 
and  that  the  injury  to  the  plaintiff  hap- 
pened a  considerable  time  afterwards,  the 
suggestion  being  that  the  plaintiff  had  him- 
self mitied  them  meanwhile  \  but  the  jury 
discarded  these  statements,  and  all  the  other 
evidence  they  gave  helped  to  establish  the 
plaintiff*s  case.  For  these  reasons  I  think 
that  the  County  Court  Judge  was  right  in 
leaving  the  case  to  the  jury,  and  that  the 
verdict  given  in  favour  of  the  plaintiff 
ought  to  stand. 

Day,  J. — I  am  of  the  same  opinion. 

Judgment  for  plaintiff. 

Solicitors— G.  P.  Rogers,  for  plaintiff ;  Bealc, 
Marigold  &  Co.,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 

THE     ATTORNEY-GENERAL 
V.    BRADLAUGH.* 


1885.  \ 

Jan.  26,  27,  28.  J 


Parliament — Parliamentary  Oaths  Act, 
1866,  88,  1,  3,  and  5 — Promissory  Oaths 
Act,  1868 — Penalties — Voting  in  House  of 
Commons  icithout  Makiiig  arid  Svhscribing 
Oaih — Person  having  7io  Religious  Belief 
— Incapacity  of  to  take  Oath — Practice  of 
House  of  Commons  as  to  taking  Oath — 
Admissibility  of  Evidence  of — Trial  at 
Bar  — New  Trial  —  Motion  for  —  Notice 
— Civil  Proceeding — Appeal — Judicature 
Act,  1873,  88.  19  and  47. 

An  infomuUion  by  the  Attorney-General 
to  recover  penalties  incurred  under  the 
Parliamentary  Oaths  Act,  1866,  is  not  a 
criminal  cause  or  tnatter  toithin  the  mean- 
ing  of  section  47  of  the  Judicature  Act, 
1873,  so  as  to  preclude  a  defendant  from 
appealing  against  the  judgment  of  the 
High  Court  at  bar. 

A  person  who  does  not  believe  in  a 
Supreme  Being,  and  is  one  upon  whose 
conscience  an  oath,  as  an  oath,  has  no 
binding  force,  is  wholly  incapable  of  taking 
the  oath  prescribed  by  the  Parliamentary 
Oaths  Act,  1866,  as  amended  by  the  Pro- 
missory Oaths  Act,  1868. 

The  o<Uh  required  to  be  taken  by  section  1 
of  the  Act  of  1866,  as  amended  by  the  Act 
of  1868,  is  to  be  taken  by  a  member  not 
once  only  in  the  same  Parliament,  btU  every 
time  a  member  after  being  elected  and 
returned  takes  his  seat. 

Under  section  Z  of  the  Act  of  1866  the 
oath  jnust  be  taken  and  subscribed  by  a 
metnber  with  all  the  due  solemnities  tised 
in  Parliament,  but  so  as  no  debate  or  busi- 
ness be  interrupted  by  such  member. 

Any  member  who  takes  his  seat  without 
taking  the  ocUh  within  the  meaning  of  tlie 
Act  is  liable  to  the  penalties  imposed  by  the 
Act,  even  though  the  House  of  Commons 
itself  were  not  only  not  to  refuse  him  leave 
to  be  sworn,  but  were  acttially  to  pass  a 
resolution  permitting  him  to  be  sworn. 

StcUements  and  avowals  of  a  defendarU 
as  to  his  belief  in  a  Supreme  Being,  and  as 
to  whether  an  oath,  as  an  oath,  has  any 
binding  force  upon  his  conscience,  are  ad- 
missible  in  the  trial  at  bar  of  an  action 

*  Coram  Drett,  M.R.,  Cut  ton,  L.J.,  and  Liiid- 
ley,  L.J. 


for  penalties  under  the  Parliamentary 
Oallis  Act,  1866,  even  though  such  state- 
7)ients  or  avowals  ivere  made  before  he  teas 
elected  a  member  of  the  Parliament  in  which 
he  sat  and  voted. 

Evidence  of  the  usages  and  practice  of 
the  House  is  also  admissible  to  explain  the 
rmaniiig  of  the  Act  and  standing  orders  of 
the  House  with  regard  to  making  and  sub- 
scribing the  oath. 

Where  an  information  to  recover  penalties 
under  the  Act  of  1866  has  been  tried  at 
bar,  a  motion  for  a  new  trial  must  not  be 
made  ex  parte,  but  upon  notice  of  motion 
to  the  other  side. 

Information  filed  by  the  Attorney- 
General  on  behalf  of  the  Crown  to  reoover 
penalties  incurred  by  the  defendant  under 
the  Parliamentary  Oaths  Act,  1866,  as 
amended  by  the  Promissory  Oaths  Act, 
1868  (1). 

The  counts  of  the  information  were  to 
the  following  effect  :— 

The  first  count  stated  that  the  Attorney- 
General,  on  behalf  of  the  Queen,  demanded 

(1)  The  preamble  to  the  Parliamentary  Oaths 
Act,  1866  (29  Vict.  c.  19),  declares  it  to  be  ex- 
pedient that  one  uniform  oath  should  be  taken 
by  members  of  both  Houses  in  Parliament  on 
taking  their  seats  in  every  Parliament.  Sec- 
tion I  gave  a  form  of  oath,  which  was  altered 
by  the  Promissory  Oaths  Act,  1868  (31  k,  32 
Vict.  c.  72). 

By  section  3,  *'The  oath  hereby  appointed 
shall  in  every  Parliament  be  solemnly  and 
publicly  made  and  subscribed  ....  by  every 
member  of  the  House  of  Commons  at  the  table 
in  the  middle  of  the  said  House,  and  whilst  a 
full  House  of  Commons  is  there  duly  sitting 
with  their  Speaker  in  hLs  chair,  at  such  hours 
and  according  to  such  regulations  as  each  House 
may  by  Its  standing  orders  direct." 

By  section  6,  **....  if  any  member  of  the 
House  of  Commons  votes  as  such  in  the  said 
House,  or  sit«  during  any  debate  after  the 
Speaker  has  been  chosen,  without  having  made 
and  subscribed  the  oath  hereby  appointed,  he 
shall  be  subject  to  a  penalty  of  500^.  for  every 
such  offence,  and  in  addition  to  such  penalty  his 
seat  shall  be  vacated  in  the  same  manner  as  if 
he  were  dead." 

By  standing  order,  dated  the  30th  of  April, 
1866,  "  Meml^rs  may  take  and  subscribe  the 
oath  required  by  law  at  any  time  during  the 
sitting  of  the  House  before  the  orders  of  the  day 
and  notices  of  motion  have  been  entered  upon, 
or  after  they  have  been  disposed  of,  bat  no 
debate  or  business  shall  be  interrupted  for  that 
purpose." 
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of  the  defendant  the  sum  of  500^.  for  that 
whereas  he,  having  been  duly  elected  to 
serve  for  Northampton,  and  being  a  mem- 
ber of  the  House  of  Commons,  did,  on  the 
11th  of  February,  1884,  vote  as  such 
member  in  the  House  without  having  made 
and  subscribed  the  oath  by  the  Parlia- 
mentary Oaths  Act,  18G6,  as  amended  by 
the  Promissory  Oaths  Act,  1868,  ap- 
pointed against  the  form,  dec.,  whereby  he 
became  subject  to  a  penalty  of  500/. 

The  fourth  count  charged  the  defendant 
for  that  he,  being  such  member  as  above 
mentioned,  did  not  on  the  day,  and  at  the 
place,  and  in  the  manner  as  in  the  last 
count  mentioned,  make  and  subscribe  the 
above-mentioned  oath  at  such  hour  and 
according  to  the  regulations  as  the  House 
did  by  its  standing  orders  direct — that  is 
to  say,  at  any  time  during  the  sitting  of 
the  House  before  the  orders  of  the  day  and 
notices  of  motion  had  been  entered  upon,  or 
after  they  had  been  disposed  of,  and  without 
any  debate  or  business  being  interrupted 
for  that  purpose  against  the  form,  &c. 

The  fifth  count  stated  ^'that  .... 
the  Attoi*ney-General,  on  behalf  of  the 
Queen,  demands  of  the  said  Charles  Brad- 
laugh  one  other  sum  of  500/.  of  lawful 
money,  which  he,  the  said  Charles  Brad- 
laugh,  owes  to  and  unjustly  detains  from 
the  Queen,  for  that  whereas  he,  the  said 
Charles  Bradlaugh,  having  been  heretofore 
duly  elected  to  serve  as  a  member  of  the 
Commons  House  of  Parliament  for  the 
borough  of  Northampton,  and  being  a 
person  having  no  belief  in  a  Supreme 
Being,  and  being  a  person  upon  whose 
conscience  an  oath,  as  an  oath,  has  no 
binding  force  (of  all  which  said  matters 
the  said  House  then  had  .full  cognisance 
and  notice  by  means  of  the  avowal  of  the 
said  Charles  Bradlaugh),  did  afterwards,  to 
wit  on  the  4th  day  of  February  in  the 
year  aforesaid,  go  through  the  form  of 
making  and  subscribing  the  oath  appointed 
by  the  Parliamentary  Oaths  Act,  1866, 
as  amended  by  the  Promissory  Oaths 
Act,  1868,  and  did  thereafter,  to  wit  on 
the  1 1th  day  of  February  in  the  year  afore- 
said, upon  one  other  occasion,  being  such 
member  as  aforesaid,  vote  as  such  member 
in  the  said  House  and  without  having 
made  and  subscribed  any  oath  save  as 
aforesaid,''  against  the  form  of  the  above- 


mentioned  statutes,  whereby  he  became 
subject  to  a  penalty  of  500/. 

At  the  trial  at  bar  before  Lord  Cole- 
ridge, C.J.,  Grove,  J.,  and  Huddleston,  B., 
and  a  special  jury  it  appeared  that  on  the 
1 1th  of  February,  1884,  whilst  the  Speaker 
was  in  the  chair,  and  after  the  notices  and 
questions  had  been  disposed  of,  the  defen- 
dant approached  the  table,  and  directly  he 
reached  it,  although  the  Speaker  rose  up 
and  called,  "  Order,  order,"  proceeded  to 
read  a  paper  which  he  had  in  his  hands, 
and  which  contained  the  words,  ''I,  Charles 
Bradlaugh,  do  swear  1  will  be  faiUiful  and 
bear  true  allegiance  to  her  Majesty  Queen 
Victoria,  her  heirs  and  suooessors  aooord- 
ing  to  law.     So  help  me  God,"  and  having 
read  it,  kissed  a  New  Testament  which  he 
had  brought  with  him,  and  then  signed 
his  name  to  the  paper.     Sir  Erskine  May, 
on  behalf  of  the  Crown,  gave  evidence  as 
to  the  practice  and  u.^^n'^'^  of  the  House,  as 
to  the  effect  of  the  Speaker  standing  up  and 
calling,  ''  Order,  order,"  as  to  signing  the 
test  roll,  as  to  the  administration  of  the  oath 
by  the  clerk,  and  as  to  other  matters  con- 
nected with  the  practice  of  the  House.  Evi- 
dence was  also  given  that  in  May,  1880,  the 
defendant  made  a  claim  to  affinn  instead 
of  taking  the  oath,  that  a  committee  of  the 
House  was  appointed  to  enquire  into  the 
matter,  and  that  in  June,  1880,  they  re- 
commended that  the  defendant  should  not 
be  allowed  to  take  the  oath,  but  that  as 
the  right  of  the  defendant  to  affirm  could 
be  tested    by  an   action  he  should  not 
be  prevented  from  making  and  subscrib- 
ing the  affirmation ;  that  the  House  sub- 
sequently passed  a  resolution  that  the  de- 
fendant should  not  be  permitted  to  take 
the  oath  or  make  an  affirmation,  that  the 
defendant  presented  himself  at  the  table 
and  made  an  affirmation,  and  that  in  an 
action — Clarke  v.  BradUmgh  (2) — ^it  was 
decided  that  he  could  not  make  an  affirma- 
tion.    The  Crown  also  put  in  the  state- 
ments made  in   1880  by  the  defendant 
before  the  committee,  and  a  letter  written 
in  May,  1880,  by  him  as  to  the  effect  an 
oath  had  upon  hun.     The  Journals  of  the 
House  as  records  of  what  took  place  ware 
also  produced  and  put  in  on  behalf  of  the 
Crown. 

(2)  60    Law  J.  Rep.  Q.B.   342;  Law  Bap. 
7  Q.B.  D.  38. 
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The  jury,  in  answer  to  questions  put  to 
them  by  the  Court,  found — ^that  the  S^^eaker 
was  sitting  when  the  defendant  came  up 
to  take  the  oath ;  that  he  was  sitting  for 
the  purpose  of  preparing  notes  of  what  ho 
was  about  to  say  in  addressing  the  defen- 
dant ;  that  he  had  not  resumed  his  seat 
for  the  purpose  of  allowing  the  defendant 
to  take  the  oath ;  that  the  Crown  had 
satisfied  them  that  on  the  1 1th  of  February, 
1884,  the  defendant  had  no  belief  in  a 
Supreme  Being ;  that  on  that  day  he  was 
a  person  upon  whose  conscience  an  oath 
had  no  binding  force  ;  that  the  House  had 
full  cognisance  of  these  matters  by  his 
own  avowal ;  that  he  did  not  take  and  sub- 
scribe the  oath  according  to  the  full  practice 
of  Parliament,  and  that  he  did  not  take 
and  subscribe  the  oath  as  an  oath. 

Upon  these  findings  judgment  was 
entered  for  the  Crown  for  1,500/.,  being 
500/.  each  on  the  first,  fourth,  and  fifth 
counts.  The  Divisional  Court  (Lord  Cole- 
ridge, C.J.,  Grove,  J.,  and  Huddleston, 
B.)  having  refused  to  grant  a  rule  nisi 
for  a  new  trial  or  to  enter  judgment  for 
the  defendant  on  the  ground  of  misdirec- 
tion, improper  reception  of  evidence,  and 
the  verdict  being  against  evidence,  the  de- 
fendant subsequently  applied  ex  parte  to 
the  Court  of  Appeal  for  a  rule,  and  to 
move  in  arrest  of  judgment,  upon  the 
git>und  that  the  fifth  count  was  bad  in  law. 

The  Court  of  Appeal,  after  taking  time 
to  consider,  granted  the  application. 

Tfte  Aitorrvey-General  (tSir  II ,  James ^ 
Q.C.),  and  Sir  11.  Oiffard,  Q.t\  (with  them 
Tlie  Solieiior-General  (Sir  K  IlerscIieU, 
Q,C.)f  R,  S.  WriglU,  ana  Dancktoerts),  for 
the  Crown,  took  a  preliminaiy  objection  to 
the  juiifldiction  of  the  Court  to  hoar  the 
apiieal. — No  appeal  can  be  brought,  for  this 
case  is  a  criminal  cause  or  matter  within 
the  meaning  of  sections  19  and  47  of  the 
Judicature  Act,  1873,  so  that  the  Court  of 
Appeal  has  no  jurisdiction  to  hear  it.  This 
iM  an  information  to  recover  a  penalty  under 
29  &  30  Vict.  c.  19.  ss.  3  and  5,  and  in 
section  5  the  penalty  is  stated  to  be  a 
penalty  "for  such  offence."  The  earlier 
btntntes  relating  to  the  same  subject — 
6  Eb'z.  c.  1,  and  30  Car.  2.  st.  2.  c.  1— - 
were  highly  penal,  and  the  statute  now  in 
force  was  passed  in  substitution  of  those 
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statutes.  The  test  is,  whether  the  act  upon 
which  the  information  is  based  arises  out 
of  a  contract  or  a  personal  right  or  a  breach 
of  a  public  right  to  which  by  a  pubUc 
statute  a  penalty  is  affixed.  If  section  5 
had  stopped  at  the  words  "  five  hundred 
pounds,"  then  the  offence  would  plainly  be 
an  indictable  misdemeanour.  The  fact  that 
t)ie  penalty  is  to  be  recovered  by  an  action 
does  not  prevent  the  proceeding  being  a 
criminal  cause  or  matter.  This  point  was 
not  raised  in  Clarke  v.  BraMaugh  (2),  for 
it  was  not  necessary  to  do  so  inasmuch  as 
in  that  case  the  plaintiff  himself  appealed  ; 
and,  further,  that  was  a  suit  by  a  private 
individual  who  sued  for  a  debt  due  to  him, 
whereas  the  present  case  is  an  information 
by  the  Crown  for  a  penalty  for  an  offence 
against  the  statute.  The  Crown  in  fact 
sues  on  behalf  of  the  public,  and  seeks  to 
impose  a  penalty  and  punishment.  Tha 
Attorney-General  v.  Badloff  (3)  was  an 
action  in  a  Court  of  revenue  for  a  penalty, 
and  the  Court  was  equally  divided  in  opi- 
nion ;  but  the  judgments  of  Pollock,  C.B., 
and  Parke,  B.,  are  in  point,  and  contain 
strong  arguments  supporting  the  view  that 
such  a  proceeding  as  this  is  a  criminal 
matter.     The  Crown  Suits  Act,  1865  (28 

6  29  Vict.  c.  104),  removed  the  difficulty 
as  far  as  relates  to  the  question  of  evidence. 
No  doubt  the  Crown  has  a  prerogative 
right  to  sue  for  the  penalty  by  action  in- 
stead of  pit>ceeding  by  information ;  but  in 
the  present  case  the  Crown  has  taken  pro* 
ceedings  which  are  criminal.  In  cases  of 
libel  there  may  be  an  action,  or  there  may 
be  an  indictment,  or  in  certain  cases  an  in- 
fonnation,  but  none  the  less  are  these  two 
latter  proceedings  purely  criminal.  Melhr 
V.  Denham  (4)  was  held  to  be  a  criminal 
matter,  and  that  wiis  a  decision  on  an  in- 
formation for  contravening  the  by-laws  of 
a  school  board  ;  and  in  Ex  jtarte  Whitehurch 
(5)  an  order  made  under  the  Public  Health 
Act,  1875,  was  held  to  be  an  order  made 
in  a  criminal  cause  or  matter.  In  lirad- 
lawjh  V.   Clarke  (G)  Loixl  FitzGerald  says 

(3)  10  Bxdi.  Itep.  81 ;  23  Law  J.  Rep.  Exch. 
210. 

(4)  40   Law  J.   Kep.    M.C.    81);    Law    Uop. 
5  g.B.  D.  467. 

(5)  r>0   Law  J.    Kcp.    M.C.   yj;   Law   Rep. 

7  Q.B.  D.  534. 

(6)  52   Law  J.   Rep.   Q.B.   505;   Law   Rep. 

8  App.  Cas.  354. 
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that  the  29  k.  30  Vict.  c.  19  "  creates  a 
new  public  misdemeanour,  imposing  a 
penalty  as  a  punishment."  If  it  be  urged 
that,  in  cases  to  which  the  provisions  of 
Jervis's  Act  apply,  the  Justices  must,  if 
default  be  made  in  payment  of  the  fine 
imposed,  commit  to  prison,  and  that  thera 
is  no  alternative  given,  still  it  is  to  be  ob- 
served that  the  Act  (11  «t  12  Vict.  c.  43) 
gives  the  Justices  power  to  deal  with  civil 
mattei-s  as  well  as  with  criminal  matters, 
that  the  payment  of  the  fine  relieves  the 
person  from  liability  to  imprisonment,  and 
that  the  imprisonment  is  not  punitive,  but 
merely  to  enforce  payment  of  the  fine.  But 
whether  imprisonment  does  or  doas  not 
follow  the  payment  of  the  penalty  is  not 
the  real  test ;  if  it  were,  then  the  defendant 
in  this  case  would  be  liable  to  be  taken  in 
execution  for  non-payment  of  the  penalty 
— West  on  Extents,  c.  13.  p.  82 — for  33 
Hen.  8  provides  that  all  suits  for  debts  to 
the  Crown  shall  be  made  by  caputs,  <kc. — 
Sir  William  Ilarhart's  Case  (7). 

The  mode  of  proceeding  adopted  to  re- 
cover the  penalty  makes  no  difFerenoe,  so 
that  the  words  in  29  &  30  Vict.  c.  19. 
s.  5,  "  to  be  recovered  by  action  in  one  of 
hor  ^lajesty's  suj^erior  Coui-ts  at  West- 
minster," do  not  make  the  proceeding  a 
civil  action,  for  the  word  "  action "  in- 
cludes suits  by  the  Crown  in  a  Court  of 
i-evenue.  **  Thei-o  are  two  kinds  of  actions, 
])lacita  corotun  et  civilia — Co,  Lit,  2846. 
Pleas  of  the  Crown  are  those  which 
contixin  offences  done  against  the  Crown 
and  dignity  of  the  king  " — Cojn,  Dig,  tit. 
"  Action,"  D.  "  Actions  are  divided  into 
criminal  and  civil  " — Bac,  Abr.  "  Actions," 
tit.  A  ;  and  the  remarks  of  Lord  8el- 
borne,  L.C.,  on  this  point  in  Bradlaiigh  v. 
Clarke  (8)  point  to  the  same  conclusion  as 
does  the  decision  in  The  Qtieen  v.  77^. 

7/W7t  (9). 

llierc  is  a  further  objection  to  the 
jurisdiction  of  this  Court.  The  trial  in  this 
case  was  a  trial  at  bar.  A  motion  was 
afterwanls  made  for  a  new  trial  and  was 
refused.  This  motion  was  made  to  the 
Judges  who  tried  the  case  at  bai*;  but 
whether  to  them  in  that  caj)acity  or  to 
them  sitting  as  a  Divisional  Court  of  the 

(7)  a  llq).  12. 

(«)  Law  Kep.  8  App.  Cas.  at  p.  361. 

(U)  7  Term  Kep.  530. 


Queen's  Bench  Division  is  not  clear :  it  is 
not,  however,  desired  to  press  any  technical 
point  which  may  turn  on  that  distinction. 
A  trial  at  bar  is  in  theory  a  trial  before 
the  whole  Court,  and  no  application  can 
be  made  to  the  Court  to  review  its  own 
decision — so  that  if  the  defendant  did  in 
fact  apply  to  a  Divisional  Court,  it  had  no 
ix>wer  to  hear  the  application ;  if  the  appli- 
cation was  to  the  Court  as  the  Court  which 
heard  the  case  at  bar,  then  there  is  no 
"judgment  or  order  "  of  the  Court  within 
section  19  of  the  Judicature  Act,   1873, 
from  which   an  appeal  can  be  brought. 
The  points  raised  by  the  defendant  are  that 
there  was  misdirection  and  misreception  of 
evidence ;   there  is  no  order  or  judgment 
of  the  Court  on  those  points,  therefore  no 
appetil  lies  to  this  Court  from  a  ruling  at  a 
trial  on  those  points.    The  remedy,  if  any, 
is  by  application  to  the  Divisional  Court ; 
but  as  in  this  case  there  could  be  no  such  ap- 
plication, it  could  not  be  heard  and  granted, 
or  refused — so  that  there  is  no  order  or 
judgment  of  the  High  Court  from  which 
an  appeal  can  be  brought.    A  new  trial  was 
moved  for  after  a  trial  at  bar  in  T/ie  Qtieen 
V.  Castro  (10) ;  but  Blackburn,  J.,  expressly 
said  that  the  Court  desired  to  guard  itself 
against  the  supposition  that  it  was  compe- 
tent for  the  Court  to  rehear  and  reconsider 
points  of  law  already  decided  by  the  same 
Court  when  sitting  at  bar.     This  is  not  an 
appeal  from  a  judgment  of  the  Court  on 
the  findings  of  the  jury,  nor  is  it  because 
the   verdict  was  against  the  evidence — 
Mnsijrave  v.  Nevinson  (11).  If  the  remedy 
of  the  defendant  is  by  error,  then  the  fiat 
of  the  Attorney-General  is  necessary. 

The  defendant  in  person,  contra. — Tlio 
Crown  Suits  Act,  1865  (28  k  29  Vict, 
c.  104),  provides  by  section  22  that  the 
Court  of  i^venue  shall  be  deemed  to  be  a 
Court  of  civil  judicature  within  the  Com* 
mon  Law  Procedure  Act,  1854,  section 
103;  and  section  31  applies  certain  sections 
of  that  Act  to  the  Court  of  revenue,  and 
those  sections  are  sections  which  apply  to 
civil  proceedings,  as  is  expressly  provided 
by  section  103  of  that  Act.  The  statute 
under  which  the  penalty  is  sought  to  bo^ 
recovered  shews  that  the  proceeding  is  civil 

(10)  43  Law  J.  Rep.   Q.B.    106 ;    Law    Rep. 
9  Q.B.  350. 

(11)  2  Ld.  Raym.  1368, 
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and  not  criminal,  for  the  action  may  be 
brought  in  any  one  of  the  superior  Courts, 
and  the  Court  of  Common  Fleas  certainly 
bad  no  criminal  jurisdiction.  The  informa- 
tion itself  shews  that  it  is  a  civil  proceeding. 
The  judgments  of  Martin,  B.,  and  Piatt,  B., 
in  The  AUarney^General  v.  Badloff{S)  are 
strongly  against  the  view  that  such  a  case 
as  tins  is  a  criminal  matter.  JdiUer  v. 
Sahmana  (12)  was  an  action  to  recover  a 
penalty  under  1  Geo.  1.  st.  2.  c.  13.  s.  17  for 
voting  without  having  taken  the  oath.  The 
proceedings  in  that  case  were  treated  as  civil 
proceedings,  and  the  nature  of  this  action 
is  shewn  by  that  statute  to  be  a  civil  action, 
and  the  present  statute  has  not  altered  the 
character  of  the  action.  In  Mellar  v.  Den- 
ham  (4)  the  penalty  sought  to  be  recovered 
had  to  be  recovered  under  11  &  12  Vict. 
e.  43,  whereas  there  is  no  such  provision 
in  the  present  case ;  and  in  Bx  parte  WhU^ 
ehurdi  (6)  the  Justices  who  made  the  order 
to  abate  the  nuisance  could  have  imposed 
a  fine-— so  that  both  those  cases  can  be  dis- 
tinguished  fix>m  the  present,  for  an  order 
made  under  11  &  12  Vict.  c.  43  is  not  in 
the  nature  of  a  civil  judgment.  Order 
LVllI.  of  the  Rules  of  Court  as  to  appeals 
applies  only  to  dvil  proceedings,  and  it 
ineludes  revenue  proceedings.  22  &  23 
Vict  c.  21.  s.  19  abolishes  the  writ  of 
error  in  revenue  proceedings.  There  is 
nothing  in  the  judgment  of  the  House  of 
Lords  in  Bradlaugh  v.  Clarke  (6)  which 
decides  that  an  action  for  such  a  penalty 
as  this  is  a  criminal  poceeding. 

[Brett,  M.IL — We  do  not  desire  to  hear 
argument  on  the  point  whether  an  appeal 
lies  from  a  decision  of  the  Court  on  a  trial 
at  bar.  We  think  that  if  the  present  pro- 
ceeding is  not  a  proceeding  in  a  criminal 
cause  or  matter  we  can  entertain  an  appeal 
from  a  trial  at  bar,  and,  if  necessary,  grant 
a  new  trial.] 

The  AUomey-Generalj  in  reply. — In 
MiUer  v.  Salomom  (12)  the  plaintiff  was 
specially  authorised  by  the  words  of  the 
statute  to  bring  a  civil  action.  The  pro- 
visions of  the  Common  Law  Procedure 
Act,  to  which  reference  has  been  made,  shew 
that  the  proceedings  are  really  criminal, 
and  because  they  are  of  that  nature  certain 

(12)  7  Kxch.  Bep.  476 ;  21  Law  J.  Rep.  Bxck 
161 ;  in  error,  8  Exch.  Rep.  778;  22  Law  .7.  Rep. 
Bzch.  169. 

You  64r-Q.B. 
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exceptions  are  specified  in  respect  of  which 
they  are  to  be  treated  as  though  they  were 
civil  proceedings,  thus  establishing  that  the 
Le^lature  considered  them  to  be  criminal. 

[Brett,  M.R.  — The  Court  is  of  opinion 
that  it  has  jurisdiction  to  entertain  the 
appeal,  and  will  give  its  reasons  when 
judgment  is  given  on  the  whole  case.] 

The  Atiomey-Genercd, — It  would  appear 
then  that  the  defendant  ought  now  to  move 
in  arrest  of  judgment,  as  the  Crown  has  no 
knowledge  of  Uie  grounds  on  which  that 
motion  is  based. 

[Bbbtt,  M.R. — The  defendant  can  state 
shortly  the  grounds  on  which  he  desires  to 
move  in  arrest  of  judgment  on  the  fifth 
count  of  the  infbrmation.1 

The  defendant, — The  nfbh  count  is  bad 
in  law,  for  it  alleges  against  the  defendant 
matters  which  are  not  made  an  offence  by 
the  statute.  That  count  alleges  that  the 
defendant  is  a  person  having  no  belief  in  a 
Supreme  Being ;  but  this  is  not  an  offence 
within  the  Parliamentary  Oaths  Act,  1866. 
That  Act  divides  members  into  two  classes 
only,  those  who  are  allowed  to  affirm  and 
all  other  persons.  By  the  statute  all  who 
cannot  affirm  are  required  and  authorised 
to  take  the  oath.  Farther,  the  count  al- 
leges that  the  defendant  went  through  the 
form  of  taking  the  oath ;  but  there  is  no 
distinction  in  law  between  taking  the  oath 
and  going  through  the  form,  and  the  statute 
does  not  say  that  a  person  who  in  form 
takes  and  subscribes  the  oath  does  not  in 
fact  and  law  do  so.  The  fifth  count  alleges 
a  disability  which  is  not  created  by  the 
statute. 

The  AUamei/'General  and  Sir  IT.  Oiffard^ 
Q,C,f  for  the  Crown. — ^The  questions  raised 
on  what  is  treated  as  the  rule  niai  refer 
more  expressly  to  the  first  and  fourth  counts. 
The  first  count  is  general,  and  under  it 
evidence  could  be  given  on  any  ground  to 
shew  the  defendant  had  not  properly  taken 
the  oath.  The  fourth  count  avers  that  the 
defendant  had  not  solemnly  and  publicly 
subscribed  the  oath  pursuant  to  the  statute 
and  the  standing  oxders.  The  substance  of 
the  question  raised  by  the  fourth  count  is 
whether  a  member  can,  without  the  invita- 
tion or  sanction  of  the  House,  administer 
the  oath  to  himself  and  so  validly  take  it. 
The  Act  of  1866  directs  that  the  oath  shall 
be  solemnly  and  publicly  made  according 
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to  certain  provisioDB  and  according  to  the 
standing  orders.  What  the  defendant  did 
was  not  sufficient  to  satisfy  the  require- 
ments of  the  Act  and  the  standing  orders, 
and  he  is  therefore  liable  to  the  penalty.  The 
defendant  did  not  subscribe  the  oath  with- 
in the  meaning  of  29  &  30  Yict.  c.  19,  he 
did  not  solemnly  and  publicly  subscribe  it, 
and  he  interrupted  the  business  of  the 
House.  Sections  8  and  5  must  be  read 
together,  one  giving  the  time  and  manner 
of  taking  the  oath,  and  the  other  the 
penalty  for  not  taking  it. 

It  is  urged  by  the  defendant  that  there 
was  a  misreception  of  evidence  on  the 
ground  that  evidence  of  the  usage  and 
practice  of  Parliament  was  admitted ; 
but  that  evidence  shews  what  is  the 
meaning  of  the  words  in  the  statute; 
the  question  of  its  weight  when  admitted 
may  be  the  subject  of  comment.  There  is 
written  and  unwritten  law  of  Parliament, 
and  evidence  was  properly  admitted  to 
shew  what  the  Speaker  did,  what  the  mean- 
ing of  hiB  acts  and  words  were,  and  what 
was  the  regular  result  of  that  action  and 
those  words.  The  Journals  of  the  House 
were  properly  put  in  to  shew  the  sequence 
of  events,  and  no  inference  prejudicial  to  the 
defendant  is  sought  to  be  drawn  from  them. 
The  Journals  are  records  of  the  House,  and 
are  evidence  of  the  acts  done  in  Parliament 
in  relation  to  a  member ;  but,  further,  the 
correctness  of  the  &ct8  in  them  was  proved 
by  a  witness. 

Jt  is  further  uxged  that  if  a  member 
were  elected  several  times  in  one  Parlia- 
ment he  need  take  the  oath  only  once ;  but 
the  statute  says  that  the  oaUi  shall  be 
taikea  in  every  Parliament,  and  not  once  in 
every  Parliament;  and  the  meaning  of 
"  every  Parliament "  is  that  the  statute  is 
to  apply  to  all  future  Parliaments. 

Tlie  words  '^  make  an  oath  "  and  "  take 
an  oath  "  are  used  indiscriminately,  and 
no  distinction  is  to  be  drawn  between 
them ;  but  no  one  can  make  or  take  an  oath 
without  the  assent  of  the  person  before 
whom  it  is  made  or  taken,  and  if  he  does 
so  the  oath  is  not  legally  administered — 
Ths  King  v.  The  Duke  of  Bedford  (13). 
An  oath  must  be  administered,  and  the 
House  has  by  statute  power  to  administer 

(18)  1  Banttxdlston,  280. 


oaths,  and  it  must  be  administered  aooord- 
ing  to  the  known  practice  of  the  House, 
else  it  is  not  duly  administerod — The  King 
V.  EUia^  cited  in  a  note  to  The  King  v. 
Courtenay  (14).  A  person  who  has  not 
a  belief  in  a  Supreme  Being  as  a  being  who 
will  punish  falsehood  cannot  take  an  oath. 
Omichund  v.  Barker  (15)  contains  the  law 
upon  this  subject.  The  averment  in  the 
fifth  count,  "  of  which  the  House  of  Com- 
mons had  due  notice,"  is  an  immaterial 
averment,  and  really  relates  to  a  question 
of  evidence  and  a  mode  of  proof.  Jeieobe 
V.  Laybom  (16)  and  Miller  v.  Salomons 
(12)  were  refen^  to. 

The  defendant^  contra. — There  is  a  dis- 
tinction in  law  between  promissory  and 
judicial  oaths,'  between  official  oaths  and 
oaths  of  witnesses,  between  oaths  of  alle- 
giance and  all  other  oaths.  The  only  dis- 
ability to  take  an  oath  of  allegiance  is  that 
defined  by  statute,  and  the  matters  alleged 
in  the  information  do  not  come  within  that 
definition.  1  ds  2  Yict.  c.  105  enacts  that 
a  person  taking  an  oath  is  bound  by  it  if 
it  has  been  administered  in  such  form  and 
with  such  ceremonies  as  the  person  may 
declare  to  be  binding ;  the  defendant  to 
this  information  has  niade  such  a  declara- 
tion. Therefore  the  Court  ought  to  have 
directed  the  jury  that  the  oath  was  bind- 
ing on  the  defendant.  30  &  31  Yict  c.  75 
shews  that  an  oath  need  not  involve  any 
religious  test.  The  defendant  was,  in  fiust, 
obl^ed  to  take  an  oath,  and  he  cannot  be 
bound  by  statute  to  do  that  which  in  fiict 
he  cannot  do.  If  a  member  does  not  take 
the  oath  or  his  seat  he  is,  under  29  de  30 
Yict.  c.  19,  in  fact  liable  to  be  indicted; 
and  although  the  modem  legislation  on 
this  point  is  mild  compared  with  the  earlier 
legislation,  still  the  obligation  to  take  the 
oath  remains. 

It  is  urged  that  a  member  cannot  take 
the  oath  without  the  invitation  of  the 
Speaker,  or  against  the  order  of  the  House ; 
but  there  was  no  order  of  the  House  pre- 
venting the  defendant  from  doing  so,  and 
the  invitation  of  the  Speaker  is  not  neces- 
sary.   The  Speaker  cannot  interfere  with 

(14;  9  East.  846,  at  p.  252. 
(16)  WiUes,  688 ;    1  Wils.  84 ;   1  Atk.    21  ; 
1  Bm.  L.C.  7tb  ed.  466. 
(16)  11  Mee.  k  W.  686 ;  12  Law  J.  Bep.  Sxoh. 
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a  member  coming  to  take  the  oath,  and  a 
member  coming  to  do  that  does  not  inter- 
rupt the  business.  The  defendant  obeyed 
eveiy  direction  of  the  statute ;  and,  if  so, 
the  law  considers  the  oath  duly  taken,  as 
may  be  gathered  frqm  the  definition  of 
"  perjury  "  in  Hawkins'  Pleas  of  the  Crown^ 
vol.  i.  p.  429.  The  defendant  subscribed 
his  name  beneath  the  words  of  the  oath, 
and  no  evidence  but  that  of  the  standing 
orders  can  be  admitted  to  shew  that  he  did 
not  do  so  validly.  The  oath  was  publicly 
subscribed,  and  the  word  ''  solemidy  "  hais 
no  especial  or  religious  meaning.  No  evi- 
dence of  any  practice  ought  to  have  been 
received  other  than  that  which  was  neces- 
sary to  illustrate  the  meaning  of  the  Act 
and  the  standing  order ;  but  evidence  was 
wrongly  received  as  to  the  signing  of  the 
test  roll,  as  to  the  administration  of  the 
oath  by  the  clerk,  as  to  the  Speaker  calling 
the  members  to  the  table,  and  as  to  various 
other  matters.  When  the  Speaker  stands 
up,  a  member  who  is  in  the  act  of 
taking  the  oath  cannot  sit  down,  for  if  he 
does,  even  accidentally,  he  forthwith,  ac- 
cording to  the  practice  of  Parliament,  \b 
liable  to  vacate  his  seat — ^^S'tV  John  Leech's 
Ccue  (17).  Next,  there  was  no  interrup- 
tion of  the  business  other  than  the  attempt 
to  take  the  oath.  The  rules  of  proceeding 
prior  to  1866  are  laid  down  in  HalseWs 
Frecedents  of  ParUamerU  (18),  and  if  that 
practice  still  exists  there  could  be  no  inter- 
ruption of  business,  because  there  was  then 
none  other  than  that  of  the  defendant 
taking  the  oath.  The  cases  of  I'he  King 
V.  The  Duke  of  Bedford  (13),  The, King 
V.  Courtenay  (14),  and  The  Kifvg  v.  EUis 
(14)  do  not  apply  here,  because  the  House 
of  Commons  have  no  judicial  functions 
to  perform  ;  the  only  condition  is  that 
the  act  of  taking  the  oath  cannot  be  per- 
formed except  when  the  House  is  duly 
sitting.  In  Blackie  v.  The  Presbytery  of 
Aberdeen  (19),  where  the  Presbytery  were 
required  to  be  present  on  the  induction  of 
Professor  Blackie  into  office,  Lord  Cuning- 
hame  points  out  that  the  Presbytery  had 
no  judicial  or  deliberative  functions  to 
perform,  and  that  their  presence  was  only 

(17)  2  Hatsell,  p.  85n. 

(18)  Vol.  ii.  p,  76  et  teq.  (3rd  ed.). 

(19)  Cited  in  Taylor-Innes  on  the  Law  of 
Creedfl  in  Scotland,  p.  158. 
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required  to  see  the  genuine  copy  of  the 
confession  of  faith  as  sanctioned  by  Parlia- 
ment subscribed  without  alteration.  So 
here,  the  House  have  to  be  sitting,  but  they 
have  no  judicial  or  deliberative  functions 
to  perform.  The  document  of  the  3rd  of 
May,  1880,  was  not  admissible,  being  evi- 
dence of  an  act  done  by  the  defendant 
prior  to  his  election  as  member.  Evidence 
of  words  spoken  by  third  persons  in  the 
absence  of  the  defendant  ought  not  to  have 
been  received ;  the  Journals  of  the  House 
on  that  point  also  ought  not  to  have  been 
admitted,  for  that  evidence  goes  to  all  the 
answers  given  by  the  jury.  The  Crown 
were  bound  to,  but  did  not,  give  the  best 
available  evidence  that  the  defendant  be- 
tween the  4th  of  March,  1882,  and  the 
11th  of  February,  1884,  had  not  taken 
and  subscribed  the  oath ;  the  best  evidence 
would  have  been  that  of  Sir  Erakine  May 
or  the  clerk  of  the  House  or  one  of  the 
assistant  clerks — Powell  v.  Milbank  (20) 
and  Williams  v.  The  Bast  India  Company 
(21).  Then  the  words  <' So  help  me  Ghxi  " 
are  merely  words  of  asseveration,  and  not  a 
portion  of  the  oath ;  it  is  only  the  words 
which  precede  them  which  are  an  essential 
part  of  the  oath — The  Lancaster  and  Car- 
lisle Railway  Company  v.  HeaUm  (22). 
The  oath  of  a  non-believer  as  a  witness 
can  only  be  challenged  before  verdict,  and 
if  so  challenged  the  evidence  can  be  struck 
out  by  the  Judge ;  but  here  the  defendant 
had  completed  the  oath  and  entered  upon 
his  functions  as  a  member.  The  oath  taken 
by  a  witness  was  only  voidable,  and  until 
objection  was  taken  to  it  remained  a  valid 
oath ;  here  there  was  no  person  who  could 
avoid  it.  The  fifth  count  ia  bad  inasmuch 
as  it  alleges  that  the  defendant  is  a  person 
upon  whose  conscience  an  oath,  as  an  oath, 
has  no  binding  force,  because  there  is  no- 
thing in  the  Act  which  makes  that  an 
offence.  The  count  is  also  uncertain  and 
embarrassing,  because  it  refers  to  an  oath 
as  an  oath,  and  does  not  allege  that  the 
defendant  is  a  person  upon  whom  the  oath 
as  appointed  by  the  statute  as  an  oath  has 
no  binding  force.  Miller  v.  Salomons  ( 1 2) 
shews  there  is  a  clear  distinction  bet  ween 
judicial  oaths  and  oaths  of  office  or  quali- 

(20)  2  W.  Black.  851. 

(21)  3  Bast,  192,  201. 

(22)  8  B.  ^  B.  952 ;  27  Law  J.  Bep.  Q.B.  196. 
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fication;  the  judgments  of  Parke,  B., 
and  Alderson,  £.,  being  an  authority  for 
the  proposition  that  the  law  as  to  the 
oaths  of  witnesses  is  not  necessarily  the 
law  as  to  oaths  of  office  or  qualification. 
There  is  a  legal  presumption  that  all 
natural-bom  subjects  can,  and  when  law- 
fully required  shall,  take  the  oath  of  alle- 
gianoe;  the  defendant  is  such  a  person, 
and  could  not  avoid  taking  it.  Lastly, 
under  5  Bich.  2.  st.  2.  c.  4,  a  person  was 
liable  to  fine  and  imprisonment  if  he  did 
not  take  his  seat  and  serve  in  the  Parlia- 
ment to  which  he  was  returned ;  see  also 
cases  collected  in  JacoVa  Law  Dictionary, 
tit.  "  Parliament." 

Bbstt,  M.II. — In  this  case  there  have 
been  two  judgments  of  the  Court  below — 
the  one  being  on  the  trial  at  bar,  and  the 
other  upon  an  application  to  the  Divisional 
Court.  We  allowed  the  defendant  to  move 
ex  parte  for  a  rule  for  a  new  trial,  but  we 
must  deal  with  the  judgment  of  the  Court 
below  as  it  was  given  on  the  trial  at  bar. 
The  motion  ex  parte  was  therefore  wrong, 
and  in  the  future  if  there  be  a  trial  at  bar 
the  judgment  if  questioned  can  only  be 
questioned  in  the  Court  of  Appeal  on 
motion,  with  notice  to  the  other  side. 
That,  however,  seems  to  me  to  be  imma- 
terial, for  we  can  sweep  away  all  forms, 
and  we  have  to  see  whether  the  judgment 
can  be  impeached,  and,  if  so,  whether  it 
can  be  impeached  under  such  circum- 
stances as  will  induce  us  to  exercise  the 
power  we  have  of  granting  a  new  trial. 
A  great  many  questions  have  been  raised. 
It  was  said  that  the  verdict  was  against 
the  evidence,  that  the  findings  of  the  jury 
have  been  procured  by  evidence  which 
ought  not  to  have  been  admitted,  and  by 
misdirection,  and  that  therefore  they  ought 
not  to  be  allowed  to  stand.  It  was  sdso 
urged  on  behalf  of  the  Crown  that  there 
was  no  appeal,  upon  the  ground  that  the 
matter  was  a  ci*iminal  proceeding  within 
the  meaning  of  the  Judicature  Act.  Then 
there  was  a  question  whether  the  judg- 
ment on  part  of  the  record  ought  to  be 
arrested.  All  these  questions  can  be  best 
solved  by  coming  to  a  conclusion  as  to  the 
construction  to  be  put  upon  the  Act  of 
1866.  The  preamble  shews  the  Legisla- 
ture intended  that  an  oath  should  betaken 


by  members  of  both  Houses  of  Parliament 
on  taking  their  seats.  Section  1  provides 
that  the  oath  is  to  be  made — ^not  taken— > 
and  subscribed  by  members  of  both  Houses 
of  Parliament  on  taking  their  seats  in 
either  House  in  a  form  which  is  given. 
Then  section  3  says  that  the  oath  appointed 
is  in  every  Parliament  to  be  solemnly  and 
publicly  made  and  subscribed  by  every 
member  of  the  House  of  Commons  at  the 
table  in  the  middle  of  the  House,  and 
whilst  the  full  House  is  there  duly  sitting 
with  their  Speaker  in  his  chair,  at  su<£ 
hours  and  according  to  such  regulations 
as  the  House  by  its  standing  orders  may 
direct.  Then  section  5  provides  that 
any  member  of  the  House  who  takes  his 
seat  or  sits  during  any  debate  after  the 
Speaker  has  been  chosen  without  having 
made  and  subscribed  the  oath  appointed,  is 
to  be  subject  to  a  penalty  of  500^.  recover- 
able by  action  in  any  of  ^e  superior  Courts 
at  Westminster,  and  in  addition  to  the 
penalty  his  seat  is  to  be  vacated.  Some 
stress  has  for  certain  purposes  been  laid 
upon  the  exact  meaning  of  the  words  "  the 
oath  to  be  made,"  and  whether  the  word 
"  made "  can  be  construed  as  if  it  were 
different  from  "  taken."  It  seems  to  m% 
looking  at  the  way  in  which  it  is  used  both 
in  the  preamble  and  in  the  Act,  that  it 
has  precisely  the  same  effect  as  if  it  were 
"  taken."  Then  comes  the  question,  whe- 
ther the  oath  is  to  be  taken  more  than  once 
in  the  same  Parliament — and  this  depends 
upon  the  meaning  of  the  words  "  in  every 
Parliament."  The  Act  seems  to  me  to 
mean  that  it  is  to  be  taken  not  in  the  next 
Parliament  after  the  passing  of  the  statute, 
but  in  that  and  every  succeeding  Parlia- 
ment. If  that  is  so,  where  and  how  often 
is  a  member  to  take  the  oath  t  The  pre- 
amble says  that  an  oath  shall  be  taken  by 
members  on  taking  their  seats,  and  sec- 
tion 1  says,  "the  oath  to  be  made  and 
subscribed  by  members  on  taking  their 
seats":  so  that  a  member  whenever  he  takes 
his  seat  is  to  take  the  oath.  It  is  not 
enough,  therefore,  to  say  that  when  he  has 
been  elected  a  second  time  in  the  same 
Parliament  he  has  already  taken  the  oath. 
He  must  take  it  every  time  that,  within 
the  meaning  of  the  phrase  which  is  used 
in  the  Act,  and  which  is  to  be  construed 
according  to  the  well-known  practice  of 


Vol.  64.] 

Attomeif'6hneral  v.  Bradlaugh^  App. 

Parliamenti  he  takes  his  seat.  The  oath 
is  therefore  to  be  taken  and  to  be  sub- 
scribed. Bat  section  3  says  more  than 
that,  for  it  is  in  every  Parliament  to 
be  ''  solemnly  and  publicly  made  and  sub- 
scribed." Some  meaning  must  be  given 
to  these  words,  and  in  my  opinion  the 
word  "  solemnly "  does  not  merely  mean 
religiously,  but  with  all  due  solemnities, 
that  is,  with  all  the  solemnities  which  are 
necessary  to  the  taking  of  the  oath  with 
due  solemnity  in  Parliament.  Then  the 
oath  is  to  be  taken  publicly  in  Parliament ; 
it  is  not  to  be  taken  in  a  comer  of  the 
House  or  at  a  time  when  nobody  can  see 
or  know  whether  it  has  been  taken  or  not. 
It  is  to  be  taken  publicly  in  the  face  of  the 
House,  and  with  due  solemnitiea  Then 
it  is  to  be  "subscribed,"  and  that  is  a 
word  which  cannot  be  understood  until 
the  practice  of  Parliament  as  to  subscrib- 
ing is  known.  '^  Subscribe  "  means  to  write 
under  something ;  and  it  is  to  be  done  at 
the  table  in  the  middle  of  the  House, 
whilst  a  full  House  is  there  duly  sitting 
with  the  Speaker  in  his  chair,  at  such 
hours  and  according  to  such  regulations  as 
the  House  may  by  its  standing  orders 
direct.  That  obliges  us  to  look  at  the 
standing  order  which  has  been  vouched, 
to  see  what  it  directs.  Under  that  order 
members  may  take  and  subscribe  the  oath 
required  by  law  at  any  time  during  the 
sitting  of  the  House  and  before  the  orders 
of  the  day  and  notices  of  motion  have  been 
entered  upon  or  after  they  have  been  dis- 
posed of — BO  that  a  new  condition  is  there 
introduced  into  section  3 — ^but  no  debate  or 
business  is  to  be  inten*apted  for  that  pur- 
pose. I  take  it  that  the  word  'Mnter- 
mpted  "  does  not  mean  interrupted  by  the 
House — ^for  they  might  stop  the  business 
if  they  thought  fit ;  but  it  means  so  that 
no  debate  or  business  be  interrupted  by  the 
person  who  is  about  to  take  the  oath.  All 
those  conditions  are  therefore  written  into 
flection  3.  I  thought  for  some  time  that 
the  provisions  of  section  5,  as  to  a  member 
of  the  House  voting  as  such  in  the  House, 
or  sitting  during  any  debate  after  the 
Speaker  has  been  chosen,  without  having 
made  and  subscribed  the  oath  thereby 
appointed,  might  not  include  many  of  the 
tmngs  mentioned  in  section  3 ;  but  it  seems 
to  me  that  the  oath  thereby  appointed  is  the 
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oath  which  is  to  be  taken  according  to  the 
provisions  of  section  3,  and  therefore  that, 
even  although  the  person  who  took  the 
oath  in  form  or  in  fact  was  a  person  who 
could  take  an  oath,  and  who  did  in  fact 
intend  to  take  it,  yet  if  in  so  doing  he  did 
not  do  it  with  the  due  solemnities  and 
publicly,  or  if  he  did  it  so  as  to  interrupt 
the  business  of  the  House,  although  he 
took  an  oath  he  would  not  be  taking  the 
oath  appointed  by  the  Act,  and  would  be 
liable  to  the  penalties,  if  he  afterwards 
either  voted  or  sat.  It  has  been  further 
contended  on  both  sides  that  section  3  im- 
poses on  every  member  a  legal  obligation  to 
take  and  subscribe  the  oath,  and  that  there- 
fore if  a  person  does  not  do  so  in  the  manner 
therein  set  forth  an  indictment  will  lie 
against  him  as  for  a  misdemeanour  under 
that  section  alone,  and  that  the  penalty  in 
section  5  is  cumulative.  This  point  was 
argued  by  the  Attorney-General  to  shew 
that  the  act  done  here  was  a  criminal  act, 
and  that  therefore  no  appeal  would  lie.  It 
was  also  urged  by  the  defendant  that  the 
same  construction  should  be  put  upon  the 
statute  for  the  purpose  of  shewing  the  hard- 
ship that  would  arise  from  section  3  im- 
posing upon  him  an  obligation  to  take  the 
oath,  and  from  section  5,  if  construed  in 
the  way  insisted  upon  by  the  Crown, 
making  him  subject  to  a  penalty  if  he 
voted  after  he  had  thus  ti^en  the  oath. 
But  the  Act  must  be  read  as  a  whole,  and 
the  two  sections  are  not  to  be  read  inde- 
pendently of  each  other.  Upon  the  true 
reading  of  the  Act  an  obligation  not  known 
to  the  common  law  is  imposed,  and  a  con- 
sequence is  enacted  with  regard  to  the 
non-performance  of  that  obligation.  Wher- 
ever a  statute  imposes  a  new  obligation, 
the  consequence  following  upon  the  non- 
fulfilment  of  the  obligation  imposed,  even 
though  not  enacted  in  the  same  section,  is 
the  only  consequence.  The  only  conse- 
quence hereof  voting  without  having  taken 
the  oath  in  the  manner  appointed  is  that  the 
person  thereby  becomes  liable  to  a  penalty. 
If  that  be  so,  no  indictment  can  be  brought, 
nor  anything  in  the  nature  of  a  criminal 
proceeding  done,  under  this  statute.  The 
recovery  of  a  penalty,  if  that  is  the  only 
consequence,  does  not  make  the  matter  a 
crime;  if  it  did,  the  well-established  dis- 
tinction between  a  penal  statute  and  a 
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criminal  enactment  would  fall  to  the 
ground,  for  every  penal  statute  would  in- 
volve a  crime  and  would  be  a  criminal 
enactment.  In  construing  the  present 
statute  I  should,  upon  that  alone,  say  that  no 
crime  is  enacted  by  it.  But  there  is  more 
than  that,  for  the  penalty  of  500/.  is,  in  the 
phraseology  used,  to  be  recovered  by  action 
in  one  of  the  superior  Courts  at  West- 
minster.  It  may  be  true  to  say,  as  is 
stated  in  Comyna^  Digest,  that  in  some 
cases  "action"  includes  indictment  or 
even  criminal  information.  But  the  ques- 
tion here  is,  whether  "  action  "  in  this 
statute  does  do  so;  and,  construing  the 
phraseology  used  according  to  its  ordinary 
meaning,  unless  one  can  find  something  to 
shew  it  is  to  have  the  effect  of  a  crimi- 
nal indictment  or  information,  it  seems 
to  me  that  it  meant  by  action,  and,  fur- 
ther, by  action  in  one  of  the  superior 
Courts  at  Westminster.  A  criminal  in- 
formation was  only  instituted  in  the  Court 
of  Queen's  Bench,  and  an  information  was 
also  instituted  by  the  Attorney-General  in 
the  Court  of  Exchequer  for  the  purposes 
of  recovering  a  debt  or  of  rec^ying  a 
trespass,  or  of  dealing  with  some  injury  to 
the  Crown  in  its  particular  capacity  and 
not  merely  as  the  representative  of  the 
public :  so  that  that  again  would  seem  to 
shew  that  by  the  use  of  the  words  "  by 
action  in  one  of  her  Majesty's  superior 
Courts  at  Westminster,''  this  could  not  be 
the  subjedrmatter  of  a  criminal  informa- 
tion or  of  a  criminal  indictment,  and 
that  the  action  could  only  be  brought,  as 
was  decided  by  the  House  of  Lords  in 
Bradlaugh  v.  Clarke  (6),  by  the  authority 
and  in  the  name  of  the  Attomey-Greneral, 
and  therefore  by  an  information  which 
would  formerly  have  been  laid  on  the 
revenue  side  of  the  Court  of  Exchequer. 
The  question  then  arises  whether  an  infor- 
mation so  laid  is  in  any  sense  a  criminal 
proceeding.  The  case  of  The  Attorney^ 
General  v.  Radhff  (3),  in  the  Court  of 
Exchequer,  is  not  binding  upon  any  Court, 
because  the  learned  Judges  differed  in 
opinion;  nor  in  any  case  is  it  binding 
upon  this  Court,  and  we  ai*e  therefore 
bound  to  form  our  opinion  as  to  which  of 
the  two  sets  of  Judges  we  can  agree  with. 
Mr.  Baron  Martin  and  Mr.  Baron  Piatt 
were  of  opinion  that,  unless  there  was 


something  very  peculiar  in  the  Act  which 
in  terms  enacted  that  it  was  to  be  a  cri- 
minal matter,  a  proceeding  on  the  revenue 
side  of  the  Court  of  Exchequer  for  the 
recovery  of  a  penalty  in  the  name  of  the 
Attorney -General  was  not  a  criminal  pro- 
ceeding. Chief  Baron  Pollock  and  Mr. 
Baron  Parke  were  of  opinion  that  it  was ; 
but  without  going  into  the  reasons  there 
given,  if  I  had  at  that  time  been  a  mem- 
ber of  the  Court  I  should  not,  unless  the 
Act  contained  clear  and  special  words  to 
that  effect,  have  considered  that  an  action 
to  recover  a  penalty  on  the  revenue  side  of 
the  Court  of  Exchequer  could  at  any  time 
be  a  criminal  proceeding.  If  that  be  true, 
it  is  said  to  be  met  by  the  judgment  of  the 
House  of  Lords,  and  in  particular  by  that 
of  Lord  FitzGerald,  in  Bradlaugh  v.  Clarke 
(6),  which  seems  to  shew  that  the  pro- 
ceeding under  this  Act,  even  though  it 
be  considered  to  be  the  same  as  one 
brought  on  the  revenue  side  of  the  Court 
of  Exchequer,  is  nevertheless  a  criminal 
matter.  Now  that  question  depends  partly 
on  the  judgment  and  partly  on  the  argu- 
ment which  has  been  raised  upon  the  terms 
of  the  Act  itself  The  ofience  alleged  is, 
not  refusing  or  declining  to  take  the 
oath,  but  voting  or  sitting  without  having 
taken  and  subscribed  the  oath.  It  is  pos- 
sible, although  I  do  not  think  it  probable, 
that  a  member  might  at  the  begmning  of 
Parliament  sit  or  vote  who,  from  foiget- 
fulness  or  ignorance,  had  not  taken  the 
oath,  and  who,  although  in  every  sense 
capable  of  taldng  an  oath,  would  thus 
without  any  intention  not  have  complied 
with  the  provisions  of  the  Act.  I  have 
no  doubt  that  if  he  did  do  so  he  would 
be  liable  to  a  penalty,  for  no  question  of 
intent  is  introduced  into  the  Act.  It  is, 
to  my  mind,  contrary  to  the  established 
law  of  England,  unless  the  legislation  on 
the  subject  has  clearly  so  enacted  it,  to  say 
that  a  person  can  be  guilty  of  a  crime 
without  a  criminal  intent.  I  am  aware 
that  in  The  Queen  v.  Prince  (23)  it  was 
held  by  sixteen  Judges  to  one  that  under 
section  55  of  24  k  25  Yict.  c.  100,  a  per- 
son whom  the  jury  found  to  have  no  in- 
tent, and  also  whom  they  found  to  have 
been  deceived  and  to  have  understood  the 

(23)  44  Law  J.   Bep.   M.C.  182;   Law  Bep. 
2  C.C.B.  154. 
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fiustB  to  be  suoh  that  he  might  perfectly 
well  have  done  the  particular  act,  was  by 
the  terms  of  that  statute  guilty  of  a  crime 
and  could  be  imprisoned.     I  bow  to  that 
decision,  although  I  say  still,  as  I   said 
then,  that  I  am  unable  to  subscribe  to  the 
propriety  of  that  decision  j  but  the  Court 
there  applied  the  Act  upon  the  ground 
that  the  enactment  was  absolutely  clear. 
If  it  is  not  absolutely  dear  that  this  matter 
is  to  be  considered  as  a  crime,  the  doctrine 
oomes  in  that  it  ought  not  to  be  so  con- 
sidered.     But   not    long   after  the    de- 
cision in  The  Attorney-General  v.  Radloff 
(3),  the   Legislature   passed  the  Crown 
Suits  Act,  1865  (28  &  29  Yict.  c.  104), 
which,  to  my  mind,  seems  to  have  de- 
cided the  controversy  among  the  Judges 
of  the  Court  of  Exchequer  in  favour  of 
those  who  considered  a  suit  or  information 
for  penalties  on  the  revenue  side  of  the 
Court  of  Exchequer  was  not  a  criminal 
proceeding,  for  by  that  statute  all  the 
roles  applicable  to  a  civil  trial  but  not  to 
a  criminal  trial  were  made  applicable  to 
such  trials.     The   Act  is  not  in  a  de- 
claratory form,   but  nevei'theless  all  the 
conditions    of   a    civil    trial,    including, 
amongst  others,  the  power  of  granting  a 
new  trial,  were  made  applicable  to  these 
proceedings.     Under  the  old  practice,  the 
Court  of  Exchequer  sitting  in  banc  could 
have  granted  a  new  trial  for  misdirection 
or  otherwise.     No  such  thing  is  known  in 
a  criminal  case,  and   therefore  the  Act 
most  strongly  shews  that  this  proceeding 
was  to  be  treated  as  a  civil  action,  with 
all  its  consequences,  including,   where  it 
does  exist,  the  right  of  appeal.     Formerly 
no  appeal  would  lie  from   a  refusal   to 
grant  a  new  trial,  but  there  were  other 
matters  in  respect  of  which  an  appeal  was 
given.     It  was  said  that  this  offence  was 
held  to  be  a  crime  in  Bradlaugh  v.  Clarke 
(6) ;  but  the  judgments  in  the  House  of 
Lords  are,  to  my  mind,  far  from  shewing 
that  it  was  a  crime.  The  Lord  Chancellor, 
in  a  most  subtle  and  careful  manner,  dis- 
sected the  various  Acts  of  Parliament  to 
shew  that  in    this    case    the  Attorney- 
General  alone,  and  not  a  private  individual, 
must  sue.     Now,  if  either  the  Lord  Chan- 
cellor  or  Lord  Blackburn,  who  was  of 
opinion  that  a  private  person  could  sue, 
had  thought  that  this  was  a  criminal  pro- 
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ceeding,  they  would  not  have  given  any  of 
the  reasons  which  they  did,  but  would  at 
once  have  said  the  proceedings  could  only  be 
taken  by  the  Crown.     Then  it  is  said  that 
a  private  individual  can  sue  for  libel  or  for 
an  assault,  although  the  Crown  can  also 
indict  for  the  same  matters ;  but  in  those 
actions  the  cause  of  action  is  not  the  libel 
or  the  assault,  but  the  injury  done  by  them 
to  the  private  individual.     He  does  not 
sue  on  behalf  of  the  public,  or  because  the 
public  are  injured  by  a  Hbel,  or  because 
there  was  danger  of  producing  a  breach  of 
the  peace,  but  in  respect  of  the  injury 
done  to  him  by  the  lib«l  or  assault.     The 
Crown  could  not  maintain  a  suit  in  respect 
of  such  a  cause  of  action.     Now,  coming 
to  the  phrase  used  by  Lord  FitzQerald  in 
Bradlomgh  v.  Clarke  (6),  that  the  statute 
*'  creates  a  new  public  misdemeanour,  im- 
posing a  penalty  as  a  punishment,  and  does 
not  in  any  manner  express  an  intention  that 
such  penalty  shall  go  to,  or  be  recovered  by, 
any  one  who  shall  sue  for  it,"  I  do  not 
think  the  learned  Lord  could  have  used 
the  words  at  the  end  of  that  sentence  if  he 
had  thought  that  this  was  a  crime.     But 
even  if  this  had  been  his  opinion,  the  whole 
of  the  judgments  in  the  House  of  Lords 
shew  that  they  were  all  of  opinion  that  it 
was  an  action  for  penalties,  which  was 
equivalent  to  a  civil  information  on  the 
revenue  side  of  the  Court  of  Exchequer, 
and  which  could  only  be  brought  by  the 
Attorney -General  and  not  by  a  common 
informer.     It  must  be  admitted  that  al- 
though upon  the  words  of  this  Act  the 
Attorney-General  has  a  prerogative  right 
to  bring  the  matter  before  the  Court  by 
way  of  information,  he  might  equally  well 
have  brought  an  acbion  of  debt  to  recover 
the  penalties  on  behalf  of  the  Crown^     I 
agree  with   the  remarks  of  Mr.   Baron 
Martin  in  The  Attorney-General  v.  Radloff 
(3),  that  if  the  Attorney-General  could 
have  brought  either  an  information  in  the 
Court  of  Exchequer  or  an  action  of  debt,  it 
would  be  inconsistent  with  the  whole  view 
of  the  criminal   law    to  say  that  if  he 
proceeds  in  the  one  form  rather  than  in 
the  other,  he  can,  under  the  same  circum- 
stances, make  that  a  crime  in  the  one  case 
which  can  only  be  treated  as  a  debt  in  the 
other.     I  am,  therefore,  clearly  of  opinion 
that  the  proceeding    under  the  Act  of 
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1866,  although  it  can  only  be  taken  by  the 
Attorney-General  and  not  by  a  private 
individiialy  is  in  the  nature  of  a  civil  and 
not  a  criminal  proceeding.  Even  if  it 
could  for  some  purposes  be  considered  as  a 
criminal  proceeding,  it  does  not  seem  to 
me  to  be  that  kind  of  criminal  proceeding 
in  respect  of  which  the  Judicature  Act  has 
taken  away  the  jurisdiction  of  the  Court  of 
Appeal  to  hear  an  appeal.  That  Act  deals 
with  procedure  alone ;  it  recognised  actions 
and  suits  in  the  Court  of  Chancery,  and 
many  well-known  civil  proceedings.  It 
recognised  criminal  proceedings  by  bill  of 
indictment,  criminal  informations  by  the 
Queen's  coroner  or  by  the  Attorney- 
General,  and  also  criminal  proceedings 
before  magistrates;  and  it  intended  that 
those  which  were  clearly  criminal  pro- 
ceedings, and  had  always  been  recognised 
as  such,  should  not  be  brought  before  the 
Court  of  Appeal,  but  that  all  others 
should. 

Two  cases,  of  MeUor  v.  Deriham  (4)  and 
Ex  parte  Whitchurch  (5),  were  cited,  in 
which  it  was  said  that  proceedings  to  re- 
cover penalties  were  treated  as  criminal 
proceedings.  In  the  first  of  those  cases. 
Lord  Bramwell,  who  really  gave  the  de- 
cision,  did  not  so  much  enter  into  the 
reasons  why  he  thought  there  was  no 
appeal,  but  he  seemed  to  be  much  touched 
by  the  fact  that  the  matter  was  of  the 
slightest  importance,  and  that,  if  possible, 
the  Court  ought  not  to  encourage  an 
appeal.  In  Ex  parte  Whitchurch  (5)  his 
Lordship  said  that  at  the  time  when  he 
gave  judgment  in  MeUor  v.  Denham  (4) 
he  was  in  doubt — and  perhaps  this  is  why 
he  did  not  give  the  reasons  for  his  judg- 
ment. The  reasons  for  the  judgment  in 
Ex  parte  Whitchurch  (5),  to  which  I  was 
a  party,  were  given  in  express  terms,  and 
I  know  the  case  was  debated  amongst  the 
Judges.  There  the  proceedings  were  for  a 
penalty  which  might  be  recovered  before 
magistrates  under  Jervis's  Act,  by  which, 
therefore,  they  were  controlled.  That  Act 
did  not  give  any  new  jurisdiction  to 
magistrates,  but  merely  regulated  pro- 
ceedings before  them  in  cases  which  were 
already  within  theii*  jurisdiction.  The 
magistrates  were  not  Judges  in  civil  cases 
as  a  rule,  although  it  is  possible  that  in 
some  cases  they  might  have  to  decide  a 


civil  dispute.  Most  of  the  orders  made 
for  the  payment  of  money  were  made  by 
the  magistrates  in  respect  of  matters  whidi 
were  considered  to  be  within  their  juris- 
diction as  police  matters.  Therefore,  whe- 
ther it  was  an  order  for  payment  of  money, 
if  it  was  a  police  matter,  or  whether  it 
was  an  order  for  the  payment  of  a  penalty, 
with  the  alternative  that  the  party  making 
default  was  to  be  imprisoned,  the  matter 
was,  in  point  of  fact,  ^luwi-criminal,  and 
was  treated  as  a  criminal  matter  within 
the  jurisdiction  of  the  magistrates.  That 
was  the  ground  given  in  Ex  parte  Whit- 
church (5)  as  the  reason  why  the  matter, 
although  it  was  for  a  penalty,  was  to  be 
treated  as  a  criminal  matter  in  which  there 
was  no  appeal.  These  cases  do  not,  there* 
fore,  govern  the  present  one;  and  therefore 
I  am  of  opinion  that  the  right  of  appeal  is 
not  taken  away  by  the  Judicature  Aet, 
but,  on  the  contrary,  if  necessary,  is  given 
by  that  Act.  The  judgment  of  the  Court 
at  bar  is  not  a  judgment  in  a  eriminal 
proceeding,  and  therefore  an  appeal  lies 
from  it  under  the  Judicature  Act.  If 
an  appeal  lies,  then  the  judgment  may  be 
impeached  by  shewing  that  it  was  not  ob- 
tained in  a  legal  way.  It  was  said  that 
because  the  trial  wajs  at  bar  there  could  b^ 
no  appeal  on  the  ground  of  the  verdict 
having  been  obtained  by  misdirection  or 
by  the  wrong  reception  of  evidence.  It  is 
stated  in  some  of  the  books  that  the  Court 
would  not  listen  to  a  motion  for  a  new 
trial  after  there  had  been  a  trial  at  bar  on 
the  ground  of  misdirection  or  that  evi- 
dence had  been  wrongly  received  or  re- 
jected. But  it  is  also  established  that  the 
Court,  when  sitting  in  banc  after  the  trial 
at  bar  had  ceased,  would  set  aside  a  verdict 
and  grant  a  new  trial  on  the  ground  of 
misdurection,  and  I  also  apprehend  that  if 
the  record  were  bad  on  the  face  of  it,  a 
motion  might  be  made  in  arrest  of  judg- 
ment. I  am  also  aware  that  it  is  stated 
that  the  Court  would  not  hear  an  aj^Msl ; 
but  I  doubt  whether  that  question  was 
ever  brought  to  a  judicial  test.  It  may  be 
that  the  Court  in  banc,  having  already  de- 
cided the  point  at  bar,  would  not  entertain 
it,  for  they  would  be  unwiUing  to  rehear 
and  overrule  their  own  decision;  but  I 
doubt  whether,  if  the  right  had  been  in- 
sisted upon,  they  would  have  dedined  to 
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hear  the  matter.  I  merely  say  this  by  way 
of  protest,  for  I  do  not  myself  understand 
the  doctrine  that  Judges,  because  they 
have  once  decided  a  question,  would  there- 
fore decline  to  listen  to  an  argument  to 
shew  that  they  themselves  were  wrong. 
It  never  was  suggested  that  a  Judge  who 
had  tried  a  case  could  not  sit  m  heme  to 
hear  a  motion  for  a  new  trial  upon  the 
ground  that  he  had  misdirected  the  jury. 
On  the  contrary,  the  Judges  often  gave 
unlmimous  decisions  that  there  had  been 
misdirection  or  non-reception  of  evidence, 
the  Judge  who  had  misdirected  or  who 
had  wrongly  received  or  rejected  evidence 
also  sitting  as  a  member  of  the  Court. 
However  that  may  be,  a  trial  at  bar  is  now 
a  trial  by  some  of  the  Judges  of  the 
Queen's  Bench  Division.  The  only  dif- 
ference between  a  trial  at  bar  and  a  trial 
before  a  single  Judge  was  that  in  the 
former  case  the  whole  Court  sat — ^there 
were  four  Judges  who  assisted  each  other ; 
but  in  neither  case  were  the  incidents  of  a 
trial  different.  The  Judges  who  tried  the 
case  here  are  part  of  the  High  Court,  and 
an  order  made  by  them  directing  judgment 
to  be  entered  on  the  verdict,  or  a  verdict  to 
be  entered,  is  an  order  of  some  of  the 
Judges  of  the  High  Court,  from  which, 
whether  it  is  made  at  the  trial  at  bar  or 
by  the  Divisional  Court  or  elsewhere,  the 
Judicature  Act  gives  an  appeal  to  the 
Ooort  of  Appeal,  unless  the  matter  be  a 
criminal  matter.  I  therefore  think  that 
the  present  appeal  was  well  brought. 

The  main  question  in  this  action  is, 
whether  it  can  be  proved  that  although 
the  defendant  took  the  oath  in  form,  sup- 
posing that  he  complied  in  every  other 
respect  with  the  provisions  of  the  Parlia- 
mentaiy  Oaths  Act,  1866,  he  can  be  said 
to  have  taken  the  oath  within  the  mean- 
ing of  this  Act,  and  must  be  liable  to  a 
penalty  if  he  is  a  person  whose  mind  is  in 
that  state  in  which  we  think  his  mind  is. 
When  that  Act  was  passed  the  decisions 
at  law  were  well  known,  and  that  of 
Omichund  v.  Barker  (15)  had  become  a 
matter  of  history.  We  have  therefore  to 
consider  under  these  circumstances  the 
true  meaning  of  the  Act  which  says  that 
an  oath  must  be  taken.  Upon  this  part  of 
the  case  the  jury  have  unanimously  found 
that  they  were  satisfied  that  on  the  1 1th 
Vox*.  64.-Q.B. 
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of  February,  1884,  the  defendant  had  no 
belief  in  a  Supreme  Being.  This  finding 
alone  would  have  raised  the  point ;  but  the 
jury  further  found  that  they  were  satis- 
fied that  on  the  day  in  question  the  de- 
fendant was  a  person  upon  whose  con- 
science an  oath,  as  an  oath,  would  have  no 
binding  force.  It  seems  to  me  that  the 
second  finding  might  properly  be  predi- 
cated of  a  peraon  of  whom  the  first  could 
not  be  found,  but  that  it  would  be  an  un- 
necessary finding  if  the  first  question  could 
be  properly  found,  for  it  is  impossible  that 
a  person  who  has  no  belief  in  a  Supreme 
Being  can  do  anything  which  can  be  bind- 
ing on  his  conscience  as  an  oath.  Can  a  per- 
son in  that  condition  according  to  law  and 
to  the  intention  of  this  Act  take  an  oath  I 
Can  whatever  he  does  in  form,  or  can  it 
not,  be  said  to  be  an  oath  1  The  law  with 
regard  to  that  has  been  established  and 
adopted  by  every  Judge  who  had  to  speak 
of  it,  according  to  the  judgment  of  Chief 
Justice  Willes  in  Omiehwnd  v.  Barker 
(15).  The  judgment  is  in  this  form  :  "  I 
am  of  opinion  that  such  infidels  as  believe 
in  a  God,  and  that  He  will  punish  them  if 
they  swear  falsely,  in  some  cases  and  under 
some  circumstances,  may  and  ought  to  be 
admitted  as  witnesses  in  this,  though  a 
Christian,  country  ""-observe  the  care 
with  which  he  puts  it—"  And  on  the  other 
hand,  I  am  clearly  of  opinion  that  such 
infidels,  if  any  such  there  be,  who  either 
do  not  believe  in  a  God" — ^that  is  the 
first  of  these  findings—"  or  if  they  do,  do 
not  think"— this  is  the  alternative,  al- 
though they  do—"  that  He  will  either  re- 
ward or  punish  them  in  this  world  or  in  the 
next,  cannot  be  witnesses  in  any  case,  nor 
under  any  circumstances,  for  this  plain 
reason,  because  an  oath  cannot  possibly  be 
any  tie  or  obligation  upon  them."  There 
is  therefore  no  necessity  that  the  person 
should  believe  that  he  wiU  be  punished  in 
a  future  state.  It  is  enough  if  there  ia 
any  religion  in  which  it  is  supposed  that 
a  Supreme  Being  would  punish  a  person 
in  this  world  for  doing  wrong ;  but  if  he 
does  not  believe  in  a  God  at  all,  or  if  be- 
lieving ina  God  he  does  not  thixik  that  he 
will  be  either  rewarded  or  punished  in  this 
world  or  the  next,  he  cannot,  according  to 
the  law  of  England  as  here  declared,  be  a 
witness  "  in  any  case  nor  under  any  dr- 
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cnmatances."  It  is  true  these  words  were 
used,  but  they  were  used  because  the  sub- 
ject-matter of  the  enquiry  was  with  regard 
to  a  witness.  But  the  same  principle 
must  apply,  if  there  be  anything  in  the 
i^easons  given,  to  the  case  of  an  oath 
whether  the  person  is  a  witness  or  not. 
It  was  a  logical  accident  that. the  person 
was  a  witness,  but  the  question  before  the 
Court  was  whether,  although  he  went 
through  the  form  of  taking  an  oath,  he 
could  take  it.  The  defendant  here  has 
relied  more  than  once  upon  his  statement 
that  the  oath  is  binding  upon  his  con- 
science. But  in  PhiUipa  on  Evidenoe  (24), 
although  I  am  unable  to  verify  the  re- 
ference, which  seems  to  me  to  be  wrong, 
it  is  laid  down  that  ''  it  is  not  sufficient 
that  a  witness  believes  himself  bound  to 
speak  the  truth  from  a  regard  to  character, 
or  to  the  common  interests  of  society,  or 
from  a  fear  of  the  punishment  which  the 
law  inflicts  upon  persons  guilty  of  per- 
jury " — and  I  would  add  to  that,  "  or  from 
what  he  considers  as  in  honour  binding 
upon  himself."  That  is  not  sufficient. 
The  question  is  not  whether  he  is  bound 
in  honour,  but  whether  he  is  bound  by 
an  oath.  The  decision  of  Chief  Justice 
WiUes,  which  has  been  adopted  and 
recognised  in  many  cases  since— and  in 
particular  in  Miller  v.  ScUomona  (12), 
where  the  doctrine  was  recognised  as  a 
right  doctrine  and  acted  upon — shews  that 
the  question  is,  whether  a  person  who  is  in 
the  state  of  mind  such  as  is  there  described 
can  in  either  of  the  cases  take  an  oath  at 
all.  It  seems  to  me  to  be  clear  that  the 
defendant  has  not  taken  an  oath.  He 
may  have  taken  something  which  is  bind- 
ing upon  him  according  to  his  feelings ; 
but  that  is  not  what  the  Act  requires — 
namely,  that  he  shajl  take  an  oath.  If 
that  be  so,  it  puts  an  end  to  the  case,  and 
it  is  immaterial  whether  he  has  fulfilled 
the  other  provisions  of  the  Act.  I  do 
not,  however,  desire  to  let  this  case  go 
without  giving  a  full  opinion  upon  every 
point  which  has  been  raised. 

I  will  first  deal  with  the  question  what 
should  be  the  evidenoe  as  to  a  person  being 
in  such  a  state  of  mind  as  that  in  which 
the  defendant  is,  and  the  time  within  which 

(24)  At  p.  16  (10th  ed.)  citing  Huston's  Case, 
1  L.  C.C.  408. 


it  should  be  given.  It  was  urged  that  the 
answer  of  a  person  who  is  charged  nnder 
this  Act,  and  who  says  that  the  oath  is 
binding  upon  his  conscience,  must  be  taken ; 
but,  as  I  have  shewn,  that  la  not  enough 
of  itself.  If,  however,  he  said  that  he 
believed  in  a  Supreme  Being,  and  if  he  be- 
lieved that  a  Supreme  Being  would  punish 
or  reward  him  either  in  this  world  or 
the  next  according  to  whether  he  did 
right  or  wrong,  then  his  answer  must 
be  taken.  Having  come  to  the  oondusion 
that  the  state  of  his  mind  is  part  of  the 
issue  of  fact  which  is  to  determine  the 
question  whether  or  not  he  can  take  an 
oath,  a  difficulty  arises  whether  the  Court 
is  to  be  bound  by  what  he  says.  It  is 
argued  that  it  is,  because  it  is  said  that  a 
Judge  is  bound  by  the  answer  given  by 
a  witness  who  is  examined  at  a  trial  upon 
the  voir  dire.  Even  if  that  be  so,  and 
I  doubt  it,  the  question  here  is  as  to  the 
state  of  things  under  the  Parliamentary 
Oaths  Act,  1866,  and  on  a  trial  of  an 
issue  under  that  Act.  When  an  issue  of 
fact  is  raised  in  order  to  determine  a  point 
of  law,  it  seems  to  me  that  it  must  be 
decided  by  a  jury  upon  the  same  rules  and 
by  the  same  class  of  evidence  as  any  issue 
of  fact  in  any  other  case.  The  parties 
therefore  who  assert  that  the  defendsoit  was 
in  a  state  of  mind  which  rendered  him  in- 
capable of  taking  an  oath,  and  who  shew 
that  whatever  he  did  he  could  not  and  did 
not  take  an  oath,  have  a  right  to  prove 
that  matter  by  any  evidence  which  does 
not  break  any  rule  of  law  which  would 
go  to  prove  the  affirmative  or  negative  of 
that  proposition.  Witnesses  might  be 
called  to  shew  that  the  defendant,  al- 
though he  himself  denies  it,  did  in  their 
presence,  and  within  such  a  time  as  would 
justify  reasonable  men  in  acting  upon  such 
evidence,  make  admissions  or  do  such  acts 
as  shew  that  he  could  not  have  believed 
in  a  Supreme  Being.  The  only  limitation 
with  regard  to  the  time  as  to  which  that 
evidenoe  is  adnussible  is  the  usual  limita- 
tion that  it  must  not  be  beyond  such  time 
as  would  prevent  reasonable  men  from 
acting  upon  it.  If  it  is  beyond  saoh  a 
time,  the  Judge  has  to  direct  the  jury  that 
it  is  not  evidence  at  all,  and  he  therefore 
would  not  admit  it. 
The  next  question  is,  whether  an  asse- 
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vexation  by  the  defendant  in  this  action 
that  he  did  believe  in  a  Supreme  Being 
would  be  conclusive.  It  is  strange  that 
although  the  defendant,  before  the  en- 
abling Act  allowed  him  to  affirm,  would, 
upon  the  trial  of  this  issue,  have  been  ex- 
amined upon  his  voir  dire  to  see  whether 
he  could  be  sworn  or  not,  and  although 
he  can  now  be  examined  as  a  witness,  yet 
in  order  to  test  the  question  whether  he 
does  or  does  not  believe  in  a  Supreme 
Being  he  has  to  satisfy  the  Judge  that  he 
does  not.  I  admit  the  strangeness  of  the 
proceeding,  but  I  say  that  even  if  when 
in  the  witness-box  the  defendant  were  to 
pledge  himself  that  he  did  believe  in  a 
Supreme  Being,  yet  the  jury  must  deter- 
mine the  question  upon  the  conflict  of 
evidence  so  raised,  just  as  they  would  have 
to  determine  other  questions  of  fact  raised 
in  a  similar  way.  That  is  my  view  of 
the  Act,  and  of  the  trial  which  has  to  take 
place  under  it. 

It  was  then  said  that  this  question 
could  not  be  enquired  into  unless  the  per- 
sons before  whom  the  defendant  had  to 
take  the  oath  could  and  did  have  full 
knowledge  and  cognisance  of  his  state  of 
mind.  I  cannot  see  any  such  condition 
stated  in  this  Act,  and  1  must  therefore 
declare  my  view,  that  if  a  person  were  to 
sit  and  vote  in  the  House  of  Commons 
afler  having  gone  through  the  formalities 
and  without  having  described  his  state  of 
mind  to  the  House,  and  although  the 
House  had  no  cognisance  of  his  state  of 
mind,  yet  if  it  afterwards  came  to  the 
knowledge  of  the  Attorney-General,  upon 
proof  which  he  thought  right  to  act  upon, 
that  such  person  had  stit  or  voted  in 
Parliament,  although  he  had  gone  through 
all  the  forms,  but  being  found  by  a  jury 
to  be  in  this  state  of  mind,  I  think  he 
would  be  liable  to  the  penalties,  and  that 
the  fact  whether  Parliament  knew  he  was 
in  this  state  of  mind  or  not  would  be 
immaterial.  No  doubt  this  shews  the 
severity  of  the  Act. 

It  was  then  suggested  that  the  only 
evidence  admissible  in  such  cases  is  the 
conduct  of  the  defendant  either  in  or 
before  the  House ;  but  there  again  I 
see  nothing  in  the  Act  to  confine  the 
evidence  to  anything  of  this  kind  in  an 
aciioa  brought  under  the  Act.    £ven  if 
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the  defendant  had  never  said  anything  in 
Parliament,  yet  if  what  he  had  said  or 
done  out  of  Parliament  before  he  was 
elected  wajs  brought  forward  in  Court  by 
legitimate  evidence,  and  was  such  as  would 
entitle  the  jury  to  find  that  when  he  sat 
and  voted,  although  he  had  gone  through 
the  forms,  he  had  this  state  of  mind,  I  am 
of  opinion  that  the  penalty  would  accrue, 
because  he  would  not  and  could  not  have 
taken  the  oath. 

Now,  with  regard  to  the  other  questions, 
which  are  not  necessary  for  the  purpose  of 
deciding  this  case,  but  about  which  I 
think  it  better  to  express  an  opinion—- 
supposing  a  pei'son  was  one  who,  not  being 
in  the  frame  of  mind  in  which  the  defen- 
dant is,  can  take  an  oath,  and  supposing 
that  he  could  and  did  take  an  oath  in  such 
a  manner  as  to  disregard  the  due  solemni- 
ties as  to  taking  an  oath  which  are  ap- 
pointed by  this  Act,  but  without  sub- 
scribing the  oath  within  the  meaning  of 
the  Act ;  or  supposing  that  he  took  the 
oath  with  some  or  all  of  the  solemnities 
required,  yet  in  defiance  of  Parliament  did 
it  so  as  to  interrupt  business — then,  in  any 
one  of  these  cases,  I  am  of  opinion  he 
would  not  take  the  oath  appointed  by  the 
Act,  and  must  be  liable  to  a  penalty. 
That  raises  many  of  the  questions  discussed 
here  with  regard  to  the  reception  of  evi- 
dence. I  must,  however,  guard  myself 
here.  Supposing  there  had  been  misrecep- 
tion  of  eviaence  here  or  a  misdirection,  yet 
if  that  misdirection  or  misreception  only 
went  to  these  points,  and  would  not  afi*ect 
the  judgment  of  the  jury  upon  the  question 
whether  the  defendant  ooidd  or  could  not, 
and  whether  he  did  or  did  not  take  an 
oath,  we  could  not  here  grant  a  new  tria], 
because  the  one  finding  of  the  jury  would 
determine  the  matter.  Even  supposing 
that  that  were  not  so,  would  the  evidence 
be  properly  admissible  in  the  case  of  a 
person  who  could  take  an  oath  ]  Having 
regard  to  what  has  been  done  in  the  House 
of  Commons,  a  construction  must  be  put 
upon  the  word  "  solemnly."  I  think,  upon 
the  face  of  the  Act  itself,  that  it  does  not 
mean  "  religiously,"  but  with  due  solemni- 
ties. Thereupon  arises  the  question  as  to 
the  meaning  of  the  expression  '^  due  so- 
lemnities" in  and  before  the  House  of 
Commons,  and  this  can  only  be  decided  by 
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hearing  what  those ''  due  solemnities  "  are. 
Now, "  the  due  solemnities  "  are  that  a  per- 
son shall  go  up  through  the  House  to  the 
table,  and  there  do  certain  acts  at  a  time 
when  it  is  not  out  of  order  to  do  them.  I 
do  not  know  whether  it  was  proved  that 
he  ought  not  to  do  that  until  he  is  called 
forward  by  the  Speaker,  but  if  that  is  one 
of  "  the  due  solemnities  "  it  must  be  gone 
through,  and  he  cannot  defy  it.  A  thing 
cannot  be  done  with  ''  the  due  solemnities" 
of  the  House  which  by  the  rules  of  the 
House  is  disorderly  and  not  solemn.  If, 
therefore,  he  was  breaking  the  orders  of 
the  House,  I  should  say  he  could  not  be 
doing  the  thing  with  "the  due  solemnities." 
That  raises  the  question  as  to  the  effect  of 
the  Speaker  calling  "Order,  order,"  to 
a  person  in  such  a  position.  I  think  it  is 
that  he  is  not  to  proceed ;  and  I  care  not 
whether  he  is  to  sit  down  or  not.  It  was 
urged  by  the  defendant  that  he  could  not 
sit  down  because,  if  he  did,  his  seat  would 
under  those  circumstances  have  thei*eby 
become  vacated.  I  wholly  doubt  that. 
The  seat,  as  it  seems  to  me,  can  only  be- 
come vacated  if  a  person  within  the  mean- 
ing of  the  Act  sits,  or  sits  and  votes,  during 
a  debate.  But  that  could  not  be  so  when 
a  person  sits  down  under  the  circumstances 
suggested  according  to  the  order  of  the 
Speaker,  if  the  order  was  to  that  effect. 
The  meaning  of  that  order  was  that  he 
was  not  to  proceed,  whether  he  was  stand- 
ing up  or  sitting  down ;  and  whether  he 
ought  to  have  stood  at  the  table,  or 
whether  he  ought  immediately  to  have 
retired  behind  the  bar,  seems  to  me  to  be 
immaterial.  The  evidence  proves  that  he 
committed  a  breach  of  the  order  and  defied 
the  House,  because  the  Speaker,  in  calling 
"  Order,  order,"  is  carrying  out  the  autho- 
rity of  the  House,  and  is  calling  upon  him 
to  desist  from  doing  that  which  is  out  of 
order.  Not  only  was  that  the  real  inten- 
tion of  the  Speaker,  but  I  have  not  the 
slightest  doubt  that  the  defendant  knew 
that  just  as  well  as  the  Speaker.  That  of 
itself  would  prevent  the  defendant  from 
having  taken  the  oath  appointed.  The 
tjext  question  is,  whether  he  did  not  break 
the  standing  orders.  The  defendant  did 
not  interrupt  debate,  because  none  was 
going  on ;  but  did  he  interrupt  the  business 
of  the  House  t    Now,  what  is  considered 


to  be  the  business  of  the  House  caonot  be 
known  without  knowing  the  practioe  of 
the  House  on  that  matter.  It  was  proved 
in  evidence  that  the  rule  of  the  House  ia 
that  when  the  Speaker  stands  up  and  calls 
"  Order,  order,"  no  other  business  is  to 
proceed.  The  Speaker  is  then  in  poasession 
of  the  House  to  inform  the  House  of  some 
matter.  There  might  be  a  message  from 
the  Crown,  or  some  resolution  of  a  com- 
mittee of  the  House  of  which  he  had  to 
inform  the  House.  If  he  waa  standing 
up  for  that  purpose,  it  is  obvious  that  he 
did  so  in  order  to  do  the  business  of  the 
House ;  and  he  was  doing  so  by  the  autho- 
rity of  the  House,  so  that  the  House  as  a 
body  were  doing  that  business.  It  is  the 
House  who  are  then  insisting  upon  order 
being  preserved.  That  is  the  meaning  of 
the  evidence  given  by  Sir  Erskine  May; 
and  if  the  Speaker  stood  up,  acting  on  behalf 
of  the  House,  for  the  purposes  which  I 
have  mentioned,  and  was  calling  the  de* 
fendant  to  order,  the  business  of  the  House 
was  interrupted,  and  the  defendant  did  not 
' '  take  the  oath  as  hereby  appointed."  Then 
the  defendant  himself  "  subscribed  "  the 
oath;  but  that  word  is  a  general  word 
which  is  to  be  applied  to  what  is  done  in 
the  House.  The  oath  is  not  to  be  sub- 
Kcribed  under  this  Act  "  anywhere,"  but 
only  in  Parliament.  It  was  proved,  not 
merely  by  the  production  of  the  Journals 
of  the  House,  but  by  the  evidence  of  Sir 
Erskine  May,  that  the  mode  of  subscription 
is  for  a  roll,  which  has  for  years  been 
known  as  a  "  test  roll,"  to  be  subscribed. 
I  do  not  undertake  to  say  what  ia  the 
meaning  of  the  word  "  test,"  but  the  roll 
is  subscribed  by  every  member  of  Parlia- 
ment, and  is  produced  and  kept  by  the 
officers  of  the  House.  That  is  the  meaning 
to  be  given  to  the  word  "  subscribe  "  in 
this  Act.  It  is  not  a  sufficient  subscribing 
of  the  oath  within  the  meaning  of  the 
Act  for  a  person  to  take  up  a  piece  of 
paper  with  the  oath  written  on  it  and  to 
write  his  name  upon  it  under  the  oath. 
The  oath  must  be  subscribed  according  to 
the  well-known  pi-actice  of  Parliament. 
Even  supposing  the  defendant  was  a  person 
who  could,  and  who  did,  take  the  oath,  yet 
he  would  not  have  taken  the  oath  '*  hereby 
appointed,"  for  that  includes  subscribing, 
and  he  would  not  have  subscribed  it« 
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Then  oomes  the  question  whether  the  oath 
has  or  has  not  to  be  administered.  There 
are  no  words  in  the  Act  to  the  effect  that 
the  oath  is  to  be  administered.  In  my 
opinion  it  is  not ;  and  I  am  not  aware 
that  the  House  can  administer  it.  The 
Speaker  is  the  first  person  who  takes  it, 
and  it  certainly  is  not  administered  to 
him.  It  is  to  be  taken  in  the  presence  of 
the  House  publicly  and  with  <Hhe  due 
solemnities."  It  was  argued  by  the  defen- 
dant that  even  if  the  Speaker  had  stood  up, 
and  in  the  most  imperative  terms  ordered 
him  to  withdraw,  or  had  said  that  he  was 
out  of  order  in  proceeding,  yet  because  the 
oath  was  not  administered  to  him  he  would 
have  a  right  to  defy  the  House  and  to 
take  the  oath.  But  that  would  not  be  a 
taking  of  the  oath  with  ''  the  due  solemni- 
ties "  according  to  the  Act ;  it  would  cer- 
tainly be  a  breach  of  the  rules. 

The  last  matter  which  the  defendant  relied 
upon — ^that  the  Speaker  had  accidentally 
sat  down  for  a  moment — is  one  which  I  can  • 
not  condescend  to  go  into.  The  real  sub- 
stance of  what  the  Speaker  was  doing  must 
be  looked  at  to  see  whether  he  was  sitting 
down  so  as  to  allow  the  defendant  to  do 
that  which  he  can  only  do  when  the 
Speaker  as  such  is  sitting  in  his  chair.  It 
therefore  seems  to  me  that  there  is  no 
ground  for  setting  aside  the  judgment  of 
the  Court  below,  and  certainly  none  for 
granting  a  new  trial.  I  have  endeavoured 
to  shew  that  it  is  impossible  for  any  person 
by  any  arti£ce  to  absolve  himself  from 
doing  any  of  the  things  which  are  enuu- 
dated  in  this  Act  as  necessary  to  be  done 
in  order  to  avoid  being  subject  to  a 
penalty.  The  moment  the  matter  comes 
to  trial  before  a  Court  which  has  to  deal 
with  this  Act,  the  person  becomes  subject 
to  the  penalty,  whatever  the  House  of 
Commons  may  have  done.  If  the  House 
were  not  to  refuse  to  allow  him  to  sit,  or 
even  if  a  resolution  were  passed  allowing 
him  to  sit,  no  Court  when  administering 
either  the  statute  or  common  law  would 
be  bound  by  anything  which  Parliament 
within  itijclf  liad  done.  The  Courts  must 
act  upon  the  law,  whatever  the  House  may 
or  may  not  have  done;  and  unless  the 
person  has  substantially  fulfilled  within 
the  meaning  of  the  Act  every  one  of  the 
oonditiona  imposed,  he  must  be  liable  to 
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the  penalty.     I  therefore  think  the  judg- 
ment was  right,  and  must  be  affirmed. 

Cotton,  L. J.  —  The  first  preliminary 
objection  taken  was  that  this  informa- 
tion was  a  criminal  cause  or  matter,  and 
that  an  appeal  could  not  therefore  be  enter- 
tained under  section  47  of  the  Judicature 
Act,  1873.  I  think  that  the  question 
admits  of  some  doubt.  The  question  is  not 
whether  the  act  in  respect  of  which  the 
information  is  brought  is  a  criminal  act, 
but  whether  the  proceeding  is  a  criminal 
cause — ^not  a  matter,  for  Uiat  term  only 
refers  to  some  proceeding  before  the  Court 
not  in  an  action  or  in  a  cause.  There  is 
a  great  deal  in  the  argument  urged  by 
the  defendant,  that  prior  to  the  passing 
of  the  Judicature  Act  there  was,  under 
the  Crown  Suits  Act,  by  reference  to  the 
Common  Law  Procedure  Acts,  an  appeal 
in  such  a  case ;  and  it  would  be  a  strong 
thing  to  say  that  the  appeal  has  been  taken 
away  by  section  47  of  the  Judicature 
Act,  1873.  I  wish  to  express  no  further 
opinion  upon  it,  except  to  say  that,  although 
I  do  not  differ  from  the  opinions  expressed 
by  my  learned  brothren,  I  have  consider- 
able doubt  upon  the  question,  and  if  our 
view  of  the  appeal  upon  its  merits  had  been 
other  than  it  is,  I  should  have  desired 
further  time  to  consider  whether  the  ob- 
jection was  a  good  one  or  not.  The  second 
objection  which  was  taken  was  that  where 
there  is  a  trial  at  bar  an  order  for  a  new 
trial  cannot,  according  to  the  practice  of 
the  Court,  be  made  in  the  Court  below, 
and  that  therefore  there  can  be  no  appeal. 
Section  19  of  the  Judicature  Act,  1873, 
clearly  gives  a  right  of  appeal  to  the  Court 
of  Appeal  from  every  judgment  or  order 
of  the  Queen's  Bench  Division;  and  not 
only  on  the  motion  in  arrest  of  judgment, 
but  also  when  there  is  an  appeal  from  the 
judgment,  the  Court  can,  under  Order 
LVIII.  rule  5,  on  the  hearing,  order  a 
new  trial  either  for  misdirection  or  for 
misreception  or  rejection  of  evidence.  The 
Attorney-General  having  waived  all  tech- 
nical objections,  all  the  matters  which  have 
been  urged  by  the  defendant  on  the  appeal 
can  properly  be  disposed  of. 

The  Lord  Chief  Justice  laid  down,  in 
accordance  with  what  I  consider  to  be  the 
law,  what  was  necessary  to  constitute  an 
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oath,  and  the  fifth  count  of  the  information 
in  terms  states  that  the  defendant  was  a 
person  who  had  no  belief  in  a  Supreme 
Being,  and  was  a  person  upon  whose 
conscience  an  oath,  as  an  oath,  has  no 
binding  effect.  If  that  is  proved,  it  is 
shewn  that  the  defendant  has  not  complied 
with  the  provisions  of  the  Act;  there 
would  then  be  no  misdirection  and  the 
count  would  be  good.  Section  5  of  the 
Act  of  1866,  which  I  take  alone  for  the 
present  purpose,  clearly  says  that  a  member 
of  the  House  is  liable  to  the  penalty  here 
sued  for  if  he  sits  and  votes  without  hav- 
ing made  and  subscribed  the  appointed 
oath.  The  expression  ^'  making  the  oath  " 
must  mean  taking  that  which  is  recognised 
by  law  as  an  oath.  The  Legislature  im- 
doubtedly  was  referring  to  the  well-estab- 
lished law  of  England,  which  is  that  a 
person  who  does  not  believe  in  a  Supreme 
Being,  or  who  does  not  believe  in  a 
Supreme  Being  who  will  punish  him 
either  in  this  or  in  a  future  world  for  the 
offence  of  telling  an  untruth,  is  a  person 
who  does  not  take  that  which  is  recognised 
as  a  valid  oath.  Lord  Coke  had  laid  down 
that  none  but  a  Christian  could  take  an 
oath.  That  question  was  discussed  in 
OmuJiund  v.  Barker  (16),  where  the  person 
who  had  taken  the  oath  was  a  Hindoo 
who  professed  the  Gentoo  religion  and 
believed  in  a  Supreme  Being,  but  who  was 
-  not  a  Christian.  The  essence  of  taking  an 
oath  according  to  the  law  of  England  was 
there  considered,  and  laid  down  in  the 
terms  which  have  been  read  by  the  Master 
of  the  Bolls.  Those  observations  are  im* 
portant  when  one  considers  the  occasion 
upon  which  the  question  arose.  In  Miller 
V.  Salovions  (12)  Baron  Martin,  after 
referring  to  that  case  as  correctly  laying 
down  the  law  aa  regards  what  was  neces- 
sary for  the  taking  of  an  oath,  says  that 
"the  doctrine  laid  down  by  the  Lord 
Chancellor  and  all  the  other  Judges 'was, 
that  the  essence  of  an  oath  was  an  appeal 
to  a  Supreme  Being  in  whose  eicistence  the 
person  taking  the  oath  believed,  and  whom 
he  also  believed  to  be  a  rewarder  of  truth 
and  an  avenger  of  falsehood,  and  that  the 
form  of  taking  an  oath  was  a  mere  out- 
ward act  and  not  essential  to  the  oath."  I 
read  that  passiige  beciiusc  it  shews  how, 
down   to  the  latest  time,  that  has  been 


recognised  as  ooirectly  stating  the  law  of 
England  ajs  regards  taking  an  oath.  That 
being  so,  it  was  said  that  there  were 
various  reasons  why,  in  oonstroing  the 
Act  of  1866,  we  should  not  consider  that 
the  oath  required  to  be  taken  here  was  an 
oath  according  to  the  definition  of  an  oath 
laid  down  in  Omichtmd  v.  Barker  (15). 
The  answer  given  was  that  the  law  as 
there  laid  down  is  in  no  way  limited 
to  such  witnesses  :  the  essence  of  an  oath 
is  there  laid  down,  and  if  any  person  is 
required  by  statute  to  make  an  oath,  he 
must  make  such  an  oath  as  would  be  a 
valid  and  effectual  oath  in  order  that  it 
should  have  the  essence  of  an  oath  aocord- 
ing  to  law.  It  was  then  urged  that  the 
statute,  inasmuch  as  it  requires  membeis 
of  Parliament  to  take  the  oath,  qualifies 
them  to  do  BO  whatever  may  be  their 
belief  or  disbelief.  In  my  opinion  that 
ai^ument  ia  not  well  founded.  The  sta- 
tute reaUy  provides  that  every  member 
of  Parliament  who  acta  as  such  in  the 
way  described  in  section  5  without  having 
taken  the  oath  shall  be  liable  to  a  penalty. 
It  therefore  does  not  require  every  one 
necessarily  to  take  the  oa^,  but  provides 
that  if  he  does  certain  acts  as  a  member  of 
Parliament  without  having  taken  the  oath 
required,  he  shall  be  liable  to  a  penalty. 
A  person  who  is  incapable  of  taking  an 
oath  is  not  therefore  qualified  by  the 
statute  to  take  it,  and  cannot  act  as  a 
member  of  Parliament  without  incurring 
the  penalty.  The  defendant  referred, 
amongst  other  matters,  to  the  oath  of 
allegiance,  and  said  that  every  subject, 
with  certain  exceptions,  can  take  that  oath. 
But  that  argument  is  answered  in  a  word 
by  Baron  Martin  in  Miller  v.  Salomons 
(25):  "The  only  oath  imposed  by  the 
common  law  upon  the  subjects  of  this 
realm  is  the  oath  of  allegiance,  which 
originated  in  the  old  feudal  oath  of  fealty, 
and  this  oath  all  persons  capable  of  taking 
an  oath  at  all  can  lawfully  take." 

The  defendant  has  referred  to  several 
statutes,  and  the  first  upon  which  he 
relied  was  \  k  2  Vict.  c.  105 ;  but  that 
statute  assumes  that  an  oath  is  taken 
according  to  law,  and  that  the  peraon  who 
takes  it   has  declared   that   the  oath  is 

(25)  7  Exch.  Bep.  at  p.  623. 
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binding  upon   him;  it  was  intended  to 
prevent  any  difficulty  which  might  arise  in 
caaea  where,  although  the  person  who  took 
the  oath  was  capable  of  taking  an  oath, 
the  form  might  be  said  to  be  one  which 
ooold  not  properly  be  administered  to  him. 
That  statute,  therefore,  deals  merely  with 
the  form  and  not  with  the  substance  of  an 
oath.    The  next  statute  upon  which  the 
defendant  relied  was  30  &  31  Vict.  c.  75, 
the  preamble  to  which  recites  that  *'  cer- 
tain of  her  Majesty's  subjects  are  now,  on 
the  ground  of  their  religious  belief,  subject 
to  dvil  disabilities,  and  are  required  to 
take  oaths  for  the  enjoyment  of  offices  and 
franchises   which  other  subjects  of   her 
Majesty  are  not  required  to  take."     Sec- 
tion 5  gives  a  form  of  oath,  and  section  1 
says  it  is  to  be  taken  "instead  of  the 
oaths  of  allegiance,  abjuration,  and  supre- 
macy,  and  also  any  other  oath  or  declara- 
tion of  office  not  involving  any  religious 
test  which  now  is,  or  from  time  to  time 
may  be,    required  to    be  taken."    That 
enactment  did  not  alter  the  character  of 
an  oath.     It  was  argued  that  that  statute 
says  it  is  to  be  no  test  of  religious  belief, 
and  therefore  that  a  person  who  has  no 
religious  belief  at  all  can  do  that  which 
the  law  of  England  says  he  cannot  do, 
namely,  eflfectnally  take  what  the  law  will 
recognise  as  an  oath.     The  object  of  the 
statute  was  to  prevent  certain  objections 
being  taken   to    believers  who    did  not 
belong  to  the  Established  Church,  or  who 
did  not  come  within  certain  definitions, 
and  also  to  prevent  any  objection  being 
taken  to  a  Roman  Catholic,  who  in  con- 
sequence of  his  form  of  religious  belief 
would  be  prevented  from  taking  certain 
oaths.     But  the  statute  did  not  alter  what 
has  been  established  by  the  law  of  England 
to  be  essential  and  necessary  to  make  an 
oath   valid.     In    my    opinion,   therefore, 
the  direction  of  the  Lord  Chief  Justice  on 
the  fifth  count  was  right.     That  count 
does    not   shew    that    the    defendant  is 
punishable  because  he  is  a  person  of  no 
religious  belief,  but  because  what  he  did 
when  he  said  the  words  and  wrote  down 
the  words  of  the  oath  was  not  in  compliance 
with  the  provisions  of  the  A.ct  of  1 866.    He 
became  liable  to  the  penalties  imposed  by 
that  Act  because  he  was  not  capable,  on 
the  statement  contained  in  the  fifth  count. 
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and  on  the  direction  of  the  Lord  Chief 
Justice,  of  doing  that  which  he  purported 
and  attempted  in  form  to  do,  namely,  to 
take  the  oath.  If  that  be  so,  the  penalties 
follow.  Undoubtedly  if  he  were  right  in 
his  contention  that,  notwithstanding  that 
he  had  no  religious  belief,  yet  he  could 
effectually  take  the  oath  under  the  statute, 
and  woidd  not  therefore  be  liable  to  the 
penalties,  then  the  evidence  given  as  to 
his  religious  belief  was  wrong ;  but  if  the 
fifth  count  does  state  the  ground  for  saying 
he  had  incurred  a  penalty,  then  the  evi- 
dence on  the  whole  was  right. 

The  defendant  further  contended  that 
evidence  was  inadmissible  to  shew  either 
what  he  did  in  May,  1880,  when  he  came 
to  the  House  of  Commons  to  affirm  under 
an  Act  to  which  I  must  refer,  or  what  he 
said  before  the  committee  of  Hhe  House 
of  Commons,  upon  the  ground  that  no 
enquiiy  could  be  made  as  to  what  was 
done  before  he  was  elected  a  member  of 
the  Parliament  in  which  he  sat  and  voted. 
If  that  contention  be  true  the  evidence 
was  wrongly  admitted.  But  the  question 
of  fact  to  be  enquired  into  was  whether,  at 
the  time  when  he  went  through  the  form 
of  taking  the  oath,  he  did  or  did  not  effec- 
tually take  an  oath  according  to  law; 
any  evidence  from  which  a  reasonable 
conclusion  could  be  drawn  that  he  did  not 
at  the  time  entertain  that  belief  which 
would  enable  him  to  take  an  effi^ctual 
oath  would  be  admissible.  If  the  evidence 
had  been  to  shew  what  he  had  said  some 
twenty  or  thirty  years  ago,  it  might  be 
said  a  jury  could  not  reasonably  infer 
from  that  what  his  state  of  mind  was  in 
1884.  It  was  also  objected  by  the  defen- 
dant that,  as  he  had  stated  in  an  answer 
to  the  committee  that  he  considered  this 
oath  would  be  binding  upon  him,  the 
Court  must  take  it  that  it  would  be  so 
binding,  and  could  not  enquire  further 
into  the  matter.  But  that,  in  my  opinion, 
is  wrong ;  and  the  question  is  one  of  fiict 
whether  he  could  or  could  not,  and  whether 
he  did  or  did  not  in  fact,  take  an  oath. 
All  the  evidence  and  statements  of  the 
defendant  must  be  looked  at.  Now, 
although  the  defendant  did  make  the 
statement  to  the  committee  upon  which 
he  relies,  he  also  made  other  statements 
which  shew  that  he  only  thought  the  oath 
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would  be  binding  upon  him  because  be 
would  not  make  a  promise  which  he  did 
not  intend  to  keep,  and  it  was  a  promise 
with  a  statutory  obligation ;  also  that  he  did 
not  look  upon  what  he  did  br  a  promise 
which  involved  the  calling  a  Supreme 
Being  to  witness,  and  that  he  did  not 
believe  that  that  Supreme  Being  would 
punish  him  if  what  he  said  was  false. 
If  a  person  says  that  he  is  willing  to 
take  an  oath,  and  that  he  considers  it 
would  be  binding  upon  him,  he  may 
be  admitted  as  a  witness ;  but  where  the 
question  is  whether  or  not  he  can  take 
an  oath,  not  one  answer  only,  but  the 
other  answers,  as  well  as  all  the  other 
facts  of  the  case,  must  be  looked  at.  That 
being  so,  the  main  part  of  the  case  is  dis- 
posed of;  but  as  it  has  been  so  fully  dis- 
cussed, I  think  it  would  be  wrong  not  to 
add  a  few  observations  on  the  other  points 
which  were  raised. 

It  was  argued  that  section  5  of  the  Act 
of  1866  must  be  read  by  itself;  that  it  only 
requires  the  oath  to  be  made  and  subscribed ; 
and  that  it  does  not  in  any  way  import 
those  conditions  which  are  imposed  by  sec- 
tion 3.  That  question  becomes  immaterial 
in  the  view  which  I  take  as  to  the  mis- 
direction and  as  to  the  fifth  count,  and 
which  would  justify  the  verdict  and  judg- 
ment. Under  those  circumstances  it  would 
be  wrong,  even  if  evidence  which  was  not 
material  to  the  real  question  had  been  ad- 
mitted, to  grant  a  new  trial.  Now,  what 
would  be  the  effect  of  reading  section  5, 
which  imposes  the  penalty,  independently 
of  section  3,  which  directs  the  manner  in 
which  the  oath  is  to  be  taken  1  It  might 
be  that  a  person  who  could  take  and  did 
take  the  oath  might  take  and  subscribe 
it  in  his  own  house.  If  the  only  requisi- 
tion in  that  section  were  that  the  appointed 
oath  shall  have  been  taken  and  subscribed 
it  would  lead  to  a  great  inconvenience  and 
absurdity  if  that  section  only  were  to 
be  looked  at,  because  the  oath  might  be 
taken  at  any  time  and  subscribed  in  any 
way  or  place  a  person  thought  fit.  Of 
necessity,  therefore,  it  must  be  taken  and 
subscribed  before  the  House,  so  that  the 
House  could  take  notice  of  it;  and  sec- 
tion 5  must  not  be  read  by  itself,  but 
section  3  must  be  referred  to  in  order  to 
see  what  that  section  requires.     It  was 


argued  that  section  8,  even  if  read  wiifa 
section  5,  only  introduces  the  resolutions 
and  standing  orders  of  the  House.     That 
is  so ;  but  the  Attorney- Qeneral  relied  on 
the  practice  of  Parliament,  not  in  order  to 
throw  upon  the  defendant  any  obligations 
other  than  those  which  section  3  imposes, 
but  in  order  to  understand  the  meaning 
of  the  standing  order  and  the  provisions 
of  the  section.     It  is  dear  that,  in  order 
to  see  whether  the  provision  as  to  sub- 
scribing the  oath  has  been  complied  with, 
the  practice  of  Parliament  may  be  gone 
into.     When  it  is  the  practice  as  to  sub- 
scribing, adopted  and  acted  upon  by  the 
House,  that  a  test-roll  is  to  be  signed  after 
the  oath  has  been  taken,  then  evidence  as 
to  that  ought  to  be  given  and  regarded. 
The  object  of  the  provision  which  requires 
the  oath  to  be  solemnly  and  publicly  made 
is  to  prevent  it  being  made  in  a  secret  and 
surreptitious  manner,  and  to  ensure  that 
it  is  taken  with  publicity  and  solemnity, 
in  accordance  with  the  practice  which  the 
House  has  approved  of,  both  in  the  making 
and  in  the  subscribing  of  the  oath. 

There  is  one  other  point  which  deserves 
to  be  mentioned.  It  was  said  that  there  is 
a  limit  to  the  time  when  the  evidence  of  a 
witness  can  be  objected  to  upon  the  gioimd 
that  he  has  not  properly  taken  the  oath. 
But  the  Act  of  1866  deeds  with  a  di£ferent 
matter,  and  subjects  a  person  who  does 
certain  acts  to  a  penalty.  In  any  action, 
therefore,  which  is  properly  brought  against 
him,  an  enquiry  must  be  made  whether 
in  fact  he  has  or  has  not  subjected  himself, 
by  the  acts  which  he  has  done,  to  that 
penalty.  But  the  primary  object  of  an 
action  between  parties  is  to  settle  their 
rights  in  that  action ;  it  is  therefore  proper 
that  there  should  be  some  limit  to  the 
time  within  which  either  party  can  object 
to  the  verdict  and  judgment  in  order  to 
prevent  it  being  said  after  a  great  length 
of  time  that  the  oath  had  not  been  pro- 
perly taken.  There  is  no  analogy  betwisen 
the  time  when  the  objection  can  be  taken 
in  the  one  case,  and  between  the  time  and 
manner  in  which  it  can  be  taken  in  the 
other.  As  regards  the  essence  of  an  oath, 
the  law  as  laid  down  when  the  question 
arose  in  the  case  of  a  witness  is,  in  my 
opinion,  applicable  equally  to  the  question 
arising  under  the  Parliamentaiy  Oaths 
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Act.  The  defendant,  although  he  repeated 
the  words  of  the  oath  and  signed  a  paper 
with  those  words  written  upon  it,  has  not 
done  what  the  Act  requires,  and,  under 
these  cdrcumstanoes,  is  liable  to  the  penal- 
ties for  which  he  is  sued. 

LiNDLET,  L.  J. — The  first  question  to  he 
considered  is  whether  there  is  any  appeal 
from  the  decision  of  the  Court  below,  it 
having  been  said  that  there  is  none  because 
the  trial  was  at  bar.   That  point,  however, 
seems  to  me  to  be  untenable  when  section 
19  of  the  Judicature  Act,  1873,  is  looked 
at.     An  appeal  is  there  given  from  any 
judgment  or  order  of  the  High  Court,  un- 
ess  it  falls  within  some  of  the  four  sections 
to  which  I  shall  presently  refer   on  the 
second  objection;    but  there  is  nothing 
whatever  to  cut  down  the  general  language 
of  that  section  so  as  to  confine  it  to  a  trial 
before  a  single  Judge.   It  is  plain  from  the 
language  of  the  section  that  an  appeal  lies 
from  a  trial  at  bar ;  and  the  app^  would 
be  regulated  in  this  Court  by  Order  LYIII., 
by  which  power  is  given  to  the  Court  of 
Appeal  to  grant  a  new  trial  in  a  proper 
case.    It  appears  to  me  that  by  an  over- 
sight the  matter  was  allowed  to  come  by 
motion  ex  parte  instead  of  by  notice  of 
motion  by  way  of  appeal,  which  would  be 
the  proper  form  of  an  appeal  from  a  trial 
at  bar.     But  that  has  been  put  right,  and 
IS  a  mere  matter  of  form.     It  was  argued 
that  there  was  no  appeal,  because  this  was  a 
criminal  cause  or  matter  within  the  tnie 
construction  of  section  47  of  the  Judicature 
Act,  1873.  The  argument  of  the  Attomey- 
Gkneral  up  to  a  certain  point  had  consider- 
able weight ;  we  are  not  considering  the 
abstract  question  whether  this  is  a  criminal 
or  a  civil  matter,  but  whether  there  is  an 
appeal.    It  is  well  known  that  there  are  cer- 
tain matters  on  the  boundary  line,  and  this 
is  one  of  them ;  but  the  difficulty  is  removed 
by  the  provisions  of  the  Crown  Suits  Act 
It  appears  to  me,  upon  looking  through  the 
Judicature  Act  and  the  various  sections 
relating  to  this  matter,  that  there  is  not 
the  slightest  indication  of  any  intention  on 
the  part  of  the   L^pslature   to   deprive 
suitors  of  an  appeal  in  cases  which  were 
previously  made  civil  proceedings  for  the 
puiposes  of  appeals.    Such  cases,  at  all 
events,  do  not  fidl  within  the  language  of 
You  54.--Q.B. 
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section  47.  Except  for  the  provisions  of 
the  Crown  Suits  Act,  and,  in  particular, 
sections  31 ,-  34,  and  35,  I  should  have  had 
more  doubt,  but  having  regard  to  these 
sections  it  appears  to  me  that  an  appeal 
does  lie. 

With  r^;ard  to  the  arguments  on  the 
first  and  fourth  counts  of  the  informa- 
tion, and  assuming  that  the  defendant 
was  a  person  who  had  a  belief  in  a 
Supreme  Being,  and  could  therefore  take 
the  oath  prescribed  by  the  Parliamentary 
Oaths  Act,  I  will  investigate  the  question 
whether  he  took  the  oath  in  the  manner 
required  by  that  Act  and  by  the  standing 
order.  The  jury  have  found  as  a  foct  that 
he  did  not  do  so,  and  I  think  that  that 
finding  was  right.  It  is  impossible  to 
understand  either  section  3  of  the  Act  of 
1866  or  the  standing  order  without  refer- 
ring to  the  practice  of  the  House.  One 
does  not  know  what  is  meant  by  the  ex- 
pression '*  the  sitting  of  the  House,"  for 
the  standing  order  does  not  explain  it,  or 
by  the  expressions  ''  the  order  of  the  day," 
a  ''  full  House,"  ''  the  Speaker  in  the  chair," 
and  above  all  what  is  meant  by  "  solemnly 
and  publicly,"  with  reference  to  the  making 
and  subscribing  of  an  oath  in  the  House 
of  Commons,  or  by  *'  interrupting  the  busi- 
ness of  the  House."  It  is  essential  that 
evidence  as  to  the  meaning  of  those  ex- 
pressions should  be  given  in  order  to  ex- 
plain and  give  effect  to  the  Act  and  the 
standing  oi^er.  I  therefore  think  that  that 
evidence  was  admissible.  That  being  so, 
I  wiU  not  discuss  in  detail  the  various 
points  in  order  to  shew  why  I  think  the 
jury  were  justified  in  the  conclusion  at 
which  they  arrived.  One  point  is,  however, 
clearly  established — namely,  that  the  oath 
was  not  subscribed  in  the  manner  required 
by  law — and  that  alone  would  be  sufficient 
to  uphold  the  verdict 

But  that  was  not  the  only  point  on 
which  the  defendant  fiedled  to  comply  with 
the  Act.  I  also  think  that  he  did  not 
solemnly  and  publicly  make  and  subscribe 
the  oath  as  required  by  the  Act  and  the 
standing  order.  Therefore,  assuming  that 
the  defendant  had  that  belief  in  a  Supreme 
Being  which  I  have  assumed,  I  think  that 
in  conducting  himself  as  he  did  he  incurred 
the  penalties  which  have  been  recovered 
by  the  verdict. 

2  Q 
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The  next  question,  as  to  the  ability  of 
the  defendant  to  take  the  oath,  arises  on 
the  counts  of  the  information  which  I  have 
considered,  but  more  particularly  on  the 
fifth  count.  The  question  is  a  most  im> 
portant  constitutional  one,  and  is  simply 
whether  a  person  who  has  no  belief  in  a 
Supreme  Being  can  sit  and  vote  in  Parlisr 
ment,  and  whether  if  he  does  so  he  is  liable 
to  the  penalties.  I  concur  in  the  observa- 
tions which  have  been  made  as  to  the  con- 
struction of  the  statute.  I  think  it  is  im- 
possible to  read  section  5  without  reference 
to  section  3.  I  shall  not  state  at  length 
my  reasons  for  holding  as  a  matter  of  law 
that  an  oath  implies  a  belief  in  a  Supreme 
Being.  The  case  of  Omichund  v.  Barker 
(15),  the  discussion  in  Miller  v.  ScUomons 

il2),  and  coupled  with  these  decisions  the 
act  that  there  are  a  series  of  Acts,  some 
relating  to  oaths,  and  some  to  solemn  de- 
clarations, render  that  question  unai^guable. 
An  oath  does  not  import,  and  is  not  in 
point  of  law  synonymous  with,  a  solemn 
declaration,  and  still  less  with  an  empty 
form  of  words. 

The  fifth  count  covers  the  question  that 
the  defendant  had  no  belief  in  a  Supreme 
Being  when  he  purported  to  take  the  oath. 
There  was  ample  evidence  of  that  fact  to 
go  to  the  jury,  and  for  the  reasons  given 
I  think  the  verdict  was  right.  The  de- 
fendant could  not  and  did  not  take  the 
oath  because  he  could  not  comply  with 
the  Act,  and  he  therefore  became  liable 
to  the  penalties.  Upon  that  view  of 
the  case,  it  becomes  unnecessary  to  discuss 
anothei'  point  raised  by  the  defendant— 
the  fact  that  the  House  prevented  him 
making  and  subscribing  the  oath  other- 
wise than  he  did ;  and  upon  that  point  I 
see  no  reason  to  diflbr  from  the  judgment 
of  the  Court  below.  It  was  further  oon- 
tended  by  the  defendant  that  it  was  absurd 
to  hold  that  a  man  is  by  law  incapable  of 
doing  that  which  the  law  requires  him  to 
do,  and  that  as  the  defendant  was  required 
by  the  Act  to  take  the  oath,  the  ability  to 
take  it  must  be  ascribed  to  him  and  can- 
not be  enquired  into.  I  agree  in  the  ab- 
surdity, but  not  in  the  argument  deduced 
from  it.  If  the  Act  required  every  person 
who  is  elected  to  serve  in  Parliament  to 
take  the  oath  and  serve,  and  he  were  to  be 
prosecuted  or  were  to  be  sued  for  penalties 


for  failing  to  take  the  oath  and  aerve^  the 
absurdity  would  arise ;  but  a  man  would 
be  absolved,  not  by  ascribing  to  him  an 
ability  to  ta^e  the  oath  which  he  did  not 
posse&«i,  but  by  holding  that  he  oonld  not 
be  properly  elected,  and  that  the  Act  did 
not  therefore  apply  to  him.  The  Court  in 
Miller  v.  Salamone  (12)  dealt  in  that  way 
with  a  similar  argument  and  a  similar 
alleged  absurdity  which  was  pi^essed  upon 
them ;  it  is  also  the  way  in  which  similar 
arguments  have  been  dealt  with  before, 
for  there  are  cases  under  the  Corporations 
Test  Act  of  Charles  2  in  which  the  same 
difficulty  was  urged.  That  difficulty  does 
not  really  arise  here.  The  same  observa- 
tions apply  to  the  argument  as  regards  the 
oath  of  allegiance ;  but  it  is  to  be  further 
observed  that  it  is  no  longer  true  that  every 
natural-bom  subject,  with  one  or  two  ex- 
ceptions, can  be  required  to  take  the  oath 
of  allegiance.  The  difficulty,  which  was 
merely  a  t-echnical  and  logical  one,  cannot 
arise  now  in  that  shape,  for  the  law  has  in 
that  respect  been  altered  by  section  9  of 
the  Promissory  Oaths  Act,  1868.  The 
argument  of  the  defendant  was  founded 
upon  a  misconception  of  the  eflfect  of  that 
Act  upon  the  Act  of  1866,  which  really 
imposes  upon  a  person  a  penalty  for  sitting 
and  voting  unless  he  has  taken  the  oath. 
The  argument  assumes  that  he  oould,  in 
some  form  or  other,  be  prosecuted  if  he 
did  not  take  the  oath.  But  that  is  not 
so,  and  under  the  Acts  to  which  the  de- 
fendant has  referred,  a  person  who  was 
unable  by  law  to  take  tlie  required  oath 
could  not  be  prosecuted  for  not  taking  it, 
and  still  less  for  not  attending  Fiarliament 
when  he  was  ready  and  willing  to  attend 
and  serve.  The  position  of  the  defendant 
is  however  somewhat  peculiar  and  anoma- 
lous, for  although  he  is  incapable  of  sitting 
and  voting  by  reason  of  the  Parliamentary 
Oaths  Act,  and  although  he  ia  liable  to 
penalties  if  he  does  sit  and  vote,  whether 
he  goes  through  the  form  of  taking  the 
oath  or  not,  yet  for  some  purposes  he  is  a 
member  of  Parliament,  and,  assudi  member, 
is  entitied  to  some  privileges.  But  in  order 
to  ascertain  what  those  privileges  are,  it  is 
necessary  to  refer  to  Ma^a  TreaHee  on 
ParUtmeniary  Prcustiee)  and  the  only 
question  we  have  to  consider  is,  what  is 
tiie  oonsequenoe  of  a  peraon  sitting  and 
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voting  without  having  taken  the  oath. 
The  defendant  then  pressed  upon  us  an 
argument  baaed  upon  1  d?  2  Vict.  c.  105^> 
an  Act  to  remove  doubts  as  to  the  validity 
of  certain  oaths — and  in  particular  upon 
section  5  of  30  &  31  Yict.  c.  75,  the  whole 
of  which  argument  is  met  by  the  observa- 
tion that  those  Acts  assume  that  the  oath 
has  been  taken,  and  therefore  only  apply 
to  a  person  who  can  take  the  oath.  The 
conclusion  at  which  I  have  arrived  is  that 
if  the  defendant's  argument  were  to  pre- 
vail, and  if  every  member  who  uttered  the 
words  in  the  form  in  which  the  oath  is  re- 
quired to  be  taken  wero  to  be  held  to  be 
capable  of  uttering  them  as  an  oath,  the 
oath  would  be  reduced  to  a  mere  form. 
For  certain  reasons  an  oath,  or,  to  meet  the 
scruples  of  some  persons,  a  solemn  declara- 
tion, is  required  to  be  made,  and,  whatever 
the  object  may  have  been,  the  effect  is  to 
exclude  all  persons  from  sitting  and  voting 
in  Parliament  who,  like  the  defendant, 
cannot  lawfully  make  a  declaration  or  take 
an  oath,  and  to  render  them  liable  to 
penalties  if  they  do  sit  and  vote.  It  was 
said  that  that  result  was  never  contem- 
plated— and  whether  it  was  or  was  not 
must  be  a  matter  of  some  speculation ;  but 
I  am  certainly  not  in  a  position  judicially 
to  hold  that  it  was  not  contemplated.  It 
is  a  mistake  to  suppose  that  persons  who 
do  not  believe  in  a  Supreme  Being  are  in 
the  position  in  which  it  is  now  supposed 
they  are.  There  are  certain  old  statutes 
which  still  remain  unrepealed,  and  under 
which  such  persons  can  be  cruelly  perse- 
cuted. It  is  not  for  me  to  express  any 
opinion  whether  that  is  a  state  of  law 
which  ought  to  reoiain  or  not ;  but,  having 
regard  to  the  fact  that  those  statutes  are 
unrepealed,  I  do  not  see  my  way  judicially 
to  hold  that  this  oath  was  not  kept  alive 
by  Parliament  for  the  very  purpose, 
amongst  others,  of  keeping  such  people 
out  of  Parliament. 

Judgment  far  the  Crown, 
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Solicitors — Hare  k.  Co.,  agents  for  the  Solicitor 
to  the  Treasoiy,  for  the  Crown ;  the  defendant 
inpenon. 


[IN  THE  COURT  OF  APPEAL.] 

{THE  ATTORNEY-GENEBAL  {at 
the  rekUion  of  the  white- 
chapel  BOARD  Of  works) 
V.  HORNER.* 

Market — Orant — Orantee  not  Owner  of 
Land  on  which  Market  to  be  held — Public 
Streets — Dedication  of,  subject  to  Market 
— Usage — Lost  Grant — Presumption, 

The  Crown  can  grant  the  right  to  hold  a 
market  on  land  of  which  tJie  grantee  is  not 
the  owner  cU  the  time  when  such  grant  is 
made. 

By  a  charter  of  Charles  2  tlie  king 
granted  to  one  B,,  his  su^xessors  and  as- 
signs, the  right  to  hold  a  market  on  two 
specified  days,  ''  in  or  near  "  a  certain  place 
called  SpiUd  Square,  The  inarket  was 
bounded  by  four  outer  streets,  into  which 
four  in/Mr  streets  ran  from  the  market  at 
rigftt  angles  to  the  outer  streets. 

By  certain  Paving  Acts  of  George  3  the 
streets  in  the  district  in  which  tlie  market 
was  situate,  including  the  outer  and  inner 
streets,  were  vested  in  certain  commissioners, 
who,  irUer  alia,  had  power  to  take  proceed- 
ings against  persons  who  obstructed  t/ie 
streets,  and  this  potoer  became  vested  in  th3 
Board  of  Works  for  that  district  by  the 
Metropolis  Management  Act,  1855. 

The  inner  streets  were  made  and  dedi- 
cated to  the  public  shortly  after  the  grant 
was  made,  cmd  the  outer  streets  were  made 
and  dedicated  at  some  time  between  that 
dcUe  and  the  passing  of  the  Paving  Acts, 
It  had  been  the  custom  from  time  imine^ 
moricU  for  the  market  to  be  held  not  only 
on  the  two  days  mentioned  in  the  grant, 
bui  also  on  the  four  remaining  week-days  ; 
and  it  had  cUso  been  the  custom  for  persons 
who  had  paid  tolls  to  the  owner  of  the 
market  or  his  lessee  for  the  privilege,  to  sell 
their  goods  in  the  outer  streets,  or  as  near 
to  the  market  as  they  could  get,  when  they 
were  unable  to  do  so  either  in  the  market 
itself  or  in  the  inner  streets : — Held,  tluU 
the  grant  was  a  grant  of  a  market  without 
metes  and  bounds,  and  that  the  grantee  wa^ 
entitled  to  hold  it  both  in  tlie  place  named 
and  also  near  it  wheresoever  the  same  should 
lionestly  extend.  Held  also,  that  both  thn 
outer  and  inner  streets  must  be  taken  to 

*  Oermm  Brett,    M.B.,    Cotton,   L.J.,    and 
Lindley,  L.J. 
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have  been  dedicated  to  the  public  auhject  to 
the  market  rights  of  the  grantee.  Held  also, 
that  the  right  of  the  grantee  to  hold  the 
market  was  restricted  to  the  two  days 
named  in  the  grant;  and  that,  as  the 
origin  of  the  right  was  known,  there  was 
no  presumption  arising  from  immemoricd 
usage  of  a  grant  of  a  right  to  hold 
the  market  on  the  remaining  week-days. 
Held  also,  that^  notwithstanding  the  Paving 
Acts  of  George  3,  the  grantee  was  entitled  to 
hold  the  market  during  market  hours,  and 
could  not  he  interfered  with  even  tJiough  an 
obstruction  of  the  streets  which  but  for  stich 
grant  would  am^ount  to  a  nuisance  was 
thereby  caused. 

Appeal  by  the  defendant  from  a  judg- 
ment of  Stephen,  J. 

By  letters  patent  dated  the  29th  of  July 
in  the    thirty-fourth  year  of  Charles   2 
(1682),     which     recited    an     inquisition 
founded  on  a  writ  of  ad  quod  damnum, 
the  king  granted  to  one  John  Balch,  his 
heirs  and  assigns  for  ever,  the  right  to  hold 
two  markets  in  every  week,  the  first  of 
which  was  to  be  held  on  Thursday,  and 
the  other  on  Saturday,  in  or  near — in  sive 
juxta — a  certain  place  called  Spital  Square, 
together  with  all  tolls,  toUage,  piocage, 
stallage,  and  other  profits,  advantages,  and 
emoluments  whatsoever  to  such  markets 
belonging,  appertaining,  arising,  or  hap- 
pening, or  with  the  same  usually  had  or 
enjoyed. 

By  letters  patent  dated  the  22nd  of 
September,  1688,  in  the  fourth  year  of 
James  2,  the  original  grant  was  confirmed 
and  ratified,  and  additional  privileges  were 
granted  to  the  owner  of  the  market;  but  the 
grant  of  the  right  to  hold  the  market  on 
Thursday  was  revoked,  and  instead  thereof 
a  right  was  granted  to  hold  the  market  on 
Monday  and  Wednesday.  The  Court  of 
Appeal,  in  Qoldsmid  v.  The  Great  Eastern 
Railway  Compa/ny  (1),  held  that  this 
second  grant  was  void  by  virtue  of  the  Act 
of  1690  (2  Will,  k  M.  sess.  I.e.  8),  which 
restored  the  charters  and  privileges  of  the 
city  of  London  which  had  been  set  aside 
by  a  judgment  on  a  proceeding  by  quo 
warranto  in  Trinity  Term  36  Car.  2  (1683), 

(1)  63  Law  J.  Rep.  Chanc.  .371 ;  Law  Rep. 
25  Gh.  D.  611 ;  in  dom.  proo,  54  Law  J.  Rep. 
Chanc.  162  ;  r<aw  Rep.  9  App.  Cas.  927. 


and  avoided  all  grants  made  after  that 
judgment. 

The  market  square  was  bounded  by  four 
streets,  called  the  outer  streets — ^namely, 
Lamb   Street  on  the  north,  Commercial 
Street  on  the  east,  Brushfield  Street  on 
the  south,  and  Crispin  Street  on  the  west. 
The  area  of  the  market  so  bounded  in- 
cluded the  market  itself,  known  as  Market 
Place,   which  occupied  the   centre  of   a 
square  block  of   land,  and  also  certain 
buildings.    Four  inner  streets  ran  at  right 
angles  from  the  market  to  the  four  outer 
streets — ^namely,  North  Street,  which  ran 
into    Lamb    Street;    East    Street    into 
Commercial  Street;  South    Street    into 
Brushfield  Street,  and  West  Street  into 
Crispin  Street.   The  piece  of  land  on  which 
the  market  stood,  as  well  as  the  buildings 
and  the  inner  streets,  was  the  property  of 
Balch  at  the  date  of  the  grant.      The 
inner  streets  were  made  by  the  grantee 
shortly  after  the  date  of  the  grant,  but  the 
four  outer  streets  were  not  made  until 
some  time  between  1682  and  the  passing 
of  the  Paving  Acts  of  Geo.  3. 

By  certain  Paving  Acts  of  Gfeoige  3  (12 
Geo.  3.  c.  xxxviii.,  28  Geo.  3.  c.  Ix,,  and 
57  Geo.  3.  c.  xxix.),  both  the  outer  and  the 
inner  streets  were,  inter  alia,  vested  in 
certain  commissioners,  to  whom  power  was 
given  to  pave  and  repair,  and  to  prohibit 
any  obstruction  and  nuisances  in  the  same, 
and  certain  penalties  were  imposed.  The 
powers  of  the  commissioners  imder  these 
Acts  became  vested  in  the  Whitechapel 
District  Board  of  Works  by  virtue  of  the 
Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120). 

The  defendant  claimed  to  be  the  lessee 
of  the  market  under  a  lease  granted  to 
him  by  the  freeholders  of  the  market,  who 
derived  their  title  to  the  market  from  the 
charters  above  referred  to. 

The  defendant  having  licensed  persons 
to  sell  their  goods  from  carts  and  waggons, 
not  only  in  the  four  inner  streets,  but 
also  in  the  four  outer  streets,  the  present 
action,  which  was  in  the  nature  of  an  in- 
formation by  the  Attorney-General  at  the 
relation  of  the  district  board,  was  brought 
for  an  injunction  to  restrain  the  defen- 
dant from  selling  goods  or  licensing  them 
to  be  sold  or  expomd  for  sale  either  in  the 
outer  or  in  the  inner  streets. 
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At  the  trial  before  Stephen,  J.,  evi- 
dence was  given  on  behalf  of  the  defen- 
dant to  shew  that  from  time  immemonal 
it  had  been  the  custom  for  those  persons 
who  were  unable  to  get  into  the  market 
to  sell  their  goods  in  consequence  of  the 
market  being  full,  to  place  and  unload 
their  carts  and  sell  their  goods  in  the 
surrounding  outer  streets,  ores  near  to  the 
market  as  they  could  get,  and  that  they 
used  to  pay  tolls  to  the  owner  of  the 
market  for  the  privilege  of  so  doing.  It 
was  also  proved  that  goods  were  sold  and 
tolls  taken  for  so  doing,  especially  in 
summer,  on  other  days  of  the  week  in 
addition  to  Tuesdays,  Thursdays,  and 
Saturdays,  which  were  proved  to  be  the 
usual  market  days.  On  the  other  hand 
the  relators  proved  that  at  various  times 
persons  had  been  summoned  and  convicted 
for  obstructing  the  streets  with  their 
carts  and  goods;  but  it  did  not  appear 
whether  the  convictions  were  in  respect  of 
obstructing  the  streets  out  of  market  hours, 
and  the  convictions  were  not  put  in  evi- 
dence. 

Stephen,  J.,  upon  the  construction  of 
the  grant,  held  that  the  defendant  had  a 
right  to  hold  the  market  on  Tuesdays, 
Thursdays,  and  Saturdays  in  the  market 
itself  and  the  inner  streets,  but  not  in  the 
outer  streets.  A  perpetual  injunction 
was  therefore  granted,  restraining  him 
from  exercising  any  righte  of  market  in 
the  outer  streets ;  and  an  injunction  was 
also  granted  restraining  him  from  exorcis- 
ing those  rights  in  the  four  inner  streets 
on  any  days  except  Tuesdays,  Thursdays, 
and  Saturdays. 

The  defendant  appealed.  The  relators 
also  sought  on  the  appaal  to  have  the  in- 
junction as  to  the  four  inner  streete  varied 
by  extending  it  to  every  week-day. 

Sir  U,  Giffard,  Q.C.,  and  Crosslet/t  Q.C. 
(with  them  J,  M.  Solamcm)^  for  the  de- 
fendant.— ^The  defendant  can  only  rely  on 
the  charter  of  Charles  2,  as  it  was  the 
opinion,  although  not  necessary  to  the 
decision,  of  the  Court  of  Appeal  and  the 
House  of  Lords  in  Ooldsmid  v.  The  Great 
Eagtem  Railway  Company  (1)  that  the 
ofaartor  of  James  2  was  made  void  by 
2  Will,  k  M.  sess.  1.  c.  8.  The  charter  of 
Charles  2  is  the  grant  of  a  market  fran- 
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chise  without  metes  and  bounds  in  or  near 
— in  aive  jitxta — the  place  named,  and  the 
grant  is  not  confined  to  that  place — Dixon 
V.  Robinson  (2).     The  Crown  can  grant 
the  right  to  a  man  to  hold  a  market  on 
land  of  which  he  is  not  the  owner  at  the 
time  of  the  grant;  such  a  grant  is  not 
illegal — Lockwoodv.  Wood  (3).    Moreover, 
markets  can  lawfully  be  held  in  a  public 
street — Mosley  v.   Walker  (4).     The  evi- 
dence  amply  esteblishes  the  fact  that  for 
many   years  it  has   been   usual  for  the 
market  to  be  held  on  the  four  remaining 
days  of  the  week  in  addition  to  the  Thurs- 
day and  Saturday ;  a  presumption,  there- 
fore, ought  to  be  made  in  favour  of  a  grant 
to  that  effect  founded  upon  the  evidence  of 
usage — The  Mayor  of  Penrhyn  v.  Beat  (5), 
The  Kijig  v.  Smith  (6),  and  Lawrence  v. 
Hitdh  (7).     The  Paving  Acts  of  George  3 
only  empower  the  local  authority  to  abate 
that  which  in  the  absence  of  the  market 
rights  would  be  an  obstruction  or  a  nui* 
sanoe  in  the  public  streete — Goldsmid  v. 
The  Cheat  Eastern  Railway  Company  (1). 
Finlay,  Q.C.,  and  F.  II.  Colt  {Francis 
Gore  with  them),  for  the  relators. — The 
grant  made  under  the  charter  of  Charles  2 
must  be  restricted  to  the  place  defined  in 
the  inquisition;    the  right  to  hold  the 
market,  therefore,  can  only  be  exereised  in 
that  place.     The  grant  can  only  be  made 
by  the  Crown  to  a  person  who  at  the  time 
of  the  grant  is  the  owner  of  the  soil  in 
which  the  market  is  to  be  held,  otherwise 
he  could  not  sue  if  there  were  any  inter- 
ference  with  his  market  franchise^  T'^ 
King  v.  Starkey  (8),  Mosley  v.  Walker  (4), 
and  Curvyen  v.  ScUkeld  (9).     The  grantee 
could  undoubtedly  hold  the  market  on  the 
land  of  another  if  he  obtained  the  leave  and 
licence  of  the  owner  of  the  land  to  do  so. 
The  Paving  Acte  of  George  3  take  away 
the  right  of  the   defendant  to  hold  the 
market  in  the  public  streets,  even  though 

(2)  3  Mod.  108. 

(3)  6  Q.B.  Eep.  31 ;  13  Law  J.  Hep.  Q.D.  365. 

(4)  7  B.  &  C.  52,  56 ;  5  Law  J.  Bcp.  (o.s.^ 
E..B.  358. 

(5)  48  Law  J.  Bep.  Excb.  103;    Jiaw  Hop. 
3  Ex.  D.  292. 

(6)  4  Esp.  110. 

(7)  37  Law  J.  Rep.  Q.B.  209  ;  Law  Itep.  3  Q.D. 
621. 

(8)  7  Ad.  &  E.  96,  106.  107. 

(9)  3  East.  638. 
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he  cannot  obtain    any  compensation   for 
being  so  deprived  of  his  right — Tlie  Uam- 
niersmith  Railway  Comj)any  v.  Brand  (10) 
and  TJie  Metropolitan  Asylum  District  v. 
Hill  (11).     Where  streets  have  been  dedi- 
cated to  the  public,  no  grant  can  be  made 
by  the  Crown  to  any  person  to  hold  a  mar- 
ket in  those  streets.     Here  the  four  inner 
streets  were  so  dedicated   as   not  to  be 
subject  to  the  market  rights.    The  market 
cannot  be  extended  by  persons  improperly 
selling  goods  beyond  the  defined  limits  of 
the  market,  which  here  merely  consLsts  of 
the  block  covered  by  the  market  sheds ; 
and  aB  the  inner  sti'oets  were  dedicated 
to  the  public  by  the  owner  of  tbe  market, 
there  is  no  right   to   hold  a  market   in 
those  streets — T/Ve  Mayor  of  Mancliester  v. 
Lyons  (12).     The  evidence  of  usage  is  in- 
sufficient to  establish  a  right  to  hold  the 
market  every  day  of  the  week.    The  words 
"  in  sive  juxta  "  were  properly  construed 
by  Stephen,  J.,  and  must  not  be  taken  to 
extend  the  right  to  hold  the  market  both 
in  the  outer  and  inner  streets,  as  claimed 
by  the  defendant.     The  origin  of  the  mar- 
ket is  known,  and  no  lost  grant  ought 
therefore  to  be  assumed  even  though  there 
is  evidence  of  long  usage.    Moreover,  in  the 
case  of  indictment,  it  would  be  no  excuse 
for  a  defendant  that  the  nuisance  had  been 
in  existence  for  a  great  length  of  time — 
RusseU  on  Crimes  (13). 

Sir  H.  Giffard,  Q.C.f  in  reply,  referred 
to  Fitzherb,  de  Nat.  Brev.,  tit.  "  writ  de 
liJbertatitms  aUocandts,"  229  B.  (ed.  1794). 

Bbktt,  M.R. — The  substantial  question 
in  this  case  is  whether  the  defendant  has 
such  a  franchise  of  this  market  as  will 
authorise  him  to  do  what  he  has  done.  He 
has  given  licences  to  people  to  sell  vege- 
tables and  fruit  during  certain  hours  of  the 
day  from  their  waggons  and  carts  and 
otherwise  within  certain  streets,  four  of 
which  I  will  call  the  inner  streets  and 
four  the  outer  streets ;  and  he  has  taken 
tolls  in  respect  of  such  licences.     The  de- 

(10)  38  Law  J.  Rep.  Q.B.  265;  Law  Rep. 
4U.L.  17L 

(11)  49  Law  J.  Rep.  Q.B.  745;  Law  Rep. 
5  App.  Cas.  582. 

(12)  Law  Ilep.  22  Ch.  D.  287,  H06. 

(IH)  Vol.  i.  pp.  466,  466  (4th  ed.),  and  at 
p.  442  (otli  ed.) 


fendant  gave  evidence  of  a  grant  from  the 
Crown  of  a  market  in  certain  terms,  and  he 
also  gave  evidence  by  witnesses  of  a  usage 
without  interruption  for  a  period  of  at 
least  forty  years  to  give  such  licences,  and 
of  the  right  of  the  persons  to  whom  the 
licences  were  given  to  act  under  that 
authorisation.  The  j  udgment  of  Stephen,  J., 
is  founded  upon  two  views ;  for  his  Lord- 
ship first  construed  the  charter  of  Charles  2 
as  being  a  franchise  of  a  market  only 
within  the  market  square,  which  included 
the  four  inner  streets;  and  then  he  decided 
that  no  franchise  of  a  market  can  be  granted 
by  the  Crown  except  to  a  person  who 
at  the  time  of  the  grant  is  the  owner  of 
the  land  on  which  the  market  is  to  be 
held.  His  Lordship  then  came  to  a  con- 
clusion as  to  what  were  the  limits  of  the 
market.  I  am  unable  to  agree  with  either 
of  the  propositions  of  lav  which  were  laid 
down.  According  to  the  interpretation  so 
put  upon  the  words  of  the  grant,  ''  in  sive 
jtcxta,"  the  grant  would  only  be  a  grant  of 
a  market  in  the  place  named — that  is,  in 
Spital  Square.  The  effect  of  that  would 
be  to  strike  out  the  words  "«wjt«rfa," 
and  to  give  no  meaning  at  all  to  them. 
Those  words  mean  ^*  in  or  near  " ;  and  the 
grant,  although  drawn  up  in  Latin,  is  an 
English  grant.  A  distinction  was  at- 
tempted to  be  drawn  between  the  words 
**  next"  and  "  near";  but  I  can  see  none, 
and  they  must  therefore  be  treated  as 
meaning  ''in"  or  ''near"  to  the  place 
named.  A  market  may  be  held  by  the 
grantee  in  the  place  named  or  near  to  it ; 
and  the  grant  being  so  expanded  includes 
both.  Any  other  construction  of  the 
grant  would  be  contrary  to  the  ordinary 
canon  of  construction  that  words  must  not 
be  struck  out  unless  it  is  absolutely  neces* 
sary  to  do  so.  Stephen,  J.,  struck  out  tbe 
words  "  sive  juxta"  because,  being  of 
opinion  that  no  grant  of  a  market  ooold 
be  made  except  to  a  person  who  at  the 
time  of  the  grant  was  the  owner  of  the 
land,  he  thought  them  too  large,  and  that 
according  to  their  ordinary  interpretation 
they  would  give  to  the  grantee  a  franchise 
of  a  market  over  land  of  which  he  was  not 
the  owner.  That  brings  me  to  the  propo- 
sition whether  it  is  true  that  the  franchise 
of  a  market  cannot  be  granted  by  the 
Crown  ezoept  in  respect  d[  land  of  whidi 
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the  grantee  is  then  the  owner.  The  grant 
here  does  not  assume  to  grant  any  land  or 
interest  in  land ;  it  grants  the  frajichise  of 
holding  a  market,  and  authorises  a  market 
to  be  held.  The  grant  is  made  after  an 
enquiry  has  been  held  whether  it  will  be 
for  the  good  of  the  public  or  to  their  detri- 
ment to  make  a  grant  of  a  market.  There 
is  therefore  no  reason  for  confining  the 
grant  to  the  land  of  the  person  to  whom  it 
18  made.  Upon  authority  also  that  propo- 
aition  is  not  true.  The  opinion  of  Lord 
Tenterden  in  Motley  v.  Walker  (4)  shews 
that  the  franchise  of  a  market  is  not  con- 
fined to  a  person  who  is  at  the  time  of 
such  grant  the  owner  of  the  land  upon 
which  it  is  to  be  held.  It  seems  to  me 
that  Lord  Denman  also  said  the  same 
thing  in  Loekwood  v.  Wood  (3).  I  am 
therefore  of  opinion,  both  upon  principle 
and  authority,  that  the  grant  of  a  franchise 
of  a  market  for  the  good  of  the  public  has 
nothing  to  do  with  the  ownership  of  the 
land  upon  which  the  market  is  to  be  held. 
The  grantee  must  hold  the  market  within 
the  limits  specified  in  the  grant,  if  the 
market  is  confined  by  metes  and  bounds ; 
and  if  he  cannot  obtain  the  land  so  specified, 
or  if  he  cannot  get  the  leave  or  licence  of 
the  owner  of  the  land  upon  which  the 
market  is  to  be  held,  then  the  franchise  is 
useless  to  him.  So,  again,  if  the  market  be 
granted  without  metes  and  bounds,  but  he 
is  unable  to  obtain  by  sufferance  or  other- 
wise an  opportunity  of  holding  the  market 
in  or  near  the  place  in  respect  of  which 
the  franchise  is  given  to  him,  he  will  be 
prevented  from  holding  the  market.  The 
grant  by  the  Crown,  however,  still  remains, 
and  I  see  no  reason  why  he  should  not  hold 
the  market  at  any  time,  if  he  should  obtain 
the  power  or  opportunity  of  doing  so,  even 
though  he  were  unable  to  do  so  immedi- 
ately after  the  grant  had  been  made.  There 
is,  therefore,  no  reason  for  striking  out  the 
words  "«tw  jtiacta.**  What  is  the  true 
oonstruction  of  the  grant  1  It  is  a  grant 
of  a  franchise  to  hold  a  market  in  the 
place  named,  and  also  riear  to  it.  The 
market  is  therefore  a  market  without  metes 
and  bonnds.  Such  a  market  extends  so 
iSur  as  reasonable  convenience  requires  from 
time  to  time  that  it  should  extend.  If  for 
a  time  the  market  is  actually  held  within 
a  reasonable  space,  then   that    space  is 
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during  that  time  the  extent  of  the  market. 
But  if  the  market  continually  expands, 
then,  so  far  as  it  in  fact  honestly  extends, 
that  is  the  market  for  the  time  being.  The 
market  in  this  case  is  a  market  without 
metes  and  bounds,  which  may  and  will 
expand  so  far  as  it  can  honestly  be  held. 
It  was  urged  that,  even  if  this  were  so,  the 
market  could  not  be  held  in  certain  streets 
in  the  district,  because  the  owners  of 
certain  land  near  to  the  place  named  had 
dedicated  them  as  streets  to  the  public, 
and  an  Act  of  Parliament  which  appointed 
commissioners,  and  vested  the  streets  in 
them,  empowered  them  to  prevent  any 
obstruction,  including  the  obstruction 
which  would  be  the  inevitable  result  if 
the  defendant  granted  licences  to  sell 
goods  from  carts  and  waggons  in  the 
streets.  In  answer  to  that,  it  was  said 
that,  taking  the  fact  that  the  streets  had 
been  dedicated  after  the  grant  had  been 
made,  and  the  evidence  that  for  so  many 
years  back  from  that  date  the  streets  had 
been  used  without  real  interruption  ex- 
cept by  the  police  for  certain  purposes,  we 
ought  to  hold  that  the  streets  were  dedi- 
cated subject  to  the  franchise,  and  that  it 
was  never  intended  that  such  dedication 
should  interfere  with  the  market.  The 
inner  streets  did  not  exist  when  the  fran- 
chise was  granted,  but  were  made  soon  after 
by  the  persons  to  whom  the  franchise  was 
granted  and  for  the  purposes  of  the  market. 
A  person  to  whom  a  franchise  of  a  market 
had  been  granted  would  not,  as  it  seems 
to  me,  immediately  after  the  grant  was 
made,  dedicate  his  property  to  the  public 
so  that  they  could  prevent  him  from  hold- 
ing the  market.  It  seems  to  me  that  the 
four  inner  streets  were  dedicated  by  the 
owner  of  the  land  as  streets  subject  to  the 
franchise  of  the  market.  The  four  outer 
streets,  although  not  dedicated  by  the 
owners  of  the  market  franchise,  were  dedi- 
cated by  the  owners  of  property  in  the 
neighbourhood  of  a  market  which  was  then 
being  carried  on  within  the  four  inner 
sti'^eets,  and  which  it  would  be  known  was 
not  confined  merely  to  what  may  be  called 
the  inner  market.  It  seems  to  me  that 
the  persons  who  laid  out  and  dedicated  to 
the  public  these  outer  streets,  did  so  for 
their  own  advantage,  and  in  order  that  the 
land  next  to  these  streets  might  become 
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more  valuable  as  shop  property,  being  in 
the  neighbourhood  of  the  market.  The 
real  inference  to  be  drawn  is  that  the  per- 
sons who  dedicated  the  four  outer  streets 
took  that  matter  into  account,  and  dedi- 
cated them  subject  to  the  right  of  a  market 
being  held  in  them,  and  therefore  did  not 
intend  to  interfere  with  the  market.  That 
being  so,  the  outer  and  inner  streets,  al- 
though dedicated,  would  still  remain  sub- 
ject to  the  market  franchise,  unless  Parlia- 
ment has  interfered  and  taken  away  from 
a  man  property  which  was  granted  to  him 
by  the  Crown. 

It  was  urged  on  behalf  of  the  relators 
that  the  Paying  Acts  of  George  3  have  that 
effect;  and  no  doubt  these  Acts  may 
apply  to  cases  where  carts  or  waggons  ob- 
struct the  streets  longer  than  is  necessary 
in  order  to  unload  them.  But  if  the 
Paving  Acts  of  George  3  have  interfered 
with  or  taken  away  the  rights  of  the 
owner  of  the  market  franchise,  the  Legis- 
lature has  done  so  without  giving  any 
compensation.  It  is,  however,  a  proper 
rule  of  construction  that  an  Act  of  Parlia- 
ment is  not  to  be  construed  as  interfering 
with  or  injuring  any  person's  rights  with- 
out compensation  unless  it  cannot  be 
reasonably  construed  in  any  other  way.  It 
seems  to  me  that  a  reasonable  construction 
can  be  given  to  these  Acts  without  pro- 
ducing such  an  injurious  effect.  The 
market  does  not  last  the  whole  of  the  day, 
and  nothing  would  be  more  likely  than 
that  the  persons  who  had  the  licence  of 
the  defendant  under  the  franchise  to  stop 
the  thoroughfares  with  their  carts  during 
the  market  might  do  so  out  of  market 
hours.  It  would  therefore  be  right  that 
out  of  market  hours  the  local  authority 
should  have  power  to  interfere.  There  is, 
therefore,  plenty  upon  which  these  Acts 
could  take  effect  without  injuring  any- 
body, and  they  do  not  interfere  with  the 
rights  granted  imder  the  franchise.  It 
cannot  be  said  that  the  grant  by  the  Crown 
can  be  called  a  nuisance  in  law.  This 
very  point  came  before  the  Court  of  Appeal 
and  the  House  of  Lords  in  Goldsmtd  v. 
The  Great  Eastern  Railway  Company  (1), 
in  which  the  view  was  taken  that  the 
Paving  Acte  of  George  3  had  no  effect 
whatever  upon  this  franchise. 

Then  comes  the  question  as  to  what  are 


the  days  upon  which  the  market  can  be 
held  under  the  grant  of  Charles  2.  It 
clearly  only  gives. leave  for  it  to  be  held 
upon  two  days ;  and  the  construction  of  the 
grant  cannot  be  altered  by  any  usage, 
however  long  it  may  have  been.  Even  if 
it  is  shewn  that  from  the  day  of  the  grant 
down  to  the  present  time  the  market  has 
been  held  upon  other  days  in  the  week, 
yet  the  grant  is  the  origin  of  the  ri§^t, 
and  it  cannot  be  enlarged  by  any  usage. 
The  market  is  therefore  confined  to  tiie 
two  days  named  in  the  grant.  It  was 
argued  that  there  was  evidence  of  usage 
to  the  effect  that  the  market  was  held  on 
the  other  days  of  the  week  in  addition  to 
the  two  days  named,  and,  that  being  so, 
we  ought  in  favour  of  that  -long  usage  to 
infer  a  lost  grant — ^that  is,  that  the  C^wn 
had  made  another  grant  of  a  similar 
market  with  the  same  terms  for  the  other 
four  days  of  the  week.  I  am  inclined  to 
give  great  weight  to  that  contention ;  but 
there  is  another  charter — ^namely,  t^t  of 
James  2 — which  has  been  held  to  be  bad ; 
and  inasmuch  as  the  usage  which  has  been 
relied  upon  may  only  be  an  extension  of 
the  market  being  held  on  days  other  than 
those  granted  by  the  charter  of  Charles  2, 
and  is  consistent  with  the  grant  made  by 
James  2,  which  has  been  held  to  be  void, 
it  would  not  be  proper  to  infer  that  the 
defendant  by  a  separate  grant  from  the 
Crown  which  has  been  lost  has  a  right 
to  hold  a  market  on  the  other  four  days 
of  the  week.  The  defendant's  right  of 
market  is  therefore  confined  to  the  two 
days  named  in  the  grant  of  Charles  2 ;  bat 
inasmuch  as  the  market  is  an  expansive 
one,  he  is  authorised  to  take  tolls  during 
market  hours  on  the  two  days  named  from 
persons  to  whom  he  has  given  licences  to 
sell  their  goods,  not  only  within  the  four 
inner  streets,  but  also  within  the  four 
outer  streets  and  wheresoever  the  market 
may  honestly  &t>m  time  to  time  extend. 
If  that  be  true,  it  becomes  unneoeaHary  to 
give  any  opinion  whether  the  Crown  can 
grant  the  franchise  of  a  market  to  be  held 
in  public  streete  which  are  in  existence  at 
the  date  of  the  grant,  or  in  streets  which 
are  not  dedicated  subject  to  the  frandiise. 
I  for  myself  give  no  countenance  to  the 
doctrine  that  the  Crown,  after  an  enquiry 
has  been  made  whether  a  grant  will  be 
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for  the  public  benefit  or  not,  could  not 
validly  grant  a  franchise  to  hold  a  market 
in  a  street  which  was  already  a  public 
street.  It  might  be  well  argued  that  the 
common  law  has  entrusted  to  the  Crown 
the  exercise  of  this  prerogative  for  the 
benefit  of  the  public,  and  has  made  it  the 
sole  judge  whether  the  grant  of  the  fran- 
chise  would  be  for  the  public  benefit  or 
not.  It  is  not,  however,  necessary  to  give 
a  final  opinion  on  that  point.  In  the 
result  the  defendant  has  succeeded  in 
proving  he  is  entitled  to  hold  the  market 
to  the  full  extent  upon  the  two  days ;  but 
the  relators  have  succeeded  in  shewing 
that  the  defendant  has  exceeded  his  rights 
by  giving  licences  to  pei'sons  to  hold  to 
sell  their  goods  on  days  other  than  those 
which  are  named  in  the  charter  of 
Charles  2. 

Cotton,  L  J. — The  two  questions  here 
raised  are — first,  as  to  the  place  in  which, 
and,  secondly,  as  to  the  days  of  the  week 
upon    which,  the    franchise    granted   by 
Charles  2  can  be  exercised.      The  first 
question  depends  upon  the  charter,  and  we 
must  consider   whether  the  right  to  be 
exercised  is  limited  by  the  charter  to  a 
piece  of  land  defined  by  metes  and  bounds, 
or  whether  it  is  free  from  any  such  restric- 
tion.    An  opinion  on  that  point,  although 
not  essential  to  the  decision,  was  expresasd 
both  by  the  Court  of  Appeal  and  by  the 
House  of  Lords  in  Goldsmid  v.  The  Great 
Eastern  Railway  Company  (1),  that  the 
market  was  not  a  market  limited  by  metes 
and   bounds.     The  charter  of  Charles  2 
grants  a  right  to  hold  a  market  in  sive 
juxla  a  certain  place  called  Spital  Square. 
In  1648  a  grant  was  made  of  the  piece  of 
land  comprised  in  the  defendant's  lease, 
upon  certain  conditions  as  to  keeping  the 
place  open;   at  that  time  that  part  of 
London  consisted  of  open  fields,  and,  be- 
coming more  populous,  in  1682  the  neces- 
sity for  a  market  arose.    No  doubt  Spital 
Square  is  on  that  pai*t  of  the  land  which 
was  conveyed  in  1 648.  Mr.  Justice  Stephen 
at  the  trial  was  of  opinion  that  the  right  to 
ezerdse  the  franchise  was  confined,  by  the 
words  "  in  aive  jtueta"  to  a  market  within 
that  piece  of  land.     In  my  opinion  that  ia 
an  incorrect  view.      The  right  is  to   be 
exercised  "  in  "  or  "  near  "sive  juxta — 
Vol.  64.— Q.B. 
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the  place  named ;  if  the  right  is  not  to  be 
exercised  beyond  the  limits,  then  the  words 
"aivejttxta"  would  be  wholly  unnecessary, 
and  the   word   in  would  of  itself  have 
been  amply  sufficient.     By  the  addition  of 
the  words  "  Hve  juxta  "  it  must  have  been 
intended  that  the  owner  of  the  franchise 
should  have  the  right  to  exercise  his  fran- 
chise not  only  on  the  land  conveyed  to  the 
original  grantee,  but  also  upon  the  land 
next  to  and  adjoining  the  market  if  the 
necessities  of  the  market  should  reasonably 
require  it.     The  learned  Judge,  however, 
was  of  opinion  that  the  Crown  can  only 
grant  the  franchise  of  a  market  to  be  held 
upon  land  of  which  the  grantee  is  the 
owner,  and  that  as  the  land  upon  which 
Spital  Square  now  is  was  all  that  belonged 
to  the  grantee  when  the  grant  was  made 
the  words  "  aive  juxta "  were  to  be  dis- 
regarded.    I  difier  from  him  in  that  view 
as  a  matter  of  law.     No  doubt  certain 
rights,  such  as  stallage,  which  is  an  inci- 
dent limited  to  the  soil,  are  granted  to  the 
grantee  of  a  market  franchise  which  can- 
not be  exerdsad  except  by  the  person  who 
owns  the  soil  upon  which  they  are  to  be 
exercised.     But  the  grantee  would  still 
have  the  right  to  take  tolls,  although  some 
inconvenience  might  arise  as  to  holding 
the  market  itself,  unless  the  grantee  ob- 
tained some   right  to  hold  it  from  the 
owners  of  the  soil.     It  is  not,  however, 
law  that  the    Crown  can  only  grant  a 
market  franchise  to  a  person  who  is  the 
owner  of  the  soil  upon  which  the  right  is 
to  be  exercised ;  although  it  is  true  that 
the  Crown  cannot  by  a  grant  give  power 
to  the  grantee  to  take  land  from  its  owner 
and  use  it  for  a  market  or  for  any  other 
purpose.     The  question  here  is,  whether, 
because  at  the  time  when  the  grant  was 
made  the  grantee  only  had  Spital  Square, 
the  words  of  the  grant  are  to  be  confined 
to  that  place  and  it  is  to  be  held  that  the 
franchise  can  only  be  exercised  there  and 
not  elsewhere.     In  my  opinion  that  would 
not  be  the  proper  mode  of  construing  the 
grant.     Here  Spital  Square  was  pointed 
at  as  the  place  where  the  head  of  the 
market  was  to  be ;  and  the  grantee  might 
at  any  time  have  acquired  other  Is^d* 
The  question  is,  whether  the  grantee  can 
exercise  the  right  of  franchise  in  the  four 
inner  streets  which  intersect  the  block  of 
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buildings  of  which  he  is  the  owner,  and 
also  whether  he  can  do  so  in  the  adjoining 
streets,  that  is,  in  the  four  outer  streets.  I 
am  of  opinion  that  he  can  do  so  in  both. 
The  outer  streets,  it  is  admitted,  were  not 
laid  out  and  had  not  been  dedicated  to  the 
public  as  streets  at  the  date  of  the  grant. 
The  conclusion  at  which  the  Master  of  the 
Rolls  has  arrived  as  to  the  outer  streets  is 
the  right  one,  that  the  surrounding  owners 
when  laying  out  their  property  did  dedi- 
cate the  outer  streets  to  the  public  subject 
to  the  exercise  of  the  market  franchise. 
With  regard  to  the  four  inner  streets,  it  is 
impossible  to  suppose  that  the  owner  of 
the  franchise  when  he  was  building  the 
market  in  the  central  square  would  so 
dedicate  the  inner  streets  to  the  public  as 
to  prevent  the  market  franchise  being 
exercised  by  himself  or  his  successors.  I 
therefore  do  not  differ  from  the  judgment 
of  Mr.  Justice  S^ephen  as  to  those  streets. 
I  do  not  withdraw  from  the  opinion  I 
expressed  in  Goldsmid  v.  The  Great 
Eastern  Railvxiy  Compam.y  (1),  that  to 
hold  a  market  in  a  street  without  a  fran- 
chise which  authorised  it  would  be  a  nui- 
sance, but  that  if  the  franchise  did  authorise 
it  then  it  would  not  be  a  nuisance.  The 
remarks  of  Lord  Justice  Fry  are  also  to 
the  same  effect. 

It  was  then  said  that  the  relators  here 
are  the  successors  of  the  commissioners 
appointed  under  the  Paving  Acts  of 
Geo.  3,  and  that  these  Acts  have  inter- 
fered with  the  rights  of  the  defendant 
under  the  franchise,  whatever  those  rights 
may  be.  But,  in  my  opinion,  that  is  not 
so.  A  reasonable  construction  to  be  put  on 
these  Acts  is  that  they  were  only  intended 
to  give  certain  summary  powers  to  the 
commissioners,  and  not  to  make  illegal  that 
which  at  the  time  when  they  were  passed 
was  legal,  but  only  to  enable  the  commis- 
sioners to  restrain  and  summarily  interfere 
with  certain  illegal  things  which  wei-e 
being  done  at  the  time  when  the  Acts  were 
passed.  Those  Acts  were  not  intended  to 
interfere  with  existing  rights.  The  view 
which  I  have  taken  on  this  point  is  in 
accordance  with  that  expressed  by  the 
Lord  Chancellor  in  the  House  of  Lords 
"<^^7  tlie  Court  of  Appeal  in  Goldsmid 
J' The  Great  Eastern  Railway  Company 
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Then  comes  thequestion  whether  the  right 
of  the  owner  of  the  franchise  or  his  lessee 
can  be  exercised  on  any  days  besides  those 
mentioned.  The  charter  of  Charles  2 
limits  the  right  to  Thursday  and  Saturday ; 
but  the  market  has  apparently  been  car- 
ried on  every  day  of  the  week,  and  it  was 
said  that  this  had  been  done  for  many 
years.  It  was  pressed  upon  us  that,  having 
regard  to  the  usage  which  was  proved  at 
the  trial,  some  grant  by  the  Crown  to  hold 
a  market  on  the  other  days  ought  to  be 
presumed;  but  in  my  opinion  that  is 
wrong.  If  the  question  were  merely  whe- 
ther there  had  been  a  grant  or  not,  then 
the  usage  would  justify  us  in  holding  that 
there  had  been  some  grant  which  autho- 
rised that  to  be  done  which  for  so  many 
years  was  in  &ct  done.  It  would  not  be 
right,  having  regard  to  the  charter  of 
Charles  2,  to  presume  a  lost  grant  simply 
from  the  evidence  of  usage,  and  especially 
as  the  grantee  of  the  market,  until  recently, 
relied  upon  the  grant  of  James  2 — ^which 
was  held  to  be  void  in  Goldsmid  v.  The 
Cheat  Eastern  Railway  Company  (1) — as 
giving  him  another  day. 

The  soil  in  these  streets  is  vested  in  the 
district  board  simply  as  the  representa- 
tives of  the  public ;  and  as  no  damage  has 
been  sustained  by  them  as  owners  of  the 
soil,  we  should  not  be  justified  in  makiog 
a  decree  in  their  favour,  the  effect  of  which 
would  be  to  interfere  with  the  right  of 
the  defendant  to  hold  the  market  in  those 
streets  in  which  it  has  now  become  neces- 
sary to  hold  it  by  reajson  of  the  population 
having  increased. 

LiNDLEY,  L.  J. — I  concur.  The  question 
resolves  itself  into  two  enquiries — first,  as 
to  the  rights  of  the  grantee  of  the  market 
under  the  charter  of  Charles  2,  and  under 
the  usage  which  has  been  proved;  and 
secondly,  as  to  the  extent  to  which  those 
rights  are  affected,  if  at  all,  by  the  Paving 
Acts  of  Geo.  3.  The  only  charter  whi^ 
is  now  available,  and  which  was  upheld  in 
Goldsmid  v.  The  Great  Eastern  Railway 
Company  (1),  is  the  charter  of  Charles  2, 
by  which  the  grantee  obtained  the  right 
to  the  franchise  of  a  market  in  or  near 
Spital  Market,  for  the  sale  of  fruit  and 
vegetables  on  Thursdays  and  Saturdays. 
At  the  time  when  that  charter  was  granted. 
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the  giimtee,  one  Balch,  was  the  owner  of 
a  plot  of  land  called  Spital  Square,  and  he 
oould,  whether  there  was  a  charter  or  not, 
and  whether  there  was  a  franchise  or  not, 
buy  or  sell  vegetables  on  that  square 
because  he  was  the  owner  of  the  soil.  A 
monopoly  was  therefore  granted  to  him  by 
the  charter — for  that  is  what  a  market 
franchise  means — and  it  was  to  be  enjoyed 
by  him  in  or  near  Spital  Square — unless 
the  words  "  sive  juxta "  are  rejected,  as 
was  done  by  Mr.  Justice  Stephen  in  the 
Court  below,  as  having  no  meaning.  I  do 
not  think  that  is  the  true  construction  of 
the  charter.  It  was  construed  in  the 
Court  below  as  if  the  right  was  only  to  be 
exercised  on  the  square  block  of  land  of 
which  Balch  was  the  owner  when  the 
grant  was  made,  and  the  present  action  is 
based  on  the  theory  that  the  right  of  the 
present  lessee  of  this  market  franchise  was 
to  be  confined  to  the  centre  part  of  that 
square  block  which  is  covered  with  the 
market  sheds.  The  construction  of  the 
charter,  however,  is  what  I  have  said,  and 
is  so  far  the  view  taken  by  the  Court  of 
Appeal  and  the  House  of  Lords  in  Gold' 
smid  V.  The  GrecU  Eastern  Railway  Com- 
P<^^y  (!)•  Now  it  is  said  that  the  Crown 
cannot  grant  a  market  franchise  to  a  man 
to  be  exerdsed  off  his  land ;  but  Lockwood 
V.  Wood  (3)  only  shews  that  although  the 
Crown  can  grant  a  market  franchise  to  a 
man,  it  cannot  grant  a  right  to  the  grantee 
to  go  upon  another  person's  land  to  exer- 
cise the  franchise.  The  grantee  can  only 
exercise  the  franchise  by  obtaining  the 
right,  by  licence  or  otherwise,  to  go  upon 
the  land.  The  point  whether  the  Crown 
can  by  charter  grant  a  man  aright  to  hold 
a  market  in  a  public  street  so  as  to  ob- 
struct the  thoroughfare  does  not  now  arise, 
but  it  is  one  about  which  I  have  some 
doubt. 

Let  us  now  see  to  what  extent  the  grant 
goes ;  it  would  entitle  Balch  or  his  succes- 
sors to  hold  a  market  on  the  whole  of  the 
land  of  which  he  was  then  the  owner,  and 
this  would  include  the  four  inner  streets. 
Then  the  words  "nve  juxta  "  would  autho- 
rise the  extension  of  the  market  beyond 
those  limits  with  the  consent  of  the  owners 
of  the  adjoining  land.  We  are  in  a  state 
of  tmoertainty  as  to  what  was  done  be- 
tween the    granting    of   the    charter  of 
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Charles  2  and  the  passing  of  the  Paving 
Acts  of  Geo.  3.  But  we  know  that  the  four 
inner  streets  had  been  made  on  the  block  of 
land  of  which  the  grantee  was  the  owner, 
and  that  they  were  public  streets.  We 
also  know  that  one  of  the  four  outer  streets 
— Commei-cial  Road  on  the  east — and  some 
other  streets  were  then  in  existence ;  but 
when  they  were  first  formed,  and  whether 
the  market  had  overflowed  before  the 
passing  of  the  Paving  Acts  of  G«o.  3,  is 
not  known  with  any  accuracy.  We  do, 
however,  know  as  a  fact  that  the  market 
rights  have  been  exercised  for  many  years 
in  the  outer  streets ;  and  we  ought  there- 
fore  to  infer  from  that  evidence  that  these 
market  rights  were  in  fact  exercised  over 
these  four  outer  streets  with  the  consent 
of  the  owners  of  the  land  when  those 
streets  were  made  and  dedicated  to  the 
public.  I  therefore  come  to  this  conclusion, 
that  the  market  was  in  existence  and  was 
carried  on  in  the  four  inner  streets  at  the 
time  when  the  Paving  Acts  of  Geo.  3 
were  passed,  and  that  the  four  outer  streets, 
judging  from  the  evidence  of  usage  given, 
were  dedicated  to  the  public  subject  to 
the  right  of  the  owner  or  lessee  of  the 
market  to  use  them  for  the  purposes  of  the 
market  if  and  when  necessary.  The  Pav- 
ing Acts  of  G^.  3  are  somewhat  startling, 
for  they  would  seem  to  vest  the  whole  of 
the  marketplace,  including  the  streets,  in 
the  commissioners,  and  to  give  them  the 
right  to  interfere  with  the  market.  But 
that  would  amount  to  confiscation,  and  is 
a  conclusion  at  which  no  one,  unless  com- 
pelled to  do  so,  would  arrive.  The  decision 
of  the  Court  of  Appeal  in  Goldsmid  v. 
The  Great  Eastern  Railway  Company  (1), 
and  one  which  was  not  dissented  from  by 
the  House  of  Lords,  was  that  those  Acts 
must  be  so  construed  as  not  to  be  incon- 
sistent with  the  market  rights  granted  by 
the  charter,  whatever  those  rights  may  ba 
There  is  no  difficulty  in  working  out  that 
conclusion,  for  the  rights  are  only  to  be 
exercised  on  Thursdays  and  Saturdays) 
and  the  Acts  give  the  authorities  power  to 
maintain  order  and  prevent  obstructions  in 
the  streets,  both  on  the  days  when  the 
market  is  not  held  and  also  on  the  market 
days,  except  during  the  hours  when  the 
market  is  being  held.  Therefore  the  pav- 
ing commissioners,  and  the  local  board  in 
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whom  the  streets  are  now  vested,  can  only 
exercise  their  powers  in  subordination  to 
the  market  rights,  which  are  not  limited 
to  the  covered  marketplace  or  to  the  four 
inner  streets,  but  extend  juxta  or  near 
Spital  Square  into  the  four  outer  streets. 

There  is  a  difficulty  with  regard  to  the 
days  in  which  the  market  may  be  held. 
The  charter  of  Charles  2  only  mentions 
Thursday  and  Saturday ;  and  the  charter 
of  James  2  gave  a  right  to  hold  the 
market  on  Monday  and  Wednesday  in- 
stead of  on  Thursday.  The  grantee  there- 
fore had  the  right  under  the  two  charters 
to  hold  the  market  on  Monday,  Wednes- 
day, and  Saturday;  but  the  Act  of  2 
Will.  &  M.  sess.  1.  c.  8  rendered  the  charter 
of  James  2  void;  consequently  the  de- 
fendant can  only  rely  on  the  charter  of 
Charles  2.  We  have  been  asked  to  infer, 
from  the  evidence  of  usage  which  has  been 
given,  and  which  shewed  that  the  market 
rights  have  been  exercised  every  day  of 
the  week,  that  a  charter  had  been  granted 
giving  a  right  to  hold  the  market  on  those 
days.  I  do  not,  however,  think  we  are 
bound  or  ought  to  go  so  far  as  to  hold  that 
there  has  been  such  a  grant.  The  cases  as 
to  presumptions  from  long  usage  are  cases 
in  which  the  origin  of  the  alleged  rights 
has  been  lost  in  obscurity,  and  in  which 
the  only  evidence  is  that  of  immemorial 
user ;  but  there  is  nothing  of  that  kind 
here.  The  origin  of  the  franchise  which 
is  said  to  exist  is  known,  and  we  must 
therefore  hold  that  this  franchise  is  re- 
stricted to  Thursdays  and  Saturdays ;  but 
the  right  of  the  defendant  to  sell  on  other 
days  will  not  be  interfered  with,  for  he 
will  still  have  his  right  to  sell,  although  he 
will  not  have  a  monopoly. 

Judgment  reversed. 


Solicitors—A.  Turner  &  Son,  for  relators  ; 
E.  Betteley,  for  defendant. 
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Estoppel  —  Counter-claim  —  County 
Court — Action  in  High  Court  for  same 
Cause  of  Action — Effect  of  Verdict  and 
Judgment  in  County  Court — Judicature 
Act,  1873  (36  d:  37  Vict.  c.  66),  ss,  89 
and  90. 

Where  in  an  action  in  a  County  Court 
a  defendant  has  relied  upon  a  cause  of 
action  by  way  of  counter-claim^  upon  which 
he  has  obtained  a  verdict  for  an  amount 
beyond  the  jurisdiction  of  the  County 
Court,  and  judgment  has  been  entered-  for 
the  defendant,  but  no  relief  has  been  given 
in  respect  of  the  balance  in  excess  of  the 
plaintiffs  claim,  the  defendant  is  not  ss- 
topped  from  afterwards  bringing  an  ctction 
in  the  High  Court  upon  t/ie  same  cause  of 
action. 

The  defendant  in  the  High  Court  is 
estopped  by  the  verdict  and  judgment  of 
the  County  Court  from  denying  the  cause 
of  action  of  the  plaintiff  in  the  High 
Court,  and  the  only  question  to  be  decided 
in  tlie  High  Court  is  the  amount  of 
danuiges. 

Trial  in  Middlesex  before  Mathew,  J., 
without  a  jury,  pursuant  to  an  order  of  a 
Master  at  chambers,  of  certain  points  of 
law  and  issues  of  fact,  if  any,  before  the 
trial  of  the  other  issues  in  the  action. 

The  claim  was  for  damages  in  respect  of 
the  following  matters : — 1 .  Fraudulent  mis- 
representation by  the  defendants  of  the 
takings  of  a  public-house  upon  the  sale  of 
the  lease  &c.  of  the  house  by  the  defen- 
dants  to  the  plaintiff;  2.  Breaking  and 
entering  the  said  public-house ;  3.  Trespass 
and  conversion  of  the  pictures  of  the  said 
house;  4.  Assault. 

The  statement  of  defence  was  to  the 
following  effect : — 1.  Denial  of  the  making 
of  the  representations ;  2.  Allegation  that 
the  representations  were  true ;  3.  Denial 
of  breaking  and  enteiing ;  4.  Justification 
of  the  breaking  and  entering  under  the 
terms  of  the  lease ;  5.  Denial  of  con  version 
of  the  pictures  and  denial  that  they  were 
the  plaintiff's  property;  6.  Denial  of 
assault ;  7.  Denial  of  damages ;  8.  Alle- 
gation that  after  the  issue  of  the  writ  in 
this  action,  and  before   delivery  of  the 
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statement  of  claim,  the  now  plaintiff  in  au 
action  for  40/.  18«.  for  goods  sold  and 
delivered,  brought  against  her  by  the  now 
defendants  in  the  Sussex  County  Court, 
counter-claimed  against  the  now  defendants 
in  respect  of  the  same  identical  causes  of 
action  mentioned  in  the  claim,  with  the 
following  result — namely,  that  as  to  2,  the 
jury  found  that  the  now  defendants  did 
break  and  enter  the  now  plaintiff's  pre- 
mises, but  that  the  now  plaintiff  had  sus- 
tained no  damage  thereby ;  as  to  3  and  4, 
the  Judge  held  there  was  no  evidence  to  go 
to  the  jury ;  and  as  to  1,  the  jury  found  a 
verdict  for  the  now  plaintiff  for  250^. 
damages. 
Reply. 

1.  Joinder  of  issue. 

2.  Allegation  that  inasmuch  as  the 
verdict  for  the  now  defendant  in  the 
County  Court  was  beyond  the  amount  in 
respect  of  which  the  County  Court  had 
junsdiction,  the  Court  gave  judgment  for 
the  now  plaintiff  upon  the  now  defendant's 
claim,  and  gave  no  judgment  for  damages 
on  the  ground  that  the  Court  had  no 
jurisdiction  to  give  such  judgment  for 
damages;  and,  alternatively,  that  the  plain- 
tiff only  seeks  to  recover  damages  beyond 
the  sum  of  40/.  ISs.,  of  which  benefit  has 
been  obtained. 

3.  That  the  defendant  ought  not  to  be 
allowed  to  plead  defences  1  to  7  inclusive, 
because  all  these  defences  have  been  raised 
in  the  County  Court  in  answer  to  the  now 
plaintiff's  counter-claim,  and  determined 
by  the  verdict  of  the  jury  and  .judgment  of 
the  Court. 

A.  C.  Nicoll,  for  the  defendants,  claimed 
the  right  to  begin ;  but  FiTUay,  Q.C.,  for  the 
plaintiff,  who  submitted  that  the  plaintiff 
was  in  the  position  of  a  demurring  party, 
was  called  upon  by  Mathew,  J. 

Finlai/f  Q,C.  {Maurice  Powell  with 
him),  for  the  plaintiff,  submitted,  first, 
that  the  plaintiff  was  not  estopped  from 
bringing  this  action  by  reason  of  the  pro- 
ceedings in  the  County  Court,  citing  in 
support  of  this  contention  the  expressions 
of  Brett,  L.J.,  Cotton,  L.J.,  and  Thesiger, 
L.J.,  in  delivering  judgment  in  Davis  v. 
The  Flagstaff  Silver  Mining  Company  of 
Utah  (1),  especially  the  dictum  of  'Aiegiger, 

(n  47  Law  J.  Rep.  C.P.  603;  Law  Rep. 
3  C.P.  D.  228. 
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L.J.,  as  reported  at  p.  509  of  the  Law 
Journal  Reports;  and  secondly,  that  the 
verdict  in  the  County  Court  was  conclu- 
sive of  the  plaintiff^s  cause  of  action,  and 
the  only  question  to  be  decided  in  this 
action  was  the  amount  of  damages,  citing 
Flitters  v.  All/rey  (2). 

A .  C.  NicoUj  for  the  defendants,  contended 
that  the  plaintiff  might  have  removed  the 
County  Court  proceedings  into  the  High 
Court,  and  obtained  the  full  benefit  of  the 
causes  of  action,  the  subject  of  the  counter, 
claim;  not  having  done  so,  the  plaintiff 
was  estopped  from  now  proceeding  in  the 
High  Court  upon  the  same  causes  of  action. 
He  referred  to  the  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  ss.  89  and  90. 

[Mathew,  J. — The  defendant  in  the 
County  Court  is  not  entitled  as  of  right  to 
remove  the  action  into  the  High  Court ; 
the  words  of  the  statute  are,  "  if  it  shall  be 
thought  fit."] 

The  passing  of  the  Supreme  Court  of 
Judicature  Act,  1884  (47  &  48  Vict.  c.  61), 
8.  18,  shews  there  was  a  difficulty  felt. 
He  cited  Austin  v.  Mills  (3),  Berkeley  v. 
Elderkin  (4),  and  Wright  v.  The  London 
General  Omnibus  Company  (5). 

Mathew,  J. — I  think  my  judgment 
must  be  for  the  plaintiff.  The  difficulty 
arises  from  the  peculiar  l^islation  upon 
the  subject  contained  in  sections  89  and  90 
of  the  Judicature  Act,  1873.  I  think  it 
was  the  intention  by  these  sections  to  enable 
a  defendant  in  a  County  Court  to  avail 
himself  of  a  cause  of  action  as  a  defence, 
though  he  might  not  be  entitled  to  make 
a  claim  for  the  matter  in  the  County  Court. 
The  inferior  Court  has  jurisdiction  ap- 
parently only  for  the  purpose  of  enabling 
a  defendant  to  defend,  but  has  no  jurisdic- 
tion for  ulterior  proceedings  in  onler  that 
complete  justice  may  be  done.  Mr.  Nicoll 
says  the  plaintiff  must  be  taken  to  have 
abandoned  the  rest  of  his  claim ;  but  if 
that  was  the  intention  of  the  Legislature 
it  ought  to  have  said  so.  Mr.  Nicoll  says 
in  section  90  there  is  a.  provision  enabling 

(2)  44  Law  J.  Rep.  C.P.  73;  Law  Rrp.  10  C.P. 
29. 

(3)  9  Exch.  Rep.  288 ;  23  Law  J.  Rep.  Exch.  40. 

(4)  1  E.  &  B.  805  ;  22  Law  J.  Rep.  Q.B.  281. 
(6)  46  Law  J.    Rep.   Q.B.    4i9;  Law   Rep. 

2  Q.B.  D.  271. 
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the  defendant  to  remove  the  plaint  into  the 
Superior  Court,  and  if  the  plaintiff  does 
not  do  so  the  penalty  is  that  he  loses  the 
rest  of  his  claim.  If  the  claim  were  a 
liquidated  one  made  up  of  several  items, 
it  would  be  grossly  unjust  that  the  defen- 
dant should  be  debarred  fix)m  proceeding 
to  recover  the  items  beyond  those  set  off 
against  the  claim.  Further,  there  is  not 
the  right  to  remove  the  plaint  into  the 
Superior  Court.  If  the  Judge  should  not 
think  it  fit  to  remove  the  plaint,  is  the 
defendant  to  suffer  this  penalty?  Mr. 
NicoU  can  cite  no  direct  authority.  The 
only  authority  is  against  him.  It  may  be 
said  that  that  only  consists  of  dicta.  But 
these  dicta  are  against  him,  and  are  as 
nearly  decisions  against  him  as  can  be.  I 
think  they  are  light. 

As  to  the  other  question,  that  the  defen- 
dant is  estopped  from  denying  the  plain- 
tiff's right  of  action,  I  think  that  the 
judgment  was  the  judgment  of  a  competent 
Court  upon  the  same  matters  and  between 
the  same  parties.  My  judgment,  there- 
fore, must  be  for  the  plaintiff. 

Jvdgment  for  the  plaintiffs  with  costs 
in  any  event. 

Note. — See  now  the  Supreme  Court  of  Judica- 
ture Act,  1884  (47  &48  Vict.  c.  61),  s.  18. 

Solicitors— C.  G.  Hobbs,  agents  for  Davenport, 
Jones  &  Glenister,  Hastings,  for  plaintiff; 
Senior,  Attree  &  Johnson,  agents  for  Charles 
Sheppard,  Battle,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
IftftJ.     {"^^^    MAYOR    ETC.   OF   OVER    DAR- 
•n         ft  ^        ^^^  *•   ^™^  JUSTICES   OF   LAN- 
^^'  °-  L       CASHIRE. 

Highway  —  Main  Road  —  Repair  — 
Costs  of  Maintenance  —  Contribution  — 
"  County  " — "  County  Authority  of  tJie 
County  in  which  such  Road  is  situate  " — 
Highway  Act,  1862  (25  d;  26  Vict.  e.  61), 
3,  2 — Highways  and  Locomotives  {Amend- 
ment) Act,  1878  (41  cfe  42  Vict.  c.  77), 
ss.  13  and  38. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.O.  51.] 
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Bankruptcy — Application  for  Discharge 
— Facts  requiring  Refusal  or  Conditumal 
Order — Retrospective  Operation  —  Bank- 
ruptcy Act,  1883  (46  <£r  47  Vict.  c.  52), 
s.  28  (3) — "  Ra^h  and  Hazardous  Specu- 
lations.^* 

The  acts  and  omissions  oftlie  bankrupt 
mentioned  in  section  28  (3)  of  the  Bank- 
ruptcy Act,  1 883,  requiring  an  order  for 
discharge  to  be  refused,  suspended,  or  con- 
ditiomiUy  granted,  need  not  have  happened 
after  the  Act  cams  into  operation. 

Appeal  by  the  bankrupt  from  a  dedsion 
of  Mr.  Kegistrar  Pe})js  lousing  an  uncon- 
ditional order  of  discharge  on  the  ground 
that  the  bankrupt  had  been  guilty  of  rash 
and  hazardous  speculations,  and  allowing 
his  discharge  only  on  his  filing  accounts 
from  year  to  year  and  paying  all  his  yearly 
income  to  the  trustee,  except  300^.,  until 
he  should  have  paid  ten  shillings  in  the 
pound. 

The  receiving  order  was  made  on  the 
14th  of  August,  1884,  and  a  bankruptcy 
and  summary  administration  were  ordered, 
with  the  official  receiver  as  trustee.  The 
application  for  discharge  was  made  on  the 
4th  of  November.  It  appeared  from  the 
report  of  the  official  receiver  that  from 

1877  to  1881  the  bankrupt  had  been  en- 
gaged in  a  speculation  in  regard  to  certain 
property  which  he  had  bought  in  Token- 
house  Yard  in  the  city  of  London.      In 

1878  he  had  also  engaged  in  speculation 
on  the  Stock  Exchange. 

The  Bankruptcy  Act,  1883  (46  &  47 
Yict.  c.  52),  s.  28,  provides  that  on  the 
application  of  a  bankrupt  for  his  discharge 
the  Court  shall  either  refuse  the  order  or 
suspend  it,  or  grant  an  order  conditional 
with  respect  to  his  earnings  or  income 
which  may  afterwards  become  due  to  the 
bankrupt,  or  with  respect  to  his  after- 
acquired  property,  on  proof,  among  other 
facts,  that ''  Uie  bankrupt  has  brought  on 
his  bankruptcy  by  rash  and  hazardous 
speculations." 

*  Coram   Brett,  M.B.»  Baggallay,  L.J.,    and 
Llndley,  L.J. 
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Cooper  Willis,  Q.C.,  and  S.  Woolf,  for 
the  bankrupty  argued  that,  as  the  alleged 
speculationfi  took  place  before  the  Act 
came  into  operation,  the  Eegistrar  had  no 
power  to  impose  the  condition.  They 
relied  on  Expa^te  White;  in  re  White  (1), 
in  which  Lonl  Westbury  decided  this  very 
point  under  the  Act  of  1869 ;  and  they 
also  referred  to  In  re  Starter;  ex  parte 
Staner  (2)  and  In  re  Bom/ord;  ex  parte 
Doni/ord  (3). 

H,  Beedf  for  a  creditor,  and  J,  McDoneU, 
for  the  official  receiver,  were  not  heard. 

BaETTy  M.R — ^The  first  point  in  this 
case  arises  upon  the  construction  of  the 
Act.     It  is  said  that  if  the  bankrupt  has 
been  guilty  of  rash  and  hazardous  specula- 
tion before  the  Act  of  1883  came  into 
operation,  the  Court  cannot,  under  section 
28,  consider  that  fact  upon  his  application 
for  his  discharge.     It  is  said  that  to  do  so 
would  make  the  section  retrospective.     In 
my  opinion  it  does  not  make  the  section 
retrospective  if  we  do  so.     The  section, 
in  fact,  in  dealing  with  something  which 
happens  after  the  Act,  lays  down  certain 
rules  for  the  guidance  of  the  Court  in 
doing  what  it  has  to  do  after  the  Act. 
AU  that  is  required  is  that  the  bankrupt 
be  adjudged  alter  the  Act.     The  Court  is 
bound  to  refuse  the  discharge  where  the 
debtor    has  committed  a  misdemeanour 
under  the  Act  or  under  Part  II.  of  the 
Debtors    Act,   1869.      A  misdemeanour 
under  the  Act  cannot  be  committed  until 
the  Act  is  in  operation,  but  a  misde- 
meanour under  the  Debtors  Act  may  be 
committed  before  the  coming  into  operation 
of  this  Act.    Next  we  come  to  facts  which 
have  to  be  considered  with  a  view  to  re- 
fusing, suspending,  or  conditionally  grant- 
ing the  discharge.    The  first  of  these  is 
that  "  the  bankrupt  has  omitted  to  keep 
such  books  of  account  as  are  usual  and 
proper  in  the  business  carried  on  by  him." 
That  is  something    which  applies  to  a 
trader,  but  is  it  a  new  view  of  right  and 
wrong  1    It  always  has  been  a  blemish  on 
a  trader's  character  not  to  keep  books. 

(1)  33  I  aw  J.  Bep.  Bankr.  22. 

(2)  2  De  Qez,  M.  k  Q.  263 ;  21  Law  J.  Bep. 
Bnnkr.  56. 

(3)  4  De  Gex  &  8.  29;    20  Law   J.   Bep. 
Bankr.  7. 


Next  we  must  consider  his  continuing  to 
trade  after  knowing  he  is  insolvent,  and 
contracting  debts  without  reasonable  ex- 
pectation of  paying  them.     Is  that  a  new 
impropriety)      Then  we    must    consider 
whether  he  has  brought  on  his  bankruptcy 
by  rash  and  hazardous  speculation.     That 
is  not  manufacturing  a  wrong ;  it  is  taking 
notice  of  a  wrong  which  has  existed  ever 
since  trading  was  known.      To  read  the 
Act  as  the  bankrupt  would  have  us  read 
it,  we  must  introduce  the  words  ''since 
the  passing  of  the  Act."     In  the  case  of 
In  re  White  (1)  Lord  Westbur/s  decision 
was  based  on  section  159  of  the  Bankruptcy 
Act,  1861,  which  created  offences.     The 
offence  of  contracting  debts  without  reason- 
able expectation  of  paying  them,  and  the 
other  offences  under  sub-section  3  of  that 
section,  are  punishable  by  imprisonment 
for  a  period  not  exceeding  a  year.      The 
acts  mentioned  are  treated  as  crimes,  and 
there  is  a  proviso  that  no  person  shall  be 
liable  to  any  "ciiminal  proceedings  or 
penalty"  in  respect  of  anything  which 
occurred  before  the  Act.     There  is  no 
such  proviso  in  this  Act.     The  facts  to  be 
considered  on  an  application  for  a  dis- 
charge are  not  treated  as  criminal  things, 
but  as  wrong  things,  and  the  proviso  to 
section  159  of  the  Act  of  1861  is  purposely 
left  out.     In  the  case  of  Ex  parte  Dom- 
/ord ;  in  re  Dom/ord  (3)  it  was  held 
by  Vice-Chancellor  Knight- Bruce  under 
the  198th  section  of  the  Bankruptcy  Act, 
1849,  that  acts  done  before  the  statute 
might  be  looked  at   in  considering  the 
grant  of  the  certificate;   and  so  in  Ex 
parte  Staner ;  in  re  Sta/ner  (2)  by  Lord 
Cranworth    and    Lord    Justice    Knight- 
Bruce.     The  judgment  of  Lord  Westbury 
is  consistent  with  these  cases  and  our 
present  decision.      It    is  said  that  the 
Registrar  was  wrong  in  holding  the  bank- 
rupt guilty  of  rash  and  hazardous  specula- 
tions ;  but  I  cannot  doubt  upon  the  facts 
that   he  was  right.      The  order,  in  my 
opinion,  is  probably  only  too  lenient, 

Bagoallat,  L.J. — I  am  of  the  same 
opinion.  If  it  were  the  law  that  the  fitcts 
required  to  be  considered  by  section  28, 
sub-section  3,  must  be  facts  happening 
before  the  Act,  paragraph  (a),  which  is 
that  the  bankrupt  has  omitted  to  keep 
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books  of  account  disclosing  his  financial 
position  within  three  years  preceding  his 
bankruptcy,  would  be  a  dead  letter  until 
three  years  afler  the  coming  into  operation 
of  the  Act. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. It  is  said  that  to  decide  as  we  do  is 
to  give  the  Act  a  retrospective  operation. 
I  think  not.  Everything  essential  is  pro- 
spective. The  adjudication  is  after  the 
Act  \  and  the  application  for  a  discharge 
is  after  the  Act.  We  are  asked  to  say 
that  we  are  bound  to  give  the  bankrupt  his 
discharge,  however  abominable  his  conduct 
has  been,  because  he  did  not  know  when 
he  was  guilty  of  it  that  it  would  imperil 
his  discharge  if  he  became  bankrupt. 

Appeal  dismissed. 

Solicitors — Linklaters,  for  bankrupt;  F.  Lau- 
rence, for  opposing  creditor ;  W.  W.  Aldridge, 
for  official  receiver. 
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Hicsband  and  Wife  —  Gift  —  Parol 
Agreement  he/ore  Marriage — Conduct  of 
Hicsband  afterwards, 

A  parol  agreement  before  marriage  that 
money  of  the  intended  wife  at  the  bank 
shall  be  hers  for  her  separate  use,  followed 
by  the  wife  dealing  with  it  with  the  hus- 
band* s  knowledge^  and  the  husband  not 
interfering,  held  to  amount  to  a  gift  to  the 
wife  for  lier  separate  use. 

Appeal  of  Harriet  Whitehead  from  the 
judgment  of  Cave,  J.,  i-eported  ante,  p.  88, 
overruling  the  Judge  of  the  County  Court 
at  Leeds,  and  declaring  that  the  trustee 
was  entitled  to  a  sum  of  1,350^. 

The  appellant  before  her  marriage  with 
the  bankrupt  on  the  11th  of  September, 
1879,  was  a  widow,  entitled  to  real  and 
personal  property  under  the  will  of  her  late 
husband.  A  settlement  of  the  real  pro- 
petty  was  made  on  her  marriage ;  but  with 
regard  to  the  sum  in  question,  which  was 
at  that  time  on  deposit  at  a  banker's  in  the 
widow's  name,  it   was  orally  agreed   be- 


tween tbe  husband  and  the  intended  wife, 
in  order  that  she  might  have  fuller  control 
over  it,  that  it  should  not  be  vested  in 
trustees,  but  that  she  should  have  free  use 
and  control  of  it  without  the  interference 
of  her  husband.  After  the  marriage  tbe 
money  remained  in  the  bank  in  the  wife's 
widow  name,  and  she  drew  upon  it  from 
time  to  time.  In  March,  1882,  there  were 
disagreements  between  the  husband  and 
the  wife.  The  husband  attempted  to  ob- 
tain the  money  from  the  bank,  and  the 
wife  drew  it  out,  putting  it  into  another 
bank  in  the  name  of  a  trustee.  On  the 
29th  of  November  the  bankrupt  filed  a 
petition  for  liquidation. 

Warmington,  Q.C.,  and  C.  Dodd,  for  the 
wife. — Cave,  J.,  decided  against  the  wife 
on  the  ground  that  the  4th  section  of 
the  Statute  of  Frauds  applied.  We  submit 
that  it  does  not,  as  we  are  here  in  the 
position  not  of  actores  but  of  defendants, 
and  the  section  does  not  avoid  the  agree- 
ment, but  only  forbids  an  action  being 
brought.  On  this  point  they  cited  Sim- 
mons V.  Simmons  (I),  Crosby  Y.  Wadsworth 
(2),  and  Leroux  v.  Brown  (3).  The  case 
of  the  wife,  however,  may  be  put  on  the 
ground  that  the  ante-nuptial  agreement 
followed  by  the  acquiescence  of  the  hus- 
band is  evidence  of  a  gift  to  the  wife. 

Cooper  Willis,  Q.C.,  and  Warririgton. — 
There  is  no  evidence  of  a  gift.  The  base- 
band simply  did  nothing.  They  referred 
to  Warden  v.  Jones  (4) — in  which  it  was 
held  that  a  post-nuptial  settlement  after 
an  oral  arrangement  before  marriage  was 
voluntary — and  Surcombe  v.  Pinniger  (5). 

Brett,  M.R. — In  this  case  I  do  not  give 
an  opinion  upon  the  question  of  the  Statute 
of  Frauds  ;  but  I  must  not,  by  giving  the 
go-by  to  the  point,  be  taken  to  have 
adopted  the  view  of  Mr.  Justice  Cave. 
With  regard  to  the  doctrine  of  part  per- 
formance*, I  do  not  think  it  is  to  be  relied 
on  in  this  case,  and  I  say  nothing  as  to  re- 
duction into  possession.     But,  in  my  opi- 

(1)  6  Hare,  352. 

(2)  6  Bast,  602. 

(3)  12  Com.  B.  Rep.  801 ;   22  Law  J.  Rep. 
C.P.  1. 

(4)  2  De  Gex  &  J.  76 ;  27  Law  J.  Rep.  Cbanc. 
190. 

(5)  3  De  Gcx,  M.  &  G.  571 ;  22  Law  J.  Rep. 
Cham  419. 
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nion,  the  husband  in  this  case  gave  this 
money  to  his  wife  for  her  separate  use,  and 
made  himself  her  trustee.  It  is  a  question 
of  fact  and  inference.  If  an  ordinary  trades- 
man marry  a  woman  who  has  money,  he 
does  not  act  as  the  bankrupt  acted,  un- 
less  he  means  her  to  hold  it  for  her  own. 
If,  in  order  to  induce  her  to  marry  him,  ho 
promised  her  that  she  should  keep  the 
money,  he  would,  if  he  was  an  honest  man, 
be  expected  to  keep  his  promise  afterwards. 
This  husband  promised  her  that  the  money 
should  be  hers  for  her  separate  use,  and  he 
kept  his  promise,  meaning  to  give  it  her. 
Is  it  likely  he  would  have  acted  as  he  did 
if  he  meant  otherwise  1  The  money  was 
at  a  bank  in  her  name,  and  she  drew  upon 
it.  We  are  asked  to  say  that  he  knew 
nothing  about  her  dealings  with  it,  and 
that  all  this  was  done  without  her  hus- 
band's knowledge.  The  only  inference  to 
be  drawn  is  that  he  did  know  about  it.  It 
is  said  that  he  did  nothing.  But  if  a  man 
says  to  his  intended  wife  that  he  will  let 
her  keep  her  money  as. her  own,  and  then 
lets  her  keep  it,  this  is  a  course  of  conduct 
amounting  to  a  gift.  He  is  therefore  a 
trustee,  and  his  trustee  in  bankruptcy  has 
no  right  to  it. 

Bagoallat,  L.J.  —  The  ante-nuptial 
parol  agreement  need  not  be  relied  upon 
except  as  an  indication  of  intention.  By 
the  husband's  conduct  there  was  a  gift  to 
her  of  what  he  might  have  taken  on  the 
marriage. 

LiNDLET,  L.  J. — I  am  of  the  same  opi- 
nion. When  we  look  at  the  facts  and  the 
agreement,  which  cannot  be  ignored,  whe- 
ther valid  or  not,  it  seems  irresistible  that 
he  gave  her  the  money.  With  regard  to 
the  cases  cited,  and  also  the  recent  case  of 
Britain  v.  RosaiUr  (6),  I  think  the  effect 
of  the  Statute  of  Frauds  is  that  these  parol 
agreements  are  not  to  be  enforced. 

Appeal  allowed. 

Solicitors — Pitman  k  Sons,  agents  for  Malcolm 
Sc  Hainsworth,  Leeds,  for  respondent ;  H.  A. 
Maude,  agent  for  W.  Emsley,  Leeds,  for 
appellant. 
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(6)  48  Law  J.  Rep.  Excb.  362 ;  Law  Bep. 
11  Q.B.  D.  123. 
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[IN  THE  COURT  OF  APPEAL.] 
1885.     1 
March  7.  j 

Practice — Stai/  of  Execution  for  Coats 
— A])peal  to  the  House  of  Lords — Special 
Circumstances. 

The  Court  will  not  stay  execution  for 
costs,  pending  an  appeal  to  tJie  House  of 
Lords,  upon  payment  into  Court  of  the 
amount,  without  the  inability  of  the  re- 
spondent  to  repay  the  amount  or  other 
special  circumstances  being  shewn. 

Original  motion  by  the  defendant  for  a 
stay  of  execution  for  costs  pending  an  ap- 
peal by  him  to  the  House  of  Lords. 

BeddaU  moved  for  a  stay  on  payment  of 
the  costs  into  Court. 

[Brett,  M-B. — Have  you  an  affidavit 
that  the  plaintiff  is  not  capable  of  i-epay- 
ing  the  costs  if  the  appeal  be  decided 
against  him  1] 

No.  I  rely  on  Morgan  v.  Elford  (1), 
Wilson  V.  Church  (2),  and  Merry  v. 
Nickalls  (3),  and  several  other  cases  in 
which  a  stay  was  ordered. 

[Brett,  M.R. — We  have  recently  in 
two  or  three  cases  peremptorily  refused 
such  an  application  without  special  cir- 
cumstances.] 

There  are  no  special  circumstances  men- 
tioned in  the  cases  referred  to.  Perhaps 
an  affidavit  shewing  special  circumstances 
might  be  made. 

A,  J,  Ashton,  for  the  plaintiff,  was  not 
called  upon  to  argue. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne). — Those  who  come  to  make  appli- 
cations of  this  sort  should  be  prepared 
with  all  their  materials.  I  do  not  think 
that  this  order  is  a  matter  of  course. 

Brett,  M.R. — I  am  of  the  same  opinion, 
and  I  hope  this  application  will  be  re- 
ported, so  that  we  may  have  the  weight 


♦  Coram  Earl  Selborne,  L.C.,  Brett,  M.B.,  and 
Lindley,  L.J. 

(1)  I^iw  Rep.  4  Ch.  D.  352. 

(2)  Law  Rep.  12  Ch.  1).  454. 

(3)  42  Law  J.  Rep.  Clianc.  479 ;   Law  Rep. 
8  Ch.  App.  205. 

2  I 
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of  tlio  opinion  of   the  Lord   Chancellor 
added  to  our  own. 

LiNDLEY,  L.J. — I  am  of  the  same 
opinion,  and  the  motion  must  be  refused 
with  costs. 

Motion  refused. 


Solicitors — Goodhart  &  Medcalf,  for  pla'ntiff; 
Lumloy  &  Lumley,  for  defendant. 


[IN  THE  QUEEN'S  BEVCH  DIVISION  AND 
IN   THE    COURT   OF   APPEAL.] 

Bankruptcy.  '\ 

D         1 5    1  fi       V^'*  ^^  PARKER  AND  COMPANY  ; 
^gg^*  r        ^  J»«'*<<^  TURQUAND.* 

Feb.  20.      J 

BUI  of  Sale—Traiis/er—Bilh  of  Sale 
Act,  1878  (41  rf-  42  Vict,  c.  31),  sa.  4  and  10 
— Reputed  Ownership — Hotel  Furniture 
— Bankrnptcy. 

An  agreement  accompanying  the  deposit 
of  a  registered  bill  of  sale  by  way  of  equit- 
able sub-mortgage  is  a  "  transfer  or  assign- 
metU"  of  a  bill  of  sale  lohich  by  section  10 
of  the  Bills  of  Sale  Act^  1878,  med  not  be 
registered. 

The  existence  of  the  general  habit  anvong 
hot€l-kee})ers  of  hiring  the  hotel  furniture 
exchules  tlie  idea  of  reputed  ownership  aUo^ 
gethcr  in  regard  to  such  furniture,  and  not 
merely  when  tlkt  trtte  owner  is  the  lender  of 
the  furniture, 

Appliaition  of  the  trustee  to  have  the 
furniture,  plate,  <&c.,  in  the  Beach  House 
Hotel,  WestgateK>u-Seay  delivered  to  him 
as  the  property  of  the  bankrupt. 

On  the  23rd  of  February,  1881,  Dyson, 
then  the  proprietor  of  the  hotel,  gave  a  bill 
of  ssUe  of  the  furniture  in  question  to  Davis. 
This  bill  of  sale  was  duly  registered.  On 
the  7th  of  November  following,  Davis 
transferred  this  bill  to  the  bankrupts. 
This  transfer  was  not  registered.  On  the 
28th  of  November  following  the  bankrupts 
deposited  the  bill  of  sale  and  the  transfer, 

♦  (Warn  Karl   Selbome,    L,C..    Brett,  MJl., 
and  Liudley,  LJ. 


among  other  securities,  with  Ooutts  &  Co., 
bankers,  by  way  of  equitable  mortgage 
evidenced  by  a  memorandum  of  agreement, 
to  secure  an  advance  of  money.  On  the 
12th  of  October,  1882,  the  bankrupts  ac- 
quired  the  interest  of  Dyson  in  the  hotel, 
including  the  equity  of  redemption  under 
the  bill  of  sale  of  the  23rd  of  February, 
1881.  From  that  date  to  the  bankruptcy 
of  Parker  &  Co.,  in  1884,  the  bankrupts 
carried  on  the  business  of  the  hotel  by  a 
manager.  Coutts  <k  Co.  claimed  the  goods 
under  their  equitable  mortgage. 

Dec.  15, 16.— Cooper  WiUis,  Q.C.,  and  /. 
Linklater,  for  the  trustee,  contended,  first, 
that  the  goods  were  in  the  order  and  dis- 
position of  the  bankrupts  at  the  time  of 
the  bankruptcy;  and,  secondly,  that  the 
agreement  between  Coutts  &  Co.  and  the 
bankrupts  required  registration.  They 
referred  to  Ex  parte  Tweedy ;  in  re  Trt- 
thowan  (1)  and  Ex  parte  Daiglish;  in  re 
Wilde  (2). 

Vaughan  Haiokins,  for  Coutts  &  Co., 
cited  Crawcour  v.  Salter  (3),  Ex  parte 
Shaw  (4),  Ex  parte  Brooks ;  in  re  Fowler 
(5),  Ex  parte  Levering;  in  re  Jones  (6), 
Ex  parte  Watkins  ;  in  re  Causton  (7),  and 
Home  v.  Hughes  (8). 

Cooper  WtUis,  Q.C,^  in  reply. 

Cave,  J. — Li  this  case  the  trustee  ap- 
plies for  an  order  for  delivery  up  to  him 
of  certain  furniture  in  an  hotel. 

As  to  the  first  question,  whether  the 
goods  were  in  the  order  and  disposition  of 
the  bankrupts  at  the  time  of  the  bank- 
ruptcy, I  am  clearly  of  opinion  that  the 
case  of  Crawcour  y.  SaUer  (3)  is  conclu- 
sive. The  effect  of  that  decision  is  that 
there  is  a  custom  for  hotel-keepers  to  hire 
furniture  so  well  known  and  clear  that  no 


(I)  46  Law  J.  Bep.  Bankr.  43 ; 
6  Ch.  D.  559. 
(3)  42  Law  J.  Bep.  Bankr.  102 ; 

8  Ghana  1075. 

(3)  51  Law  J.  Bep.  Cbanc.  495 ; 
18  Ch.  D.  30. 

(4)  46  Law  J.  Bep.  Bankr.  114. 

(5)  Law  Bep.  23  Ch.  D.  261. 

(6)  43  Law  J.  Bep  Bankr.  116; 

9  Chanc.  621. 

(7)  42  Law  J.  Bep.  Bankr.  50; 
8  Cliaiic,  520. 

(8)  50  Law  J.  Bep.    Q.B.  403; 
6  g.B.  D.  676. 
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person  dealing  with  the  hotel-keeper  ought 
to  assume  because  the  hotel-keeper  is  in 
possession  of  furniture  that  that  furniture 
belongs  to  him.     Therefore  that  point  fails. 
The  second  point  is  on  the  Bills  of  Sale 
Act,    1878,  and  is  more  difficult.     [The 
learned  Judge  stated  the  facts  as  set  out 
above.]     Now  the  question  arises,  whether, 
in  the  events  which  have  happened,  the 
document  of  the  28th  of  November,  1881, 
is  void  as  not   being  registered.      [The 
learned  Judge  having  read  the  recit^  in 
the  BiUs  of  Sale  Act,  1854,  proceeded :] 
That  was  the  evil  against  which  the  Bills 
of  Sale  Acts  were  framed,  that  a  person 
might  be  apparently  in  the  possession  of  a 
quantitj  of  goods,  and  yet  might  by  a 
secret  bill  of  sale  have  denuded  himself  of 
the  property  in  those  goods.     In  this  case 
there  was  originally  a  bill  of  sale  executed 
by  Dyson  in  favour  of  Davis.     That  bill  of 
sale  required  to   be  registered,  and  was 
registered.     The  right  to  seize  and  take 
possession  was  in  one  person,  the  apparent 
ownership  and  possession  in  another.   Then 
came  an  assignment  from  Davis  to  Parker 
&  Co.,  and  then  a  further  assignment,  or 
whatever  name  you  choose  to  give  it,  £h)m 
Parker  k  Co.  to  Messrs.  Coutts  <fe  Co. 
Now,  in  my  judgment,  at  all  events  in  the 
events  which  have  happened,  this  did  not 
require  to  be  registered.     At  the  time  this 
document  was  executed  Messrs.  Coutts  & 
Co.  had  a  right  to  seize,  not  the  goods  of 
Parker  k  Co.,  but  the  goods  of  Dyson. 
It  transferred  to  them  the  power  to  seize 
Dyson's  goods,  which  had  originally  been 
given  to  Davis.     Now  in  this  case  Parker 
&  Co.  have  possession,  but  they  have  pos- 
session under  a  right  which  did  not  exist 
at  the  time  of  the  execution  of  the  memo- 
randum of  November,  1881,  and  was  not 
acquired  through  any  document  executed 
to  them  before  that  memorandum,  but  was 
acquired  by  virtue  of  the  subsequent  pur- 
chase from  Dyson.     Therefore,  it  seems  to 
me  that  they  are,  in  point  of  fact,  in  the 
same  position  as  if  they  had  been  entirely 
new  purchasers ;  and  that  the  fact  that  the 
persons  who  have  acquired  the  right  to 
these  chattels  subsequently  from  Dyson, 
and  who  were  in  possession  at  the  time 
when  the    act    of   bankruptcy  occurred, 
should  be  the  same  persons  who  had  actu- 
ally assigned  their  mortgage  to  Messrs. 


),  Bankr, 

Coutts  k  Co.  is  a  mere  accident.  Their 
possession  does  not  take  its  rise  from  any 
right  which  was  in  existence  at  the  time 
the  memorandum  of  November,  1881,  was 
executed;  they  were  in  possession  solely 
by  virtue  of  the  conveyance  from  Dyson. 
Ilie  case  is  neither  within  the  mischief  nor 
the  words  of  the  Act.  Messrs.  Coutts  k 
Co.  are  entitled  under  a  document  which 
at  the  time  it  was  given  did  not  require 
to  be  registered.  The  result,  therefore, 
is  that  the  application  must  be  refused 
with  costs. 

Motion  refused  with  coats. 

The  trustee  appealed. 

Feb.  20.— Cooper  WiUis,  Q.C,  and  J. 
Linklater,  for  the  trustee. — The  furniture 
was  in  the  reputed  ownership  of  the  bank- 
rupt (8).  Grawcour  v.  Salter  (3),  in  which 
the  Court  took  judicial  notice  of  the  habit 
of  hotel-keepers  to  hire  goods,  and  held 
that  it  took  the  furniture  of  an  hotel - 
keeper  out  of  his  reputed  ownership,  is 
distinguishable.  In  that  case  there  was  a 
hiring  agreement,  and  in  this  case  there 
was  none.  It  may  be  the  law  that  a  cre- 
ditor who  trusts  a  hotel-keeper  must  take 
the  risk  of  his  having  hired  his  furniture, 
but  it  does  not  follow  that  he  must  take 
the  risk  of  any  one  not  the  lender  of  the 
furniture  being  the  true  owner. 

[The  Lobd  Chancellor  referred  to  Ex 
parte  Watkins ;  in  re  Cattston  (7).] 

The  custom  must  be  kept  within  its 
limits.  In  Ex  parte  Brooks;  in  re 
Fowler  (5)  it  was  held  that  it  must  not  be 
extended  to  private  houses.  They  also 
cited  Priestley  v.  Pratt  (9),  and  the  judg- 
ment of  Kelly,  C.B.  As  to  the  non- 
registration of  the  agreement  between 
Coutts  k  Co.  and  the  bankrupt,  it  ought  to 
have  been  registered.  It  was  '^  an  agree- 
ment by  which  a  right  in  equity  to  personal 
chattels  "  was  conferred  within  the  mean- 
ing of  section  4  of  the  Bills  of  Sale  Act, 
1878,  and  it  was  not  **  a  transfer  or  assign- 
ment" within  section  10.  That  latter 
section  only  refers  to  absolute  transfers, 
and  not  to  transfers  by  way  of  mortgage. 
When  an  absolute  transfer  takes  place,  the 
transferee  is  substituted  for  the  transferor 

(0)  36    Law   J.  Bep,  Exch.   89;   Law    Rep. 
2  Exch.  101. 
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as  grantee,  and  the  name  of  the  grantor 
remains  on  the  register  as  a  warning  to 
creditors.  But  if  a  grantee  of  the  bill  sub- 
mortgages instead  of  transferring  it,  he 
retains  an  interest,  and  can  always,  by 
buying  the  equity  of  redemption  of  the 
grantor,  obtain  possession  of  the  goods  and 
keep  them  without  his  name  appearing  on 
the  register.  This  is  within  the  mischief 
of  the  Act. 

Macnaghten,  Q,C.,  and  Vaiighan  Haw- 
kins,for  Coutts  &  Co.,  were  not  called  upon. 

The  Lord  Chancellor  (Earl  of  Sel- 
borne). — The  argument  which  has  been 
addressed  to  us  in  regard  to  reputed 
ownership  is,  I  think,  based  upon  a  mis- 
apprehension. When  there  is  a  custom, 
such  as  is  common  among  hotel-keepers, 
to  hire  the  hotel  furniture,  every  one  knows 
that  the  chattels  in  the  possession  of  the 
person  in  question  may  or  may  not  be  his, 
and  the  doctrine  of  reputed  ownership  is 
absolutely  excluded.  If  the  custom  ap- 
plied only  to  certain  articles,  such,  for 
example,  as  chairs  and  tables  and  not 
crockery,  then  it  might  be  different ;  but 
the  custom  applies  to  furniture  of  all 
kinds.  The  result  of  the  custom  is  that 
the  furniture  in  the  possession  of  the  hotel- 
keeper  is  presumptively  not  his.  The  repu- 
tation does  not  apply  to  particular  articles 
but  to  all.  When  there  is  such  a  general 
custom  as  to  exclude  reputed  ownership,  it 
makes  the  creditor  give  credit  at  his  own 
risk.  The  question  he  should  ask  is  not. 
Is  the  furniture  hired  1  but.  Is  it  your 
own? 

As  to  the  other  argument,  I  think  the 
answer  to  it  is  reasonably  clear.  If  the 
bankrupts  had  had  an  absolute  title  by 
possession  at  the  time  of  the  equitable 
mortgage  to  Coutts  &  Co.,  then  I  think 
there  ought  to  have  been  registration. 
But  at  that  time  the  title  of  Dyson  was 
not  exhausted.  They  had  a  right  to  hold 
Dyson's  goods  under  the  registered  bill 
given  to  Davis.  The  statute  expressly  says 
that  a  transfer  need  not  be  registered,  and 
makes  no  distinction  between  equitable  and 
legal  transfers,  or  where  there  is  an  equity 
of  redemption  in  the  transferor.  I  think 
Mr.  Justice  Cave  was  right  in  holding  the 
case  governed  by  the  10th  and  not  by  the 
4  th  section. 


[N.  S- 

),  Banhr. 

Brett,  M.K. — ^The  question  in  this  case 
is  whether  certain  things  were  within  the 
order  and  disposition  of  the  bankrupt. 
It  has  been  held  that  the  habit  of  hiring 
furniture  in  hotels  is  so  notorious  that  the 
doctrine  does  not  apply,  and  that  proof  of 
the  habit  is  not  necessary.  It  has  not  yet 
been  declared  what  is  meant  by  fumiture, 
but  the  custom  is  such  that  it  does  not 
allow  any  one  to  think  that  anything  used 
in  the  business  of  the  hotel  is  within  the 
reputed  ownership  of  the  hotel-keeper.  I 
do  not  think  that  the  transaction  between 
the  bankrupts  and  CouttaT  k  Go.  was 
within  the  definition  of  the  4th  section. 
But  that  section  is  so  worded  that  per- 
verse ingenuity  might  argue  that  the  trans- 
action was  within  the  4th  section,  and 
therefore  the  express  provision  of  the  10th 
section  was  inserted.  I  do  think,  how- 
ever, that  it  was  within  the  10th  section, 
and  that  it  was  a  transfer  of  the  bank- 
rupt's interest. 

Lindlet,  L.  J. — ^Any  one  dealing  with  a 
hotel-keeper  must,  in  my  opinion,  take  his 
chance  whether  the  furniture  in  the  hotel 
belongs  to  him  or  not.  As  to  the  other 
point,  I  think  there  might  be  a  difficult 
about  the  transaction  not  coming  within 
section  4,  but  it  clearly  comes  within 
section  10.  Section  4  uses  the  word 
"confer,"  and  section  10  uses  the  word 
'<  transfer."  This,  I  think,  was  not  a  trans- 
fer conferring  title,  but  a  sub-mortgage,  or 
mortgage  of  a  mortgage. 

Appeal  dismiMed, 


Solicitors— Llnklaters,  for  trustee ;  Farrer  &  Co. 
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Bankruptcy — Liquidation — Removal  of 
One  of  Two  Trustees  —  Jurisdiction  — 
** Cause  shewn" — Bankruptcy  Act^  1869 
(32  d:  33  Vict,  c,  71),  s.  83. 

Where  more  persons  than  one  have  been 
ap}x>inted  to  the  office  of  trustee  in  a  liquida- 
tion, the  Court  has  power  under  s,  83,  sub-s, 
4,  of  the  Bankruptcy  Act,  1869,  to  remove 
one  of  them  without  removing  all. 

"  Cause  shewn  "  for  the  removal  of  a 
trustee  toithin  the  meaning  of  the  section 
does  not  necessarily  amount  to  dishonesty  ; 
it  is  sufficient  if  the  conduct  of  the  trustee 
is,  in  the  opinion  of  the  Court,  such  as  to 
render  him  unfit  to  remain  a  trustee,  and 
on  this  point  the  Court  of  Appeal  will,  as 
a  rule,  trust  to  the  discretion  of  the  Regis- 
trar,  he  being  in  a  better  position  to  judge 
of  the  conduct  of  the  trustee  complained  of 

This  was  an  appeal  from  an  order  of 
Mr.  Registrar  Hazlitt  removing  Nenritt 
firom  his  office  of  trustee  in  the  liquidation 
of  Sir  R.  Mansel.  The  creditors  in  the 
liquidation  had  appointed  Newitt  and  one 
Safieiy  to  be  trustees.  The  application  to 
remove  Newitt  was  made  by  Saffery,  who 
complained  that  Newitt  would  not  concur 
in  an  application  to  have  certain  moneys 
standing  in  the  debtor's  name  at  his  bank 
transferred  to  the  trustees ;  that  he  frus- 
trated the  sale  of  a  yacht  which  the  Court 
had  ordered  to  be  sold  as  part  of  the 
debtor's  estate ;  that  he  refused  to  concur 
in  the  sale  of  the  debtor's  life  interest  in 
certain  real  estate ;  and,  generally,  that  he 
deliberately  and  unfairly  obstructed  the 
due  realisation  of  the  estate,  against  the 
interest  of  the  general  body  of  creditors, 
in  collusion  with  the  debtor  and  his  soli* 
citor.  The  Registrar  came  to  the  conclu- 
sion that  the  charge  of  obstiiiction  had 
been  made  out,  and  that  Newitt  was  acting 
rather  as  the  agent  of  the  debtor  than  in 
the  interest  of  the  creditors,  and  under 
these  circumstances  he  ordered  his  removal. 

Against  this  order  Newitt  appealed. 

♦  Qpram  Daggallay,  L.J.,  Bowen,  L.J.,  and 
Fry,  L.J. 


Cooper  Willis,  Q.C.,  and  Sidtiey  Woolf 
for  the  appellant. — The  Court  has  no  juris- 
diction under  section  83  of  the  Bankruptcy 
Act,  1869,  to  remove  one  trustee  without 
the  other.  By  sub-section  1  it  is  provided 
that  where  the  creditors  appoint  more  per- 
sons than  one  to  the  office  of  trustee,  the 
term  "  trustee  "  shall  include  all  such  per- 
sons; therefore,  although  the  Court  has 
jurisdiction  under  sub-section  4,  upon  cause 
shewn,  to  remove  "  any  trustee,"  yet  it  can- 
not remove  one  alone  of  several  persons 
who  have  been  appointed  to  the  office. 

[Bagoallay,  L.  J. — Could  not  the  Court 
remove  all  and  re  appoint  one  t] 

No.  It  is  only  the  creditors  who  can 
appoint  trustees. 

[Baggallay,  L.J.,  referred  to  Ex  parte 
Oulton  (1),  where,  under  the  Bankruptcy 
Act  of  1849,  one  of  two  assignees  was  re- 
moved on  the  application  of  his  co-assignee.] 

Bigham,  Q.C.f  and  Kisch^  for  the  re- 
spondent, were  not  called  upon. 

Baggallay,  L.  J. — The  case  is  one  of  the 
simplest  kind.  There  being  two  trustees, 
and  a  difference  having  arisen  between 
them  as  to  the  administration  of  the  estate, 
the  Registrar  has  removed  one  of  them.  I 
think  he  was  quite  right  in  removing  one  \ 
the  only  question  could  be  which  of  them 
ought  to  go.  The  application  was  made  by 
Mr.  Saffery,  who  desired  that  there  should 
be  an  immediate  realisation  of  the  debtor's 
assets.  The  Registrar  came  to  the  conclu- 
sion that,  in  regard  to  the  sale  of  the  yacht 
and  of  the  debtor's  life  interest  in  soi^e 
real  estate,  Mr.  Newitt  was  acting  in  the 
interest  of  the  debtor,  in  an  interest  an- 
tagonistic to  that  of  the  creditors,  and  that 
it  was  therefore  undesirable  that  he  should 
any  longer  remain  a  trustee. 

This  appears  to  have  been  the  view  of 
the  Registrar,  and  it  could  hardly  be  right 
that  under  such  circumstances  both  the 
trustees  should  remain.  I  do  not  under- 
stand the  Registrar  to  imply  that  Mr. 
Newitt  had  been  guilty  of  any  dishonest 
conduct,  but  only  that  he  was  actuated  by 
that  which  is  not  in  itself  a  dishonourable 
motive — namely,  a  desire  to  do  the  best  he 
could  for  the  debtor.  With  regard  to  the 
yacht,  I  am  of  opinion  that  Mr.  Newitt 

(1)  3  Mont.  D.  &  D.  S36. 
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did  bis  best  to  frustrate  tbe  order  wbicb 
tbe  Court  bad  made  for  iU  sale.  In  my 
opinion,  tbe  Kegistrar  was  perfectly  justi 
fied  in  making  tbe  order  upon  tbe  general 
grounds  on  wbicb  be  professed  to  act.  I 
go  furtber,  and  say  tbat  if  a  variety  of 
matters  were  brougbt  before  tbe  Begistrar, 
and  be,  acting  to  tbe  best  of  bis  judgment, 
came  to  tbe  conclusion  tbat ''  cause "  bad 
been  sbewn  for  removing  a  trustee,  I  sbould 
not  be  disposed  to  overrule  bis  decision. 
But  in  tbe  present  case  I  tbink  be  was 
quite  rigbt. 

It  is  said,  bowever,  tbat  tbe  Registrar 
bad  no  power  under  section  83  to  remove 
one  trustee  unless  be  removed  botb.  Tbis 
argument  is  based  on  wbat  is  said  to  bave 
been  tbe  old  practice  under  tbe  Bank- 
ruptcy Act  6  Geo.  4.  c.  36,  tbat  wben 
creditors  bad  placed  trust  in  two  assignees 
in  bankruptcy,  you  could  not  remove  one 
of  tbem  witbout  removing  botb. 

But  tbat  tbat  rule  was  not  always  acted 
upon  is  sbewn  by  Ex  parte  OvMon  (l)i  in 
wbicb  case  tbe  rigbt  of  one  of  two  assignees 
to  apply  to  tbe  Court  to  remove  bis  co- 
assignee  for  misconduct  was  recognised. 
Tbat  case  appears  to  me  to  be  on  aU  fours 
witb  tbe  present  case,  and  to  sbew  tbat, 
independently  of  tbe  provisions  of  tbe  Act 
of  1869,  one  trustee  migbt  apply  to  tbe 
Court  to  remove  bis  oo-tmstee  on  tbe 
ground  of  misconduct.  But  under  section 
83  of  tbat  Act,  it  seems  to  me  dear  tbat 
tbere  is  power  to  remove  one  of  several 
trustees.  Sub-section  4  says  tbat  tbe 
Court  may  remove  "  any  trustee."  It  is 
said  tbat  tbose  words  mean  one  trustee  if 
one  alone  baa  been  appointed,  but  tbat 
tbey  mean  all  tbe  trustees  if  more  tban 
one  bas  been  appointed.  I  must  confess 
tbat  I  cannot  follow  tbis  argument.  It 
seems  to  me  tbat  tbe  words  must  include 
one  trustee  if  tbere  are  several,  and  tbis 
view  of  tbe  construction  is  confirmed  by 
tbe  otber  sub-sections.  In  my  opinion 
tbis  tecbnical  ground  for  tbe  appeal  fieJls. 

BowEN,  L.J. — I  am  of  tbe  same  opinion. 
Tbe  jurisdiction  of  tbe  Court  is  based  on 
or  defined  by  sub-section  4  of  section  83. 
I  quite  agree  witb  tbe  argument  tbat  tbe 
making  of  tbe  order  is  not  a  pure  exercise 
of  discretion  by  tbe  Registrar,  for  tbe 
removal  must  be  ''  upon  cause  sbewn " : 


tbere  must  be  "  cause  sbewn  "  in  order  to 
found  tbe  jurisdiction.  But  stiU,  although 
"cause"  must  be  sbewn,  we  must  re- 
member tbat  tbe  matter  is  one  as  to  wbicb 
tbe  tribunal  below  bas  special  means  of 
judging,  and  we  ought  to  trust  consider- 
ably to  tbe  discretion  of  tbat  tribunal. 
Tbe  Registrar  bas  watched  tbe  proceedings 
in  tbe  bankruptcy  throughout,  and  has 
far  better  means  of  judging  of  the  con- 
duct of  the  trustee  than  tbe  Court  of 
Appeal,  which  has  simply  paper  materialfl 
before  it.  No  doubt  the  Court  of  Appeal 
is  bound  to  see  that  tbere  was  jurisdiction 
to  make  tbe  order — that  "  cause "  was 
shewn.  But  if  the  materials  are  capable 
of  two  reasonable  interpretations,  tbe 
Court  of  Appeal  ought  to  recollect  tbat 
the  Court  below  bas  better  means  of  judg. 
ing  which  of  the  two  interpretations  is  the 
more  reasonable.  In  tbat  sense  we  ought 
to  trust  to  the  discretion  of  the  Judge 
below,  though  be  cannot  give  himself 
jurisdiction  if  "cause"  is  not  shewn.  I 
tbink  tbis  was  tbe  view  taken  by  the 
Court  of  Appeal  in  Ex  parte  Sheard  (2). 
Was  there  then  "cause  shewn"  for  the 
removal  of  the  trustee  in  the  present  case  ! 
I  protest  against  its  being  said  tbat "  cause 
sbewn "  must  be  equivalent  to  dishonest 
conduct ;  I  prefer  not  to  attempt  to  define 
the  meaning  of  tbe  words  "  cause  sbewn." 
But  there  may  be  conduct  shewing  that  it 
is  no  longer  fit  tbat  a  man  should  remain 
a  trustee,  though  his  conduct  may  fall  far 
short  of  fraud  or  dishonesty.  I  do  not  for 
a  moment  suggest  that  Mr.  Newitt  has 
been  acting  dishonestly,  or  tbat  he  has 
been  actuated  by  any  but  tbe  best  inten- 
tions. But  tbere  is  a  dead-lock  between 
the  two  trustees.  Is  tbe  business  of  the 
creditors  to  be  suspended  indefinitely? 
Tbe  Court  must  ascertain  what  the  in- 
terest of  the  creditors  requires,  and  if  it 
sees  tbat  tbe  dead-lock  is  caused  by  the 
vexatious  conduct  of  one  trustee,  tbat  it  is 
his  fault  that  the  wheels  wiU  not  run,  it 
ought  to  remove  him.  I  tbink  that  the 
vexatious  conduct  of  Mr.  Newitt  has  been 
due  to  some  desire,  no  doubt  in  itself 
perfectly  laudable,  other  than  a  desire  to 
benefit  the  creditors.  I  am  content  to 
rest  my  judgment  on  his  conduct  with  re- 

(2)  LaV  Rep.  16  Ch.  D.  107. 
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gard  to  the  sale  of  the  yacht.     He  did  not 
actually  disobey  the  order  of  the  Court, 
but  he  sailed  as  near  to  the  wind  as  he 
could.    I  think  the  Eegistrar  was  light  in 
removing  him ;  at  any  rate  he  had  good 
ground  for  thinking  that  he  ought  to  do 
so.    As  to  the  argument  that  the  Court 
cannot  remove  one  trustee  unless  it  re- 
moves them  both,  it  is  only  necessary  to 
look  at  the  words  of  sub-section    4  of 
section  83,  "  the  Court  may,  upon  cause 
shewn,  remove  any  trustee."     It  is  said 
that  these  words  mean  "any  trustee"  if 
there    ia  only  one,  and   "any   body  of 
trustees  "  if  there  is  a  body  of  trustees. 
But  the  words  are  "  any  trustee,"  and  why 
should  they  not  have  their  natural  mean- 
ing f     It  is  said  that  sub-section  1  alters 
the  meaning  because  it  says  that  when 
more  trustees  than  one  are  appointed  "  all 
such  persons  are  in   this  Act  included 
under  the  term    'trustee.'"     But   it  is 
necessary  to  attend  carefully  to  the  lan- 
guage of  the  interpretation  clause  and 
ascertain  what  it  really  means.     Here  the 
clause  says  that  the  word  "  trustee  "  shall 
in  addition  to  its  natural  meaning  include 
something    else.     It  does  not,  however, 
follow  that  because  when  there  are  several 
trustees  they  are  all  included  under  the 
word  "  trustee,"  each  of  them  is  not  also 
included,  especially  in  a  clause  the  object 
of  which  is  to  facilitate  the  removal  of 
trustees.     That  the  construction    which 
has  been  given  to  sub-section  4  by  Lord 
Justice  Baggallay  is  the  correct  one  seems 
to  me  conclusively  shewn  by  sub-sections 
2  and  6,  which  would  otherwise  be  unin- 
telligible.    The  reason  of  the  thing  and 
the  interpretation  of  the  Act  coincide,  and 
the  authority  of  Ex  parte  OuUon  (1)  con- 
firms this  view.     I  think  there  is  nothing 
in  the  argument  that  the  Eegistrar's  order 
will  prevent  the  calling  of  a  general  meet- 
ing of  the  creditors  under  sub-section  3. 

Fry,  L.J. — It  is  said  that  the  power 
given  to  the  Court  by  sub-section  4  of 
section  83  to  remove  "  any  trustee  "  does 
not  enable  the  Court  to  remove  one  of  two 
trustees.  It  is  said  that  it  would  be  un- 
reasonable to  give  the  Court  jurisdiction 
to  remove  one  trustee,  when  the  creditors 
have  committed  the  administration  of 
their  affiiirs  to  the  discretion  of  two,  and 
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have  trust-ed  to  their  joint  action.     That 
objection  appears  to  me  to  be  answered  by 
sub-section  2 :  the  creditors  will  be  called 
together  in  due  course  to  exercise  their 
discretion    in  appointing  a  new  trustee. 
Then  it  is  said  that  the  word  "  trustee  " 
has  received  an  interpretation  in  sub-sec- 
tion 1,  and  that  when  there  are  several 
trustees  it  must  be  read  as  meaning  all  of 
them.     This  argument  appears  to  me  on 
the  face  of  it  untenable.     Sub-section  1 
does  not  say  that  the  word  "  trustee  "  shall 
include,  and  shall  include  only,  a  body  of 
trustees,  but  that  it  shall  include  a  body 
of  trustees.     I  will  give  an  illustration  of 
the  absurdity  of  the  argument  that  when 
an  interpretation  clause  says  that  a  cer- 
tain expression  shall  include  something,  it 
means  that  it  shall  include  the  thing  re- 
ferred to  and  nothing  else.     In  the  year 
1860,  the  Act  13  &  14  Vict.  c.  21  was 
passed  to  regulate  the  interpretation  of 
future  Acts  of  Parliament,  and  it  provided 
by  section  4  that  "  in  all  Acts  words  im- 
porting   the    masculine  gender  shall  be 
deemed  and  taken  to  include  females." 
The  result  of  the  argument  which  has  been 
addressed  to  us  would  be  that  in  every 
Act  which  has  been  passed  since  1850  the 
feminine  gender  is  alone  included.     I  am 
of  opinion  that  cause  has  been  shewn  in 
the  conduct  of  Mr.  Newitt  for  his  removal. 
I  think  the  Registrar  was  quite  right ;  but 
even  if  I  had  not  entertained  so  sti^ng 
an  opinion,  I  agree  that  this  Court  must 
always  pay  great  regard  to  the  opinion  of 
the  Begistrar  upon  a  matter  with  which  he 
is  much  more  familiar  than  we  are.     The 
appeal  will  be  dismissed  with  costs,  but 
we  do  not  interfere  with  the  Registrar's 
order  as  to  costs. 


Solicitors-^J.  C.  Stogdon,  for  appellant ;  Beyfus 
&  Beyfas,  for  respondent. 
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{In  re  an  arbitration  between 
THE  CHAPLAIN  AND  POOR  OF 
WIGGESTON  HOSPITAL  AND  STE- 
PHENSON AND   OTHERS. 

Practice — Affidavits — Award — Power  to 
extend  Time — Irregularity — Order  LII, 
rule  i-^Order  LXIV,  ruU  I^Order  LXX. 
rule  1. 

A  notice  of  motion  to  set  a^ide  an  awards 
which  would  expire  on  the  last  day  of  the 
sittings  next  after  such  awards  was  served 
without  any  copy  of  the  affidavit  in  sup- 
port of  the  application : — Held,  that  though 
the  Court  may  not  Jiave  power  to  enlarge 
the  time  for  making  the  application  urvder 
Order  LXIV.  rule  7,  titer e  is  power  under 
Order  LXX,  rule  1  to  hear  tJie  application^ 
although  the  time  has  expired,  if  the  Court 
deem  ft. 

Hampden  v.  Wallis  (Law  Rep.  26  Ch.  D. 
7i6)Jollowed. 

This  was  a  motion  to  set  aside  an 
award.  Notice  of  motion  was  given,  ex- 
piring on  the  20th  of  December,  1884,  the 
last  day  of  the  sittings  next  after  the 
award  had  been  given,  but  no  copies  of 
the  affidavits  in  support  of  the  application 
were  served  with  such  notice. 

G.  Sills  (with  him  Sir  H.  Gijfard,  Q.C.\ 
in  opposition  to  the  motion. — Order  LII. 
rule  4  (1)  requires  the  affidavits  in  support 
to  be  served  with  the  notice  of  motion. 
The  motion  must  be  made  "before  the 
last  day  of  the  sittings  next  after  such 
award  has  been  made  and  published  to 
the  parties  "—Order  LXIV.  rule  14  (2). 

(1)  Order  LII.  rule  4 :  "  Every  notice  of 
motion  to  set  aside,  remit,  or  enforce  an  award, 
or  for  attachment,  or  to  strike  off  the  rolls,  shall 
state  in  general  terms  the  grounds  of  the  appli- 
cation ;  and  when  any  such  motion  is  founded 
on  evidence  by  affidavit  a  copy  of  any  affidavit 
intended  to  be  used  shall  be  served  with  the 
notice  of  motion." 

(2)  Order  LXIV.  rule  7:  "The  Court  or  a 
Judge  shall  have  power  to  enlarge  or  abridge 
the  time  appointed  by  these  rules,  or  fixed  by 
any  order  enlarging  time,  for  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  (if  any) 
as  the  justice  of  the  case  may  require ;  and  any 
such  enlargement  may  be  ordered  although  the 
application  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  or  allowed.'* 
Bule  14 :  *'  An  application  to  set  aside  an  award 
may  be  made  at  any  time  before  the  last  da}' 
of  the  sittings  next  after  such  award  has  been 
made  and  published  to  the  parties." 


Hie  SolieUor-Oeneral  {Sir  Farrer  Her- 
scheU,  Q.C.)  (with  him  R.  S.  Wright).— The 
Court  has  power  to  enlarge  the  time — 
Order  LXIV.  rule  7. 

[The  Master  brought  to  the  attention 
of  the  Court  a  case  of  Astle  v.  Dewtuton 
heard  on  the  20th  of  December,  1884, 
before  Lord  Coleridge,  C.  J.,  and  Lopes,  J., 
in  which  this  objection  was  held  to  be 
fatal,  as  the  Court  could  not  enlarge  the 
time.] 

Even  if  the  Court  cannot  enlarge  the 
time,  yet  these  proceedings  are  not  void 
unless  the  Court  so  direct,  as  it  is  a  mere 
non-compliance  within  Order  LXX.  rule  1 
(3) — Hampden  v.  WaUis  (4). 

G.  Sills,  in  reply. — Though  the  notice 
may  not  be  void  unless  the  Court  so 
direct,  yet  the  affidavits  cannot  be  used. 

Geove,  J. — I  hare  considerable  doubt 
whether  we  ought  to  hear  this  case,  but 
on  the  whole  I  think  we  ought.  In  the 
case  decided  by  Lord  Chief  Justice  Cole- 
ridge and  Mr.  Justice  Lopes,  the  applica- 
tion was  for  relief  under  Order  LXIV. 
rule  7  (2),  and  it  does  not  appear  that 
Oi'der  LXX.  rule  1  (3)  was  brought  to 
their  attention.  The  case  of  Hampden  v. 
Wallis  (4),  on  the  other  hand,  was  a  de- 
cision on  that  rule,  and  to  the  effect  that 
it  is  an  irregularity  which  should  be  de- 
clared by  the  Court  not  to  render  the 
proceeding  void. 

Mathew,  J.,  concurred. 

The  Court  then  proceeded  to  hear  the 
motion,  which  they  refused,  with  costs. 

Motion  refused,  with  easts. 


Solicitors — Sharpe,  Parkers,  Pritchard  Sc  Sbarpe, 
agents  for  Peace  &.  Ellis,  Wigan,  for  the 
Suibston  Colliery  Co. ;  Collyer-Bristow  &  Co., 
agents  for  T.  Ingram,  Leicester,  for  the 
Chaplain  Sec.  of  the  Hospital. 


(3)  Order  LXX.  rule  1 :  "  Non-oompliance 
with  any  of  these  rules,  or  with  any  rule  of 
practice  for  the  time  being  in  force,  shall  not 
render  any  proceedings  void,  unless  the  Court  or 
a  Judge  shall  so  direct ;  but  such  proceedings 
may  1^  set  aside  either  wholly  or  in  part  as 
irregular,  or  amended,  or  otherwise  dealt  with 
in  such  manner  and  upon  such  terms  as  the 
Court  or  Judge  shall  think  fit." 

(4)  54  Law  J.   Rep.  Chanc.  83 :  I^aw  Rpp. 
26  Ch.  D.  746. 
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18S4.         1     C00K80N    AND    ANOTHER  V. 

Hay  21,  28.  j       swire  and  another. 

BiU  of  Sale — JiegiatreUion — BenewtU — 
Sale  out  €md  out  under  Power  of  Sale — 
Apparent  Foeaeseion — Bille  of  Sale  Acts, 
1854, 1866, 1878  («.  8),  and  1882  {e.  3). 

A  hm  o/eale  of  houeehold  furniture  woe 
granted  in  1873  to  the  respondents  and 
duly  registered t  hut  the  registration  was  not 
renewed.  The  debtor  remamed  in  posses^ 
sion  of  the  goods.  In  1883,  after  an  action 
had  been  commenced  by  ike  appellants 
against  the  debtor,  the  respondents,  with  a 
view  to  protecting  the  goods  from  seizure  in 
execution,  sold  the  goods  to  the  debtor*s  son, 
who  executed  to  them  a  new  bill  of  sale  as 
seeurityfor  the  purchase-money,  2601.  This 
bill  was  registered  under  tlie  Bills  of  Sale 
Act,  1882.  The  ctppeUants  obtained  judg- 
ment against  the  debtor  and  levied  execution 
on  the  goods,  whereupon  the  respondents 
claimed  the  property,  and  the  sheriff  inter- 
pleaded. On  the  tried  of  an  interpleader 
issue  the  jury  found  that  the  transactions 
between  the  respondents  and  the  debtor's 
son  were  bona  fde : — ^Held,  that  the  Bills 
of  Sale  Acts,  1878  and  1882,  never  applied 
to  the  bUl  of  sale  of  1873  ;  that  under  the 
Acts  of  1854  amd  1866  it  was,  though  un- 
registered, valid  as  against  the  grantor; 
and  that  the  exercise  of  the  power  of  sale 
at  a  time  when  there  was  no  execution 
creditor  or  other  person  entitled  to  the  pro- 
perty as  against  the  respondents  put  an 
end  to  the  bill,  and  conferred  an  absolute 
title  on  the  purchaser.  Held  therefore, 
that,  whether  or  not  the  goods  were  in  the 
apparent  possession  of  the  debtor  at  the 
time  of  the  execution,  the  respondents  had 
a  good  right  to  them  as  against  the  appeU 

Thia  was  an  appeal  from  a  judgment 
of  the  Court  of  Appeal  reversing  one  of 
Cave,  J. 

The  sheriff  of  Lancashire,  on  the  26th 
of  January,  1883,  in  execution  of  a  judg- 
ment ohtained  the  day  before  by  the 
appellants,  seized  certain  furniture  of  the 
judgment  debtor  Samuel  Yaughan,  in 
Croydon  Villa,  Blackpool,  the  house  where 
Samuel  Yaughan  resided.  The  respon- 
Vol.  54.— Q^. 


dents  claimed  that  the  furniture  was  their 
property  as  against  the  appellants. 

The  sheriff  interpleaded. 

On  the  trial  of  an  interpleader  issue  be- 
fore Cave,  J.,  with  a  jury,  at  Manchestei*, 
in  April,  1883,  the  following  facts  were 
proved : — 

On  the  10th  of  May,  1873,  the  respon- 
dents paid  debts  of  Samuel  Yaughan,  and 
took  from  him  a  bill  of  sale  whereby  the 
furniture  was  assigned  to  them  as  security 
for  698/.  \0s.  The  bill  of  sale  contained  a 
proviso  that  if  the  grantor  did  not  upon 
demand  pay  principal  and  interest,  the 
grantees  might  take  possession  and  sell  by 
public  auction  or  private  contract  upon 
such  conditions  and  in  such  manner  as 
they  should  think  fit.  The  bill  was  duly 
registered,  but  the  registration  was  never 
renewed. 

On  the  23rd  of  December,  1882,  the  ap- 
pellants threatened  to  bring  their  action 
against  Samuel  Yaughan.  Subsequently, 
at  the  end  of  December,  1882,  Charles 
Yaughan  (son  of  Samuel  Yaughim)  agreed 
with  the  landlord  of  Croydon  YiUa  to  be- 
come the  tenant  in  the  place  of  his  &ther, 
who  was  paralysed  and  incapable.  On  the 
8th  of  January  the  appellants  commenced 
their  action  against  Samuel  Yaughan,  and 
on  the  11th  the  respondents  served  a  de- 
mand for  money  due  on  the  bill  of  sale  and 
put  a  man  in  possession.  A  few  days  after 
it  was  agreed  between  Charles  Yaughan 
and  the  respondent  Samuel  Swire  (who 
was  a  brother-in-law  of  Samuel  Yaughan), 
on  behalf  of  the  respondents,  that  Charles 
Yaughan  should  buy  the  furniture  for 
250Z.  No  money  was  paid  by  Charles 
Yaughan,  but  a  receipt  was  given  him  by 
Samuel  Swire  which  was  as  follows : — 

«  250/.  "  Manchester, 

"  19th  of  January,  1883. 

''Eeceived  from  Mr.  Chai-les  Yaughan 
the  sum  of  two  hundred  and  fifty  pounds, 
being  the  purchase-money  agreed  to  be 
paid  by  him  for  the  whole  of  the  house- 
hold furniture  and  effects  now  being  in, 
about,  or  upon  the  messuage  or  dwelling- 
house  situate  and  being  Croydon  Yilla, 
South  Shore,  Blackpool,  in  the  county  of 
Lancaster. 

"  S.  Swire, 

'*  For  self  and  co-mortgagees.'' 

Charles  Yaughan  executed  a  bill  of  sale 

a  K 
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dated  the  19th  of  January,  1883,  whereby 
he  assigned  the  furniture  to  the  respon- 
dents as  security  for  the  purchase-money. 
This  bill  was  registered  on  the  22nd  of 
January. 

The  jury  found  that  the  transactions 
between  Charles  Yaughan  and  the  respon- 
dents were  bona  Jide^  and  found  a  verdict 
for  the  respondents.  Cave,  J.,  reserved 
the  case  for  further  consideration,  with 
liberty  (by  consent)  to  find  any  further 
facts  that  might  be  necessary. 

On  the  29th  of  May,  1883,  Cave,  J., 
adopting  the  view  of  the  jury  that  the 
transactions  were  bona  fde,  found  that 
the  furniture  was,  on  the  26th  of  January, 
1883,  in  the  apparent  possession  of  Samuel 
Yaughan,  and,  holding  that  the  bill  of  sale 
of  1873  was  void  under  the  Bills  of  Sale 
Acts  previous  to  that  of  1882  as  against 
the  execution  creditors,  he  gave  judgment 
upon  that  ground  for  the  appellants. 

The  Court  of  Appeal  on  the  6th  of  No- 
vember, 1883,  reversed  the  judgment  of 
Cave,  J.,  upon  the  ground  that  the  trans- 
action between  Charles  Yaughan  and  the 
respondents  being  honafde  put  an  end  to 
the  bill  of  1873,  and  the  respondents'  claim 
did  not  therefore  depend  upon  its  validity. 
They  also  found  that  the  furniture  was  at 
the  date  of  the  execution  in  the  actual  and 
apparent  possession  of  Charles  Yaughan. 

Sir  F,  HerscheU  (SoUcitor-Oeneral)  and 
Charles,  Q.C,  for  the  appellants. — The  re- 
spondents' title  depended  on  the  validity 
of  the  bill  of  sale  of  1873.  The  transaction 
between  them  and  Charles  Yaughan  could 
not  be  treated  as  a  sale  out  and  out  under 
the  power  of  sale,  it  must  be  regarded  as  a 
conveyance  of  their  interest  under  the  bill 
as  in  Kcaret  v.  The  Kosher  Meat  Supply 
Association  (1).  But  assuming  first  that 
the  Act  of  1882  does  not  apply,  the  bill, 
of  sale  was  void  against  an  execution 
creditor  by  reason  of  the  registration  not 
having  been  renewed;  for  the  Court  of 
Appeal  were  wrong  in  holding  that  the 
goods  were  not  in  the  apparent  possession 
of  Samuel  Yaughan — BOls  of  Sale  Act  of 
1878,  section  8;  Chapman  v.  Knight  (2). 

(I)  46  Law  J.  Bep.  Q.B.  548 ;  Law  Bep. 
2  Q.B.  D.  361. 

(3)  49  Law  J.  Bep.  C.P.  426 ;  Law  Bep. 
6  C.P.  D.  308. 


As  to  what  constitutes  apparent  posaession, 
see  Bx  parte  Jay  (3)  and  Ex  parte  Lewis 
(4).  The  receipt  given  to  Charles  Yaughan 
being  part  of  the  title  ought  to  have  heesa 
registered — Marsden  v.  Meadows  (5).  If 
a  sale  like  this  and  a  new  bill  of  sale  with- 
out any  change  in  the  possession  are  valid, 
the  object  of  the  Acts  will  be  defeated. 

Secondly,  the  Act  of  1882  applied.  That 
Act  altered  the  law  as  laid  down  by  the 
Court  of  Appeal  in  Davis  v.  Goodman  (6), 
in  which  an  unregistered  bill  of  sale  was 
upheld  against  the  grantor  under  the  Act 
of  1878.  The  Act  of  1882,  section  8, 
made  unregistered  bills  void  even  against 
the  grantor.  By  section  3  bills  of  sale 
registered  under  earlier  Acts  are  excepted 
from  the  operation  of  the  Act  ^'  so  long  as 
the  registration  thereof  is  not  av(»ded  by 
non-renewal  or  otherwise."  The  bill  of 
sale  here  was  not  within  the  exception: 
consequently  it  was  absolutely  void,  and 
no  title  could  be  given  under  it. 

Ambrose,  Q.C.,  and  C.  H.  M,  WhaHon, 
for  the  respondents,  were  not  called  upon. 

The  Lobd  Chancellor  (Earl  of  Sel- 
borne). — It  appears  to  me  that  the  true 
point  upon  winch  this  case  depends  is  that 
which  is  clearly  enough  put  in  the  judg- 
ment of  the  Master  of  the  Eolls,  although 
there  is  much  in  that  judgment,  witli  re- 
ference  to  the  question  of  possession  and 
apparent  ownership,  on  which,  if  it  were 
necessary  for  your  Lordships  to  express  an 
opinion,  you  might,  subject  to  what  you 
might  have  heard  from  the  other  side,  per- 
haps have  hesitated  to  agree  with  that 
learned  Judga  But  the  Master  of  the 
Rolls  says  this : ''  At  the  moment  when  that 
transaction  took  place  " — that  is,  between 
Mr.  Swire  and  Mr.  Charles  Yaughan — 
''there  was  no  execution  creditor  in  ex- 
istence. It  is  the  person  who  has-  the- 
legal  property  in  the  goods  selling  them 
by  a  bona  fide  sale  to  a  person  who  has  a 
right  to  buy  them  and  does  buy  them; 
and  it  is  an  act  equivalent  to  a  carrying 

(3)  43  Law  J.  Bep.  Bankr.  122 ;   Law  Bep. 
9  Chanc.  697. 

(4)  Law  Bep.  6  Chanc.  626. 

(5)  60   Law  J.  Bep.  Q.B.   636;  Law  Bep 
7  Q.B.  D.  80. 

(6)  49  Law  J.   Bep.  O.P.   344;  Law  Bep. 
6  C.P.  D.  128. 
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over  by  one  to  the  other.  I  oome  to  the 
conclusion  on  that  that  the  bill  of  sale  was 
satisfied" — by  which  I  understand  the 
learned  Judge  to  mean  spent,  and  at  an 
end,/unctum  officio — '^  at  a  tiijae  when  the 
Bills  of  Sale  Act  did  not  apply  to  it ;  and 
from  that  time  the  Bills  of  Sale  Act  never 
applied  to  that  bill  of  sale  any  more,  so 
that  the  question  of  apparent  ownership 
with  r^ard  to  the  bill  of  sale  was  not  one 
which  arose  at  that  time."  If  that  is  a 
correct  view,  I  apprehend  that  there  can 
be  no  doubt  that  the  judgment  of  the 
Court  of  Appeal  is  correct ;  though  some 
other  reasons  have  been  assigned  for  it,  as 
to  which,  if  the  case  had  depended  upon 
them,  your  Lordships  would  doubtless 
have  desired  to  hear  the  respondents' 
counsel.  And  I  think  that  that  view  is 
correct. 

Now  the  facts  necessary  to  be  considered 
are  few.  This  bill  of  sale  was  given  upon 
the  10th  of  May,  1873,  and  undoubtedly, 
according  to  the  law  as  it  stood  at  that 
time  under  the  Acts  of  1854  and  1866,  it 
was  necessary  that  the  bill  of  sale  should 
be  registered  to  make  it  stand  against  as- 
signees in  bankruptcy  and  execution  cre- 
ditors of  the  grantor  of  the  bill  of  sale ; 
and  it  was  also  necessary  that,  to  keep  the 
registration  on  foot,  it  should  be  re-regis- 
t^ed  at  the  end  of  five  years.  In  point  of 
fact  it  was  originally  registered,  but  at  the 
end  of  Bve  years  it  was  not  re-registered, 
and  for  the  purposes  of  the  present  argu- 
ment it  must  be  taken  as  an  unregistered 
bill  of  sale.  Still,  it  was  a  bill  of  sale 
governed- by  the  Acts  of  1854  and  1866; 
and,  for  the  reasons  which  I  shall  presently 
give,  it  was  not  governed,  for  any  purpose 
material  to  this  case,  either  by  the  Act  of 
1878  or  by  the  Act  of  1882. 

This  being  the  state  of  the  case,  and  the 
bill  of  sale  having  been  given  to  secure 
the  payment  of  a  certedn  sum  of  money  on 
demand,  with  a  power  of  sale  in  the  most 
ample  terms  in  the  case  of  non-payment,  it 
appears  that  a  demand  was  made  of  the 
money  by  the  creditor  on  the  11th  of 
January,  1883.  And  I  take  it  to  be  clear 
and  unquestionable  that  at  that  time,  as 
between  the  debtor  and  the  creditor,  the 
bill  of  sale  was  in  force ;  though,  not  baing 
registered,  if  an  execution  had  before  that 
time  been  issued,  the  right  of  the  execution 
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creditor  would  have  prevailed.  But,  as 
between  the  debtor  and  the  creditor,  it  was 
in  force  according  to  its  tenor,  and  with 
all  its  provisions.  The  demand  was  duly 
made  upon  the  11th  of  January,  1883, 
and  that  demand,  being  in  writing,  ex- 
pressly stated  that  if  the  payment  were  not 
made,  the  holders  of  the  biU  of  sale  (I  will 
call  them  mortgagees,  for  that  was  the 
nature  of  the  security)  "will  proceed  to 
sell  your  furniture  and  effects  under  the 
powers  contained  in  such  bill  of  sale  "— 
which,  as  I  have  said,  were  ample  powers 
of  sale,  and  if  duly  exercised  would  convey 
to  a  purchaser,  not  the  title  to  the  mortgage 
originally  created  by  the  bill  of  sale,  but 
as  full  a  title  as  any  absolute  transfer 
could  give. 

The  money  was  not  paid,  and  on  the 
19th  of  January  the  transaction  was  com* 
pleted  as  between  the  vendors  and  the 
purchaser,  Mr.  Charles  Yaughan,  in  this 
way  :  the  goods  were  delivered  in  a  manner 
which,   as  between  those  parties  at  all 
events,  I  take  to  have  been  perfectly  suffi- 
cient to  transfer  the  possession.    A  receipt 
was  given  for  the  purchase-money,  which 
is  in  these  terms:    "Keceived  from  Mr. 
Charles  Yaughan  the  sum  of  250/.,  being 
the  purchase-money  agreed  to  be  paid  by 
him  for  the  whole  of  the  household  furni- 
ture and  effects."    That  is  signed  by  the 
vendor ;   and  on  the  same  day  a  security 
for  that  money,  which  was  accepted  in  lieu 
of  payment,  was  given  by  Mr.  Charles 
Yaughan,  as  the  purchaser  and  the  owner 
of  the  goods  sold,  to  Mr.  Swire  and  the 
other  vendors,  which  security  was  duly 
registered  according  to  the  requirements  of 
the  Acts  of  Parliament  and  the  Bills  of 
Sale  Act,  so  far  as  related  to  that  transac- 
tion at  all  events,  on  the  22nd  of  January, 
three  days  afterwards,  at  which  time  there 
was  no  bankruptcy  and  no  execution.   The 
execution  creditors,  who  are  the  appellants 
here,  obtained  judgment  as  against  Samuel 
Yaughan,  the  grantor  of  the  original  bill 
of  sale,   on  the  25th  of  January,  1883 
and  execution  was  immediately  afterwards 
issued ;  but  that  was  subsequent,  not  only 
to  the  completion  of  such  title  as  Charles 
Yaughan  derived  from  the  sale  to  him  by 
the  persons  who  had  derived  title  from  the 
original  bill  of  sale  of  1873,  but  also  subse- 
quent to  the  registration  of  the  new  se- 
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curity  by  the  new  bill  of  siile  which  Charles 
Yaughan,  as  owner,  had  given  to  Messrs. 
Swire :  bo  that  if  Charles  Yaughan  had  a 
title  which  enabled  him  to  give  that  se- 
curity, that  security  was  duly  registered, 
and  the  execution  could  not  prevail  over  it. 

These  are  the  material  facts.  Now  let 
us  consider  the  questions  of  law  which 
have  been  argued. 

And,  first,  I  think  that  it  may  be  well 
to  deal  with  the  question  by  what  law  the 
case  is  to  be  governed.  The  Acts  which 
were  in  force  when  this  bill  of  sale  was 
originally  given  were  the  Acts  of  1854  and 
1866 ;  and  it  appears  to  me  to  be  clear  that 
the  subsequent  Acts  have  no  bearing  at 
all  upon  the  case,  because  the  Act  of  1878 
is,  by  the  3rd  section,  expressly  made  ap- 
plicable only — when  I  say  "  only,"  I  mean 
as  to  its  general  provisions,  including  the 
important  provision  of  the  8th  section, 
which  avoids  bills  of  sale  against  execution 
creditors — it  is  made  applicable,  in  that 
sense,  only  to  every  bill  of  sale  executed 
on  or  after  the  Istof  January,  1879.  This 
bill  of  sale,  as  has  been  said,  was  executed 
in  1873.  It  is  not,  therefore,  a  bill  of  sale 
to  which  the  Act  applies  under  that  clause. 
And  by  a  later  section,  the  23rd,  this  is 
added  : — "  From  and  after  the  commence- 
ment of  this  Act,  the  Bills  of  Sale  Act, 
1854,  and  the  BUls  of  Sale  Act,  1866, 
shall  be  repealed ;  provided  that  (except  as 
is  herein  expressly  mentioned  with  respect 
to  construction)" — which  is  immaterial 
for  this  purpose — "and  with  respect  to 
renewal  and  registration  " — which  is  also 
immaterial  for  this  purpose,  for  this  was 
an  unregistered  bill  and  could  not  then  be 
renewed  —  "  nothing  in  this  Act  shall 
affect  any  bill  of  sale  executed  before  the 
commencement  of  this  Act ;  and  as  regards 
bills  of  sale  so  executed  the  Acts  hweby 
repealed  shall  continue  in  force." 

The  Act  of  1878  leaves  untouched  bills 
of  sale  under  the  former  Acts,  and  leaves 
them  still  to  be  governed  by  those  former 
Acts,  except  with  regard  to  two  matters 
which  for  this  purpose  are  immaterial,  and 
the  new  Bills  of  Sale  Act  only  applies  as 
to  its  general  provisions  to  bills  of  sale 
executed  aftor  the  1st  of  January,  1879, 
which  this  was  not.  That  Act,  therefore, 
I  thinky  cannot  apply  in  any  way  to  this 
case« 


But  then  it  was  contended  that  there 
were  words  in  the  3rd  section  of  the  Act 
of  1882  which  made  that  Act  applicable 
to  the  present  bill  of  sale,  because  it  had 
been  previously  avoided  by  non-renewaL 
I   think  that  several  answers  might  be 
given  to  that  observation*     It  is,  no  doubt, 
a  singular  way  of  making  the  positive  pro- 
visions of  an  Act  of  Parliament  applicable 
retrospectively  to  past  transactions,  if  it 
is  alleged  to  be  done  merely  by  negative 
words  which  exclude  the  application  of  the 
Act  to  certain  classes  of  cases  within  which 
the  matter  in  question  may  not  happen  to 
come;  and  when  we  look  at  the  affirma- 
tive provisions  of  the  Act  it  seems  exces- 
sively difficult  to  give  them,  at  all  events 
in  such  a  case  as  this,  any  retrospectlTe 
operation.     But  I  am  content  for  this  pur- 
pose to  lay  aside  the  Act  of  1882  upon  this 
simple  ground,  that  the  3rd  section,  which 
contains  the  words  which  are  relied  on, 
says:  "The  Bills  of  Sale  Act,  1878,  is 
hereinafter  referred  to  as  'the  principal 
Act,'  and  this  Act  shall,  so  far  as  is  con- 
sistent with  the  tenor  thereof,  be  oonstmed 
as  one  with  the  principal  Act."    Then  are 
added  the  words  which  are  relied  upon : 
<'  but,  unless  the  context  otherwise  requires, 
shall  not  apply  to  any  bill  of  sale  duly 
registered  before  the  commencement  of  this 
Act  so  long  as  the  registration  thereof  is 
not  avoided  by  non-renewal  or  otherwise." 
Well,  it  appears  to  me  that  whatever 
the  effect  of  those  words  "  but  unless,"  and 
what  follows,  may  be  as  to  bills  of  sale 
which  are  within  the  principal  Act,  the 
registration  of  which  may  be  avoided  by 
non-renewal,  they  cannot  possibly  have  the 
effect  of  extending  the  provisions  of  the 
Act  of  1882  to  old  bills  of  sale  which  are 
neither  by  any  clear  and  express  words 
brought  retrospectively  within  the  Act  of 
1882,  nor  are  within  the  Act  of  1878; 
and  I  have  already  shewn  that  this  bill  of 
sale  is  not  within  the  principal  Act,  the 
Act  of  1878. 

That  brings  us  back,  therefore,  purely 
and  simply  to  the  question,  What  is  the 
effect  of  the  Act  of  1854f  In  that  Act 
there  are  only  two  sections  which  are  at  all 
material  to  be  referred  to— «tnd,  in  my  judg- 
ment, only  one,  which  is  the  Ist.  Another 
has  been  referred  to  in  the  argument 
as  perhaps  bearing  upon  the  question— 
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namelv,  the  7th,  containing  the  definition 
of  apparent  poesesfdon.     But  what  is  this 
1st  section  of  the  Act  of  18541     Read 
shortly  it  is  this,  that  every  bill  of  sale  of 
personal  chattels  shall,  as  against  assignees 
in  bankruptcy,  and  as  against  execution 
creditors,  be  null  and  void  so  far  as  regards 
the  property  in  or  right  to  the  possession  of 
any  personal  chattds  comprised  in  such  bill 
of  sale  which  at  the  time  of  the  bankruptcy, 
or  of  executing  the  process,  as  the  case  may 
be,  and  alter  the  expiration  of  a  period  of 
twenty-one  days,  shall  be  in  the  posses- 
sion, or  apparent  possession,  of  the  person 
making  such  bill  of  sale,  or  of  any  person 
against  whom  the  process  shall  have  issued, 
under  or  in  the  execution  of  which  such 
bill  of   sale   shall   have    been    made    or 
given,  as  the  case  may  be.     It  is  argued 
that  those  words,  according  to  their  true 
and  proper  meaning,  overreach  all  inter- 
mediate transactions  whatever,  changing 
the  title    to    the  property  between  the 
original  unregistered  bill  of  sale  and  the 
execution  if  at  the  time  of  the  execution 
the  property  is  **  in  the   possession,  or 
apparent  possession,  of  the  person  making 
the  bill  of  sale,  or  of  any  person  against 
whom  the  process  shall  have  issued,  under 
or  in  the  execution  of  which  such  bill  of 
sale  shall  have  been  made  or  given.''  I  am 
not  quite  sure  that  I  entirely  grasp  the 
effect  of  that  latter  alternative,  and  perhaps 
it  would  be  better  to  say  nothing  about  it ; 
but  the  argument  is,  as  I  have  said,  that, 
at  all  events,  if   the  goods  are  in  the 
possession,  or  apparent  possession,  of  the 
person  who  made  the  bill   of   sale-^no 
matter  what  time  may  have  elapsed:* no 
matter  what  intermediate  transactions  may 
have  taken  place,  bona  fide  as  well  as  other- 
wise :  no  matter  what  alteration  in  the 
tide  to  the  goods  and  chattels  may  have 
been  effected  by  those  intermediate  trans- 
actions— still  you  have  only  two  things  to 
look  at — the  original  bill  of  sale,  and  the 
final  execution  and  the  state  of  possession 
at  that  time.     "  Apparent  possession  "  is 
defined,  but  it  appears  to  me  that  there 
is  nothing  in  the  definition  having  any 
other    bearing  on  the  language  of  this 
clause,  except  to  shew  that  formal  pos- 
session is  not  to  exclude  the  operation  of 
this  Ist  section  in  favour  of  an  execution 
creditor. 
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I  think  that  it  might  perhaps  be  enough 
to  look  at  the  words  ''comprised  in  such 
bill  of  sale,"  and  the  words  that  the  bill 
of  sale  shall  "  be  null  and  void."  It  is 
impossible  that  those  words  can  have  been 
meant  by  the  Legislature  to  apply  to  a  case 
in  which  the  existing  title  does  not  depend 
upon  the  bill  of  sale,  and  in  which  the  goods 
are  not,  for  any  present  purpose,  comprised 
in  the  bill  of  sale  at  all.  They  have  passed 
out  of  that  condition.  They  have  passed 
into  the  hands  of  a  subsequent  purchaser, 
who  takes  a  title  not  dependent  upon  the 
continued  subsistence  or  efficacy  of  the  bill 
of  sale  at  all ;  and  he  takes  it  at  a  time 
when  there  is  no  execution  and  no  bank- 
ruptcy in  respect  of  which  the  title  of  the 
person  selling  to  him  was  liable  to  be 
impeached. 

It  seems  to  me,  therefore,  that  it  is  quite 
impossible  to  say  that  a  spent  transaction 
of  that  kind — for  that  bill  of  sale  is  as 
entirely  spent  as  if  it  had  been  null  and 
void  to  all  intents  and  purposes,  indepen- 
dently of  the  Act — can  be  revived,  as  it 
were,  for  the  purpose  of  being  destroyed, 
to  let  in,  as  against  the  true  title,  a  sub- 
sequent execution  creditor.  It  is  not 
sufficient  to  say  that  the  same  thing 
might  have  happened  if  it  had  been  an 
absolute  transfer  by  bill  of  sale.  I  assume 
that  it  might  have  been,  and  I  agree  that 
the  argument  probably  would  have  been- 
the  same.  If  the  subsequent  transferee  in 
that  case,  as  in  this  case,  leaves  the  goods 
in  the  apparent  possession  of  the  person 
who  is  the  grantor  of  the  original  bill  of 
sale,  and  himself  does  not  register  his  own 
title ;  if  his  title  is  by  an  absolute  bill  ot 
sale,  or  if  he  grants  a  title  to  somebody 
else,  whether  absolute  or  conditional ;  and 
if  that  person  does  not  register  it,  then  he 
in  the  one  case,  and  his  assignee  in  the 
other,  will  be  liable,  no  doubt,  to  have  his 
title  defeated  by  a  subsequent  execution, 
not  because  the  person  to  whom  the  first 
bill  of  sale  was  given  has  not  registered  it, 
but  because  the  person  who  has  got  the 
second  bill  of  sale  has  not  registered  it, 
and  leaves  it  in  a  position  of  danger.  I 
do  not  think,  therefore,  that  that  varies  the 
matters  in  any  degree  whatever ;  but  I  do 
think  that,  as  against  the  true  owner,  you 
must  find  in  the  Acts  something  which 
takes  away  his  right.   Now  there  is  nothing 


254 


aiTEEN'S  BENCH  DIVISION. 


[N.8. 


Chokson  v.  Swire,  ff.L. 


in  these  Acts  which  gives  to  any  execution 
creditor  any  right  to  seize  property  because 
it  13  in  the  apparent  possession  of  his 
debtor,  though  it  does  not  really  belong 
to  him,  unless  the  title  of  the  true  owner 
depends  upon  a  bill  of  sale  not  registered. 
All  the  other  conditions  of  apparent  pos- 
session, and  an  ownership  different  from 
that  of  the  apparent  owner,  may  exist,  but 
there  is  nothing  whatever  in  this  Act  of 
Parliament,  at  all  events,  which  gives  an 
execution  creditor  the  right  on  that  account 
to  take  property  which  does  not  belong 
to  his  debtor.  If,  therefore,  the  right  is 
claimed,  it  can  only  be  claimed  upon  the 
strict  conditions  of  this  Act ;  and  it  must 
be,  because  at  the  time  when  the  execution 
takes  place  there  is  a  bill  of  sale  governing 
the  title  to  that  particular  property  in 
which,  in  that  sense,  the  goods  in  question 
are  comprised,  and  because,  if  that  bill  of 
sale  were  at  that  moment  null  and  void, 
the  title  would  be  destroyed  by  its  nulli- 
fication. But  that  is  not  the  state  of  the 
case  here.  Here  the  title  had  passed  away 
from  the  bill  of  sale  altogether.  There  had 
been  an  out-and-out  sale — bona  fide,  as  the 
jury  found — ^to  an  absolute  owner  who  no 
longer  held  by  virtue  of  that  bill  of  sale  at 
all,  but  held  by  virtue  of  a  sale  which  had 
been  made  to  him ;  and  then  he,  unoficUu, 
makes  an  assignment  to  another  person, 
and  that  other  person  has  duly  registered 
the  bill  of  sale  under  which  he  claims. 

I  think,  under  these  circumstances,  the 
judgment  appealed  from  is  right,  and  ought 
to  be  affirmed. . 

Lord  Blackburn. — I  am  of  the  same 
opinion.  I  think  that  in  the  judgment  of 
Mr.  Justice  Cave  there  is  only  one  point 
(but  that  is  a  very  important  point)  on 
which  I  am  inclined  to  differ  from  him. 
The  Court  of  Appeal,  I  think,  indicate 
what,  in  my  mind,  is  the  true  ground  upon 
which  Mr.  Justice  Cave  was  wrong ;  but 
they  also  indicate  a  good  many  other  things 
upon  which,  as  the  Lord  Chancellor  has 
said,  if  it  were  necessary  to  decide  upon 
them,  I  should  certainly  at  least  require 
to  hear  the  other  side  in  support  of  them. 
I  need  not  say  more  than  that.  It  all 
turns,  in  my  mind,  upon  the  construction 
of  a  few  words  in  an  Act  of  Parliament ; 
bat  I  will  first  oi  all  point  out  what  I  think 


is  the  real  object  of  these  Acts  of  Parlia- 
ment before  coming  to  the  interpretation  of 
the  words.  At  common  law  a  man  might 
take  a  security  upon  goods  without  carrying 
away  the  goods  or  taking  possession  of 
them.  Probably  he  could  not  have  taken 
a  pledge  or  pawn  at  common  law,  bat  he 
might  have  taken  a  sale  of  them  out  and 
out,  and  he  might  have  taken  the  legal 
property  in  them,  subject  to  the  power  to 
redeem  them  (what  is  commonly  called  a 
mortgage),  without  taking  possession  of 
them.  I  believe  he  might  have  done  that 
at  common  law,  and  that  he  might  have 
done  it  without  any  writing  before  the 
Statute  of  Frauds.  All  the  law  on  the 
subject  will  be  found  in  Twt/ne*8  Case  (7) 
and  the  notes  upon  Twyn^s  Case  (7) ;  but 
this  loile  got  established,  that  when  the 
goods  were  not  taken  away,  but  were  left 
in  the  hands  of  the  man  who  had  had  them 
previously,  that  which  had  been  thought 
before  to  make  the  transaction  void  was 
really  no  more  than  evidence  of  fraud — ^it 
was  evidence  to  go  to  the  jury,  a  badge  of 
fraud;  and  if  a  man  came  forward  sud- 
denly— when  there  was  an  execution,  for 
instance,  issued  against  ^the  person  in  pos- 
session of  the  goods — and  said,  ''At  an 
antecedent  time  I  had  a  security  upon 
these  goods,  and  I  left  them  in  the  pos- 
session of  the  debtor  all  that  time/'  the 
not  having  taken  possession  was  evidence 
that  the  tiling  was  a  sham — ^it  was  not 
conclusive,  it  was  not  a  matter  of  law; 
but  it  was  evidence  that  the  thing  was 
a  sham.  Upon  that  two  evils  arose,  and 
very  important  ones  they  were.  In  the 
first  place,  it  often  happened  that  thwe 
was  really  a  sham  put  up  to  endeavour 
to  defeat  a  man,  and  there  was  a  great 
quantity  of  perjury,  of  fighting  and  expense, 
before  it  was  proved  to  be  a  sham.  That 
was  a  great  eviL  The  other  was  that  there 
were  real  honest  transactions  which  were 
asserted  to  be  shams  when  they  were  not, 
and  in  those  cases  there  was  apt  to  be  much 
perjury  and  great  expense  before  it  was 
decided.  For  those  reasons  it  was  thought 
— and  reasonably  and  properly  so — that  it 
was  desirable  to  put  a  stop  to  this. 

That  was  the  beginning  of  the  series  of 
Bills  of  Sale  Acts,  the  first  of  which  was 
passed  in   1854,  and  said  this :   Where 

(7)  3  Rep.  80  ;  1  Sm.  L.O.  (8th  ed<)  p.  1. 
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there  is  a  bill  of  sale,  or  where  there  is 
a  written  agreement,  in  which  it  appears 
that  70a  have  got  a  security,  or  even,  I 
suppose^  a  transfer  of  the  whole  property — 
at  all  events,  that  you  have  got  a  security, 
a  bill  of  sale — that  shall,  within  a  short 
time,  be  registered,  and  two  things  are  to 
follow  from  it.  In  the  first  place,  its 
being  registered  will  put  an  end  to  any 
fear  that  any  one  should  start  forwards 
afterwards  and  say,  **  The  transaction  being 
kept  secret  is  a  proof  that  it  was  a  sham 
transaction" — ^for,  it  being  actually  regis- 
tered, as  bills  of  sales  were  required  to  be,  it 
oould  no  longer  be  secret,  and  there  would 
be  no  badge  of  fraud  in  that  respect.  The 
other  was,  if  it  be  not  registered,  then, 
so  long  as  the  goods  are  in  the  apparent 
possession  of  the  person  to  whom  they 
originally  belonged,  so  long  it  shall  be 
void  as  against  a  certain  class  of  persons — 
namely,  execution  creditors,  and  various 
other  persons  that  were  named.  The  only 
thing  that  I  would  say  at  the  outset  upon 
this  with  regard  to  the  1st  section  is  that 
the  first  Bills  of  Sale  Act  applied  not  only 
to  sales  and  transfers  by  the  grantor  (the 
man  who  had  the  goods)  by  way  of  security 
and  otherwise,  but  also  to  traiisfers  by  the 
sheriff  when  he  had  seized  these  goods. 
Nobody  for  a  moment  would  suppose  that 
it  was  a  possible  thing,  when  the  sheriff 
had  seized  the  goods  and  sold  them,  that 
the  sheriff  should  make  out  a  bill  of  sale, 
and  that  the  sheriff  should  keep  possession 
— ^that  was  out  of  the  question.  But  it 
was  thought — and,  indeed,  it  was  found  by 
experience — that  a  very  common  mode  in 
which  a  sham  actually  took  place,  when 
there  was  an  execution,  was  this,  that  the 
execution  debtor  bought  back  his  own  goods, 
getting  a  man  of  straw  to  come  forward  and 
pretend  this :  '*  It  is  I  who  have  bought  them 
from  the  sheriff,  and  although  I  have  lent 
money  to  you,  and  you  have  given  me 
security,  and  I  let  you  have  the  goods, 
still  it  is  I  who  buy  them  from  the  sheriff." 
Consequently  the  Act  of  Parliament  very 
judiciously  said  bills  of  sale  shall  be  regis- 
tered as  well  when  they  are  given  by  the 
man  himself  as  when  the  sheriff  has  taken 
them  in  execution  from  him.  And  that 
is  what  I  was  alluding  to  when  I  asked 
the  Solicitor-General  a  question  on  the 
subject  in  the  course  of  the  argument. 
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I  could  not  remember  the  words,  but 
they  occur  in  a  line  and  a  half  of  the 
1st  section  of  the  Act  of  1854 ;  but  nothing 
of  that  sort  applies  here,  nothing  arises 
here  about  it,  for  no  sheriff  had  anything 
to  do  with  this  matter. 

Now,  coming  to  apply  this  Act  to  the 
present  case,  we  find  tiiat  in  1873  the 
Kev.  Samuel  Yaughan  was  in  debt.  It 
appears  from  a  bill  of  sale  which  is  in 
evidence  here  that  he  was  in  debt  to  a  bank, 
I  think,  and  there  was  a  considerable  sum 
of  money  which  he  had  got  advanced  to 
him,  and  there  were  some  costs  which  had 
to  be  paid.  Mr.  Swire,  who  seems  to  have 
been  his  brother-in-law,  and  also  trustee, 
I  suppose,  for  Mrs.  Yaughan — we  do  not 
really  know  about  it,  he  was  a  friend  and 
brother-in-law,  at  all  events — did  agree  to 
advance  money  to  pay  off  that  debt ;  and 
for  that  purpose — it  was  a  veiy  proper  thing 
to  do — he  said  :  I  will  take  the  goods  from 
you ;  I  will  take  a  security,  if  yon  like, 
upon  all  those  goods — and  if  you  pay  off 
that  security,  well  and  good ;  if  not,  it  is 
evident  that  the  intention  of  Mr.  Swire 
was  that  these  goods  should  be  a  security 
to  him  for  the  money  which  he  had  ad- 
vanced— whether  out  of  his  own  pocket,  or 
as  trustee  for  his  sister,  we  really  do  not 
know,  and  it  is  not  material ;  he  intended 
that  these  goods  should  be  a  security  for 
that  advance,  and  it  was  obviously  the 
intention  that  they  should  remain  in  the 
Kev.  Samuel  Yaughan's  house  and  be  used 
by  the  Kev.  Samuel  Yaughan  and  his 
family — in  fact,  be,  to  all  intents  and 
purposes,  in  the  apparent  ownership  of 
the  Rev.  Samuel  Yaughan.  That  bill  of 
sale,  as  was  necessary  under  the  Bills 
of  Sale  Act  which  then  existed  (this  was 
in  1873),  was  registered,  and  it  would 
therefore  at  the  end  of  five  years  require 
to  be  re-registered,  or  otherwise  it  would 
have  the  same  effect  as  if  it  had  never  been 
registered,  and  would  consequently  be  void 
as  against  the  class  of  persons  who  were 
named  in  the  Acts  existing  at  that  time. 
I  do  not  know  that  it  is  very  material  to 
say  anything  further  about  it  than  that. 

This  security,  which  was  taken  by  Mr. 
Swire  in  1873,  contained  at  the  end  a  pro- 
vision which,  I  think,  has  been  read  more 
than  once : — "  Provided  also,  and  it  is 
hereby  declared  and  agreed,  that  if  .the 
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said  mortgagor" — that  is  to  say,  if  Mr. 
Yaughan  did  not  pay  the  money  owed 
when  a  demand  had  been  made  in  writing 
within  seven  days,  then  it  should  be  in  the 
power  of  Mr.  Swire  or  his  assigns  to  sell 
the  goods  absolutely  by  private  bargain. 
That  was  the  provision  that  was  inserted. 
Now  it  happened  that  at  the  time  when 
this  transaction  took  place  it  became 
known  to  people  that  there  was  a  creditor 
who  was  likely  to  come  upon  the  Kev. 
Samuel  Yaughan  and  to  seize  his  goods — 
or  rather  not  his  goods,  but  the  goods 
which  were  in  his  apparent  possession  as 
it  was  said ;  and  people  also  became  aware 
that  owing  to  the  neglect — I  know  not  of 
whom — however,  the  de  facto  neglect  to 
re-register  the  bill  of  sale,  inasmuch  as  the 
term  of  five  years  had  elapsed  in  1878, 
that  bill  of  sale  had  become  an  unregistered 
bill  of  sale,  and  was  consequently  void  as 
against  those  against  whom  unregistered 
bUls  of  sale  were  made  void,  though  not, 
under  the  law  as  it  then  stood,  void  as 
against  anybody  else.  That  being  so,  there 
is  no  doubt  in  my  mind  that  foraial  notice 
to  Mr.  Yaughan  to  pay  o£f  the  money  was 
given,  in  order  that  at  the  end  of  seven 
days  Mr.  Swire  should  be  in  a  position 
legally  to  sell  the  goods.  I  have  no  doubt 
whatever  that  that  was  done,  and  there  is 
no  doubt  whatever  in  my  own  mind  that 
that  was  done  for  the  very  purpose  and 
object  that  by  selling  those  goods  they 
should  be  able  to  defeat  the  creditor  who 
would  come  against  the  E.ev.  Samuel 
Yaughan  and  would  seize  those  goods 
which  really  and  truly  belonged  to  Mr. 
Swire — at  least  for  all  substantial  purposes 
they  belonged  to  him,  because  I  suppose 
they  were  mortgaged  to  their  full  value — 
but  which  had  been  left,  as  I  have  described, 
in  the  possession  of  the  Eev.  Samuel 
Yaughan.  There  is  nothing  whatever  il- 
legal, there  is  nothing  immoral,  there  is 
nothing  improper  in  that.  It  is  conceded 
that  it  would  have  been  perfectly  good 
when  that  notice  had  been  given  if  Mr. 
Swire,  acting  in  his  own  interests,  had 
come  with  porters  and  taken  the  goods 
and  carried  Uiem  out  of  the  house,  although 
that  had  been  done  only  two  minutes 
before  the  sheriff's  officer  had  turned  the 
comer  of  the  street  to  come  and  seize  them 
all;  it  would  have  been  perfectly  legal 


and  right  to  do  that  instead  (^  determining 
to  take  the  goods  out  of  the  apparent 
ownership  of  the  Eev.  Samuel  Yaughan 
in  the  way  it  was  done.  I  agree,  for  my 
own  part,  I  make  no  doubt  at  all,  that  it 
was  really  and  entirely  with  that  object 
that — Mr.  Charles  Yaughan,  the  son  of  the 
Kev.  Samuel  Yaughan,  not,  I  dare  say, 
having  much  money  of  his  own,  probably 
no  immediate  money — Mr.  Swire,  advised 
I  suppose  by  lawyers  that  this  was  the 
best  course  to  pursue,  said,  ''  I  will  sell 
them  to  you,  Charles,  as  soon  as  I  have 
got  the  right  to  do  it.  You  cannot  pay 
me,  I  know,  you  have  not  got  the  money, 
but  I  will  lend  you  the  money.  I  agree 
to  sell  the  goods  to  you  and  transfer  the 
goods  to  you,  and  when  they  are  transferred 
to  you  I  will  lend  you  the  money  if  you 
will  then  give  me  a  new  bill  of  sale  upon 
the  goods  so  as  to  make  them  a  security 
for  the  money  I  lend  you."  I  have  no 
doubt  that  that  which  was  done  in  that 
way  was  intended  to  be  done  for  the  very 
purpose  of  defeating  an  execution  un- 
doubtedly, and  of  keeping  these  goods  un- 
sold for  the  benefit  of  the  dying  &ther,  the 
Hev.  Samuel  Yaughan,  and  the  mother,  I 
suppose,  if  she  is  sdll  alive,  and  thechildren. 
So  far  fix>m  thinking  that  was  wrong  or 
immoral,  I  think  myself  that  it  was  highly 
moral  and  right.  It  would  have  been 
very  wrong  and  very  improper  to  pretend 
to  do  all  tUs,  no  doubt;  but  BO&rm>m  its 
being  wrong  or  improper  to  do  it,  I  think 
it  was,  as  I  say,  highly  moral  and  right. 
The  question  as  to  whether  or  no  it  was  a 
sham,  the  question  whether  or  no  there 
was  really  a  bona  fide  transaction  to  the 
effect  which  I  have  described,  was  left  to 
the  jury,  and  their  finding  is  unimpeached. 
Then  comes  the  question  of  law.  Now, 
says  Mr.  Justice  Cave,  ''they  prove  an 
agreement  between  Charles  Yaughan  and 
Mr.  Swire,  by  which  the  property  in  the 
goods  was  transferred  from  Mr.  Swire  to 
Charles  Yaughan."  Now,  had  that  been  so^ 
as  at  present  advised,  I  ^ould  say,  subject 
to  what  might  be  said  by  the  other  side  if  it 
was  necessary  to  hear  them,  that  there  waa 
an  apparent  ownership  in  Samuel  Yaughan 
at  that  time,  and  I  should  have  said  that 
if  Mr.  Swire  had  agreed  to  transfer  the 
property  from  himself  to  Charles  Yaughan, 
Charles  Yaughan  would  be  in  the  same 
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podtion  and  no  better  than  Mr.  Swire. 
^ut  instead  of  thinking  that  it  was  an 
agreement  to  do  that,  I  think  it  was  in- 
tended to  be,  and  was,  an  agreement,  not 
•that  Mr.  Swire  would  transfer  his  own 
rights,  after  having  given  the  due  notice 
by  which  he  was  enabled  either,  as  I  said 
before,  to  come  with  porters  and  carry 
away  the  goods  and  so  put  an  end  to  the 
matter,  or  to  sell  the  property  out  and  out 
of  the  Bev.  Samuel  Yaughan  in  those 
goods ;  it  was  not  an  agreement  that  he 
would  transfer  his  own  right,  but  that  he 
would  transfer  the  absolute  property  in 
the  goods.  What  Mr.  Swire  had  was  the 
goods  subject  to  an  equity  of  redemption  ; 
what  he  conferred  upon  Charles  Yaughan 
was  very  likely  not  of  more  value,  but  it 
was  a  different  thing.  It  was  the  property 
in  the  goods  without  any  equity  of  redemp- 
tion, and  if  the  transaction  was  a  bonajide 
one  (and  1  do  not  myself  see  the  slightest 
ground,  when  it  has  been  explained  as  I 
have  explained  it,  for  saying  it  was  not 
perfectly  bona  ^fide),  I  do  not  see  how  it 
comes  within  the  earlier  Act  The  earlier 
Act  makes  the  unregistered  bill  of  sale 
void  as  against  those  issuing  process  against 
the  maker  of  the  bill;  but  it  does  not, 
when  a  title  is  acquired  under  the  bill  of 
sale  bona  Jide,  before  there  was  any  one 
who  had  the  tight  to  avoid  the  bill  of  sale, 
make  that  title  void  in  favour  of  a  person 
whose  right  to  avoid  the  bill  of  sale  came 
into  existence  afterwards;  and  that,  in 
the  present  case,  was  not  until  the  time 
of  the  execution,  when  the  sheriff's  officer 
came  in.  It  seems  to  me,  therefore,  that 
upon  that  ground  I  should  say  that  Mr. 
Justice  Cave  made  a  mistake  and  was 
under  a  misapprehension  upon  that  point. 
Upon  the  rest  I  should  be  inclined  to 
agree  with  him.  We  have  not  heard  the 
counsel  for  the  respondents,  and  it  may 
be  that  on  some  of  the  other  points 
the  Court  of  Appeal  may  be  right.  I 
will  not  say  that  they  are  not,  but  upon 
that  ground  I  think  that  this  was  not  a 
case  in  which,  under  the  Acts  which  had 
been  passed  down  to  1878  (I  do  not  go 
farther  than  that),  it  would  have  been 
void  as  against  any  one  else.  It  is  said 
that  the  Act  of  1882  has  the  effect  of 
making  it  void  absolutely,  or  to  a  greater 
extent.  It  may  be  that  in  other  cases  it 
Vol.  64^-Q3. 
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may  be  seen  to  be  so  as  regards  later  bills 
of  sale,  but  as  far  as  the  present  case  is 
concerned,  for  reasons  which  I  do  not  re- 
peat, as  they  have  been  stated  by  the  Lord 
Chancellor,  and  which  are  satisfactory  to 
my  mind,  I  think  that,  if  the  Act  of  1882 
has  the  effect  of  making  future  bills  of 
sale  void  in  that  way,  it  was  not  intended 
to  be  retrospective  so  as  to  bring  it  into 
operation  in  the  present  case  and  apply  it 
to  a  bill  of  sale  which  was  not  re-registered 
at  the  time  when  it  ought  to  have  been, 
that  bill  of  sale  itself  having  been  made 
before  the  Act  of  1878  came  into  operation, 
and,  of  course,  long  before  the  passing  of 
the  Act  of  1882.  For  those  reasons  1 
agree  in  the  judgment  which  has  been  pro- 
posed. 

Lord  Watson  and  Lobd  EitzGsbald 
concurred. 

Order  appealed  from  affirmed,  and 
appeal  diamiued  ttnth  coats. 


Solicitors — Johnson  &  WeathenJl,  agents  for 
Storer  Sc  Lloyd,  Manchester,  for  appellants ; 
Prltchard,  Englefield  &  Co.,  agents  for 
Southam  &  Harwood,  Manchester,  for  respon- 
dents. 
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THE  QUEEN  V,  SIBLT. 


Poor  —  Bate  —  Overseers  —  Opposing 
Private  Bill  in  Parliament  —  Beasonable 
and  Moderate  Expenses-^ AUowanoe  by 
Auditor. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Bep.  M.C.  23.] 
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[IN  THE  COURT  OF  APPEAL.] 

1885.     1      YATES,  plaintiff  in  error, 
Jan.  13,    >     THE  QUEEN,  defendant  in 
U 


885.     1 
Q.  13,    \ 
,16.     J 


error,* 


Criminal  Law — Libel — Criminal  Infor- 
mation— Newspaper  Libel  and  Registration 
Act,  1881  (44  <£•  45  Vict.  c.  60),  a.  3— Fiat 
of  Director  of  Public  Prosecutions. 

Section  S  of  the  Newspaper  Libel  and 
Registration  Act,  1881,  which  enacts  that 
"  No  criminal  prosecution  shall  be  com- 
menced against  any  proprietor,  publisher, 
editor^  or  any  person  responsible  for  the 
publication  of  a  newspaper,  for  any  libel 
published  therein,  vnthout  the  written  fiat 
or  allowance  of  the  Director  of  Public 
Prosecutions  in  England,  or  Her  Majesty^ s 
Attorney-General  in  Ireland,  being  first 
had  and  obtained,"  does  not  apply  to 
criminal  informations  for  libel. 

Writ  of  error  upon  a  judgment  of  the 
Queen's  Bench  Division  upon  a  criminal 
information  for  libel. 

Aoriminal  information  wasatthe  instance 
of  the  Earl  of  Lonsdale  filed  against  the 
plaintifi  in  error  in  respect  of  a  libellous 
article  published  in  a  newspaper  of  which 
he  was  the  proprietor.  A  rule  nisi  was 
then  obtained  to  shew  cause  why  the  in- 
formation should  not  be  quashed  on  the 
ground  that  the  fiat  of  the  Director  of 
Public  Prosecutions  had  not  been  obtained 
in  accordance  with  section  3  of  the  News- 
paper Libel  and  Registration  Act,  1881  (1). 
The  majority  of  the  Court  discharged  the 
rule,  being  of  opinion  that  the  section  did 
not  apply  to  criminal  informations.  This 
decision,  which  inyolved  the  same  question 
as  that  raised  on  the  writ  of  error,  is 
reported  62  Law  J.  Rep.  Q.B.  778. 

Ultimately  judgment  was  given  where- 
by the  defendant  to  the  information  was 
sentenced  to  four  months'  imprisonment 

*  Cbram  Brett,  M.R.,  Cotton,  L.J.,  and 
Lindley,  L. J. 

(1)  44  k  46  Vict.  c.  60.  s.  3 :  **  No  criminal 
prosecution  shall  be  commenced  against  any 
proprietor,  publisher,  editor,  or  any  person  re- 
sponsible for  the  publication  of  a  newspaper, 
for  any  libel  pnblished  therein,  without  the 
written  fiat  or  allowance  of  the  Director  of 
Pablio  Prosecutions  in  England,  or  Her  Majesty's 
Attomey-Oeneral  in  Ireland,  being  first  had  and 
obtained." 


as  a  misdemeanant  of  the  first  diTisioQ. 
Thereupon  he  brought  error  on  the  record 
on  the  ground  that  he  could  not  have  been 
proceeded  against  by  the  information  in 
question  without  the  written  fiat  or  allow- 
ance of  the  Director  of  Public  Prosecutions 
having  been  first  obtained  in  accordance 
with  section  3  of  the  Newspaper  Libel  and 
Registration  Act,  1881. 

C.  RusseU,  Q.C.J  and  Box  (with  them 
Poland),  for  the  plaintiff  in  error.— This 
Act  includes  criminal  informations,  which 
in  the  legislation  on  the  subject  have 
always  been  placed  in  the  same  category 
with  indictments.  Thus  Fox's  Libel  Act 
(32  Geo.  3.  c.  60)  includes  criminal  infor- 
mations. Similarly,  60  Geo.  3  and  1  Geo. 
4.  c.  8  (the  Act  against  Seditions  Libels), 
the  Parliamentary  Papers  Publication  Act 
(3  &  4  Vict.  c.  9),  and  Lord  Campbell's 
Libel  Act  (6  <&  7  Vict,  c  96)  applied  to 
criminal  informations  as  well  as  to  indict- 
ments. These  Acts  did  not  use  the  words 
"  criminal  prosecution  " ;  but  if  those  words 
do  not  include  criminal  informations,  this 
Act  is  the  first  of  the  series  which  exdudes 
them.  If  a  criminal  information  is  not  a 
"criminal  prosecution,"  what  is  iti  In 
Hawkinses  Pleas  of  the  Crown  (vol.  ii.  c. 
26.  s.  4),  it  is  laid  down  that  criminal  in- 
formations differ  from  indictments  in  little 
else  except  that  they  are  not  found  by  a 
gfrandjury.  So  also  in  Comer* s  Crown 
Practice  (p.  168),  Chitty^s  Criminal  Law 
(vol.  i.  p.  842),  and  Rlackstone^s  Commenr 
taries  by  Coleridge  (vol.  iv.  p.  310).  It 
is  not  necessaiy  to  contend  that  the  section 
applies  to  ex  officio  informations  for  libel, 
but  it  has  been  usual  to  include  even  ex 
officio  informations  in  statutes  in  pari 
materia.  The  words  ''criminal  prosecu- 
tion "  occur  in  only  two  places  in  the  Act 
— ^in  the  preamble,  and  in  this  section. 
In  the  preamble  it  is  recited, ''  Whereas 
it  is  eiq)edient  to  amend  the  law  affect- 
ing civil  actions  and  criminal  proeecu- 
tions" — thus  dividing  the  whole  subject 
in  half.  The  word  is  used  in  the  same 
comprehensive  sense  in  section  3.  That 
the  word  ''  prosecution  "  is  rightly  applied 
to  informations  is  shewn  by  4  &  5  Will. 
&  M.  c.  18,  60  Geo.  3  and  1  Geo.  4.  c  4, 
and  6  &  7  Vict.  c.  96.  The  prosecution 
by  information  commences  so  soon  as  a 


Vol.  54.] 
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motion  ifl  made  for  a  inile  nisi  to  file  a 
criminal  information.  It  was  held  in 
Clarki  y.  Postan  (2)  that  the  prosecution 
in  an  action  for  malicious  prosecution 
began  with  the  information. 

Section  3  may  be  construed  so  as  to 
work  with  the  Vexatious  Indictments  Act, 
which  applies  to  indictments  onlj.  The 
proaecution  by  information  commences 
with  the  application  for  the  rule  nm, 
which  is  analogous  to  the  application  to  a 
magistrate  for  a  warrant  or  summons. 
Therefore  the  suggested  difficulty,  that  the 
Director  could  overrule  the  decision  of  the 
Queen's  Bench  Division,  disappears.  The 
words  "  criminal  prosecution  "  ai'e  always 
understood  to  include  prosecutions  by 
criminal  information.  The  words  of  the 
section  are  clear,  and  should  be  construed 
in  their  natural  sense,  the  consequences  of 
the  construction  being  left  to  the  Legis- 
lature to  remedy. 

The  cases  of  The  Queen  v.  Steele  (3)  and 
The  Queen  v.  Fletcher  (4)  were  also  re- 
ferred to. 

The  AttOTThey-General  (Sir  H,  James, 
Q.C.)f  and  Danckwerts,  for  the  defendant 
in  error.  —  Assuming  that  the  words 
"  criminal  prosecution  "  can  include  crimi- 
nal information,  still  general  words  are 
only  to  be  applied  to  that  to  which  they 
can  be  reasonably  applied,  and  if  absurdity 
will  be  caused  by  their  being  applied  to 
a  particular  matter,  the  general  words 
should  be  limited  so  as  to  exclude  it  and 
prevent  the  absurdity.  Examples  of  such 
a  construction  are  to  be  found  in  the  fol- 
lowing cases — StracUing  v.  Morgan  (5), 
Byston  v.  Studd  (6),  Eeydon'a  Case  (7), 
Wigan  v.  Fowler  (8),  and  Harding  v. 
Preece  (9).  Applying  those  principles  to 
section  3,  it  cannot  be  contended  that  the 
words  apply  to  criminal  informations  ex 
officio  by  the  Attorney-General.  It  would 
be  absurd  to  say  that  in  Ireland,  where 

(2)  6  Car.  &  P.  423. 

(3)  46    Law    J.    Bep.    M.C.   1 ;    Law    Itep. 
2  Q.B.  D.  37. 

(4)  46    Law    J.    Rep.    M.C.  4 ;    Law   Bep. 
2  Q.B.  D  43. 

(6)  Plow.  199,  203. 

(6)  Flow.  469, 465. 

(7)  3  Rep.  7. 

(8)  1  Stark.  459. 

(9)  61  Law  J.  Rep.  Q.B.  615;  Law  Rep. 
9  Q.B.  D.,  at  p.  297. 
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there  is  no  Director  of  Publi^  Prosecu- 
tions, the  Attorney-General  is  to'give  leave 
to  himself.  Nor  could  it  be  said  that  in 
England  the  Attorney-General  was  to  ask 
leave  from  the  Director  to  file  an  informa- 
tion on  behalf  of  the  Crown.  Therefore  it 
must  be  admitted  that  there  must  be  some 
limitation,  and  the  only  question  is  as  to 
the  detrree  of  limitation. 

The  commencement  of  the  prosecution 
is  when  the  information  is  filed — ^that  is, 
after  the  rule  is  made  absolute.  Before  4  <& 
5  Will.  &  M.  c.  18,  the  information  was 
the  commencement,  for  there  was  nothing 
previous  to  it.  The  rule  nisi  or  absolute 
required  by  that  Act  was  mere  matter 
of  procedure — see  The  King  v.  Robinson 
in  the  note  to  King  q.L  v.  Cole  (10).  As 
to  the  analogy  under  the  Church  Disciphne 
Act,  see  Ditcher  v.  Denison  (11)  ]  and  of 
a  capias  under  an  information  in  the 
Exchequer,  see  7%«  Attorney-General  v. 
Brown  (12).  As  to  the  analogy  of  pro- 
ceedings before  magistrates,  the  case  of 
Clarke  v.  Postan  (2)  does  not  shew  that 
the  information  was  the  commencement  of 
the  prosecution. 

The  evil  to  be  remedied  by  section  3  of 
the  Act  of  1881  was  that  persons  could 
formerly  go  before  magistrates  and  put 
newspaper  pix)prietor8  to  trouble  and  an* 
noyance.  But  informations  required  the 
leave  of  the  Court,  which  would  only  exer- 
cise its  jurisdiction  for  the  public  good 
—1  Hawk,  P.C.  (c.  28.  s.  3),  Black.  Com, 
(vol.  iv.  p.  309),  and  Tfie  Queen  v.  Labou- 
chere  (13).  In  the  case  of  criminal  infor- 
mations the  evil  does  not  exist. 

If  the  fiat  is  necessary  before  the  appli- 
cation to  the  Court,  the  Court  will  not  be 
permitted  to  exerdse  its  juiisdiction,  which 
will,  therefore,  be  ousted ;  but  that  cannot 
be  done  withoutclear  words — see  Bac,  Abr,, 
tit.  "  Court  of  King's  Bench,"  A.,  Thatcher 
V.  Waller  {li)f  Smith  v.  The  Commissioners 
of  Sewers  (16),  and  The  King  v.  Morley 
(IG).     As  to  the  construction  of  section  2, 

(10)  6  Term  Bep.  640. 

(11)  11  Moore  P.C.  324. 

(12)  Forrest,  110. 

(13)  53  Law  J.  Kcp.  Q.B.  362;    Law  Rep. 
12  Q.B.  D.  320. 

(14)  T.  Jones,  53. 
(irO  1   Mod.  44. 
(16)  2  Burr.  1010. 
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the  term  there  is  "  criminal  proceeding," 
which  is  far  larger  than  "  criminal  prose- 
cution." In  section  3  the  words  "  crimi- 
nal prosecution,"  even  if  they  popularly 
include  criminal  information,  which  is 
doubtful,  are  so  general  as  to  admit  of 
limitation.  As  to  section  6,  there  are 
cases  of  prosecution  by  indictment  which, 
although  not  met  by  the  Vexatious  Indict- 
ments Act,  are  met  by  section  3. 
Ru8uV,^  Q,C.,  replied. 

Cur,  adv.  vvU, 

The  following  judgments  were  delivered 
on  Jan.  16  : — 

Brett,  M.R. — In  this  case  a  criminal 
information  for  a  newspaper  libel  was  ex- 
hibited at  the  instance  of  a  private  prose- 
cutor against  the  defendant,  with  the  re- 
sult that  the  defendant  was  found  guilty. 
Upon  that  the  case  comes  before  us  upon 
a  writ  of  error,  and  we  have  no  juris- 
diction except  as  upon  such  a  writ,  inas- 
much as  the  case  is  a  criminal  case.  For 
the  error  on  the  record,  we  must  look  to 
the  information  itself.  The  objection  of 
the  plaintiff  in  error  comes  to  thisj  that 
to  obtain  the  leave  of  the  Public  Pro- 
secutor was  a  condition  precedent  to  the 
jurisdiction  of  the  Court,  and  not  merely 
a  regulation  which  might  or  might  not  be 
waived.  He  must  go  to  the  extent  of  saying 
that  this  is  a  condition  precedent  to  the 
jurisdiction  of  the  Court;  that  it  is  neces- 
sary to  aver  jurisdiction,  and  that  that 
averment  is  wanting.  The  first  thing  to 
determine  is,  whether  under  the  statute^  in 
question  it  is  a  condition  in  any  sense  that 
the  fiat  of  the  Director  of  Public  Prosecu- 
tions should  be  obtained — that  is,  whether 
section  3  of  the  Act  of  1881  applies  to 
criminal  informations  for  newspaper  libels 
at  the  suit  of  private  prosecutors.  If  it 
does,  then  at  some  time  or  other  it  would 
seam  that  the  fiat  must  be  obtained.  But 
if  it  does  not,  then  no  objection  can  be 
urged  to  this  information.  It  was  con- 
tended on  behalf  of  the  plaintiff  in  error 
that  section  3  does  apply  to  criminal  in- 
formations for  newspaper  libels  at  the  suit 
of  private  prosecutors;  and  the  first  point 
was  that  section  2  clearly  so  applies ;  and, 
if  so,  the  first  recital  in  the  preamble  of 
the  Act  must  also  so  apply,  and  then  the 
phrase  "criminal  prosecutions "  also  applies 


to  them,  in  which  case  the  same  interpre- 
tation must  be  given  to  the  same  phrase 
in  section  3.  That  section  2  does  apply  to 
criminal  informations,  I  do  not  doubt  in 
the  least ;  but  I  do  not  think  that  it  neces- 
sarily follows  that  the  phrase  "  criminal 
prosecutions  "  in  the  preamble  applies  to 
criminal  informations.  The  only  ail- 
ment which  can  be  urged  to  the  contrary 
is  that  section  2  cannot  go  beyond  the 
preamble.  The  phrase  in  section  2  is  not 
"criminal  prosecution,"  but  "proceeding," 
which  is  a  far  larger  term.  I  have 
no  doubt  that  a  proceeding  against  a  de- 
fendant for  libel  by  means  of  information 
is  a  *'  criminal  proceeding."  But  it  does 
not  follow  from  that  that  the  words  of  the 
preamble  are  as  large  as  section  2,  for  it  is 
well  known  that  a  positive  enactment  can 
go  beyond  a  preamble.  Whatever  may  be 
the  meaning  of  the  preamble,  it  is  clear 
that  section  6  goes  beyond  it,  for  it  extends 
to  all  libels,  whereas  the  preamble  refers 
only  to  newspaper  libels.  Therefore  it 
may  be  that  section  2  also  goes  beyond  the 
preamble ;  and  therefore  the  application  of 
section  2,  which  uses  a  different  term  from 
that  in  the  preamble,  does  not  assist  us  in 
construing  the  phrase  "  criminal  prosecu- 
tion "  in  the  preamble.  I  agree  that,  what- 
ever is  the  meaning  of  the  phrase  in  the 
preamble,  it  is  contraiy  to  every  canon  of 
construction  to  say  that  when  the  same 
phrase  occurs  in  the  section  a  different 
construction  can  be  given  to  it.  The 
question  is  reduced  to  the  same  thing — 
namely,  what  does  it  mean  in  one  or  both 
places. 

The  next  argument  was  that  in  Acts  of 
Parliament  in  pari  materia  informations 
and  indictments  have  always  been  dealt 
with  together,  and  that  the  Act  now  in 
question  would  be  the  first  in  which  they 
were  separated.  Several  Acts  of  Parlia- 
ment have  been  cited,  of  which  the  first  is 
32  Geo.  3.  c.  60.  But  distinct  phrase- 
ology is  there  used  to  distinguish  indict- 
ment from  information.  The  Act  speaks 
of  the  trial  of  "an  indictment " — which 
is  by  bill — "  or  information."  Then  the 
next  statute,  60  Geo.  3  and  1  Geo.  4.  c.  8, 
does  not  contain  either  of  the  phrases,  and 
therefore  does  not  assist  us.  Then  as  to  3 
&  4  Yict.  c.  9,  the  phraseology  used  is 
''  civil  or  criminal  proceeding  " ;  the  term 
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"criminal  prosecution"  not  being  used. 
Therefore  the  term  "  criminal  proceeding  " 
has  the  same  lai^ger  interpretation  as  in 
section  2  of  the  Act  of  1881,  but  does  not 
lead  us  to  the  meaning  of  **  criminal  pro- 
secution "  in  section  3.  Lord  Campbell's 
Act,  6  &  7  Vict.  c.  96,  speaks  of  "  any  in- 
dictment or  information  *' ;  so  there  when 
both  classes  are  to  be  brought  into  one 
enactment,  distinctive  phrases  are  used 
which  describe  both.  It  seems  to  me  that, 
so  fsLT  from  being  able  to  say  that  on  look- 
ing at  Acts  of  Parliament  in  pari  materia 
it  can  be  seen  that  the  phrase  "  criminal 
prosecution  "  has  been  applied  to  prosecu- 
tions by  way  of  indictment  or  information, 
they  tend  to  the  contrary,  for  they  shew 
that  when  Parliament  desires  to  deal  with 
both  indictment  and  information,  either 
words  are  used  which  must  comprise  both, 
or  distinctive  phraseology  is  used.  It  was 
said  that  the  term  "  criminal  prosecution  " 
is  the  ordinary  expression  used  in  legal 
proceedings  as  comprising  both  prosecu- 
tion by  indictment  and  by  information.  In 
the  firot  place,  it  seems  to  me  that  those 
veiy  Acts  of  Parliament  which  have  been 
cited  shew  that  that  is  not  so,  for  that 
phrase  is  never  so  used.  Secondly,  so  far 
from  saying  that  that  is  the  ordinary  mode 
in  which  lawyers  speak  of  prosecutions  by 
way  of  information,  in  my  opinion  that  is 
precisely  the  phrase  which  they  would  not 
use ;  and  in  speaking  of  prosecutions  for 
libel  they  would  mean  a  prosecution  in  the 
ordinary  way  by  indictment  by  a  bill 
found  by  a  grand  jury,  or  a  prosecution 
before  a  magistrate;  and  in  a  case  of 
criminal  information  for  libel  they  would 
not  say  that  the  defendant  had  been  pro- 
secuted, but  that  he  had  been  tried  on  an 
information  at  the  suit  either  of  a  private 
prosecutor  or  of  the  Attorney-General. 

Therefore,  to  say  that  the  term  "  criminal 
prosecution  "  is  a  phrase  which  is  used  by 
all  lawyers  as  one  comprising  both  prose- 
cutions by  indictment  and  by  information, 
is  a  proposition  which  cannot  be  maintained. 
But  that  is  a  general  phrase  which,  ac- 
cording to  the  ordinary  English  language 
and  legal  scientific  language,  may  comprise 
several  different  modes  of  prosecution — 
namely,  prosecution  by  way  of  bill  of  in- 
dictment by  a  grand  jury,  prosecution 
before  a  magistrate,  or  prosecution  by  way 
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of  criminal  information.  Therefore  there 
is  a  general  term  which  may  comprise 
several  modes  of  dealing  with  the  matter. 
When  in  such  circumstances  the  question 
is  raised  whether  a  case  which  the  general 
term  may  comprise  is  not  within  it,  the 
true  canon  of  construction  is  that,  if  it 
can  be  shewn  that  the  case  is  not  within 
the  mischief  of  the  enactment,  and  that 
to  include  it  will  lead  to  an  absurdity, 
then  the  Court  ought  to  say  that  the 
general  phrase  does  not  comprise  that  par- 
ticular case,  because  to  include  it  would 
produce  an  absurdity  with  regard  to  that 
which  is  not  within  the  mischief. 

Then  we  must  consider  whether  the  case 
of  a  criminal  information  for  newspaper 
libsl  is  within  ths  mischief  of  the  statute, 
and  also  whether  if  such  informations  are 
within  section  3  the  result  must  not  be  an 
absurdity  in  the  administration  of  the  law. 
In  the  first  place,  it  seems  to  me  impossible 
to  say  that  if  the  term  ''  criminal  prosecu- 
tion" in  section  3  includes  prosecutions 
by  way  of  information,  it  does  not  include 
both  criminal  informations  at  the  suit  of 
private  persons,  and  also  those  instituted 
ex  officio  by  the  Attorney- General.  The 
question  is,  whether  either  or  both  of  these 
cases  are  within  the  mischief  of  the  statute, 
and  whether  the  application  of  the  section 
will  not  produce  an  absurdity  in  one  or 
the  other.  What  was  the  mischief  against 
which  the  statute  was  directed?  News- 
paper proprietors  are  not  entitled  with 
immunity  to  publish  libels  for  any  motive 
of  their  own,  but  are  only  protected  when 
in  certain  cii-cumstances  they  publish  libels 
not  for  their  own  purposes,  but  in  order 
to  give  information  to  which  the  public  is 
said  to  be  entitled.  It  is  obvious  that  a 
newspaper  proprietor  might  be  harassed 
by  criminal  proceedings,  and  might  when 
publishing  information  casually  publish 
that  which  would  be  a  libel  against  an  in- 
dividual ;  and  then,  though  the  newspaper 
proprietor  might  not  in  truth  have  been 
guilty  of  any  practical  or  moral  offence,  a 
person  might  go  before  a  grand  juxy  with- 
out having  applied  to  him  or  told  hun  that 
he  was  going  to  do  so.  If  the  grand  jury 
threw  out  the  bill  I  cannot  say  that  the 
newspaper  proprietor  would  be  damaged 
at  all ;  but  the  bill  might  be  found,  and  be 
turned  into  an  indicttnent  for  libel,  without 
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his  having  had   any   means  of  knowing 
of  it,  and  then  he  would  necessarily   be 
put  to  considerable  expense,  trouble,  and 
anxiety.     A  grand  jury  do  not  hear  the 
defence,  but  only  find  that  there  is  a  pritna 
facie  case  :  so  that  if  the  alleged  libel  when 
put  in  is  shewn  to  be  a  libel,  a  bill  is  found. 
In  the  same  way  a  magistrate  before  whom  a 
prosecutor  goes  would  not  hear  any  defence 
before  he  issued  a  warrant  or  summons. 
Therefore  the  mischief  against  which  the 
statute   was   directed   was   that,  for   that 
which  was  really  an  unimportant  matter, 
a  newspaper  proprietor  might  be  put  to 
trouble  and  expense  because  a  prosecutor 
could  commence  proceedings  against  him 
without  giving  him  any  opportunity  of 
explanation.     That  mischief  is  applicable 
both  to  the  case  of  prosecution  by  indict- 
ment and  of  prosecution  before  a  magis- 
trate.     Does  that  mischief  apply  in   the 
case  of  a  prosecution  to  be  commenced  by 
information  either  at  the  suit  of  a  private 
prosecutor  or  of  the  Attorney-General  ex 
officio.     Upon  application  to  the  Queen's 
Bench  Division  for  a  criminal  information 
for  libel,  the  prosecutor  brings  before  the 
Court  the  libel,  and  an  affidavit  that  he  is 
wholly  innocent  of  the  charge  against  him. 
Upon  that  a  rule  nisi  is  granted,  and  the 
newspaper  proprietor  has  an  opportunity 
of  shewing  cause  before  he  is  tried  by  a 
jury.     Therefore  in  such  a  case  the  prose- 
cutor is  not  empowered  to  go  to  the  bitter 
end  without  interference  from  any  autho- 
rity; but  from  the  very  first  step  he  is 
brought  before  the  Court,  and  the  deifendant 
is  also  before  the  Court,  and  has  the  protec- 
tion of  the  consideration  of  the  Court.     So 
in  the  case  of  an  ex  officio  information 
tnere  is  the  protection  of  the  responsibility 
of  the  Attorney-General,  the  highest  officer 
at  the  bar,  who,  by  the  oath  of  his  office, 
is  bound  in  considering  anything  with 
regard  to  criminal  prosecutions  to  exercise 
his  knowledge  conscientiously  in  order  to 
say  whether  there  is  a  sufficient  case  for 
prosecution.     Therefore,  with  regard  to 
informations  at  the  suit  of  private  persons 
or  of  the  Attorney-General,  the  mischief 
aimed  at  by  this  statute  does  not  exist. 

But  it  is  necessary  to  go  further,  and  to 
consider  whether  if  such  informations  are 
included  within  the  enactment  an  absurdity 
will  be  produced  in  respect  of  either  of 


them,  for  I  think  that  if  the  section  applies 
to  one  it  applies  to  both.     It  seems  to  me 
that  an  absurdity  would  be  produced  in 
both  cases.     This  depends  upon  the  ques- 
tion when  a  criminal  prosecution  by  way 
of  information  can  be  said  to  commence, 
because  the  fiat  is  only  required  at  the 
moment  before  the  prosecution  commences. 
Upon  that  point  the  statute  4  &  5  Will.  & 
M.  c.  18  is   most  important.     I  cannot 
doubt  that  before  that  statute  the  com- 
mencement of  a  prosecution   by  way  of 
criminal  information   was   by  ^diibiting 
the  information  to  the  proper  officer  to  be 
filed.     Is  there  anything  in  that  statute 
to  alter  that,  and  to  make  something  else 
the  commencement  of  the  prosecution  f   It 
deals  with  a  class  of  proceedings  before 
the  information,  and  requires  the  order  of 
the  Court  of  Queen's  Bench  to  file  the  in- 
formation.    Can  it  be  said  that  to  ask  the 
Court  for  leave  to  begin  a  prosecution  is 
to  begin  the  prosecution  f    In  some  cases 
the  leave  of  a  Judge  is  required  before  an 
action  can  be  brought.     Can  any  one  say 
that  if  an  action  begins  by  writ,  and  it  is 
necessary  to  go  before  a  Judge  for  leave  to 
issue  the  writ,  the  action  commences  before 
the  writ  is  issued )     The  proposition  is  that 
to  ask  leave  to  do  a  thing  is  to  do  the 
thing.     It  is  only  necessary  to  state  the 
proposition  to  shew  the  fallacy.    Therefore, 
after  the  statute,  that  which  was  done  in 
the  Queen's  Bench  was  preliminary  to  the 
oonmiencement  of  the  prosecution ;  and  a 
prosecution  by  way  of  information  com- 
mences at  the  time  when  the  information 
is  received  by  the  proper  officer  and  is 
filed.     It  was  said  that  the  analogy  to  the 
case  of  a  summons  granted  by  a  magistrate 
was  so  close  as  to  oblige  us  to  say  that,  if 
that  proposition  as  to  the  commencement 
of  the  prosecution  is  affirmed,  the  laying 
an  information  before  a  magistrate    in 
order  to  obtain  a  summons  is  not  the  oom- 
mencement  of  the  prosecution.    I  do  not 
hesitate  to  say  that  in  my  opinion  the  in- 
formation laid  before  the  magistrate  for 
the  purpose  of  asking  whether  he  will 
issue  a  summons  or  a  warrant  is  not  the 
commencement  of  the  prosecution,  because 
a  magistrate  may  refuse  to  issue  a  sum- 
mons or  warranty  in  which  case  it  could 
not  be  said  that  a  prosecution  had  com- 
menced.   A  prosecution  once  oommenoed 
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can  only  be  ended  by  the  definite  conclusion 
of  it.    It  seems  to  me  that  the  commence- 
ment of  a  criminal  information  is  the  filing 
or  exhibiting  of  the  information.    If  so,  the 
fiat  of  the  Director  need  not  be  asked  for  or 
obtained  except  the  moment  before  that 
commencement.     If  so,  the  application  to 
the  Court  of  Queen's  Bench  or  to  the 
Attorney-General,  in  order  to  see  whether 
the  information  shall  be  exhibited,  may 
take  place  before  the  application  to  the 
Public  Prosecutor.     Therefore  it  follows 
that  the  Court  of  Queen's  Bench  may  upon 
the  affidavits  of  both  sides  make  a  rule 
absolute  for  a  criminal  information,  and 
then  the  Public  Prosecutor  may  refuse  his 
fiat.     If  that  proposition  is  true,  he  would 
practically  OTerrule  a  decision  of  the  Court 
of  Queen's  Bench  upon  solenm  argument ; 
and  if  the  application  has  been  to  the 
Attomey-Generaly  he  would  be  practically 
overrulcwl  by  the  decision  of  an  ofiicer  who 
by  the  statute  which  institutes  the  office  of 
Director  is  in  every  way  subordinate  to 
him.    Therefore  in  either  case  the  result 
would  lead  to  an  absurdity.      Even  if 
the    first    application    to    the    Court  of 
Queen's  Bench  were  the  commencement 
of  a  criminal  information,  then  it  might 
be  said  that  before  an  application  could 
be  made  to  the  Court  the  fiat  of  the 
Public  Prosecutor  would    be   necessary. 
Applying  that  to  an  eas  officio  information 
by  the  Attorney-General,  the  Executive, 
on  the  advice  of  the  law  officers,  might 
come  to  the  conclusion  that  for  the  public 
peace  an  information  should  be  asked  for 
in  the  Court  of  Queen's  Bench,  and  yet 
the  Attorney-General  would  be  obliged  to 
go  before  the  Director  and  ask  whether  he 
agreed  with  the  opinion   given  by  the 
law  officers  of  the  Crown.    I  repeat  that 
by  such  an  application  of  the  enactment 
the  matter  is  reduced  to  an  absurdity 
so  &r  as  the  administration  of  the  law 
is  concerned.    Therefore,  with  r€^B(au^  to 
the  case  of  an  ex  officio  information,  I 
think  it  is  impossible  to  conceive  that 
the  Legislature  could  have  so  intended 
or  enacted.     If  I   am  right  in  saying 
that  if  the  phrase  "  criminal  prosecution  " 
applies  to  prosecutions  by  way  of  infor- 
mation at  all,  it  must  apply  to  those  ex 
officio  by  the  Attomey-Gkneral  as  well 
as  to  those  at  the  suit  of  private  persons; 
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then  if  I  have  shewn  that  it  cannot  apply 
to  the  one  class,  it  cannot  apply  to  the 
other.  As  to  informations  at  the  suit 
of  private  persons,  there  is  also  the  fact 
that  they  are  not  within  the  mischief  of 
the  law  at  all.  It  does  not  follow  from 
that  that  the  term  ''  criminal  prosecution  " 
in  section  3  can  have  no  application.  No 
doubt  it  applies  to  prosecutions  by  way  of 
bill  of  indictment — in  what  way  I  will 
consider  presently — and  to  proceedings 
before  magistrates. 

Then  it  was  argued  that  we  are  about 
to  strike  out  of  section  3  prosecutions  by 
way  of  criminal  information,  because  we 
say  that  to  include  them  will  produce 
absurdity  in  the  administration  of  the 
law;  bat  that  by  reason  of  section  6,  which 
appHes  the  Vexatious  Indictments  Act 
to  every  offence  under  the  Act  of  1881, 
the  same  absurdity  will  occur  in  the  case 
of  prosecutions  by  bill  of  indictment;  and 
therefore,  if  we  give  way  to  the  absurdity 
in  the  case  of  section  3,  we  shall  be  obliged 
to  do  the  same  in  the  case  of  indictment 
by  bill ;  and  therefore  there  will  not  be  any 
proceeding  to  which  section  3  can  apply. 
But  the  Vexatious  Indictments  Act  obvi- 
ously applies  only  to  indictments  by  bill. 
As  to  the  same  absurdity  being  produced, 
it  must  first  be  noticed  that  section  6  goes 
beyond  the  preamble  of  the  Act,  and  deals 
with  libels  other  than  newspaper  libels. 
I  think  the  words  "and  every  offence 
under  the  Act "  must  have  got  into  the 
statute  by  inadvertence.  They  apply  to 
newspaper  libel,  for  that  is  an  offence 
within  the  Act ;  but  the  section  cannot 
apply  to  criminal  information,  for  that  is 
never  begun  by  bill  of  indictment.  There- 
fore the  effect  of  the  application  of  the 
Vexatious  Indictments  Ast  is  that  no  bill 
of  indictment  for  libel  is  to  be  presented 
and  found  by  any  grand  jury,  ''unless 
the  prosecutor  or  other  person  present- 
ing such  indictment  has  been  bound  by 
recognisance  to  prosecute  or  give  evi- 
dence against  the  person  aocused  of  such 
offence,  or  unless  the  person  aocused  has 
been  committed  to  or  detained  in  custody, 
or  has  been  bound  by  recognisance  to 
appear  to  answer  to  an  indictment  to  be 
preferred  against  him  for  such  offence,  or 
unless  such  indictment  for  such  offence,  if 
charged  to  have  been  committed  in  Eng- 
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land,  be  preferred  by  the  direction,  or  with 
the  consent  in  writing,  of  a  Judge  of  one  of 
the  superior  Courts  of  law  at  Westminster, 
or  of  her  Majesty's  Attorney-General  or 
Solicitor-General  for  England."  With 
regard  to  several  of  these  matters  they  do 
not  arise  until  the  prosecution  has  com- 
menced :  thus  the  person  accused  cannot 
be  detained  in  custody  unless  a  prosecutor 
has  commenced  proceedings  before  a  magis- 
trate or  a  bill  of  indictment  has  been 
found.  After  an  indictment  has  been  pre- 
ferred, a  Judge  can  issue  a  warrant.  In 
order  to  construe  section  6,  incorporating 
the  Vexatious  Indictments  Act  with  re- 
gard to  a  bill  of  indictment  for  a  news- 
paper libel  within  section  3,  it  must  be 
said  either  that  section  3  gives  an  alter- 
native protection  to  that  mentioned  in 
the  Vexatious  Indictments  Act,  so  that 
if  the  proposed  prosecutor  obtains  the 
fiat  or  complies  with  that  Act  he  may  go 
on  with  tiie  prosecution ;  or,  secondly, 
that  he  cannot  commence  the  prosecution 
without  both  the  fiat  of  the  Public  Prose- 
cutor and  the  consent  in  writing  of  one  of 
the  Judges  or  the  Attorney-General.  The 
same  reasons  which  seem  to  justify  me  in 
saying  that  the  Legislature  could  not  have 
intended  the  jurisdiction  of  the  Public 
Prosecutor  to  dash  with  the  authority  of 
a  Judge  or  the  Attomey-Greneral  shew 
that  it  could  not  have  been  intended  that 
the  leave  of  the  Judge  could  be  overruled 
by  the  Public  Prosecutor,  or  that  the  fiat 
must  be  obtained  before  asking  leave  of 
the  Judge.  Both  sections  are  to  be  read 
reasonably,  and  it  must  be  said  that  at  all 
events  the  fiat  iB  not  required  when  the 
Judge  or  the  Attomey-G^eral  gives  leave 
to  prosecute  by  bill  of  indictment.  There- 
fore we  do  not,  as  alleged,  allow  the  ab- 
surdity in  the  case  of  indictment  by  bill. 
Acting  upon  the  ordinary  canon  of  con- 
struction, that  where  in  a  statute  there  is  a 
general  phrase  which  though  it  may  com- 
prise several  specific  matters,  yet  if  it  is 
applied  to  one  or  more  of  them  will  act 
upon  that  which  is  not  within  the  mischief, 
and  will  thereby  produce  an  absurdity 
which  it  is  impossible  to  suppose  that  the 
Legislature  intended,  then  the  general 
phrase  is  to  be  left  to  afiisct  substantially 
that  which  is  within  the  mischief,  and  not 
that  which  is  not  within  it.    I  therefore 


oometothe  conclusion  that  the  term  ^cti* 
minal  prosecution''  in  section  3  does  not 
apply  to  criminal  information  either  at  the 
suit  of  a  private  prosecutor  or  of  the  At- 
torney-General ex  officio.  I  wish  to  add 
that  even  if  it  did  apply  I  doubt  whether  it 
would  go  to  the  extent  of  being  a  condition 
precedent  to  the  jurisdiction  of  the  Court 
I  think  it  would  rather  be  a  protection  to 
the  newspaper  proprietor  which  would 
have  to  be  proved  as  a  necessary  part  of 
the  procedure  unless  he  waived  Uie  objec- 
tion.  I  have  considerable  doubt,  but  I 
am  inclined  to  think  that  it  is  a  personal 
protection  to  the  defendant  which  he 
might  waive,  in  which  case  it  is  a  matter 
of  proof  in  the  procedure,  and  does  not  go 
to  the  jurisdiction  of  the  Court.  There- 
fore, if  section  3  did  apply,  I  should 
have  doubted  whether  the  want  of  an 
allegation  of  the  existence  of  the  fiat  in 
the  information  would  have  been  a  matter 
which  shewed  the  Court  had  no  jurisdic- 
tion. The  objection  would  have  been 
only  to  the  procedure,  and  would  not  have 
been  upon  the  record,  and  therefore  we 
could  not  have  taken  any  notice  whether 
it  had  been  proved  or^not.  Having  come  to 
the  conclusion  that  it  would  be  improper, 
wrong,  and  absurd  to  say  that  criminal 
prosecutions  by  way  of  information  an 
within  section  3,  I  am  of  opinion  that 
the  judgment  of  the  Queen's  Bench  Divi- 
sion must  be  affirmed. 

Cotton,  L.  J. — On  the  last  point  men- 
tioned by  the  Master  of  the  Bolls  I  do 
not  add  anything ;  it  was  not  aigued 
before  us,  but  I  think  it  should  be  men- 
tioned so  that  it  may  not  be  said  that  if 
it  is  an  answer  the  matter  was  overlooked 
by  the  Court  of  Appeal.  The  question  is 
as  to  the  true  construction  of  section  3  of 
the  Newspaper  libel  and  Begistration  Act^ 
1881.  I  have  no  doubt  that  the  general 
words  "criminal  prosecutions"  are  sufll- 
cient  to  include  certain  particular  things 
— namely,  prosecutions  by  way  of  criminal 
information,  and  proceedings  before  magis- 
trates; but  they  are  not  appropriate  to 
criminal  informations  in  the  sense  of  being 
specifically  appropriate,  and  I  should  say 
that  they  were  words  not  generally  used 
with  regard  to  that  mode  of  proseoating 
for  an  offence.     It  is  said  that  words 
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found  in  a  statute  ought  to  be' applied 
even  if  they  lead  to  absurdity,  leaving 
those  who  have  made  the  enactment  to 
remedy  the  mischief.  No  doubt,  where 
the  L^iialature  haa  used  words  which  will 
be  deprived  of  application  unless  they  are 
construed  in  a  sense  leading  to  absurdity, 
it  is  not  for  any  Court  to  correct  that 
which  has  been  done  by  Parliament.  But 
it  is  different  where  the  language  used  is 
not  specific,  but  generic,  and  applies  to 
various  things.  If  the  result  of  applying 
the  general  term  to  a  specific  thing  will 
produce  manifest  absurdity,  incongruity, 
or  inconvenience,  then  it  is  the  duty  of 
the  Court  so  to  construe  the  general  term 
as  not  to  apply  it  to  that  which  it  may 
indude,  if  the  provisions  are  not  in  the 
opinion  of  the  Court  such  that  the  con- 
clusion must  be  that  the  Legislature  in- 
tended that  the  general  words  should  have 
that  application.  That  is  a  rule  of  con- 
struction which  has  often  been  applied, 
and  it  is  unnecessary  to  refer  to  authority 
to  shew  that  there  are  many  general  terms 
in  Acts  of  Parliament  which  have  been  so 
construed  because  they  included  that  which 
either  was  not  within  the  mischief  of  the 
statute,  or,  if  included,  would  lead  to  ab- 
surdity. 

Now  we  have  to  consider  this :  the 
words  ''criminal  prosecutions"  are  suffi- 
cient  to  include  that  class  of  prosecution 
which  is  begun  by  criminal  information. 
Are  they  to  be  unrestricted)  All  the 
Judges  in  the  Court  below  held  that  ex 
oficto  informations  could  not  be  included 
in  them.  If  it  is  admitted  that  the  words 
do  not  apply  to  all  cases  of  criminal  infor- 
mation, and  that  there  is  an  exception 
from  the  generality  of  the  words,  it  only 
comes  to  a  question  whether  the  reasons 
for  excluding  criminal  informations  at  the 
suit  of  private  prosecutors  are  sufficient  to 
require  us  to  say  that  these  general  words 
do  not  spply  to  that  particular  kind  of  pro- 
secution. In  the  first  place,  I  think  that 
a  criminal  information,  even  at  the  suit 
of  a  private  prosecutor,  is  not  within  the 
mischief  intended  to  be  guarded  against  by 
section  3,  the  object  of  which  was  to  pre- 
vent newspaper  proprietors  being  harassed 
by  vexatious  prosecutions  for  libel.  Cer- 
tain steps  must  be  taken  before  any  crimi- 
pal  information  can  be  es^hibited  a^inst  a 
Vol.  64.~Q.B, 
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newspaper  proprietor.  It  is  impossible  to 
say  that  the  mischief  can  arise  until  the 
information  is  exhibited  or  filed,  when 
the  matter  has  been  before  the  Court  of 
Queen's  Bench,  and  not  only  the  private 
prosecutor,  but  also  the  person  against 
whom  the  ioformation  was  asked  for,  has 
been  heard,  and  when  we  know  that  the 
Court  is  most  careful  not  to  allow  an  in- 
formation to  be  exhibited  unless  it  is  satis- 
fied that  the  matter  is  not  only  not 
vexatious,  but  that  it  is  of  public  im- 
poi*tance,  having  regard  to  the  charge 
made  and  to  the  person  against  whom  it 
is  made.  Having  regard  to  the  care 
taken  by  the  Court  in  dealing  with  the 
affidavits,  in  my  opinion  there  cannot  be 
any  such  mischief  as  was  intended  to  be 
remedied,  even  if  the  prosecution  does  not 
commence  until  after  the  rule  nisi  has 
been  obtained.  Is  there  any  absurdity, 
incongruity,  or  inconvenience  in  allowing 
the  general  words  to  be  applied  to  criminal 
informations)  As  regards  criminal  in- 
formations by  the  Attorney-General  ex 
officio^  J  will  not  add  to  what  has  been 
said  by  the  Master  of  the  Bolls.  But  as 
regards  the  particular  class  of  informa- 
tion now  in  question,  it  is  most  material, 
though  not  essentially  necessary,  to  de- 
termine when  a  criminal  prosecution  by 
way  of  information  can  be  said  to  com- 
mence. It  was  said  on  behalf  of  the 
plaintiff  in  error  that  the  first  application 
for  a  rule  nisi  is  the  commencement.  But 
how  can  it  be  said  that  a  prosecution  has 
commenced  against  a  person  before  he  is 
summoned  to  answer  any  complaint  1  It 
is  true  that  the  application  is  made  to  the 
Court  of  Queen's  Bench  for  an  order  giving 
leave  for  an  information  to  be  exhibited. 
I  should  agree,  if  necessary,  with  the  Master 
of  the  Rolls,  that  as  before  the  statute  of 
William  and  Mary  no  prosecution  could 
be  commenced  until  a  criminal  information 
had  been  exhibited,  that  is  not  altered  by 
the  fact  of  the  statute  requiring  an  order 
of  the  Court  before  a  criminal  information 
can  be  filed.  But  independently  of  that, 
it  is  merely  asking  the  Court  to  order 
something  to  be  done  before  the  prosecu- 
cution  can  be  prosecuted — and  that  is  no 
more  the  commencement  of  a  criminal 
prosecution  than  would  an  application 
for  1^1  order  for  a  particular  person  to 
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issue  a  writ  to  commence  proceedings  in 
an  action  be  the  commencement  of  the 
action.  It  was  said  that  there  was  an 
analogy  in  the  case  of  proceedings  before 
magistrates,  and  that  there  was  authority 
to  shew  that  a  prosecution  before  a  ma- 
gistrate commences  when  the  information 
is  laid  before  him.  But  such  an  infor- 
mation is  for  the  purpose  of  asking  him 
to  issue  a  summons,  or  warrant,  or  to 
commit  for  trial ;  but  here  the  application 
is  for  the  purpose  of  asking  the  Court  for 
leave  to  direct  their  officer  that  something 
shall  be  done  in  order  to  bring  the  matter 
into  Court.  The  case  of  Clarke  v.  Postan 
(2),  which  was  an  action  against  a  person 
for  having  made  a  false  chsCrge  of  felony 
before  a  magistrate,  in  no  way  supports 
the  proposition  of  the  plaintiff  in  error. 
Nothing  was  there  said  as  to  when 
the  prosecution  had  commenced.  A  pro- 
secution cannot  be  said  to  be  commenced 
against  a  person  until  he  is  brought  into 
Court  to  answer  the  charge  against  him. 
A  much  clearer  authority  is  the  case  of  The 
King  v.  JRobinson,  which  is  referred  to  in 
King  q.t,  v.  Cole  as  reported  in  6  Term 
Rep.  640.  The  report  says,  at  p.  642,  that 
Lord  Chief  Justice  Kenyon  "  read  a  manu- 
script note  of  The  King  v.  Rohvnson 
(more  fully  taken  than  that  in  print  in 
the  note  to  The  King  v.  Jones,  1  Sir,  704, 
third  edition),  in  which  it  was  decided 
that  the  affidavits  on  a  motion  for  leave  to 
file  a  criminal  information  ought  not  to  be 
entitled,  and  if  they  were  they  could  not 
be  read  ;  that  the  affidavits  produced  on 
shewing  cause  against  the  rule  might  or 
might  not  be  entitled " — ^that  is,  because 
then  the  defendant  is  summoned  before 
the  Court — "  and  that  all  affidavits  made 
after  the  rule  was  made  absolute  must  be 
entitled  " — that  is,  because  then  a  criminal 
prosecution  had  commenced  against  the 
defendant,  and  therefore  the  affidavits 
were  to  be  entitled  accordingly.  That  is 
of  much  more  authority  than  Clovrke  v. 
Postan  (2),  where  there  was  a  summons 
before  a  magistrate  which  was  considered 
to  be  the  commencement  of  the  prosecu- 
tion. In  the  present  case  the  real  com- 
mencement of  the  prosecution  was  when 
the  information  was  filed,  and  there  would 
be,  in  my  opinion,  the  most  manifest  in- 
congruity, in  fact  an  indecency,  in  allow- 


ing a  decision  come  to  by  the  Queen's 
Bench  Division  after  hearing  the  parties, 
that  the  criminal  information  should  be 
filed,  to  be  overruled  by  the  decision 
of  the  Director  of  Public  Prosecutions. 
That  would  be  to  set  up  that  officer  over 
the  Court.  To  my  mind  it  would  be  an 
indecency  to  allow  him  to  give  a  contrary 
opinion  and  to  prevent  the  order  of  the 
Court  from  being  acted  upon.  Of  course 
if  the  prosecution  can  be  said  to  commence 
when  the  application  is  made  for  the  rule 
nisi,  the  indecency  would  not  be  so  great, 
though  it  was  very  strongly  arg^ued  that 
the  effect  of  that  would  be  to  oust  the 
jurisdiction  of  the  Court  by  mere  general 
words,  whereas  specific  words  would  have 
been  used  if  that  had  been  the  intention. 
In  my  opinion  the  prosecution  cannot  be 
said  to  commence  when  the  application  is 
made  for  the  rule  nisi.  If  it  could  be, 
then  although  the  indecency  would  not  be 
80  great  as  in  the  other  case,  yet  it  would 
be  sufficient  to  justify  us  in  saying  that 
the  words  in  question  ought  not  to  be 
held  to  apply  to  criminal  informations, 
because  the  Court  in  granting  the  rule 
nisi  considers  the  matter,  and  sees  that 
there  is  enough  at  least  for  the  defen- 
dant to  be  called  upon  to  answer,  so  as 
to  enable  the  Court  to  decide  whether 
or  no  the  matter  should  proceed  further. 
The  Master  of  the  Bolls  has  mentioned 
that  part  of  the  case  which  turns  upon  the 
statute  of  William  and  Mary ;  but  I  may 
observe  that  there  is  nothing  in  that  Act 
to  prevent  the  Court  from  granting  the 
order  on  an  ex  parte  application.  The 
Act  only  says  that  an  order  shall  be  made, 
and  it  in  no  way  says  that  the  Court  be- 
fore granting  the  order  shall  summon  the 
parties  before  it. 

With  respect  to  the  other  parts  of  the 
case,  I  was  startled  when  it  was  argued 
that  if  section  6  had  been  out  of  the  way 
the  plaintiff  in  error  would  be  deariy 
right.  I  should  have  thought  that  that 
section  was  a  strong  aigument  in  his 
favour.  We  have  not  to  decide  the  efibct 
of  section  3  as  regards  the  particulars  re- 
quired by  the  Yexadous  Indictmoits  Act ; 
but,  as  at  present  advised,  I  should  be  of 
opinion  that  the  general  words  of  section 
3  do  not  apply  to  indictments  directed  by 
a  Judge  or  by  the  Attomey-Qeneral|  or 
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to  cases  where  the  consent  of  a  Judge  or 
of  the  Attorney-General  most  be  obtained. 
Even  if  that  be  assumed  it  will  not  render 
section  3  inoperative,  but  there  will  still 
be  modes  of  prosecution,  though  they  are 
not  numerous,  to  which  it  will  apply. 
Of  course  it  very  much  reduces  the  effect 
of  the  section ;  but  it  must  be  recollected 
that  section  6  was  obviously  introduced 
as  applying  to  all  libels — and  that  may 
explain  the  difficulty  arising  upon  it.  It 
was  said  that  the  preamble  recites  that  it  is 
necessary  to  amend  the  law  with  reference 
to  criminal  prosecutions  for  newspaper 
libels.  It  is  true  that  that  would  include 
criminal  informations  as  well  as  other 
matters.  As  I  understand  the  argument, 
the  preamble  is  to  be  taken  in  connection 
with  section  2,  which,  it  was  said,  must 
apply  to  proceedings  by  way  of  criminal 
information ;  and,  therefore,  why  should  not 
section  3  f  If  section  2  does  so  apply  (and 
in  my  opinion  it  does),  it  answers  the  ob- 
jection in  the  preamble,  because  it  does 
amend  the  law  affecting  dvil  actions  and 
criminal  prosecutions  for  newspaper  libels. 
It  was  intended  that  the  person  charged 
should  not  be  made  liable  in  criminal  pro- 
ceedings, any  more  than  in  civil  actions,  if 
he  eould  shew  that  certain  things  had  not 
been  done.  That  is  not  a  mode  of  pro- 
cedure, but  a  defence,  and  it  would  be 
incongruous  to  say  that  in  one  form  of 
prosecution  there  would  be  a  defence  and 
not  in  another.  But  section  3  gives  a 
protection  against  vexatious  pro<»edings 
by  way  of  criminal  prosecution ;  and  if 
there  are  modes  of  criminal  prosecution 
not  within  the  mischief  of  the  Act,  and 
the  application  of  the  section  to  them 
would  produce  an  absurdity,  then  there  is 
a  reason  for  excluding  them,  whereas  it 
might  not  be  advisable  to  exclude  a  de- 
fendant on  a  criminal  information  from 
the  defence  given  in  section  2.  I  am  of 
opinion  therefore  that  the  plaintiff  in  error 
£uls. 

Liin>LBT,  LJ^. — I  have  come  to  the 
same  conclusion.  The  question  arises 
upon  the  construction  of  the  Newspaper 
libel  and  Registration  Act,  1881.  The 
term  "  criminal  information  "  is  not  to  be 
found  in  the  Act,  nor  is  thei'e  any  indi- 
cation that  the  Act  applies  to  such  infor- 
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mations,  except  from  what  may  be  gathered 
by  reasoning  from  the  sections.  It  may  be 
assumed  that  a  criminal  information  is  a 
form  of  prosecution.  Section  3  is  a  wide 
section,  and  its  words  are  negative  and 
very  extensive,  and  would  be  wide  enough 
to  cover  prosecutions  by  way  of  criminal 
information  if  there  were  not  good  reasons 
why  they  should  not  be  so  applied.  If 
criminal  informations  are  withm  the  mis- 
chief intended  to  be  guarded  against  by 
the  Legislature,  I  think  that  the  language 
is  large  enough  to  include  them.  It  is 
because  the  criminal  informations  are 
within  the  mischief  pointed  at  by  section 
2,  and  because  the  general  language  is 
wide  enough  to  include  such  prosecutions, 
that  it  seems  to  me  that  the  section 
may  include  criminal  informations,  al- 
though not  mentioned.  The  reason  is 
that  the  words  are  sufficiently  wide  to 
cover  them,  and  the  reasons  for  extending 
them  are  the  same  as  for  extending  them  to 
indictments  and  actions.  In  order  to  shew 
the  reason  which  induces  me  to  say  that 
section  3  does  not  apply  to  criminal  infor- 
mations, it  is  sufficient  to  point  out  what 
protection  has  already  been  provided  by 
law  to  persons  prosecuted  in  that  parti- 
cular way.  By  comparing  sections  2  to  7, 
it  will  be  seen  that  the  object  of  the  statute 
was  to  protect  persons  prosecuted  for  libel, 
and,  in  particular,  to  protect  proprietors 
of  newspapers  from  frivolous  prosecutions. 
What  protection  was  afforded  before  when 
they  were  proceeded  against  by  criminal 
information  1  They  had  every  conceivable 
protection  which  any  one  could  reasonably 
require.  A  criminal  information  could 
not  be  filed  tx  officio^  unless  the  Attorney- 
General  thought  that  the  matter  was  of  so 
much  public  importance  as  to  render  that 
desirable.  Take  the  case  in  question — 
namely,  that  of  an  ordinary  prosecution 
by  information  at  the  suit  of  a  private 
person.  Such  an  information  might  have 
been,  and  probably  often  was,  obtained 
vexatiously  before  i  &  5  Will.  &  M.  c.  18, 
as  is  shewn  by  the  preamble.  That  cannot 
be  done  now,  but  the  Court  of  Queen's 
Bench  must  be  satisfied  by  affidavit  that 
the  prosecution  is  proper.  What  conceiv- 
able protection  could  a  reasonable  man  re- 
quire further  1  Therefore  it  is  obvious  that 
prosecutions  by  way  of  criminal  information 
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are  not  within  the  mischief  of  section  3. 
But  it  does  not  follow  that,  because  the  case 
is  not  within  the  mischief  of  section  3,  it  is 
not  within  the  general  words.  But  the 
words  are  general,  and  there  is  upon  the 
face  of  the  section  a  plain  indication  that 
at  all  events  ex  officio  informations  cannot 
be  included.  It  is  ridiculous  to  suppose 
that  that  section  can  be  intended  to  apply 
in  Ireland,  at  all  events,  to  such  infor- 
mations— and  there  is  no  reason  why  it 
should  in  England.  Apart,  therefore,  from 
general  reasoning,  there  appears  to  me  to 
be  an  indication  from  the  language  of  the 
section  that  ex  officio  informations  are  not 
included.  To  look  further,  is  it  to  be 
supposed  that  Parliament  intended  by 
general  words  of  this  kind  to  bring  about 
that  which  might  be  a  scandalous  conflict 
of  jurisdiction  between  the  Public  Prose- 
cutor and  the  Queen's  Bench  Division  or 
the  Attorney -General  1  When  the  Act  was 
passed  the  Public  Pix)Becutor  was  a  public 
officer  whose  duty  it  was  to  act  and  con- 
duct himself  under  the  superintendence  of 
the  Attorney-General,  and  it  cannot  be 
conceived  that  he  was  to  be  set  up  to  over- 
rule the  Attorney-General.  The  Court 
ought  not  to  construe  the  section  so  as  to 
bring  about  such  an  absurdity,  unless  it  is 
compelled  to  do  so.  Those  reasons  which 
I  have -stated  are  sufficiently  cogent  to 
compel  the  Court  to  apply  the  ordinary 
principles  of  construction,  and  to  come  to 
the  conclusion  that  the  general  words 
were  never  intended  to  apply,  and  ought 
not  to  be  construed  to  apply,  to  crimmal 
informations  of  any  kind.  Considerable 
difficulty  arises  on  the  construction  of  the 
Act,  but  the  great  difficulty  does  not  arise 
in  this  case.  Section  6  is  strangely  worded, 
and  I  do  not  profess  to  understand  it.  I 
have  read  the  Act  for  the  purpose  of  dis- 
covering the  meaning  to  be  given  in  that 
section  to  the  words  ''and  every  offence 
under  this  Act,"  and  I  have  not  found  it. 
But  we  see  that  all  libels  are  made  sub- 
ject to  the  provisions  of  the  Vexatious 
Indictments  Act.  How  is  that  to  be 
worked  into  the  section  which  says  that 
>o  criminal  prosecutions  for  newspaper 
libel  shall  be  commenced  without  the  fiat 
of  the  Director  of  Public  Prosecutions  1 
Working  sections  6  and  3  together,  the 
question  is  as  to  the  joint  effect  of  the 


two.  Where  a  Judge  directs  a  prosecu- 
tion for  libel  there  arises  a  difficulty  which 
is  theoretical  rather  than  practicaL  Is 
the  decision  of  the  Judge  or  the  consent  of 
the  Attomey-Greneral  to  be  overruled  by 
the  Public  Prosecutor  t  That  is  so  incon- 
sistent and  repugnant,  that  it  is  almost 
idle  to  suppose  that  after  the  Attorney- 
General  directs  a  prosecution  under  the 
Vexatious  Indictments  Act,  he  is  to  be 
overruled  by  his  subordinate.  Therefore, 
although  the  difficulty  is  much  greater 
than  that  with  which  we  have  to  deal,  I 
should  hold  with  Mr.  Justice  Field  that 
section  6  does  not  apply  to  informations 
ex  officio  or  to  other  informations,  or  to 
prosecutions  for  libel  directed  by  a  Judge 
or  the  Attorney-General.  There  are  cer- 
tain modes  of  prosecution  left  to  which 
section  3  can  be  applied  without  producing 
any  absurdity  or  conflict  of  jurisdiction  or 
other  inconvenient  result.  In  my  opinion 
the  true  construction  is  that  whicdi  will 
avoid  that  result,  and  I  am,  therefore,  of 
opinion  that  the  judgment  of  the  Queen's 
Bench  Division  must  be  affirmed. 

Judgment  affirmed.  Order  under  16 
(£r  17  Vict.  c.  32.  8,  4,  in  accord- 
ance unth  the  judgment. 


SolicitOEs — Lewis  k,  Lewis,  for  plaintiff  in  error ; 
B.  &  A.  Home,  for  defendant  in  error. 


{BBOUGHTON  AND  PLAB  POWBR 
CX)AL  COMPANY  (LIMITKD)  (a/^ 
peUanis)  v.  kirkpatbick  {re- 
spondent). 

Income  Tax — Mines — Deduction  from 
Profits — Dead  Rent  recoupahle  by  Royal- 
ties—b  iSc  6  ViU.  c.  35.  s.  60  {Schedule  A, 
No.  III.  rule  3). 

The  lessees  of  a  coal  mine  held  under  an 
agreement  by  which  it  toas  provided  thai  a 
dead  rent  of  2,000Z.  should  be  paid  to  the 
lessor f  but  that  when  the  royalties  payable 
to  him  exceeded  the  amount  of  the  dead 
rent  the  excess  should  be  repaid  to  the 
lessees  to  make  up  the  deficiency  of  the  pre- 
viotu  years.  During  the  three  years  pre- 
ceding 1881-82  the  mine  was  not  worked^ 
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and  the  lessees  duly  paid  the  dead  rent; 
but  in  1881-82  the  mine  was  worked  at 
a  profit^  and  royalties  exceeding  the  amount 
oftlie  dead  rent  by  1,477^.  were  payable  to 
the  lessor: — Held,  that  in  estimating  the 
profits  of  the  mine  for  assessment  of  in- 
come tax  under  Schedvie  D  the  lessees  cotdd 
not  deduct  the  1,477/.  repayable  to  them 
under  the  agreement. 

The  Coltness  Iron  Company  v.  Black  (51 
Law  J.  Rep.  Q.B.  (H.L.)  626  ',  Law  Rep. 
6  App.  Cas.  615). 

Case  stated  under  43  &  44  Yict.  c.  19. 
8.  59,  as  to  income  tax. 

At  a  meeting  of  the  Special  Commis- 
sioners under  the  Income  Tax  Acts,  held 
at  the  Queen's  Hotel,  Chester,  on  Thursday 
the  15th  of  March,  1883,  the  Broaghton 
and  Plas  Power  Coal  Company  (Limited) 
appealed  against  the  assessment  under 
schedule  D,  for  the  year  1881-82,  in  the 
sum  of  16,000/.  in  respect  of  the  profits  of 
the  concern. 

Upon  examination  of  the  accounts  it 
was  found  that  the  liability  of  the  com- 
pany for  the  year  1881-82  was  5,843/.  as 
follows — ^year  ended  the  31st  of  March, 
1882  :— 
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Balance  of  account 

.      £2,556 

Royalty  charged  . 
6at«wen  royalty  . 
Bent 

3,477 

1,000 

90 

Wayleaye     .... 
Income  tax  .... 

371 
50 

Less  depreciation  £1,400  . 
Bank  interest              301 . 

7,544 
1,701 

£5,843 

The  Special  Commissioners  reduced 
their  assessment  to  this  sum. 

The  Broughton  and  Plas  Power  Coal 
Company  (Limited)  was  formerly  a  private 
concern  trading  at  Bersham  in  the  county 
of  Denbigh  as  the  Broughton  and  Plas 
Power  Coal  Company,  and  was  registered 
as  a  limited  company  in  April,  1880,  but 
did  not  commence  working  or  output 
until  the  2nd  of  October,  1880.  Assess- 
ments were  made  by  the  district  com- 
missioners under  schedule  D  of  the  Income 
Tax  Acts  for  the  years  1878,  1879,  and 
1880,  in  the  sum  of  2,0002.  each  year  for 
dead  rent,  as  the  mine  was  not  working. 

It  is  contended  by  the  company  that 


the  full  amount  of  royalty  worked  during 
the  year  as  shewn  in  the  accounts  should 
not  have  been  disallowed  in  the  assess- 
ment for  the  year  1881-82,  inasmuch  as 
the  same  did  not  represent  the  actual  sum 
paid  to  the  landlords. 

By  the  terms  of  the  agreement  dated 
the  30th  of  September,  1875,  under  which 
these  collieries  are  held,  the  lease  was  to 
commence  from  the  25th  of  March,  1874, 
for  the  term  of  forty -two  years.  The  dead 
rent  was  to  bo  1,0002.  a  year  for  the  lirst 
three  years,  2,000Z.  a  year  for  the  next 
seven  years,  and  3,0002.  a  year  for  the 
residue  of  the  term,  to  be  recoupable  out 
of  royalties  during  the  first  sixteen  years, 
and  afterwards  the  deficiency  in  any  year 
to  be  recoupable  out  of  the  excess  of  any  of 
the  next  five  years. 

It  is  explained  that  the  dead  rent  and 
royalties  are  actually  one  and  the  same 
payment  and  merged  together,  and  the 
dead  rent  is  a  device  to  secure  the  lessor 
against  the  fluctuations  of  mining,  whereby 
the  lessor  receives  on  account  of  his  share 
of  the  profits  of  the  company  not  less  than 
a  certain  annual  sum,  so  that  when  the 
lessor's  share  of  the  royalties  does  not 
amount  to  that  sum  he  receives  that  sum, 
but  when  his  share  of  the  royalties  ex- 
ceeds the  fixed  annual  sum  the  fixed  sum 
is  only  paid  to  him  until  the  company  has 
been  reimbursed  the  excess  paid  to  the 
lessor  when  his  share  of  the  royalties  did 
not  amount  to  the  fixed  sum. 

The  company  urge  that,  inasmuch  as  the 
fixed  sum  so  paid  to  the  lessor  bears  in- 
come tax  when  and  as  it  is  paid,  the  re- 
payment to  the  company  of  the  sum  so 
advanced  should  be  deducted  in  assessing 
the  profits  of  the  company,  for  otherwise 
the  sum  so  replaced  will  bear  income  tax 
twice — namely,  first  when  it  was  ad- 
vanced by  the  company  to  the  lessor,  and, 
secondly,  when  it  is  repaid  to  the  company 
out  of  the  lessor's  surplus  over  and  above 
the  fixed  sum. 

The  company,  therefore,  claim  that  a  sum 
of  1,4772.  in  the  assessment  for  1881-82 
should  be  allowed  from  that  assessment,  on 
the  ground  that  it  has  already  borne 
income  tax  when  it  was  previously  paid  to 
the  lessor.  The  Special  Commissioners  held 
that  the  sums  for  royalties  charged  in  the 
accounts  were  disallowed  in  arriving  at 
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the  foregoing  assessable  profits  in  accord- 
ance with  section  60  of  the  Act  5  &  6 
Vict.  c.  35  (Schedule  A,  No.  III.  rule  3), 
which  enacts  that  the  dutj  in  the  case  of 
mines  is  to  be  charged  on  the  person, 
corporation,  company,  or  society  of  persons 
carrying  on  the  concern,  or  on  their  re- 
spective agents,  treasurers,  or  other  officers 
having  the  direction  or  management  thereof 
or  being  in  the  receipt  of  the  profits  thereof, 
on  the  amount  of  the  produce  or  value 
thereof,  and  before  paying,  rendering,  or 
distributing  the  produce  or  the  value  either 
between  the  different  persons  or  members 
of  the  corporation,  company,  or  society  en- 
gaged in  the  concern,  or  to  the  owner  of 
the  soil  or  property,  or  to  any  creditor  or 
other  person  whatever  having  a  claim  on 
or  out  of  the  said  profits,  &c. 

The  appellants  expressed  their  dissatis- 
faction with  the  determination  of  the 
Special  Commissioners  as  being  erroneous 
in  point  of  law,  and  duly  required  the 
commissioners  to  state  and  sign  a  Case  for 
the  opinion  of  the  High  Court  of  Justice 
according  to  the  Taxes  Management  Act, 
1880  (43  &  44  Vict.  c.  19),  s.  69. 

A,  Charles,  Q,C.  {Clement  ffiggirhs  with 
him),  for  the  appellants. — By  the  arrange- 
ment between  the  landlord  and  the  lessees, 
the  landlord,  instead  of  receiving  a  rent 
uncertain,  bargains  for  a  rent  certain,  and 
whenever  the  royalties  exceed  the  dead 
rent  he  returns  the  excess  to  make  up  the 
deficiency  of  the  previous  years.  Up  to 
October,  1880,  the  mine  was  unworked, 
consequently  the  lessees  paid  the  dead 
rent  of  2,000/. ;  in  1881-82  the  mine  was 
worked  for  the  first  time,  and  the  royalties 
amounted  to  3,47 7Z.,  or  1,477/.  in  excess  of 
the  dead  rent  of  2,000/.  paid  in  the  pre- 
vious year,  and  this  portion  of  the  royalties 
is  repayable  to  the  lessees  in  accordance 
with  their  agreement.  This  sum  has 
already  paid  income  tax  when  paid  in  the 
shape  of  dead  rent.  In  the  case  of  mines 
the  annual  value  is  to  be  calculated  on  an 
average  of  the  five  preceding  years — (see 
5  &  6  Vict.  c.  35.  s.  60,  schedule  A. 
No.  III. ;  29  Vict.  c.  36.  s.  8) ;  and  in  the 
four  preceding  years  there  has  been  a  de- 
ficiency which,  added  together,  exceeds  the 
profits  of  year  1881-82 ;  the  ^Government 
has  been  receiving  income  tax  upon  the 


dead  rent  paid  in  thoee  years,  and  now 
seeks  to  obtain  income  tax  on  the  whole  of 
the  profits  made  in  1881-82. 

The  AUamey-GeneraX  {Dicey  with  him), 
for  the  respondent. — The  income  tax  on 
the  dead  rent  in  the  years  preceding 
1881-82  was  not  paid  by  the  lessees 
but  by  the  landlord,  having  been  deducted 
by  the  lessees  under  the  positive  duty  im- 
posed on  them  by  5  &  6  Vict.  c.  35, 
schedule  A.  No.  IV.  rule  9.  The  case  of 
Knowlea  v.  McAdam  (1),  where  it  was 
held  that  in  estimating  the  profits  of  a  coal 
mine  a  deduction  for  replacing  exhausted 
capital  ought  to  be  allowed,  is  in  principle 
the  same  as  the  present  case ;  but  that  case 
was  overruled  in  the  case  of  The  CoUneee 
Iron  Company  v.  Black  (2),  where  it  was 
held  that  antecedent  loss  or  expenditure 
cannot  be  deducted  in  estimating  the  profits 
received.  The  1,477/.  was  profits,  and  the 
destination  of  the  amount  is  immaterial. 

A,  Charles^  Q»C.f  in  reply. 

Grove,  J. — I  am  of  opinion  that  the 
Crown  is  entitled  to  judgment,  and  that 
the  appellants  must  therefore  pay  income 
tax  on  the  1,477/.  in  respect  of  which 
they  have  claimed  exemption.  The  ques- 
tion on  which  our  judgment  depends  is  the 
meaning  to  be  given  to  the  woni  "  profits  " 
in  the  Revenue  Acts.  In  The  CoUness  Iron 
Compa/ny  v.  Black  (2)  it  was  decided 
that  by  the  word  "  profits  "  in  the  case  of 
a  mine  is  meant  the  profits  of  a  given  year 
minus  the  expenditure,  and  ^at  losses 
which  have  been  previously  incurred  can- 
not be  set  off.  These  antecedent  losses 
could  not  be  ascertained  without  an  inves- 
tigation of  the  whole  undertaking.  In  the 
present  case  the  lessees  have  agreed  to  pay 
the  landlord  a  dead  rent  of  2,000/.,  and  this 
they  have  to  pay  if  they  make  no  profit. 
The  lessees  pay  no  tax  on  this  2,000/. ;  the 
landlord  pays  the  tax,  the  lessees  are 
merely  his  agents  to  collect  it :  therefore 
while  the  mine  was  a  losing  concern  they 
paid  no  tax ;  but  can  they  when  the  mine 
becomes  profitable  deduct  the  losses  of 
previous  years  f  The  case  in  the  House  of 
Lords  says  they  cannot.     The  bargain  with 

(1)  47  Law  J.  Rep.  Exch.  139;    Law  Bep. 
3  Ex.  D.  23. 

(2)  51  Law  J.  Rep.  H.L.    626;  Law  Bep. 
6  App.  Cas.  516. 
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the  landlord  is  that  the  dead  rent  is  to  be 
recoupable  oat  of  royalties,  but  we  cannot 
entertain  the  effect  of  that  agreement  any 
more  than  any  other  antecedent  losses. 
The  Act  5  <fe  6  Vict.  c.  35.  &  60.  No.  III. 
says  that  the  duty  is  to  be  charged  on 
the  company  dJEC.  carrying  on  the  concern 
on  the  amount  of  the  produce  or  value 
thereof,  and  before  paying,  rendering,  or 
distributing  the  produce  or  value  either 
between  the  different  persons  members  of 
the  company,  or  to  the  owner  of  the  soil 
or  property,  or  to  any  creditor  or  other 
person  whatever  having  a  claim  on  or  out 
of  the  said  profits.  The  duty,  therefore, 
became  due  to  the  Crown  as  soon  as  the 
profit  was  made.  This  case  appears  to  be 
decided  by  The  CoUnets  Iron  Company  v. 
Black  (2),  the  only  difference  being  that 
in  that  case  there  was  no  bargain  with  the 
landlord,  a  distinction  which  in  my  judg- 
ment makes  no  difference.  I  come  to  the 
conclusion,  therefore,  that  the  present  case 
is  covered  by  the  decision  in  the  House  of 
Lords,  and  that  our  judgment  must  be  for 
the  Crown. 

Smith,  J.  ^I  am  of  the  same  opinion. 
By  agreement  between  the  lessor  and 
lessees  the  lessees  agreed  to  pay  a  certain 
dead  rent  to  be  recoupable  out  of  royalties. 
No  work  was  commenced  on  the  mine 
until  1880;  for  the  three  preceding  years 
the  leasees  paid  the  dead  rent.  The  lessees 
commenced  working  in  October,  1880,  and 
it  is  found  that  the  output  in  the  years 
1881-82  amounts  to  5,843Z.  net,  conse- 
quently the  lessees  have  converted  coal 
into  money  amounting  to  5,8432.  It  can- 
not be  denied  that  this  amount  is  profit ; 
but  it  is  said  that  before  this  is  put  down  to 
profit  the  lessees  are  entitled  to  deduct  the 
amount  overpaid  in  previous  years,  which 
by  their  agreement  is  recoupable  out  of  the 
royalties.  It  is  said  that  income  tax  will 
be  paid  twice  on  this  amount,  and  it 
appears  that  it  will,  but  not  by  the  lessees 
— consequently  they  are  not  damnified. 
What,  then,  is  this  5,8432.  t  It  is  money 
obtained  by  carrying  on  their  concern.  The 
2,0002.  dead  rent  may  be  set  down  to 
capital  account.  The  point  before  us  re- 
solves itself  into  the  question  of  what  is 
annual  profit,  and  as  to  this  the  remarks 
of  Lord  Penzauce  in  The  CoUness  Iron 
Company  v.  Black  (2)  seem  to  be  appli- 


MIGHAELMAS  1884  io  MICHAELMAS  1885. 


271 


cable,  where  he  says  that  this  is  the  entire 
profit  derived  from  the  mine,  deducting 
the  cost  of  working  it,  but  not  deducting 
the  cost  of  making  it.  I  agree,  therefore, 
that  our  judgment  should  be  for  the 
Crown. 

Judgment  for  respondents. 


SoUciton— Meredith  &  Co.,  agents  for  Birch, 
CuUimore  &  Douglas,  Chester,  for  the  appel- 
lants; Solicitor  of  Inland  Bevenue,  for  re* 
spondents. 


1884.     T 

Julv  5  •   I  '^^  ATTORNEY- GENERAL  OF  THE 
Dec  13  f      ^^^^^  ^^  LANCASTER  V,  THE 
15  20  '  I   DUKE  OF  DEVONSHIRE. 

Information  —  Duchy  of  Lancaster  — 
Rights — Attorney-General  in  High  Court 
—Crown  Suits  Act  (28  dh  29  Vict.  c.  104). 

An  information  ocmnot  be  exhibited  in 
the  High  Court  of  Justice  by  Hhe  Attorney- 
General  of  the  Duchy  of  Lancaster  even  in 
respect  ofrnatters  concerning  the  duchy. 

This  was  an  application  on  behalf  of  the 
Duke  of  Devonshire,  who  had  been  made 
a  defendant  to  an  information,  to  have 
that  information  removed  from  the  file, 
and  all  further  proceedings  stayed,  on  the 
ground  that  the  same  was  not  exhibited  by 
Her  Majesty's  Attomey-Qeneral,  and  that 
the  informant  was  not  authorised  or  en- 
titled to  exhibit  or  file  the  said  information 
on  behalf  of  Her  Majesty,  or  to  take,  or 
continue,  any  proceedings  in  or  under  the 
same. 

The  information  in  question  was  filed 
on  the  22nd  of  December,  1881,  the  in> 
formant  being  Heniy  W.  West,  Q.C., 
the  Attorney-General  of  Her  Majesty's 
Duchy  of  Lancaster,  and  prayed  that  it 
might  be  declared  that  Her  Majesty  was 
from  the  death  of  William  4  seised,  iu  right 
of  her  Duchy  of  Lancaster,  of  the  rever- 
sion in  fee  of  certain  gritstone  and  other 
stone  in  Fairfield,  Derbyshire;  and  also 
that  the  defendant  might  be  ordered  to 
render  an  account  of  the  quantities  of 
gritstone  and  other  stone  taken  from  cer- 
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tain  quarrieB  in  Fairfield,  and  of  all  rents, 
royalties,  and  sums  of  money  received  by 
the  defendant  for  and  in  respect  of  the 
said  gritstone  and  other  stone  raised  from 
the  said  quarries  since  the  death  of  the 
defendant's  predecessor  in  1858. 

The  defendant,  by  his  answer  filed  on 
the  1st  of  July,  1882,  claimed  the  quarries 
as  his  own  freehold.  A  further  answer 
was  put  in  on  the  28th  of  March,  1883, 
and  the  case  was  fixed  to  be  argued  on  the 
2nd  of  June,  1883.  On  the  29th  of  May, 
1883,  the  defendant  for  the  first  time  gave 
notiee  of  the  present  application,  and  two 
days  later  filed  a  further  answer  to  the 
information. 

The  following  are  the  terms  of  the 
patent  under  which  the  present  informant 
was  appointed,  so  far  as  they  are  material : 

"  Victoria,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  Queen,  Defender  of  the  Faith, 
To  all  to  whom  these  Our  present  Letters 
shall  come,  greeting,  Know  ye  that  we, 
fully  trusting  and  confiding  in  the  fidelity 
of  Our  Trusty  and  Well  Beloved  Henry 
Wyndham  West,  Esquire,  of  the  Inner 
Temple,  one  of  Oar  Counsel  learned  in 
the  law,  and  of  our  special  grace  and  mere 
motion,  and  for  divers  good  causes  and 
considerations  Us  hereunto  specially  mov- 
ing. Have  ordained,  constituted,  deputed, 
and  assigned,  and  by  these  Presents  do 
ordain,  constitute,  depute,  and  assign,  the 
said  Henry  Wyndham  West.  Attorney - 
General  of  our  Duchy  of  Lancaster,  in  all 
and  singular  suits,  complaints,  businesses, 
matters,  and  causes,  in  all  our  Courts 
whatsoever  and  elsewhere  concerning  the 
same  Our  Duchy  of  Lancaster,  as  well  in 
the  parts  of  Our  Kingdom  of  Great  Britain 
called  England,  as  in  the  parts  of  Wales, 
or  belonging  to  us  by  reason  of  our  said 
Duchy,"  Ac. 

The  nature  of  the  case  sufficiently  ap- 
pears from  the  arguments  and  judgments. 

WUU,  Q,C.,  MeUor,  Q.C,  Charles,  Q.C., 
Edvjin  Jones,  and  Elton,  for  the  defendant. 
— Such  a  proceeding  as  this  has  never  been 
attempted  during  the  last  four  hundred 
years.  It  was  attempted  at  one  remark- 
able period  of  our  history,  when  Sir  Richard 
Empson  was  Attorney- General  for  the 
duchy,  to  file  fm  information  in  the  nam^ 


of  the  duchy ;  but  be  was  stopped  because 
the  Courts  nafused  to  issue  process  upon  it 
An  Act  of  Parliament  (22  Edw.  4)  was 
then    passed    in    1483,  empowering  the 
Courts  to  do  so,  and  that  was  repealed  in 
1484  by  1  Bich.  3,  as  being  injurious  to 
the  subject  though  profitable  to  the  Crown. 
The  forms  of  the  patent  under  which 
the   Attomey-Greneral  for   the  duchy  is 
appointed  have  been  subject  from  time  to 
time  to  variation,  and  some  years  after 
this  attempt  on  the  part  of  the  duchy  in 
the  fifteenth  oentuiy  the  patents  fell  away 
into  a  more  restricted  form.     But  in  1880 
the  form  of  the  patent  was  altered  so  as  to 
correspond  with  the  Empson  patent    It 
cannot  be  disputed  that  ever  since  Emp- 
son's  time,  informations,  whenever  they 
have  been  filed  on  behalf  of  the  dnchy  in  the 
Queen's  Courts  at  Westminster,  have  been 
filed  in  the  name  of  Her  Majesty's  At- 
torney-General,   and  that  whenever   the 
Attorney-General  for  the  duchy  has  filed 
them  they  have  been  filed  in  the  Courts  of 
the  duchy,  and  there  only.    In  the  PlacUa 
de  Qtbo  Warranto  there  are  many  instances 
to  shew  that  originally  the  Chx>wn  was 
sued  by  original  writ  just  like  any  private 
person.    Then  came  the  procedure  by  peti- 
tion of  right  in  the  reign  of  Edward  1,  and 
subsequently  in  the  reigns  of  Henry  6  and 
Edwai*d  4  the  mode  of  proceeding  by  way  of 
information.     This  proceeding  by  informa- 
tion wati  established  as  the  result  of  a 
great  and  severe  struggle  on  the  part  of 
the  Crown  with  the  Commons.     The  his- 
tory relating  to  the  charters  for  the  Duchy 
of  Lancaster,  and  the  charters,  are  collected 
in  Hardy* 8  Charters  of  the  Duchy  of  Lan- 
caster,    The  first  was  granted   in   1343 
(16  Edw.  3).     Then  came  the  charter  of 
1352   (25   Edw.   3),  which    created    the 
Courts  of  the  duchy,  and  conferred  amongst 
other  things  jura  regalia  pertaining  to 
the    county   palatine    as  freely  and   en- 
tirely as  the  Earl  of  Chester  is  well  known 
to  hold  them  in  the- county  of  Chester. 
After  other  charters  came  an  Act  of  Parlia- 
ment passed  upon  Edward  4  succeeding  to 
the  throne ;  and  this  statute  incorporated 
the  duchy  and  ordained  that  Edward  4 
should  hold  the  duchy  to  him  and  his  heirs 
for  the  Kings  of  England  in  perpetuity.     It 
also  ordain^  that  the  county  of  Lancaster 
should  be  joined  tQ  th^  duch^  and  form  ^ 
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county  palatine,  and  that  there  should  be 
a  seal  of  the  county  palatine  and  a  seal  of 
the  duchy.  Shortly  afterwards  Empson 
became  Attorney-General  of  the  duchy, 
and  hia  appointment,  as  has  been  already 
stated,  was  in  terms  almost  identical  with 
those  of  the  present  Attorney-General  of 
the  duchy.  Now  the  fact  that  the  statute 
22  Edw.  4  had  to  be  passed,  in  order  to  get 
the  Judges  of  that  day  to  issue  process  for 
an  information  filed  by  the  Attorney- 
General  for  the  duchy,  shews  clearly  that 
Empson  could  not  get  on  without  it ;  and 
this  Act  was  repealed  exactly  a  year  after- 
wards by  1  Hich.  3.  From  that  time  no 
information  has  ever  been  filed  in  the 
King's  Courts  by  his  Attorney-General  for 
the  duchy,  though  many  informations  have 
been  filed  by  the  Attorney-General  for  the 
Crown  within  the  duchy.  The  writ  of 
information  being  a  prerogative  and  the 
right  of  the  Crown  alone,  the  appointment 
made  under  the  seal  of  the  duchy  confers 
only  the  jura  regalia  within  the  duchy, 
and  not  elsewhere. 

Lastly,  the  provisions  contained  in  the 
Crown  Suits  Act  (28  <fe  29  Vict.  c.  104) 
seem  to  be  altogether  inconsistent  with  the 
right  now  claimed  by  tlie  Attorney-General 
for  the  duchy.  That  Act,  intituled  "  An 
Act  to  amend  the  proceedings  and  practice 
in  Crown  suits  in  the  Court  of  Exchequer 
at  Westminster,  and  for  other  purposes," 
regulates  by  Part  2  the  proceedings  by 
information.  By  section  5,  sub-section  1, 
**  the  provisions  of  this  Act  relative  to  Her 
Majesty's  Attorney-General  shall  be  con- 
strued as  applying  also  to  Her  Majesty's 
Solicitor-General  when  a  vacancy  in  the 
ofiice  of  Attorney-General  or  other  occasion 
so  requires."  By  sub-section  2  :  "  the  pro- 
visions of  this  Act  relative  to  the  Crown, 
or  to  Her  Majesty  in  right  of  the  Crown, 
shall  be  construed  as  applying  also  to  the 
Duchy  of  Lancaster,  or  to  Her  Majesty  in 
right  of  that  duchy,  when  the  occasion  so 
requires."  By  sub-section  3,  "  the  terms 
'party'  and  'parties'  where  used  in  this 
Act  include,  and  the  same  terms  where 
used  in  an  enactment  extended  and  ap- 
plied by  this  Act  shall  for  the  purposes  of 
this  Act  include,  Her  Majesty's  Attorney- 
General  and  the  Attorney-General  for  the 
Prince  of  Wales  and  the  Duke  of  Corn- 
wall, as  the  case  may  require."  By  section 
Vol.  64.— Q.B. 


6,  ''  the  term  '  information '  means  an  in- 
formation, styled  an  English  information, 
exhibited  in  the  Court  of  Exchequer  in  the 
name  of  Her  Majesty's  Attorney-General, 
or  of  the  Attorney-General  of  the  Prince 
of  Wales  and  Duke  of  Cornwall,  as  the 
informant,  and  includes  an  information 
and  bill."  If  therefore  it  be  true  that  the 
Attorney-General  for  the  duchy  has  power 
to  file  an  information  such  as  this,  then, 
inasmuch  as  no  provision  has  been  inade  in 
that  statute  for  any  such  information,  the 
result  is  that  the  defendant  is  relegated  to 
an  unknown  practice.  They  also  cited 
Clarke  v.  BradUvugh  (1),  The  King  v. 
Berchet  (2),  Cotton  v.  Johnson  (3),  Asiill 
v.  Clarke  (4),  and  Year  Books,  6  Hen.  4. 
p.  4,  pL  3 ;  21  Edw.  4.  p.  60,  pi.  17 ;  and 
26  Hen.  8.  p.  9,  pi.  3. 

West,  Q,C.,  Davey,  Q.C,  and  Trevelyan 
shewed  cau;^. — One  of  the  great  objects 
in  having  the  terms  of  the  patent  altered 
was  to  save  parties  the  expense  of  litigat- 
ing in  matters  of  this  sort  in  Courts  of 
the  Duchy  Chamber.  The  charter  of 
Edward  4,  which  settled  the  duchy  upon  the 
Kings  of  England,  was  careful  to  keep  the 
Government  separate,  though  the  king, 
having  a  good  title  to  the  throne,  did  not 
care  to  keep  the  title  separate  as  some  of 
his  predecessors  had  done.  Up  till  the 
time  of  that  charter  the  Attorney.  General 
of  the  duchy  was  never  styled  "  the  King's 
Attorney-General  of  the  Duchy";  but 
from  the  time  of  Edward  4  down  to  the 
present  day  he  is  always  called  ''our 
Attorney 'General  for  the  affidrs  of  our 
Duchy  of  Lancaster,"  and  it  is  contended 
that  he  is  entitled  as  such  to  act  in  all 
Courts  for  the  purposes  of  the  duchy. 
The  Queen  may  sue  in  what  Court  she 
pleases,  and  has  a  right  to  appoint  any 
person  she  likes  to  represent  her  as  her 
attorney.  It  is  submitted  that  by  the 
terms  of  the  patent  granted  in  1880  the 
Attorney-General  for  the  duchy  was  au- 
thorised to  appear  and  to  conduct  such 
litigation  as  is  necessary  in  Her  Majesty's 
interest  relating  to  the  affairs  of  the  Duchy 
of  Lancaster.     It  may  be  objected  that 

(1)  52  Law    J.  Rep.  Q.B.  605;    Law   Rep. 
8  App.  Cas.  854. 

(2)  1  Show.  106. 

(3)  3  Salk.  110. 

{Jk)  3  Lutw.  1233.-  , 
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the  patent  itself  is  not  under  the  Great 
Seal,  and  that  Her  Majesty  is  not  at  liberty 
to  use  her  seal  to  the  Duchy  of  Lancaster 
for  the  purpose  of  appointing  the  Duchy 
Attorney  to  conduct  this  litigation  on  her 
behalf,  and  to  inform  the  Court  on  Her 
Majesty's  behalf  of  the  claim  which  she  is 
advised  that  she  has  against  the  defendant 
in  respect  to  duchy  property.  But  all  Courts 
recognise  the  duchy  seal — see  4  Inst,  c.  36, 
p.  206  ;  and  this  being  a  duchy  matter,  it 
is  submitted  the  appropriate  s^  has  been 
used. 

Ajs  regards  the  Crown  Suits  Act,  the 
Attorney-General  for  the  duchy  is,  it  is 
submitted,  within  the  definition  dause; 
but  if  not,  there  was  a  casus  omissus,  and 
the  proceedings  would  be  by  analogy.  The 
information  has  been  drawn  so  as  to  come 
either  within  the  Crown  Suits  Act  or 
under  the  old  procedure. 

The  following  cases  were  dted  during 
the  argument — Fleetwood  v,  Foole  (5), 
Alcock  V.  Cooke  (6),  The  King  v.  Gregory 

!7),  Fisher  v.  Batten  (8),  Burgess  v.  Wheats 
9),  and  The  King  v.  Wilkes  (10). 
MeUor  replied. 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  (Mathew, 
J.,  and  Day,  J.)  was  delivered  on  the  20th 
of  December,  1884,  by 

Mathew,  J.— This  was  an  application 
on  the  part  of  the  defendant  to  remove 
from  the  file  an  information  exhibited  by 
the  Attorney-General  of  the  Duchy  of 
Lancaster  to  compel  the  defendant  to 
account  for  certain  royalties  and  rents 
alleged  to  be  payable  in  respect  of  certain 
property  held  by  him  within  the  duchy. 
The  ground  of  the  application  was  that  the 
right  to  file  such  an  information  belonged 
exclusively  to  the  Attorney-General  of  the 
realm,  and  that  the  proceeding  of  the 
Attorney-General  of  the  ducby  was  an 
attempt  to  create  a  new  remedy  against 
the  subject  without  the  sanction  of  Parlia- 
ment. In  answer  to  the  application,  the 
Attorney-General  of  the  duchy  relied  upon 
letters  patent  issued  to  him  under  the  seals 

(5)  1  Hardr.  171. 

(6)  6  Bing.  340. 

(7)  2  Lev.  82. 

(8)  1  Vent.  156. 

(9)  Eden,  189. 

(10)  4  Brod.  P.O.  860. 


of  the  County  Palatine  and  Duchy  of  Lan. 
caster,  which  empowered  him  to  represent 
the  Crown,  in  the  following  terms,  omitting 
the  formal  part: — "We  of  our  especial 
grace,  certain  knowledge,  and  mere  motion, 
and  for  divers  good  causes  and  considera- 
tions us  hereunto  especially  moving,  have 
ordained,  constituted,  deputed,  and  as- 
signed, and  by  these  presents  do  ordain, 
constitute,  depute,  and  assign,  the  said 
Henry  Wyndham  West,  Attorney-General 
of  our  Duchy  of  Lancaster,  in  all  and 
singular  suits,  complaints,  businesses, 
matters,  and  causes  in  all  our  Coarts 
whatsoever  and  elsewhere  concerning  the 
same  our  Duchy  of  Lancaster,  as  w^  in 
the  part  of  our  Kingdom  of  Great  Britain 
called  England,  as  in  the  parts  of  Wales,  or 
belonging  unto  us  by  reason  of  our  said 
duchy."  In  order  to  deal  with  the  ques- 
tion, it  is  not  necessary  to  refer  at  length 
to  the  well-known  history  of  the  duchy  as 
set  forth  in  the  4th  Cokeys  Institutes^  c  36. 
It  is  sufficient  to  say  that  by  letters  patent 
of  the  25th  Edward  3  jura  regalia  were, 
with  the  exception  therein  specified,  con- 
ferred  within  the  duchy  upon  the  Duke  of 
Lancaster.  Under  this  patent^  the  Courts 
of  the  duchy  were  constituted,  and  the  offices 
of  Chancellor  and  Attomey-General  of  the 
duchy  were  created.  By  a  further  charter 
of  1  Henry  4,  which  confirmed  former 
charters,  it  was  directed  that  the  duchy 
should  be  held  by  the  king  and  his  heirs 
separate  from  the  Crown,  and  to  remain 
and  descend  as  before  his  accession  to  the 
Crown.  By  chaiter  of  4  Henry  5  it  was 
provided  with  the  sanction  of  Parliament 
that  no  grants  relating  to  the  duchy  passed 
under  any  other  than  the  seal  of  the  duchy 
should  be  valid.  By  charter  of  1  Ed- 
ward 4  it  was  directed  that  the  dudiy 
should  be  incorporated  and  should  be  held 
by  the  king  and  his  heirs  being  Kings  of 
^gland.  The  records  referred  to  in  the 
course  of  the  argument,  and  exhibited  to 
the  affidavits  filed  in  the  cause,  contain 
specimens  of  the  letters  patent  issued  up 
to  this  time  to  the  attorneys  of  the  duchy. 
In  some,  authority  was  given  to  do  what- 
soever to  the  office  of  Attorney-General 
duly  pertains.  In  one,  dated  1399,  the 
Attorney-General  was  empowered  to  re- 
present  the  Crown  in  eJI  the  Kings's 
CourtSt 
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By  statnte  22  Edward  4  the  right 
woald  appear  for  the  first  time  to  have 
been  conferred  upon  the  Attorney-General 
to  file  an  information  in  any  of  the  king's 
Courts.  By  that  statute,  after  reciting  the 
rights  of  the  king  in  the  duchy,  it  was 
provided  that  "  if  the  Eyng's  Attoumey- 
Generall  of  His  said  Dudiie  of  Lancaster 
for  the  tyme  heyng  put  a  bill  into  eny  of 
the  Kyng^s  Courts  by  wey  of  enformation 
shewyng  in  the  same  to  the  Court  what 
and  wherin  the  Kyng  or  eny  other  to  his 
use  should  be  unlawfully  hurted  or  wronged 
in  anything  to  hym  apperteynyng  in  the 
right  of  the  same  duchie,  that  forth- 
with at  the  request  of  the  same  attoumey, 
the  Justices  of  the  same  Court  where  the 
said  bill  and  enformation  shall  rest  shall 
have  power  nppon  the  same  to  awarde 
prooesse  by  capias,  and  to  make  other  such 
processes  into  every  countie  of  England  as 
by  the  cours  of  the  lawe  shuld  be  made 
upon  that  matter  if  ther  were  therupon 
due  originall  sued  by  the  ordre  of  the  lawe, 
or  such  proceese  for  the  same  as  shuld  be 
awarded  for  the  Kyng  for  like  offence  doon 
to  hym  in  the  right  Si  his  Corone." 

That  these  powers  were  new,  I  think,  is 
clearly  shewn  by  what  I  shall  have  to 
refer  to  presently,  and  what  occurred  in 
the  subsequent  reign  of  King  Henry  8. 
Now,  proceeding  by  way  of  information 
had  for  some  time  previously  been  had 
recourse  to  in  the  interest  of  the  Crown, 
but  under  continual  protest  from  those 
against  whom  it  had  been  employed  as 
an  excess  of  the  prerogative,  and  in  the 
Rolls  of  Parliament  down  to  the  time  of 
Henry  5  many  instances  wiU  be  found 
where  such  protests  against  information 
were  made  successfully.  The  statute-book 
shews  how  sturdily  the  contest  was  after- 
wards maintained ;  but,  nevertheless,  two 
kinds  of  information  did  ultimately  take 
root  in  the  law — criminal  informations, 
filed  in  the  Queen's  Bench ;  and  informa- 
tions in  Chancery,  like  the  present,  on  the 
equity  side  of  the  Exchequer.  With  re- 
spect to  the  first,  since  4  <fe  5  of  Will. 
k  M.,  the  right  of  proceeding  without  the 
leave  of  the  Crown  has  been  finally  con- 
fided to  the  Attorney-General  of  the 
realm,  who,  as  a  member  of  the  Execu- 
tive (Government,  is  responsible  for  the 
manner  in  which  his  duties  are  performed 


With  respect  to  the  second,  it  is  a  sig- 
nificant fact  that  counsel  for  the  duchy 
have  been  unable  to  point  to  a  single 
instance  of  an  information  by  any  other 
person  than  the  same  high  official. 

In  the  reign  of  Edward  4  Sir  Richard 
Empson  was  appointed  Attorney  General 
for  the  duchy;  and  the  statute  of  22 
Edw.  4  would  seem  to  have  been  intended 
to  arm  him  and  his  successors  with  new 
powers  against  those  by  whom  the  rights 
of  the  king,  as  Duke  of  Lancaster,  were 
supposed  to  have  been  infringed.  The 
statute,  however,  was  not  suffered  to  re- 
main in  operation  for  more  than  a  year, 
for  by  1  Kich.  3  it  was  repealed  in  the 
following  terms  : — "  The  Kyng,  notwith- 
standyng  that  he  conceyveth  the  said  Acts 
to  be  to  his  greate  profite  and  availe,  and 
to  the  grete  hurt  and  thraldome  of  his 
subgietts,  havyng  more  affection  to  the 
common  wele  of  this  his  Realme  and  of  his 
subgietts  than  to  his  own  singler  profitt, 
by  the  advise  of  his  Lordes  Spirituelx  and 
Temporelx  and  the  Comons  in  this  present 
Parliament  assembled,  and  by  auctorite  of 
the  same,  hath  ordeigned,  enacted,  and 
stablished  that  the  foresaid  Actes  and  every 
of  theym  be  annulled,  repeled,  and  of  no 
force  ne  effect,  and  that  his  said  subgietts 
stande  and  be  at  their  liberties  and  freedom 
in  like  fourme  as  they  were  before  the 
makyng  of  the  same  Actes." 

Empson  continued  in  office  in  the  reign 
of  Henry  7,  under  letters  patent  which 
appointed  him  ''  attorney  of  our  duchy  in 
all  and  singular  suits,  plaints,  matters, 
causes,  and  businesses  in  whatsoever  Courts 
of  the  King,  and  elsewhere,  concerning  the 
King's  same  duchy." 

There  is  no  record  during  this  reign  of 
any  proceedings  in  the  King's  Courts  by  in- 
formation filed  by  the  Attorney-General  of 
the  duchy.  From  what  is  known  of  the 
history  of  the  times,  and  from  the  fact 
that  letters  patent  were  afterwards  granted 
by  Henry  7  to  William  Eryngton  in  the 
form  of  Empson's  patent,  it  may  have 
been  that  the  proceedings  condemned  by 
the  Act  of  Richard  3  were  continued.  It 
is,  however,  matter  of  history  that  at  the 
beginning  of  the  reign  of  Henry  8  the 
modes  of  instituting  proceedings  for  the 
king  which  had  previously  been  adopted 
by  Empson  were  abandoned,  and  popular 
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indignation  was  to  some  extent  allayed  by 
the  execution  of  Empson  on  a  frivolous 
charge  of  high  treason ;  and  other  means 
were  substantially  devised  for  providing 
for  the  necessities  of  the  Crown  which 
were  more  acceptable  to  the  king's  subjects 
than  those  which  had  been  made  use  of 
in  the  time  of  his  predecessors. 

The  letters  patent  granted  in  10  Hen.  8 
to  John  Hales  appointed  him  Attorney- 
General  in  the  Courts  "  within  the  duchy," 
and  were  thus,  as  it  would  seem,  brought 
into  harmony  with  the  law.  This  form 
has  been  followed  in  the  letters  patent 
granted  ever  since  the  year  1519  down  to 
the  year  1880.  From  the  searches  made 
into  the  records,  the  result  of  which  was 
fully  brought  before  the  Court  by  counsel 
on  either  side,  two  very  important  points 
appear  to  be  established.  On  the  one 
band,  from  the  year  1519  down  to  the 
year  1880,  there  is  no  instance  of  an  in- 
formation liled  in  the  King's  Courts  in  any 
matter  concerning  the  duchy  by  the  duchy 
Attomey-Greneral ;  and,  on  the  other  hand, 
in  every  reign  down  to  the  year  1874  the 
informations  filed  in  the  Supreme  Courts  in 
duchy  matters  were  exhibited  by  the  At- 
torney-General of  the  realm.  Further, 
by  the  Crown  Suits  Act,  28  &  29  Vict, 
c.  104,  the  right  to  file  such  an  informar 
tion  as  this  seems  clearly  to  be  treated  as 
belonging  to  the  Queen's  Attorney-General, 
and  not  to  the  Attorney-General  for  the 
duchy. 

In  the  year  1880,  for  treasons  which,  it 
must  be  said,  are  in  no  way  open  to  cen- 
sure, it  occurred  to  the  Attorney-General 
for  the  duchy  that  it  would  be  convenient 
to  alter  the  form  of  the  letters  patent ;  and 
Her  Majesty  was  pleased,  in  accordance 
with  the  advice  which  was  given  her  by 
the  officers  of  the  duchy,  to  permit  the 
suggested  alteration  to  be  made.  The 
patent,  which  had  been  granted  in  the 
first  instanoe  to  Mr.  West  in  the  year 
1859,  was  cancelled,  and  new  letters 
patent  were  prepared  substantially  in  the 
form  in  which  they  had  been  granted  to 
Empson  in  the  reign  of  Edward  4  and 
Henry  7. 

The  first  observation  to  be  made  on 
these  letters  patent  is  that,  in  terms,  the 
right  to  file  information  in  the  royal 
Courts  is  not  given,  and  if  it  were  intended 


that  the*  grantee  should  have  the  power 
of  representing  the  Crown  with  reference 
to  duchy  matters  which  had  previously 
been  exercised  by  the  Queen's  attorney,  it 
seems  probable  that  this  intention  would 
have  been  plainly  stated.  If  the  argument 
addressed  to  us  by  the  Attorney-General 
for  the  duchy  is  well  founded,  he  is  for  all 
purposes  connected  with  the  duchy  in  the 
position  of  the  Attorney-General  of  the 
realm ;  and,  if  this  be  so,  he  would  be 
entitled  to  file  an  ex  officio  information. 
Again,  the  letters  patent  do  not  recite  those 
granted  to  the  then  Attorney-General,  Sir 
John  Holker,  and  do  not  state  whether 
the  rights  of  the  Attorney  -  General  of 
the  duchy  are  co-ordinate  or  exclusive. 
Further,  the  patent  does  not  refer  to  the 
Crown  Suits  Act,  and  no  provision  is 
made  for  the  procedure  upon  duchy  in- 
formations. 

The  rule  for  dealing  with  grants  from 
the  Crown  under  the  circumstances  is  laid 
down  in  the  case  of  The  Queen  v.  The 
Eastern  Archipelago  Company  (11).  If  the 
grant  be  framed  in  terms  so  uncertain 
that  it  cannot  be  applied  with  that  pre- 
cision which  grants  from  one  so  especially 
representing  the  public  interest  ought  in 
reason  to  have,  or  if  the  grant  reasonably 
construed  would  work  a  wrong  or  some- 
thing contrary  to  law,  it  will  be  either 
wholly  void,  or  restrained,  according  to 
circumstances,  with  the  view  of  effectuating 
what  must  be  presumed  to  be  the  real 
intention  of  the  grantor. 

We  cannot  suppose  that  it  would  have 
been  meant  by  such  means  as  the  grant  of 
the  letters  patent  in  question  to  require 
the  Judges  to  create  a  new  legal  remedy  of 
so  formidable  a  character.  There  is  no  pre- 
cedent, so  far  as  we  are  aware,  in  Consti- 
tutional times  for  such  an  alteration  of  the 
procedure  of  the  Courts  otherwise  than  by 
statute.  The  interpretation  which  the 
letters  patent  must  receive  does  not,  there- 
fore, justify  the  present  proceeding  by  the 
Attorney-General  of  the  duchy;  and  it 
appears  to  us  that  we  have  no  more  power 
to  sanction  what  has  been  done  than  we 
should  have  to  permit  a  civil  action  to  be 
commenced  by  a  writ  of  attachment^  or  a 
capia>8y  or  a  subpcena. 

(11)  1  £.  &  B.  310 ;  2  ibid.  857. 
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Sucb  an  information  as  this  can  only  be 
filed  by  the  Attorney-General  of  the  realm, 
and  the  application  most  therefore  be 
granted. 

Applicatian  granted. 


Solicitors — F.  Whitaker,  for  infonnant ;  Currey, 
Holland  Sc  Currey,  for  defendant. 


[IN  THE  COURT  OP  APPEAL.] 
1885.    I  CROFT  V.  THE  LONDON  AND  COUNTT 
Feb.  4.  J  BANKING  OOMPANT.* 

Landlord  and  Tenant — Action  of  Eject- 
ment — Forfeiture — Non-payment  of  Rent 
'^Relief — Terma  on  which  granted — 
Practice — Plaintiff  deprived  of  Costa  at 
Trial — Common  Law  Procedure  Act,  1860 
(23  dh  24  Vict.  c.  126),  s.  1. 

A  defendant,  against  whom  judgment  ha$ 
been  Stained  in  an  action  ofejectmeTUfor 
non-payment  of  rent,  in  which  action  the 
plaintiff  has  been  deprived  of  costs,  may 
obtain  relief  after  the  tried,  under  section  1 
of  the  Common  Law  Procedure  Act,  1860, 
upon  payment  of  all  rent  due  and  the  costs 
of  the  application  for  relief,  without  being 
required  to  pay  the  costs  of  the  action. 

Appeal  by  the  plaintiff  from  an  order  of 
the  Divisional  Court  granting  the  defen- 
dants relief  against  forfeiture  for  non-pay- 
ment of  rent,  but  refusing  the  phdntiif  the 
costs. 

The  plaintiff  was  the  assignee  of  the  re- 
version of  a  lease  of  three  dwelling-houses 
for  ninety-nine  years,  of  which  one  Col- 
lingwood  was  the  lessee.  In  1883,Ck>lling- 
wood  having  become  bankrupt,  the  trustee 
assigned  the  lease  to  the  defendants.  The 
plaintiff,  subsequently  to  the  bankruptcy 
of  Collingwood,  brought  an  action  to  re- 
cover possession  of  the  premises,  in  which 
Collingwood  pleaded  that  he  had  no  pro- 
perty in  the  premises,  that  he  was  not  in 
possession,  and  that  he  had  become  bank- 
rupt. Notwithstanding  this,  the  plaintiff 
signed  judgment,  and,  finding  afterwards 

*  Coram  Brett,  M.B.,  Cotton,  L.J.,  and 
Lindley,  L  J. 


that  Collingwood  was  not  in  possession  of 
the  premises  at  the  time  when  he  brought 
the  action,  commenced  the  present  action 
against  the  defendants. 

At  the  trial  Stephen,  J.,  gave  judgment 
for  the  plaintiff,  but  without  costs,  being 
of  opinion  that  the  first  action  had  been 
wrongly  brought  against  Collingwood,  and 
that  the  present  action  was  oppressive  and 
unnecessary;  leave  was  reserved  to  the 
defendants  to  apply  at  chambers  for  relief. 

The  defendants  then  took  out  a  sum- 
mons under  the  Common  Law  Procedure 
Act,  1860,  section  1,  for  relief  against  the 
forfeiture.  This  summons  was  r^erred  by 
Pollock,  B.,  to  the  Court. 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Stephen,  J.)  granted  the  relief 
sought,  but  allowed  the  plaintiff  no  costs. 

The  plaintiff  appealed. 

E.  Terrell  (with  him  T.  TerreU),  for  the 
plaintiff. — The  relief  sought  by  the  defen- 
dants can  only  be  granted  on  payment  of 
all  rent  in  arrear  and  full  costs — Common 
Law  Procedure  Act,  1852,  section  210, 
and  Common  Law  Procedure  Act,  1860, 
section  1.  The  full  costs  here  include  the 
costs  of  both  actions — that  is,  the  costs 
which  have  been  incurred  by  the  land- 
lord in  obtaining  possession.  Even  if  a 
lessee  proceeded  in  a  Court  of  equity,  he 
would  not  be  entitled  to  relief  by  injunc- 
tion restraining  proceedings,  except  upon 
payment  of  both  rent  and  costs — Common 
Law  Procedure  Act,  1852,  section  211. 
The  jurisdiction  of  a  Court  of  equity  or 
law  as  to  the  terms  upon  which  relief  after 
judgment  will  be  granted  is  expressly 
limited  by  these  sections.  The  mere  fact  of 
the  plaintiff  having  been  deprived  of  costs 
at  the  trial  does  not  affect  the  provisions 
of  the  statute.  WoodfaJH  on  Landlord  and 
Tenant  (12th  ed.,  p.  304)  was  also  referred 
to. 

Firday,  Q,C,f  and  C.  K,  Francis,  for  the 
defendants. — ^A  defendant  who  applies  for 
relief  after  judgment  obtained  under  sec- 
tion 210  is  only  required  to  pay  such  costs 
as  the  plaintiff  is  entitled  to.  Here  the 
costs  of  the  plaintiff  were  entirely  in  the 
discretion  of  the  Judge  at  the  tnal,  and 
were  disallowed.  The  Court  will  not  in- 
terfere  with  that  discretion. 

Terrell  replied. 
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Brett,  M.R. — The  plaintiff  had  brought 
an  action  of  ejectment  against  Colling  wood, 
in  which  he  pleaded  that  he  was  not  in 
possession,  either  personally  or  by  receipt 
of  the  rent,  that  he  had  no  interest  what- 
ever in  the  houses,  and  that  he  was  a  bank- 
rupt. The  plaintiff  obtained  judgment  in 
that  action,  and,  finding  afterwards  that 
the  lease  of  the  houses  had  been  assigned 
to  the  defendants,  he  commenced  the  pre- 
sent action.  Before  this  action  was  brought, 
the  defendants  offered  to  pay  all  arrears  of 
rent  due,  and  afterwards  pleaded  a  tendei* 
before  action  of  the  amount  due,  and  paid 
the  same  into  Court.  The  plaintiff  ob- 
tained judgment  at  the  trial,  and  it  must 
therefore  be  assumed  that,  although  the 
defendants  offerod  to  pay  the  rent,  they 
did  not  do  all  that  was  necessary  to  make 
the  offer  a  legal  tender,  and  that  there  was 
a  forfeiture  for  non-payment  of  the  rent. 
The  defendants  here  claim  equitable  relief 
under  the  Common  Law  Procedure  Act, 
1860,  section  1,  and  the  case  must  be  dealt 
with  as  if  it  had  been  heard  in  a  Court  of 
equity.  The  discretion  of  the  Court  as  to 
granting  relief  is  not  limited  by  the  pro- 
visions contained  in  section  210  of  the 
Common  Law  Procedure  Act,  1852,  as  to 
the  payment  of  costs.  The  Divisional 
Court,  at  the  hearing  of  the  application  for 
relief  against  the  forfeiture,  came  to  the 
conclusion  that  it  ought  to  be  granted,  and 
I  see  nothing  in  that  section  to  prevent 
the  Court  from  granting  relief  upon  due 
and  proper  terms.  The  Court  were  right 
in  thinking  that  as  the  ejectment  had 
been  brought  after  the  defendants  who 
claimed  relief  had  offered  to  pay  the  rent, 
the  relief  ought  to  be  granted  without 
making  them  pay  the  costs  of  the  action 
to  the  plaintiff.  That  would  be  only  com- 
mon justice,  and  a  proper  order  to  be  made. 
The  costs  of  the  application  for  relief  ought, 
however, to  be  provided  for;  and  therefore, 
upon  the  defendants  giving  an  undertaking 
to  pay  the  costs  of  the  sunmions  at  chambers 
— for  these  are  the  only  costs  to  which  the 
plaintiff  is  entitled — the  appeal  will  be 
dismissed. 

Cotton,  L.J. — I  agree.  The  application 
for  relief  is  made  to  the  Queen's  Bench 
Division  exercising  the  jurisdiction  of  a 
Court  of  equity.     In  order  to  determine 


this  question,  sections  210  and  211  of  the 
Common  Law  Procedure  Act,  1852,  must 
be  referred  to.  Section  21 1  imposes  cer- 
tain terms  as  to  the  payment  of  rent  and 
costs ;  and  if  these  terms  are  not  complied 
with,  the  common  injunction  to  restrain 
proceedings  at  law  for  non-payment  of  rent 
will  not  be  granted  or  continued  by  a 
Court  of  equity.  Assuming  no  full  and 
complete  answer  had  been  made  by  the 
defendants  within  the  time  limited  by  the 
section,  the  plaiixtiff,  independently  of  any 
statutory  enactment,  would  have  been  en- 
titled to  have  the  injunction  discontinued. 
But  as  the  common  injunction  is  an  inter- 
locutory injunction,  the  powers  of  the 
Court  as  to  the  terms  4ipon  which  relief 
will  be  granted  at  the  hearing  are  limited 
by  that  section.  It  was  then  said  that 
under  section  210  the  plaintiff  was  entitled 
not  only  to  the  rent,  but  also  to  the  costs 
of  both  actions.  But  at  the  time  when 
judgment  was  signed  against  Collingwood, 
he  had  no  estate  at  all  in  the  property,  he 
was  not  even  in  possession,  and  having  be- 
come bankrupt,  whatever  interest  he  had 
in  it  had  passed  to  his  trustee,  subject  to 
the  rights  of  the  defendants.  The  judg- 
ment was  therefore  a  nullity,  and  as  the 
defendants  at  that  time  did  not  require 
relief  they  ought  not  to  be  required  to  pay 
the  costs  of  that  action.  That  case  is  not 
provided  for  by  statute.  The  only  provi- 
sion is  in  respect  of  relief  to  be  granted  to 
a  person  who  but  for  the  forfeiture  would 
be  in  possession.  In  the  second  action  the 
plaintiff  was  deprived  of  costs  ;  he  is  not 
therefore  entitled  to  the  costs  of  that  action 
under  section  210.  The  defendants  having 
before  action  offered  to  pay  the  rent,  it 
would,  in  my  opinion,  be  reasonable  that 
they  should  obtain  relief  without  having 
to  pay  those  costs. 

LiNDLET,  L.J. — I  am  of  the  same  opi- 
nion. This  WBJB  an  application  for  relief 
after  judgment.  In  order  to  obtain  relief 
the  defendants  had  before  action  offered  to 
pay  all  rent  in  arrear,  but  it  would  seem 
that  they  had  not  made  a  l^gal  tender,  for 
judgment  was  obtained  by  the  plaintiff 
against  them.  It  was  contended  on  behalf 
of  the  plaintiff  that  the  defendants  were 
only  entitled  to  relief  on  payment  of  the 
costs  of  the  two  actions.    In  the  present 
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action  the  plaintiff  got  no  costs,  upon  the 
ground  that  it  was  improperly  brought 
against  the  defendants,  who  ought  not 
therefore  to  be  made  to  pay  them ;  but  it  was 
said  that  relief  ought  not  to  be  granted 
unless  those  costs  were  paid  by  them.  I 
see  no  reason,  however,  why  they  should 
be  ordered  to  pay  costs  of  which  the  plain- 
tiff has  been  deprived.  It  was  also  said 
that  they  ought  to  pay  the  costs  of  the 
action  against  Collingwood,  because  they 
claim  under  him;  but  that  action  was 
wrongly  brought,  and  the  judgment  was 
mere  waste  paper,  having  been  obtained 
under  circumstances  which  were  unjustifi- 
able. It  would  therefore  be  extremely 
unfair  to  order  them  to  pay  those  costs.  I 
think,  however,  that  they  ought  to  pay  the 
costs  of  the  summons  at  chambers ;  and, 
upon  an  undertaking  being  given  to  pay 
those  costs,  the  appeal  will  be  dismissed. 

Appeal  diamUsed, 


Solicitoza — ^C.  A.   Buss,    for  plaintiff;    A,    E. 
Francis,  for  defendants. 
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Creditor  amd  Debtor  —  Jtidg'fnerU  over 
iix  years  old — Execution — Oamiahee  Order 
—  Attachment  —  Bulee  of  Gouri^  1883, 
Order  XLII.  rules  6  onrf  8;  Order  XLV. 

A  garnishee  order  can  he  obtained  in  re- 
speet  of  a  debt  due  to  a  judgment  debtor 
notwUhstandirkg  that  more  than  six  years 
have  elapsed  since  the  date  of  the  judgment. 

In  this  case  the  plaintiff  (the  judgment 
creditor)  had  obtained  a  judgment  against 
the  defendant  (the  jud^ent  debtor)  in 
July,  1876,  for  the  sum  of  365^.  I5s.  6d. 
and  costs,  of  which  3101.  lis.  lOd.  was 
still  due  and  owing.  In  1884  application 
was  made  to  a  District  Registrar  for  a  gar- 
nishee order  to  attach  present  and  all  future 
rent  which  was  or  might  become  due  to  the 
defendant  in  respect  of  certain  property  of 
which  the  garnishee  was  trustee  for  him. 
The  order  nisi  was  made  on  the  22nd  of 


October,  1884,  at  which  time  the  only  rent 
actually  due  was  13Z.  Ss.,  which  sum  was 
admittedly  in  the  hands  of  the  garnishee's 
solicitor.  On  the  26th  of  November,  1 884, 
the  order,  notwithstanding  objection  taken 
that  the  judgment  debt  was  more  than  six 
years  old,  was  made^absolute  by  a  District 
Hegistrar ;  but  upon  appeal  to  Pollock,  B., 
at  chambers,  the  learned  Judge  set  aside 
the  order  as  irregular  inasmuch  as  it  ex- 
tended to  future  debts  (1). 
The  plaintiff  appealed. 

*  (1)  By  Order  XLII.  rale  6  of  the  Rules  of  the 
Supreme  Court,  1883,  "a  judgment  for  the  re- 
covery of  any  property  other  than  land  or  money 
may  be  enforced — (a)  by  writ  for  delivery  of 
the  property,  (ft)  by  writ  of  attachment,  (<j)  by 
writ  of  sequestration."  By  rule  7,  "  a  judgment 
requiring  any  person  to  do  any  act  other  than 
the  payment  of  money,  or  to  abstain  from  doing 
anything,  may  be  enforced  by  writ  of  attach- 
ment or  by  committaL"  Rule  8,  *'  In  these  rules 
tiie  term  *  writ  of  execution '  shall  include  writs  of 
fieri  faciiu,  oapias,  elegit,  sequestration,  and  at- 
tachment, and  all  subsequent  writs  that  may 
issue  for  giving  effect  thereto.  And  the  term 
« issuing  execution  against  any  party '  shall  mean 
the  issuing  of  any  such  process  against  his  per- 
son or  property  as  under  Uie  preceding  rules  of 
this  Order  shall  be  applicable  to  the  case.** 
Rule  22,  "  As  between  the  original  parties  to  a 
judgment  or  order,  execution  may  issue  at  any 
time  within  six  years  from  the  recovery  of  the 
judgment  or  the  date  of  the  order."  Rule  23, 
« In  the  following  cases — namely,  where  six  years 
have  elapsed  since  the  judgment  or  date  of  the 
order,  or  any  change  hays  tfScen  place  by  death  or 
otherwise  in  the  parties  entitled  or  liable  to 
execution,  .  .  .  the  party  alleging  himself  to  be 
entitled  to  execution  may  apply  to  the  Court  or 
a  Judge  for  leave  to  issue  execution  accordingly. 
And  such  Court  or  Judge  may,  if  satisfied  that 
the  party  so  applying  is  entitled  to  issue  execu- 
tion, make  an  order  to  that  effect,  or  may  order 
that  any  issue  or  question  necessary  to  determine 
the  rights  of  the  parties  shall  be  tried  in  any  of 
the  ways  in  which  any  Question  in  an  action  may 
be  tried.  And  in  either  case  such  Court  or 
Judge  may  impose  such  terms  as  to  costs  or 
otherwise  as  shall  be  just." 

Rule  1  of  Order  XLV.,  intituled  "  Attachment 
of  Debts,"  provides  as  follows :  *'The  Court  or  a 
Judge  may,  upon  the  ex  parte  application  of 
any  person  who  has  obtained  a  judgment  or 
order  for  the  recovery  or  payment  of  money 
either  before  or  after  any  oral  examination  of  the 
debtor  liable  under  such  judgment  or  order,  and 
upon  affidavit  by  himself  or  his  solicitor  stating 
that  judgment  has  been  recovered  on  the  order 
made,  and  that  it  is  still  unsatisfied,  and  to 
what  amount,  and  that  any  other  person  is  in- 
debted to  such  debtor  and  is  within  the  juris- 
diction, order  that  all  debts  owing  or  aocru- 
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H,  Y,  Stanger,  for  the  plaintiff  (the 
judgment  creditor). — It  is  admitted  that 
the  judgment  has  ceased  to  run  by  reason 
of  the  lapse  of  more  than  six  years — Order 
XLII.  rule  22.  But  Order  XLII.  rule  23 
provides  for  leave  to  issue  execution  being 
given  notwithstanding  that  six  years  have 
elapsed  since  the  judgment.  And  by  virtue 
of  Order  XLII.  rules  6,  7,  and  8,  *'  issuing 
execution  against  any  party  "  includes  the 
issuing  of  a  writ  of  attachment.  Apart 
from  this,  the  procedure  of  attaching  debts 
by  reason  of  a  garnishee  order  may  be  ex- 
ercised without  reference  to  limitation  of 
time — Order  XLV.  rules  1-4.  Lastly,  the 
fact  that  the  garnishee  order  was  irregular 
in  so  far  as  it  included  future  debts  did  not 
justify  the  learned  Judge  in  setting  it  aside 
in  toto. 

E,  Oamet  Man^  for  the  defendant  (the 
judgment  debtor). — The  garnishee  order 
is  certainly  bad  in  so  far  as  it  purports 
to  attach  future  debts.  Again,  it  is  sub- 
mitted that  the  writ  of  attachment  referred 
to  in  Order  XLII.  only  relates  to  an  attach- 
ment of  the  person  under  Order  XLIV. ; 
and  rule  2  of  that  Order  expressly  provides 
that "  no  writ  of  attachment  shall  be  issued 
without  the  leave  of  the  Court  or  a  Judge, 
to  be  applied  for  on  notice  to  the  party 
against  whom  the  attachment  is  to  be 
issued."  Lastly,  Order  XLV.  must  be  con- 
strued, 80  far  as  the  time  for  making  the 
application  under  rule  1  is  concerned,  as  if 
the  iniles  of  Order  XLII.  were  incorporated 
with  it. 

Lord  Colebidge,  C.J. — It  is  clear  that 
the  Kegistrar's  order  cannot  be  supported 
in  so  &r  as  it  purports  to  attach  future 
debts,  it  having  been  expressly  decided 
that  such  debts  cannot  be  made  the  subject 
of  a  garnishee  order  (2).     So  far,  however, 

ing  from  such  third  person  (hereinafter  called 
the  garnishee)  to  such  debtor  shall  be  attached 
to  answer  the  judgment  or  order;  and  by  the 
same  or  any  subsequent  order  it  may  be  ordered 
that  the  garnishee  shall  appear  before  the  Court 
or  a  Judge  or  an  officer  of  the  Court,  as  such 
Court  or  Judge  shall  appoint,  to  shew  cause 
why  he  should  not  pay  to  the  person  who  has 
obtained  such  judgment  or  order  the  debt  due 
to  him  from  such  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  or 
order." 

(2)  See  HaU   v.  Pritchett,  47  Law  J.  Bep. 
Q.B.  16 ;  Law  Bep.  8  Q.B.  D.  215. 


as  the  order  extends  to  rent  which  was 
actually  due,  the  question  (uises  whether 
the  order  was  properly  made.     The  debt  is 
one  which  was  owing  to  a  creditor  who  is 
himself  a  debtor, and  against  whom  a  judg- 
ment had  been  recovered  so  long  back  as 
1876,  though  no  execution  had  issued.     In 
October,  1884,  a  garnishee  order  was  made, 
under  tiie  provisions  of  Order  XLV.,  at- 
taching a  sum  of  money  to  which  the  judg- 
ment debtor  was  entitled  in  respect  of  certain 
property  comprised  in  a  settlement.    Now, 
in  my  opinion,  the  term  '  execution,'  as  used 
in  Order  XLII.,  does  not  include,  strictly 
speaking,  what  is  ordinarily  called  attach- 
ment of  debts,  but  is  confined  by  Order 
XLIY.  to  a  writ  of  attachment  attaching 
a  person.     Such  a  writ  can  only  be  issued 
on  notice  given  to  the  party  against  whom 
the  attachment  is  to  be  issued,  and  by  leave 
of  the  Court ;  and  this  shews  that  it  is  a 
personal  process.     An  attachment  under 
Order  XLY.,  which  is  headed  **  Attachment 
of  Debts,"  stands  in  a  very  different  posi- 
tion to  an  attachment  of  the  person.    As 
regards  that  Order,  it  is  sufficient  to  observe 
that  not  a  word  is  said  about  judgment, 
nor  that  a  garnishee  order  may  not  be  ob- 
tained notwithstanding  that  six  years  may 
have  elapsed  since  juc^ment.     It  seems  to 
me  that  Order  XLY.  stands  by  itself,  and 
that  rules  22  and  23  of  Order  XLII.  apply 
to  Order  XLIY.,  but  have  no  application  to 
Order  XLY.     Accordingly,  I   think   the 
order  ought  to  be  upheld  for  the  sum  ac- 
tually due  to  the  judgment  debtor  from  the 
garnishea 

Stephen,  J. — I  am  of  the  same  opinion, 
though  I  confess  I  do  not  take  quite  the 
same  view  of  the  meaning  of  the  rules  as 
my  lord  does.  I  think  that  a  writ  of  at- 
tachment includes  an  attachment  of  a  debt 
as  well  as  of  the  person.  I  think  that 
Order  XLII.  establishes  that  a  judgment 
debt  may  be  recovered  by  writ  of  attach- 
ment as  well  as  under  Order  XLY.  By 
Order  XLII.  rule  8  "  writ  of  execution  " 
is  made  to  include  a  writ  of  attachment, 
and  this,  as  it  seems  to  me,  includes  an  at- 
tachment of  a  debt.  If  that  be  so,  Order 
XLII.  rule  23  provides  for  the  issuing  of 
such  a  writ  where  more  than  six  years 
have  elapsed  since  the  date  of  the  judg- 
ment. Then  again,  Order  XLY.  specific 
ally  provides  for  attachment  of  debts,  and 
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under  rale  1  of  that  Order  aii*order  for  at- 
tachment was  made  notwithstanding  that 
it  was  urged  that  the  dehfc  was  more  than 
six  years  old.  I*  confess  it  seems  to  me 
that  this  case  comes  within  the  provisions 
of  Order  XLII.  rule  23 ;  at  all  events,  it 
oomes  within  Order  XLV'. — so  that  either 
way  the  deht  can  be  attached  (3). 

JudgmerU/ar  plainHff, 


Soliciton— WilkinB  &  Fanahawe,  agents  for 
O.  H.  Blackwell,  Nottingham,  for  judgment 
debtor ;  Andrew  Wood  5c  Olasler,  agents  for 
H.  B.  Cockayne,  Nottingham,  for  jud^nent 
creditor. 
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[IN  THB  COURT  OF  APPEAL.] 

1885. 
March 

Practiee — Costa —^  Reference — Costa  to 
abide  Event — Claim  and  Counter-claim 
ariaing  out  of  Contract — Counter-claim 
exceeding  Claim — Award  for  Balance — 
SverU — Apportionment  of  Costs  of  Issues. 

Where  in  an  action  which  was  referred  to 
arbitration — costs  of  the  cause  and  of  the 
reference  and  award  tofoUow  the  event — 
the  amount  found  to  be  due  on  a  eourUer- 
daim  ariaing  out  of  contract  exceeded  the 
amount  found  to  be  due  on  a  daim  also 
arising  OfU  qfcontrcustf  and  the  arbitrator 
awarded  that  the  plaintiff'  should  pay  the 
balance  due  to  the  d^endant, — Held,  that 
the  defendant  wcu  entitled  to  the  costs  of 
the  cause  and  of  the  reference  and  awards 
but  that  the  plaintiff  vxu  entitled  to  the 
costs  of  those  issues  upon  which  he  had 
attcceeded ;  and  that  judgment  ahould  be 
entered  accordingly. 

Appeal  by  the  plaintiff  from  an  order 
of  the  Divisional  Court  setting  aside  a 
jadgment. 

The  action  was  brought  by  the  plaintiff, 
a  ship-broker,  to  recover  from  the  de- 
fendant, a  ship- builder,  commission  on  the 
price  of  a  ship  purchased  by  the  defen- 

(3)  Qutere,  whether  the  defendant  had  any 
lociu  standi ;  but  in  this  case  the  plaintiff  took 
no  objection  to  his  appearing  to  shew  cause. 

*  Orram  Lord  Coleridge,  C.J.,  Sir  J.  Hannen, 
and  Lindley,  L. J. 
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dant's  order ;  and  also  the  price  of  sails 
supplied  by  him  to  the  defendant.  The 
ddendant  denied  his  liability  in  respect  of 
the  plaintiffs  daim,  and  set  up  a  counter- 
claim—first, for  insurance  money  received 
by  the  plaintiff  for  damage  done  to  one  of 
the  defendant's  ships ;  and,  secondly,  for  the 
price  of  extra  work  done  to  a  vessel  which 
was  being  built  by  him  for  the  plaintiff. 

The  claim  and  counter-claim  were  re- 
ferred to  arbitration  upon  the  terms  that 
"  the  costs  of  the  cause  and  of  the  reference 
and  award  shall  abide  the  event";  also 
that,  "unless  restrained  by  any  order  of 
the  Court  or  a  Judge,  the  party  or  parties 
in  whose  favour  the  award  shall  be  made 
shall  be  at  liberty,  within  seven  days  after 
service  of  a  copy  of  the  awu^d  on  the 
solicitor  or  agent  of  the  other  party,  to 
sign  final  judgment  in  accordance  with 
the  award,  and  for  all  costs  he  or  they 
may  be  entitled  to  under  this  order  and 
under  the  award,  together  with  the  costs 
of  the  said  judgment." 

The  arbitrator  found  that  upon  the 
plaintiffs  claim  a  sum  of  822^.  12«.  was 
due  from  the  defendant  to  the  plaintiff, 
and  upon  the  counter-claim  a  sum  of 
919^.  15«.  6(f.  was  due  from  the  plaintiff 
to  the  defendant;  and  he  then  awarded 
that  the  plaintiff  pay  to  the  defendant 
the  balance  of  97/.  Za.  5d. 

The  plaintiff  thereupon  entered  judg- 
ment for  his  costs  in  similar  terms  to  those 
in  which  the  judgment  was  entered  in 
Bainea  v.  Bromley  (1),  and  which  was  in 
effect  as  follows :  "  It  is  adjudged  that 
the  plaintiff  recover  against  the  defendant 
£  ,  for  his  costs  of  suit,  which  costs 
were  by  a  Master's  certificate,  dated  the 
day  of  ,  allowed  at  £       ;  and  that 

the  defendant  recover  against  the  plain- 
tiff 97/.  3a.  6d.  on  the  counter-claim,  and 
£  for  his  costs  of  the  counter-claim, 
which  were  by  a  Master's  certificate,  dated 
the  day  of  ,  allowed  at  £      ." 

The  taxation  of  costs  was  acyoumed,  to 
enable  the  defendant  to  take  out  a  sum- 
mons to  set  aside  the  judgment. 

Field,  J.,  at  chambers,  dismissed  the 
summons. 

The  Divisional  Court  (Grove,  J.,  and 
Manisty,  J.)  reversed  the  decision  of  the 

(1)  50  Law  J.  Rep.  Q.B.  466 ;  Law  Bep. 
6  Q.B.  D.  691. 

SO 
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Judge,  bat  simply  made  an  order  setting 
aside  the  judgment. 
The  plaintiff  appealed. 

J.  F,  Aspinall,  for  the  plaintiff. — The 
question  turns  upon  the  meaning  of  the 
word  "event "in  the  order  of  reiferenoe. 
It  has  the  same  meaning  as  that  which 
was  given  to  it  in  Myers  v.  De/riea  (2) 
and  EUia  v.  Desilva  (3). 

[J,  L,  Walton  referred  to  Chatfield  v. 
Sedgwick  (4).] 

The  principle  laid  down  in  the  cases  is, 
that  where  a  defendant  sets  up  a  counter- 
claim for  an  unascertained  amount  which 
the  plaintiff  could  not  be  expected  to 
know,  the  plaintiff  is  justified  in  com- 
mencing the  action,  and,  if  he  succeeds 
upon  his  claim,  is  entitled  to  the  costs  of 
the  cause,  because  the  defendant  has  thus 
taken  advantage  of  the  plaintiff  having 
been  compelled  to  bring  his  action — In  re 
Browih ;  Ward  v.  Morse  (6)  and  Stooke  v. 
Taylor  (6).  Here  the  counter-claim  was 
of  such  a  nature,  being  for  an  unascer- 
tained amount,  that  the  plaintiff  could  not 
have  set  it  off  against  his  claim.  The 
arbitrator  having  found  in  his  favour  upon 
the  claim,  he  is  entitled  to  the  costs  of  the 
cause,  and  to  enter  such  judgment  as  will 
give  him  the  costs  to  which  he  is  entitled. 

J,  L.  Walton,  for  the  defendant. — The 
decision  of  the  Court  below  was  simplj 
based  upon  the  ground  that  the  judgment 
was  wrong  in  form,  because,  as  entered, 
the  Master  would  be  bound  to  tax  the 
costs  of  the  cause  in  favour  of  the  plain- 
tiff. The  contention  for  the  plaintiff 
amounts  to  this,  that  there  should  be  two 
judgments,  one  for  the  defendant  for  the 
baJiuice  and  costs,  and  the  other  for  the 
plaintiff  for  costs.  The  Bulee  of  Court  do 
not  provide  any  form  whereby  a  party  can 
enter  judgment  for  blank  costs  only.  The 
ordinary  practice  is  for  judgment  to  be 
entered  for  the  defendant  for  the  balance 

(2)  49  Law  J.  Bep.  Excli.  266;  Law  Bep. 
6£x.  D.  180. 

(S)  60  Law  J.  Bep.  Q.B.  828 ;  Law  Bep. 
6  Q.B.  D.  621. 

q4)  48  Law  J.  Bep.  C.P.  274 ;  Law  Bep. 
4  CP.  D.  457. 

(5)  62  Law  J.  Bep.  Chanc.  624 ;  Law  Bep. 
23  Oh.  D.  877. 

(6)  49  Law  J.  Bep.  Q.B.  867;  Law  Bep. 
6  Q.B.  D.  669. 


and  costs,  and  the  Master,  upon  taxation, 
will  apportion  the  costs  of  those  issues 
upon  which  the  plaintiff  has  succeeded. 
There  was  no  suggestion  in  Ellis  v. 
DesUva  (3)  that  the  form  of  the  judg- 
ment was  wrong ;  the  award  was  merely 
sent  back  to  the  arbitrator  for  the  issues 
to  be  specifically  found  for  the  purposes  of 
taxation. 

AspinaU,  in  reply,  cited  Cole  v.  Firth 
(7). 

LoBD  CoLBRiDOE,  C.J. — The  question 
here  is,  what  is  the  form  in  which  judgment 
should  be  entered  upon  the  findings  of  the 
arbitrator.  He  entered  upon  the  reference 
under  an  order  of  the  Court  by  which,  by 
consent  of  the  partieB,  the  costs  of  the 
cause  and  of  the  reference  and  award  were 
to  abide  the  event.  The  question  there- 
fore is,  what  is  the  event  under  this  order 
of  reference  upon  which  the  costs  are  to 
turn.  On  the  part  of  the  defendant  it  has 
been  contended  that  the  judgment  as  en- 
tered by  the  plaintiff  is  wrong.  It  was 
said  that  the  effect  of  the  judgment  as 
entered  would  be  to  give  to  the  plaintiff 
the  general  costs  of  the  cause — and  I  sup- 
pose of  the  reference  and  award,  because, 
if  the  event  is  the  event  of  the  original 
action,  casting  aside  the  counter-claim  al- 
together, I  can  see  no  reason  why  the 
event  should  be  confined  to  the  costs  of 
the  cause.  On  the  other  hand,  it  was  said 
that  it  had  been  decided  by  the  Court  of 
Appeal  in  Baines  v.  Bromley  (1) — which 
decision  is  binding  upon  us — ^tbuat  where 
the  plaintiff  brings  an  action  for  a  liqui- 
dated sum,  but  Uie  defendant,  instead  of 
contenting  himself  with  pleading  a  set-off 
and  succeeding  on  that  d^ence,  also  sets  up 
a  counter-claim,  the  defendant  would  in  the 
first  case,  but  not  in  the  second,  be  en- 
titled to  the  costs  of  the  cause.  It  appears 
to  me  that  nothing  of  the  kind  was  there 
decided.  It  is  true  that  the  judgment  in 
that  case  was  mutatis  mutandis  in  the 
same  form  as  this  judgment,  but  it  is  also 
true  that  no  application  was  there  made 
to  set  aside  the  judgment  or  to  reform  it, 
and  the  Court  was  merely  asked  to  say 
whether  the  taxation  under  the  words  of 
that  judgment  was  a  proper  taxation. 
The  taxation  in  that  case  seems  to  have 
(7)  Law  Bep.  4  Ex,  D.  SQlit, 
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had  the  effect  which  I  have  pointed  ont ; 
but  the  answer  is,  that  in  onler  to  have 
avoided  that  consequence  the  judgment 
should  have  been  challenged ;  but  it  was  not 
— whilst  here  it  is.  When  the  judgment 
of  the  Court  is  looked  at,  espedallj  that 
of  Lord  Justice  Brett  (8),  it  will  be  found — 
although  it  is  to  be  treated  as  a  duUum — 
that,  in  his  opinion,  where  in  a  case  of  this 
sort  there  is  a  claim  arising  out  of  con- 
tract, and  also  a  counter-claim  arising  out  of 
contract  the  amount  of  which  exce^  that 
of  the  claim,  the  defendant  is  entitled  to 
the  general  costs  of  the  cause  and  the  costs 
of  the  reference  and  award,  but  that  the 
plaintiff  is  entitled  to  set  off  against  those 
costs  the  costs  of  those  issues  upon  which 
he  has  succeeded.  We  were  also  pressed 
with  an  authority,  to  which  I  defer,  as 
having  decided  that  where  there  is  an 
order  of  reference  of  this  kind,  the  woi-d 
"  event "  is  to  be  read  disbibutively,  and 
does  not  mean  the  single  event  of  the  arbi- 
tration, 80  that  all  the  costs  would  follow 
that  single  event  without  beingdistributed. 
The  event,  however,  means  this,  that  if 
the  arbitrator  ascertains  the  various  issues, 
some  in  favour  of  the  plaintiff  and  some 
in  favour  of  the  defendant^  the  party  who 
succeeds  upon  the  whole  will  be  entitled 
to  the  general  costs  of  the  cause,  and  the 
unsuccessful  party  to  the  costs  of  those 
issues  upon  which  he  has  succeeded.  The 
justice  of  that  is  very  ably  pointed  ont  in 
the  judgment  of  Lord  Chief  Justice  Cock- 
bum,  with  which  I  entirely  agree,  in  Stooke 
Y.  Taylor  (6).  I  entirely  agree  that  parties 
who  succeed  should  have  their  costs  in 
proportion  to  their  success.  First  of  all,  a 
party  who  in  an  action  of  this  sort  suc- 
ceeds upon  the  whole  is  entitled  to  the 
genera]  costs  of  the  cause ;  but  the  word 
"  event "  is  to  be  read  distributively,  and 
the  unsuccessful  party  is  to  have  the  costs  of 
those  issues  upon  which  he  has  succeeded. 
Now  what  is  the  event  here  f  It  is  true 
there  is  a  claim  and  a  counter-claim,  and 
that  there  may  be  a  very  substantial  dif- 
ference between  a  set-off  and  a  counter- 
claim :  and  it  is  also  true,  as  was  said  by 
Lord  Justice  Cotton  in  In  re  Broton  ;  Ward 
V.  3for$e  (5),  that  a  defendant  may  get  an 
advantage  by  setting  up  a  counterclaim ; 

(8)  60  Law  J.  Bep.  Q.B.  at  p.  465  ;  Law  Bep. 
•  Q.B.  D.  at  p.  694. 
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still  in  this  case  there  has  been  but  one 
trial  or  examination  by  the  arbitrator  of 
two  sides  of  an  account,  which  has  resulted 
in  a  balance  being  found  in  favour  of  the 
defendant,  and  ^t  balance  is  the  only 
amount  which  the  arbitrator  has  awarded 
to  be  paid.  No  doubt  he  also  found  that 
the  other  sums  which  were  justly  claimed 
by  the  plaintiff  were  to  be  allowed,  and 
that  up  to  the  time  of  the  making  of  the 
award  the  defendant  was  stUl  indebted  to 
the  plaintiff:  also  that  the  plaintiff  was 
indebted  to  the  defendant  in  other  sums ; 
but  he  only  awards  that  the  balance  due 
from  the  plaintiff  to  the  defendant  shall 
be  paid  to  the  defendant.  That  seems 
plainly  to  me  to  be  the  event  of  the  arbi- 
tration which  the  costs  of  the  cause  and  of 
the  reference  and  award  are  to  follow.  It 
is,  however,  plain  that  upon  the  judgment 
as  entered  the  plaintiff  would  get  those 
costs ;  but  that  must  be  wrong,  because  it 
would  give  him  costs  to  which  he  is  not 
entitled.  It  would  not  be  quite  right  to 
set  aside  this  judgment  simplicUer,  as  I 
understand  was  all  that  the  Divisional 
Court  did,  for  the  defendant  might  then 
enter  judgment  as  he  thought  fit.  It  is 
just  possible  that  he  might  do  so  in  a  form 
prejudicial  to  the  plaintiff.  The  proper 
way  in  which  to  reform  this  judgment  is 
to  enter  it  for  the  defendant  for  the  balance 
with  the  costs  of  the  cause  and  of  the 
reference  and  award,  the  plaintiff  to  be 
allowed  upon  taxation  the  costs  of  those 
issues  upon  which  he  has  succeeded.  That 
seems  to  me  to  be  the  justice  of  the  case, 
and  I  am  not  conscious  that  we  are  inter- 
fering with  anything  that  has  been  ex- 
pressly decided  either  in  this  Court  or 
elsewhere.  In  this  case  and  upon  these 
words  this  is  the  true  meaning  of  the 
agreement  between  the  parties. 

Sib  James  Haknen. — I  have  nothing  to 
add  upon  this  view  of  the  case.  I  only 
wish  to  say  I  think  that  the  Court  below  did 
not  take  a  right  view  in  merely  setting 
aside  this  judgment,  and  that  the  altera- 
tion which  has  been  suggested  should  be 
made. 

LiNDLET,  L.J. — I  also  think  that  this 
judgment  should  be  substantially  altered. 
The  present  decision  will  not  in  any  way 
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conflict  with  Baines  ▼.  Bromley  (1)  and 
Ward  V.  Morse  (5).  In  both  those  cases 
the  judgments  were  entered,  and  the  only 
questions  there  were  whether  the  costs 
had  been  taxed  in  accordance  with  the 
judgments  as  entered.  But  the  question 
here  is,  how  is  the  judgment  to  be 
entered.  The  case  was  referred  to  arbi- 
tration— costs  of  the  cause  and  of  the  re- 
ference and  award  to  abide  the  e^ent,  and 
the  party  in  whose  favour  the  arbitrator 
should  decide  to  be  at  liberty  to  enter 
judgment  for  such  costs  as  he  might  be 
entitled  to.  The  word  "  event "  has  given 
rise  to  a  good  deal  of  controversy.  It  was 
said  here  that  it  means  the  sum  found  for 
the  defendant.  But  that  is  not  quite 
true,  for,  although  a  sum  is  found  in  his 
favour,  he  has  failed  upon  certain  material 
issues;  and  when  the  same  point  was 
raised  in  EUis  v.  Desiha  (3)  Lord  Justice 
Bramwell  sent  the  award  back  because 
the  arbitrator  had  not  found  the  issues 
specifically,  and  he  declined  to  give  the 
general  costs  of  the  action  to  the  defen- 
dant without  discriminating  between  the 
issues  upon  which  he  had  succeeded  and 
those  upon  which  he  had  fsdled.  We 
had  some  little  doubt  how  the  Master 
would  tax  the  costs  under  a  judgment 
simply  for  the  defendant  for  the  balance 
with  costs,  and  we  have  therefore  inserted 
the  words  which  have  been  suggested  by 
the  Lord  Chief  Justice.  Upon  this  order 
of  reference  we  are  acting  in  conformity 
with  a  long  series  of  cases — ^namely,  ChcU- 
field  V.  Sedgwick  (4),  Stooke  v.  Taylor 
^),  and  EUie  v.  Denlva  (3) — and  also  with 
Lowe  V.  Holme  (9),  which  was  not  cited. 
The  judgment  will  therefore  be  entered 
for  the  defendant  for  the  balance,  with 
the  costs  of  the  cause  and  of  the  reference 
and  award ;  but  it  ought  also  to  go  on  to 
say  that  the  defendant  is  to  pay  the  costs 
of  those  issues  upon  which  the  plaintiff 
has  succeeded. 

JtidgmerU  varied. 


SolicitorS'Lowless  k  Co.,  for  plaintiff ;  J.  B.  k 
H.  Scott,  agents  for  G.  Aimstrong  &  Sons, 
Newcastle-on-Tyne,  for  defendant. 
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(9)    62  Law  J.   Bep.  Q.6.  270;  Law  Bep. 
10  Q.B.  D.  286. 
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Coal  Mine  —  Check-weig/ier  —  Person 
employed  in  the  Mine — Coal  Mines  Eegtt- 
lotion  Act,  1872  (35  dc  36  VicL  e.  76), 
s.  18. 

By  35  de  36  VicL  e.  76.  «.  18,  persons 
employed  in  a  coal  mine  may  at  their  own 
cost  station  a  check-weigher  at  the  place  for 
weighing  the  coal,  who  "  shall  be  one  of  the 
persons  employed  either  in  the  mine  at 
which  he  is  80  stcUioned,  or  in  another  mine 
belonging  to  the  owner  of  that  mine  " : — 
Held,  that  the  check-weigher  must  be  tn  the 
employment  of  the  mine-owner  at  the  time 
of  his  election  to  the  office. 

The  plaintiff  was  in  February,  1883, 
stationed  as  check-weigher  by  the  men  em- 
ployed in  a  mine,  he  being  at  the  time  in  <A6 
employment  of  the  owner  of  the  mine.  He 
continued  to  act  cu  check-weigher  up  to  the 
ZOth  of  July,  1884,  when  he  received  four- 
teen days*  notice  from  the  men  to  discontinue 
his  employment.  This  notice  was  given 
because  the  men  intended  to  reduce  the 
cheek-weigher^s  wages  from  35«.  to  30#.  a 
week.  Before  the  expiration  of  the  notice 
the  men  held  an  election  for  the  office  qf 
check-weigher,  when  the  plaintiff  was  ogam 
elected : — Held,  that  the  plaintiff  was  not 
qualified  for  re-election  because  not  "  em- 
ployed in  the  mine  "  within  the  meaning 
of  the  above  Act,  and  that  the  owner  was 
therefore  justified  in  preventing  him  from 
acting  (u  check-weigher. 

Appeal  firom  the  decision  of  the  County 
Court  Judge  at  Nottingham  under  section 
6  of  the  County  Courts  Act,  1875  (38  k 
39  Vict.  c.  50). 

An  action  for  assault  was  brought  by 
the  plaintiff  under  the  following  circom- 
stanoes : — 

On  the  23rd  of  February,  1883,  the 
plaintiff  was  stationed  as  check-wiugher 
by  the  men  employed  at  a  coal  mine  owned 
by  the  Wollaton  Colliery  Company.  It 
was  admitted  that  on  the  above  date  he 
was  employed  in  the  mine  by  the  oompanyy 
and  that  he  was  stationed  as  the  men's 
check-weigher,  under  the  provisions  of  35 
<fe  36  Vict.  c.  76.  s.  18  (1),  to  act  as  check- 

(1)  36  &  86  Vict.  0.  76.  a.  18 :  "  The  penoDS 
who  are  employed  in  a  mine  to  which  this  Aot 
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weigher  until  the  30th  of  July,  1884,  when 
he  received  fourteen  days'  notice  from  the 
men  to  determine  his  employment.  This 
notice  was  given  because  the  men  intended 
to  reduce  the  check-weigher's  wages  from 
35«.  to  30«.  per  week,  and  the  plaintiff  was 
informed  in  the  notice  that  he  was  eligible 
for  re-appointment  at  the  reduced  rate  of 
wages.  On  the  11th  of  August  the  men 
held  an  election  for  the  office  of  check- 
weigher;  six  candidates  presented  them- 
selves, and  the  plaintiff  was  again  elected. 
The  notice  to  quit  given  to  the  plaintiff 
expired  on  the  l^th  of  August,  and  he 
continued  to  act  as  check-weigher  up  to 
that  day  and  also  on  the  141^.  When, 
however,  he  attended  on  the  morning  of 
the  15th  he  was  forcibly  prevented  by  the 
defendants  from  entering  the  machine 
house  where  he  had  to  be  stationed  to  per- 
form his  duties  of  check-weigher.  The 
defendants  were  men  employed  by  the 
mine- owners,  the  Wollaton  Collieiy  Com- 
pany, and  acting  under  their  orders,  and  it 
was  admitted  that  they  used  no  more  force 
than  was  necessary  to  prevent  the  plaintiff 
entering  the  machine  house. 

Uponihese  facts  the  learned  County  Court 
Judge  gave  judgment  for  the  plaintiff,  and 
aoMMnod  the  damages  at  20«. 

The  defendants  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  this 
judgment  should  not  be  set  aside  and 
judgment  entered  for  the  defendants. 

AiherUy  Jones  shewed  causa  —  The 
plaintiff  was  continued  in  his  employment, 
and  there  never  was  any  determination  of 
his  service. 

[Mathew,  J. — ^It  must  be  taken  there 
was  a  re-election.] 

He  was  then  properly  elected.  The 
statute  requires  only  that  he  must  be  a 
person  employed  in  the  mine  in  order  to 
prevent  the  men  introducing  a  stranger. 

applies,  and  are  paid  according  to  the  weight  of 
the  mineral  gotten  by  them,  may,  at  their  own 
cost,  station  a  person  (in  this  Act  referred  to  as 
•a check-weigher*) at  the  place  appointed  for 
the  weighing  of  such  mineral,  in  oider  to  take 
an  aooount  of  the  weight  thereof  on  behalf  of 
the  persons  by  whom  he  is  so  stationed. 

The  check-weigher  shall  be  one  of  the  persons 
employed  either  in  the  mine  at  which  he  is  so 
stationed,  or  in  another  mine  belonging  to  the 
owner  of  that  mine.'* 
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It  is  not  necessary  that  the  person  ap- 
pointed should  be  employed  by  the  owner. 
The  object  of  the  section  is  fiUfilled  when, 
as  in  this  case,  the  owner  has  the  oppor- 
tunity of  a  veto  in  the  original  election. 

Sir  U,  Giffardy  Q.C.  {ApfieUm  with  him), 
in  support  of  the  rule. — The  plaintiff  was 
not  at  the  time  of  the  election  qualified  for 
the  appointment.  An  employment  by  the 
men  is  insufficient ;  he  must  be  employed 
by  the  owner.  This  condition  would  apply 
to  a  re-election.  It  was  the  object  of  the 
Legislature  not  to  allow  the  men  to  ap- 
point any  one  check-weigher  who  was  not 
in  the  employment  of  the  owner. 

Mathew,  J. — The  question  before  us 
turns  upon  the  interpretation  of  section  18 
of  35  &  36  Yict.  c.  76.  On  the  facts  pre- 
sented to  us  it  is  impossible  to  come  to 
any  other  conclusion  but  that  the  plaintiff^s 
appointment  was  terminated,  and  that 
there  had  been  a  fresh  election.  It  be- 
comes necessary  therefore  to  shew  that  at 
the  time  of  his  re-election  he  was  a  quali- 
fied person.  The  1st  paragraph  of  section 
18  seems  to  allow. of  an  unqualified  elec- 
tion, but  the  2nd  paragraph  enacts  that 
the  check-weigher  is  to  be  one  of  the 
persons  ''employed  at  the  mine,  or  in 
another  mine  belonging  to  the  owner  of 
that  mine,"  and  we  have  to  determine  the 
meaning  to  be  placed  on  those  words.  I 
cannot  have  any  doubt  but  that  the  use  of 
the  word  "  employed  "  in  this  section  in- 
volves the  addition  of  the  words  "  by  the 
owner,"  and  that  the  sentence  means  that 
the  person  appointed  is  to  be  in  the  em- 
ployment of  the  owner  of  the  mine.  The 
Legislature  has  evidently  considered  that 
it  would  be  a  reasonable  stipulation  on  the 
part  of  the  owner  of  a  mine  that  the 
men's  check-weigher  should  be  one  of  the 
persons  employed  by  him.  The  plaintiff 
was  not  at  the  time  of  his  election  em- 
ployed by  the  owner,  and  consequently 
the  judgment  entered  for  him  must  be  set 
aside,  and  judgment  entered  for  the  defen- 
dants. 

Smith,  J. — ^Tbe  point  is,  whether  the 
men's  check-weigher  must  be  a  person 
employed  by  the  owner  at  the  time  of  his 
election.  The  1st  paragraph  of  the  sec- 
tion applies  to  the  persons  who  are  to 
make  the  election  j    the  2nd  paragraph 
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describes  the  persons  from  whom  the  elec^ 
tion  is  to  be  made.  The  check-weigher 
mast  be  one  of  the  persons  employed  at 
the  mine.  Employed  by  whomi  Obvi- 
ously by  the  owner.  According  to  the 
true  interpretation  of  this  section  the 
check-weigher  can  only  be  appointed  from 
the  body  of  men  who  at  the  time  are 
in  the  employment  of  the  mine-owner. 
When  in  February,  1883,  the  plaintiff  was 
appointed  check-weigher,  he  ceased  to  be 
in  the  employment  of  the  mine-owner,  he 
obtained  new  wages,  he  served  new  masters, 
and  the  mine-owner  ceased  to  be  able  to 
discharge  him — he  thenceforward  was  em- 
ployed by  the  men.  It  has  been  urged 
before  us  that  he  never  discontinued  his 
employment  as  check-weigher  j  but  such  a 
contention  cannot  be  maintained.  The 
facts  shew  that  he  received  fourteen  days' 
notice,  and  that  a  fresh  election  took  place, 
at  which  he  was  re-elected.  I  also  there- 
fore come  to  the  conclusion  that  the  deci- 
sion of  the  County  Court  was  erroneous. 

JudgfMntfor  defendcmta. 


Solicitors— Hickin  k  Graham,  agents  for  W.  J. 
Clegg  &  Sons,  Sheffield,  for  plaintiflE;  Taylor, 
Hoare  &  Ck>.,  agents  for  Hnnt  ic  Williaznjs, 
Nottingham,  for  defendant. 


1884. 
Dec.  18 
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Parliament — ParliamerUary  and  Muni- 
dpal  Registration  Act,  1878  (41  d:  42  VicL 
c.  26),  8.  28,  m(h89.  1,12,  and  IZ— Mistake 
of  Overseers  —  Omission  of  Qualifying 
Premises — Barrister's  Power  to  Amend — 
Change  in  Description  of  Qualification, 

The  respondent  had  occupied  during  the 
whole  qualifyii\jg  period  three  houses  in 
immediate  succession.  The  overseers^  hy 
mistake^  omitted  to  specify  one  of  the  houses 
in  the  description  of  the  qualifying  pro- 
perty,  and  the  part  only  of  the  qualifying 
property  as  it  appeared  on  the  list  weu  tn- 
sufficierU  to  give  a  vote : — Held  (hy  Stephen, 
J.,  amd  Cave,  J. ;  dissentiente  Lord  Cole- 
ridge, C.  J.),  that  the  mistake  was  one  which 
it  was  the  duty  of  the  Revising  Barrister  to 
have  aTnended  under  the  provisions  of  41 
ik  42  Vict.  c.  26.  s.  28,  by  inserting  the 
description  of  the  omitted  house. 

Case  stated  by  the  Barrister  appointed 
to  revise  the  list  of  voters  for  the  city  of 
Exeter. 

At  a  Bevision  Court  held  at  Exeter  on 
the  15th  of  September,  1884,  the  respon- 
dent's name  appeared  in  the  list  of  voteiB 
for  the  parish  of  St  Thomas  the  AposUe 
as  the  occupier  of  dwelling-houses  in  sue- 
cession,  and  the  entry  and  description  on 
the  said  list  was  as  follows : — 


Name  of  Voter 


Hoar,  William 


Place  of  Abode 


Nature  of  Qaaliflcatioa 


34     Prospect    Place, 
Cowick  Street 


Dwelling-houses 
succession 


in 


Nature  and  Situation  of  Qoamjing 
Property 


44  Oxford  Street,  and  34 
Prospect  Place,  Cowick 
Street 


The  appellant  duly  objected  to  the  name 
of  the  respondent  being  retained  on  the 
said  list,  upon  the  ground  (inter  alia)  that 
the  respondent  had  not  becui  in  occupation 
of  the  premises  as  described  therein  for 
the  period  and  at  the  time  required  by  law 
to  give  him  a  vote. 

It  was  proved  that  the  respondent  had 
occupied  during  the  whole  qualifying  period 
three  houses  in  immediate  succession — 
namely,  44  Oxford  Street,  and  31  and  34 
Prospect  Place,  Cowick  Street—and  his 
occupation  of  those  three  houses  and  not  of 
the  two  houses  only  which  are  specified  on 
the  list  gave  him  a  complete  qualification 


of  the  nature  specified  on  the  third  column 
of  the  list.  The  overseers  well  knew  that 
the  respondent  had  occupied  the  house  31 
Prospect  Place,  Cowick  Street,  between 
his  occupation  of  44  Oxford  Street  and 
his  present  house  34  Prospect  Place,  and 
that  there  had  been  immediate  successive 
occupation,  but  they  accidentally,  and  bj 
mistake,  omitted  to  specify  the  interme- 
diate house,  31  Proepect  Place,  in  the 
description  of  the  qualifjring  property, 
and  the  part  only  of  the  qualifying  property 
as  it  appeared  on  the  list  was  insufficient 
to  give  the  vote. 
Upon  proof  of  the  above  factSi  the  Be- 
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vising  Banister  was  asked  on  behalf  of  the 
respondent  to  amend  the  fourth  column  of 
the  list  by  striking  out  the  figures  44  and 
34  respectively,  and  to  retain  the  name  of 
the  respondent  in  respect  of  his  qualifica- 
tion wluch  consisted  of  his  occupation  of 
the  three  houses  as  above  stated. 

It  was  contended  by  the  appellant  that 
there  was  no  power  to  amend,  as  the  Bar- 
rister  by  so  doing  would  be  making  the 
qualification  of  the  respondent  to  consist 
of  an  occupation  of  three  houses  in  suc- 
oesion  instead  of  only  two  as  specified  in 
the  list. 

The  Hevising  Barrister  decided  that  he 
had  the  power  under  the  28th  section  of 
the  Parliamentary  and  Municipal  Regis- 
tration Act,  1878,  to  make  the  amendment 
as  requested,  and  struck  out  the  figures  44 
and  34  in  the  fourth  column  of  the  list, 
and  received  proof  of  the  successive  occu- 
pation by  the  respondent  of  the  said  three 
houses,  being  of  opinion  that  by  so  doing 
he  was  not  altering  the  nature  of  the 
qualification  inserted  on  the  list,  nor  the 
situation  of  the  qualifying  property,  but 
merely  correcting  an  omission  accidentally 
and  by  mistake  made  by  the  overseer  in 
making  out  the  list;  accordingly  the  re- 
spondent's name  was  retained  on  the  list 
cSf  voters  (1). 

(1)  By  41  k  42  Vict  c.  26.  s.  28,  a  Revising 
Barrister  shall,  with  respect  to  the  list  of  voters 
for  a  Parliamentary  borough  and  the  burgess 
list  for  a  municipal  borough  which  he  is  ap- 
pointed to  revise,  perform  the  duties  and  have 
the  powers  following : — 

Sub-section  1 :  "He  shall  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in 
any  list.** 

Sub-section  12 :  *'  Where  the  matter  stated  in 
a  list  or  claim,  or  proved  to  the  Revising  Bar- 
rister in  relation  to  any  alleged  right  to  be  on 
any  list,  is  in  the  judgment  of  the  Revising  Bar- 
rister insufficient  in  law  to  constitute  a  qualifi- 
cation of  the  nature  or  description  stated  or 
claimed,  but  sufficient  in  law  to  constitute  a 
qualification  of  some  other  nature  or  description, 
the  Revising  Barrister,  if  the  name  is  entered 
in  a  list  for  which  such  true  qualification  in  law 
is  appropriate,  shall  correct  such  entry  by  in- 
serting such  qualification  accordingly,  and  in 
any  other  case  shall  Insert  the  name  with  such 
qualification  in  the  appropriate  list  and  shall 
expunge  it  from  the  other  list  (if  any)  in  which 
it  is  entered." 

Sub-section  13 :  "  Except  as  herein  provided, 
and  whether  any  person  is  objected  to  or  not, 
no  evidence  shall  be  given  of  any  other  qualifi- 
cation than  that  whi(^  is  described  in  ^e  list 


If  the  Court  was  of  opinion  that  the 
Revising  Barrister's  decision  was  wrong, 
the  register  was  to  be  amended  by  striking 
out  the  respondent's  name  from  the  list. 

£ompcu,  Q.Ct  for  the  appellant. — ^This 
is  a  change  in  the  description  of  a  quali. 
fication  as  it  appears  in  the  list  which  a 
Revising  Barrister  is  not  at  liberty  to 
change— 4ee  41  &  42  Yict.  c.  26.  s.  28, 
sub-s.  1  and  13  (1).  If  the  Barrister  were 
held  to  be  at  lioerty  to  insert  additional 
houses  in  the  fourth  column,  no  fair  oppor- 
tunity would  be  given  to  an  objector  to 
challenge  the  correctness  of  the  voter's 
amended  qualification.  In  BartUU  v.  GiJbbs 
(2)  it  was  expressly  decided  that  an  amend- 
ment of  this  kind  could  not  be  made. 

[Gave,  J. — That  case  was  decided  under 
6  Vict.  c.  18.  s.  40,  where  the  power  of 
amendment  was  less  extensive  than  it  is 
under  the  Act  of  1878.] 

Forrett  v.  Lord  (3)  was  decided  under  the 
last-mentioned  Act,  and  it  was  there  held 
that  where  one  of  the  houses  was  omitted 
in  the  fourth  column  the  Barrister  had  no 
power  to  supply  it.  As  to  what  mistakes 
the  Barrister  has  power  to  amend,  see 
Adams  v.  Bostock  (4),  James  v.  ffowarth 
(5),  and  Fickard  v.  BayUa  (6).  Then, 
again,  even  if  the  Barrister  had  power 
to  amend,  such  power  was  not  properly 
exercised  by  str^ing  out  the  number, 
which  the  Act  expressly  provides  should 
be  given — see  note  p  to  Act  of  1878. 

John  Ro&e^  for  the  respondeut.  —  A 
general  power  of  amendment  is  given  by 
section  26,  sub-section  1,  in  case  of  mis- 
takes proved  to  have  been  made  in  a  list. 
Sub-section  13  only  applies  to  a  case  not 
otherwise  provided  for,  and  cannot  there- 
fore affect  the  present  amendment. 

[LoBD  CoLEBiDGE,  C.J. — I  am  unable 

or  claim,  as  the  case  may  be;  nor  shall  the 
Revising  Barrister  be  at  liberty  to  change  the 
description  of  the  qualification  as  it  appears  on 
the  list,  except  for  the  purpose  of  more  clearly 
and  accurately  defining  the  same.** 

(2)  1  Lutw.  73  ;  6  Man.  &  O.  81. 

(3)  49  Law  J.  Bep.  C.P.  177;  Law  Rep. 
6  C.P.  D.  66. 

(4)  61  Law  J.  Rep.  Q.B.  176;  Law  Rep. 
8  Q.B.  D.  269.  ^ 

(6)  49  Law  J.  Rep.  C.P.  169 ;  Law  Ren. 
6  C.P.  D.  226.  ^ 

(6)  49  Law  J.  Rep.  C.P.  182  j  Law  Ren. 
6  C.P.  D.  236.  ^ 
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to  distinguish  this  case  from  BartleU  v. 
Oibbs  (2),  and  you  had  better  confine  your 
observations  to  that  point.] 

BartleU  v.  Gibba  (2)  was  decided  under 
the  Act  of  1843,  and,  as  has  been  pointed 
out,  the  power  of  amendment  under  that 
statute  is  less  extensive  than  it  is  under  41 
&  42  Vict.  c.  26.  In  BartleU  v.  Gibbs  (2), 
moreover,  the  question  mainly  turned  on 
the  third  column,  the  qualification  stated 
being  " house"  whereas  the  proper  quali- 
fication should  have  been  ''  houses  in  suc- 
cession.'' He  referred  also  to  ffitehena  v. 
Broum  (7)  and  Flanders  v.  Donner  (8). 

Cave,  J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed,  inasmuch  as  the 
case  comes  within  the  plain  language  and 
meaning  of  the  Act  of  1878.  The  recital 
of  that  Act  is,  ''  An  Act  to  amend  the  law 
relating  to  the  registration  of  voters  in  Pau:- 
liamentary  boroughs,  and  the  enrolment  of 
burgesses  in  municipal  boroughs,  and  relat- 
ing to  certain  rights  of  voting  and  proceed- 
ings before  and  appeals  from  Revising 
Baarristers";  and  unquestionably  it  does 
correct  some  of  the  decisions  of  the  Court  of 
Common  Pleas  upon  previous  enactments. 
The  28th  section  commences  by  expressly 
enacting  that  the  Revising  Barrister  "shall 
correct  any  mistake  proved  to  him  to  have 
been  made  in  any  list " ;  and  it  seems  to  me 
that  this  was  clearly  a  mistake  made  in  a  list, 
and  that  therefore  the  Barrister  was  bound 
to  correct  it  unless  the  duty,  or  rather  the 
power  imposed  upon  him  in  this  respect,  is 
cut  down.  For  that  purpose  we  are  re- 
ferred to  sub-section  13,  which  enacts  that, 
"except  as  herein  provided,  and  whether 
any  person  is  objected  to  or  not,  no  evi- 
dence shall  be  given  of  any  other  qualifi- 
cation than  that  which  is  described  in  the 
list  or  claim,  as  the  case  may  be ;  nor  shall 
the  Revising  Barrister  be  at  liberty  to 
change  the  description  of  the  qualification 
as  it  appears  in  the  list  except  for  the  pur- 
pose of  more  clearly  and  accurately  defin- 
ing the  same."  Now  I  observe  that  this 
sub-section  commences,  "  except  as  herein 
provided,"  which,  I  take  it,  means,  except  in 
cases  provided  by  the  previous  sub-sections 
no  change  in  the  qualification  is  to  be 
made.     The  13th  sub-section  therefore  in 

(7)  2  Com.  B.  Rep.  26. 

(8)  16  Law  J.  Rep.  C.P.  81. 


no  way  interferes  with  the  operation  of 
sub-section  1.     It  has  been  contended  that 
the  words  in  sub-section   13  should  be 
taken  to   refer  only  to   sub-section  12; 
but  that  does  not  seem  to  me  to  be  the 
natural  meaning  of  the  words,  and  I  am 
certainly  quite  unable  to  reconcile  such  a 
construction  with  the  provisions  of  section 
24,  which  enable  a  voter  to  make  a  de- 
claration to  cure  a  misdescription  of  his 
qualification,  and  compels  the  Barrister  to 
receive  the  declaration  as  evidence  of  ike 
ikcta  declared.    Now,  if  there  is  no  power 
to  make  an  alteration  of  this  kind,  what  is 
the  use  of  a  voter  making  a  declaration  and 
running  the  risk  of  incurring  the  penalties 
provided  by  section  25  f     It  appears  to  me 
that  section  24  applies  to  mistakes  in  a 
list,  and  section  28  also,  and  that  the  pro- 
visions of  section  24  throw  valuable  light 
on  section  28,  sub-section   1,  and  shew 
that  the  intention  of  the  Legislature  was 
that  mistakes  of  this  kind  should  be  set 
right,  particularly  when,  as  here,  the  mis- 
taice  arose  through  the  de£Eiult  of  the  over- 
seers.    The  only  difficulty  arises  from  the 
case  of  Bartlett  v.  Gibbs  (2),  a  dedsion 
which  ought  undoubtedly  to   be  treated 
with  respect.     But  BartleU  v.  GMs  (2) 
was  decided  under  a  previous  Act,  where 
the  language  is  not  identical;  for  the  6 
Vict.  c.  18.  s.  40  "  provided  that  the  Bar- 
rister should  not  be  at  liberty  to  change  tbe 
description  of  the  qualification  except  for 
the  purpose  of  more  clearly  and  accurately 
defining  the  same,"  whereas  the  13th  sub- 
section of  section  28  of  the  Act  of  1878,  so 
far  from  being  a  proviso  to  sub-section  12, 
expressly  excepts  the  whole  section  from 
its  operation.     And  this  further  observa- 
tion may  be  made,  that  nowhere  in  the  Act 
of  1843  is  there  a  similar  proviso  to  that 
contained  in  section  24  of  the  Act  of  1878 ; 
and,  when  we  find  section  24  expressly 
providing  for  an  easy  method  of  correcting 
mistakes  in  the  description  of  qualifica- 
tions, then  it  follows  that  the  power  to 
correct  must  apply  to  mistakes,  and  not 
solely  to  cases  which   may  be  amended 
under  sub-section  12.    As  I  read  sub-sec- 
tion 12  it  has  regard  to  the  fact  that, 
besides  mistakes  of  overseers,  there  may  be 
other  mistakes  by  a  claimant  in  describing 
his  qualification,  as,  for  example,  "  work- 
shop/' whereas  his   qualification   should 
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be  ''  warehouse."  In  such  case  the  section 
proTides  for  amendment,  although  the  mis- 
take was  made  by  the  claimant  and  not  by 
the  overseers.  It  seems  to  me,  therefore, 
that  the  decision  in  BartUtt  v.  Gibhs  (2) 
has  no  application  here,  and  that  the  deci- 
sion of  the  Barrister  was  correct.  I  do 
not,  however,  agree  that  he  was  at  liberty 
to  strike  out  numbers.  His  proper  course 
would  have  been  to  insert  31  Prospect 
Place ;  yet,  as  the  result  would  have  been 
the  same,  I  think  the  appeal  should  be 
dismissed. 

Stephen,  J. — I  am  of  the  same  opinion. 

LoBD  Coleridge,  C.  J. — I  entertain  very 
oonsideiable  doubt  in  this  matter.  If  this 
were  necessarily  a  Court  of  ultimate  appeal 
I  should  feel  at  liberty  to  disregard  the 
dedaion  of  the  Court  of  Common  Pleas,  if 
I  thought  it  was  clearly  wrong.  But  where 
oar  decision  is  not  conclusive,  it  is  far  more 
important  to  adhere  to  a  previous  deci- 
sion, and  I  frankly  confess  I  am  unable  to 
difltingnish  this  case  from  the  decision 
arrived  at  in  BcLrtlett  v.  Gibha  (2),  where 
it  was  held  that  where  a  claim  was  for 
houses  in  immediate  succession,  only  one 
house  being  mentioned,  the  description 
oould  not  be  amended  by  inserting  the 
other  in  the  fourth  column  of  the  over- 
seers' list ;  for  that  would  be  a  change  in 
the  description  of  the  qualification  b<^ond 
**  the  more  clearly  and  accurately  defining 
the  same."  What  is  true  as  to  two  houses 
is  true  for  three  or  more;  and  if  it  be 
necessary,  where  the  claim  is  for  two 
houses,  that  both  should  be  stated,  it 
follows  that  where  the  claim  is  for  three 
houses  all  should  appear  in  the  fourth 
column.  Now,  the  omission  in  the  present 
case  being  a  clear  mistake,  the  question 
arises  whether  the  mistake  is  one  which 
can  be  corrected.  The  opinion  I  have 
formed  is  one  which  I  regret,  but  it  seems 
to  me  that  it  is  in  strict  accordance  with 
the  most  recent  decision  of  the  Registration 
Court,  composed  of  four  Judges  of  very 
great  learning.  It  seems  to  me  that  the 
duty  imposed,  and  the  limitation  of  the 
power  as  to  correcting  mistakes  under  the 
Acts  of  1843  and  1878,  are  the  same,  not- 
withstanding that  there  is  some  slight 
difference  in  the  language  used. 

I  do  not  forget  the  argument  derived 
from  sub-section  12 ;  but  it  appears  to  me 
Vol.  64.^Q.B. 


that  section  24,  which  does  not  occur  in 
the  Act  of  1843  at  all,  and  sub -section  12 
of  the  later  Act,  may  be  limited  to  the 
subject-matter  with  which  they  deal,  and 
that  the  24th  section  may,  and  ought,  in 
my  opinion,  to  be  confined  to  cases  coming 
within  the  12th  sub-section. 

If  therefore  the  decision  in  BartleU  v. 
Gibhs  (2)  is  applicable,  as  I  think  it  is,  I 
am  unable  to  see  that  the  case  is  in  any 
way  affected  by  its  being  under  the  earlier 
statute.  The  decision  of  the  Bevising  Bar- 
rister was  therefore,  in  my  judgment, 
erroneous ;  but,  inasmuch  as  my  two 
brother  Judges  are  of  a  contrary  opinion, 
this  appeal  will  be  dismissed. 

Appeal  diamisaed.    Leave  to  appeal 

granted* 


Solicitors— J.  E.  Fox  &  Co.,  agents  for  H.  it 
B.  J.  Ford,  Exeter,  for  appellants ;  S.  Hamil* 
ton,  agent  for  J.  W.  Friend,  Exeter,  for 
respondent. 


1884.    1  blosse  (appellant)  v,  whsatlet 
Dec.  18.  J  (respondent). 

Parliament— Borough  Vote — Descrip- 
tion of  Qualification — Power  of  Amend' 
ment — Change  in  Qualification — 41  id  42 
Vict.  c.  26.  s.  28,  sub-ss.  12  and  13. 

In  the  overseers*  list  for  the  borough  of 
C.  the  nature  of  the  appellant's  qualification 
ijoas  wrongly  described  as  "  offices  su^ccessive 
occupation"  and  the  qualifying  property 
as  situaled  in  **  High  Street  and  Charles 
Street"  whereaa  the  appellant  had  occupied 
one  set  of  premises  only  during  the  whole 
of  the  qualifying  period  in  respect  of  which 
premises  he  was  qualified  to  vote : — Held, 
that  the  misdescription  was  one  which  the 
Barrister  should  have  amended  under  41 
<L'  42  Vict.  e.  26.  s.  28,  by  striking  out  the 
words  ** successive  occupation"  in  column 
3,  amd  the  words  "  and  Charles  Street "  in 
column  4. 

Case  stated  by  the  Barrister  appointed 
to  revise  the  list  of  voters  for  the  borough 
of  Cardiff. 

At  a  Court  held  for  the  borough  of 
Cardiff  on  the  25th  of  September,  1884, 
for  the  revision  of  the  lists  of  voters  for 
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the  said  borough,  Evan  Thomas  duly  ob-  St.  John  the  Baptist,  West  Ward,  in  the 

jected  to  the  appellant's  name  being  re-  said  borough. 

tained  in  the  Parliamentary  and  Municipal  The  name  of  the  appellant  appeared  in 

list  of  voters  (division  1)  for  the  parish  of  the  said  list  as  under : — 


No. 

Name  of  voter  in  full,  surname 
being  first. 

Place  of  abode. 

Nature  of 
qualification. 

Name  and  situation 
of  qnalilying  property. 

48. 

Blosse,  Harry  Francis  Lynch 

Gabalva  House, 
Cathedral  Road. 

Offices  successive 
occupation. 

High  Street  and 
Charles  Street. 

It  was  proved  that  during  the  whole  of 
the  qualifying  year  the  appellant  had  oc- 
cupied one  only  of  the  said  specified  offices 
— namely,  that  in  High  Street — and  would 
have  had  by  reason  of  such  occupation  a 
good  and  sufficient  qualification  had  it  been 
so  described  on  the  said  list. 

It  was  further  proved  that  the  misde. 
scription  occurred  solely  through  the  over- 
seers of  the  said  parish  erroneously,  believ- 
ing that  the  appellant  had  occupied  an 
office  in  Charles  Street  during  the  latter 
part  of  the  qualifying  year,  and  that  he 
had  not  continued  in  uninterrupted  occu- 
pation in  High  Street  (as  the  fact  was) 
during  the  whole  of  the  said  period.  Act- 
ing on  this  erroneous  impression,  they  by 
the  said  mistake  so  described  the  qualify- 
ing property  as  it  appeared  on  the  said  list. 

The  appellant  had  not  sent  in  any 
declaration  for  correcting  misdescriptions 
under  41  &  42  Yict.  c.  26.  s.  24,  nor  had 
he  made  any  claim  to  have  his  name  in- 
serted in  the  said  list  in  respect  of  his  oc- 
cupation during  the  whole  of  the  qualify- 
ing year  of  the  said  office  in  High  Street 
only. 

The  Barrister  was  thereupon  asked  to 
amend  the  description  in  the  third  and 
fourth  columns  by  striking  out  the  words 
'^ successive  occupation"  in  the  third 
column,  and  also  by  striking  out  the  words 
"and  Charles  Street  '*  in  the  fourth  column. 

The  Barrister  was  of  opinion  that  to 
make  the  required  amendments  would  be 
to  make  a  change  in  the  description  of  the 
qualification  which  he  was  not  at  liberty  to 
make,  and  he  therefore  held  the  objection 
fatal,  and  declined  to  amend.  The  name 
was  accordingly  expunged  by  him  from 
the  said  list  of  voters. 

The  appellant  having  thereupon  given 
due  notice  of  appeal  against  this  decision, 


the  above  Case  was  stated  for  the  opinion  of 
the  Court. 

If  the  Court  should  be  of  opinion  that  the 
Revising  Barrister's  decision  was  right,  the 
said  list  of  voters  was  to  remain  as  revised 
by  him.  If  the  Court  should  be  of  opinion 
that  his  decision  was  wrong,  then  the 
names  of  the  appellant  Hiury  Francis 
Lynch  Blosse  was  to  be  restored  in  the  list 
with  or  without  amendment,  as  the  Court 
should  think  fit. 

McConneUf  for  the  appellant,  was  stopped 
by  the  Court. 

Brynmor  Jonea^  for  the  respondent. — 
Porrett  v.  Lord  (1)  is  an  authority  to  shew 
that  an  amendment  of  this  kind  cannot  he 
made  by  a  Revising  Barrister.  Section 
26,  sub-section  12,  has  no  application  to  a 
case  where  the  matter  sought  to  be  am^ided 
is  in  the  fourth  column. 

LoBD  Coleridge,  C.J. — I  feel  no  diffi- 
culty here  in  holding  that  the  amendment 
asked  for  ought  to  have  been  made.  It 
seems  to  me  clear  that  the  case  fidls  dis- 
tinctly within  the  provisions  of  sub-section 
12. 

Stephen,  J. — I  am  of  the  same  opinion, 
and  only  desire  to  add  that  Ford  v.  Eoar 
(2)  goes  far  beyond  this. 

Cave,  J.,  concurred. 

Appeal  cdlowed. 


Solicitors— Gk)sling&  Co.,  agents  for  H.  F.  Lynch 
Bloese,  for  appellant ;  E.  Andrew,  agent  for 
J.  L.  Wheatley,  CardiiS,  for  respondent. 


(1)  49   Law  J.   Rep.  C.P.  176  ;  Law  Rep. 
5  C.P.  D.  66. 

(2)  Ante,  p.  286. 
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[IN  THE  OOXTBT  OF  APPEAL.] 
1 88^         r  ^^^^  ^^^^  OTHERS  {petitioners) 

*         L    BROMWiOH  (respondents).* 

Municipal  Election — Allowance  of  Ob- 
jections to  the  Nominations  of  some  Can- 
didates— Right  to  petition  against  Return 
of  some  of  those  elected — Practice — Right 
of  Appeal — Municipal  Corporations  Act, 
1882  (45  d:  46  Vict.  c.  50),  ss.  87,  93, 
subs.  7,  and  242,  sub-s.  3 ;  schedule  III. 
part  II,  rule  14 — Judicature  Act,  1881 
(44  d;  45  Vict.  c.  68),  s.  14. 

Under  rule  14  of  schedule  III.  part  II. 
of  the  Municipal  Corporations  Act,  1882 
(45  ik  46  Vict.  e.  50),  the  decision  of 
a  mayor  in  allowing  objections  to  the 
nominations  of  some  of  the  candidates  at 
a  municipal  election  is  subject  to  an  appeal 
either  by  a  petition  questioning  the  whole 
election,  or  by  one  or  more  petitions  ques- 
tioning the  return  of  any  one  or  more  of  the 
oandidcUes  who  were  elected.  If  the  latter 
course  is  adopted,  the  Court  can  declare 
the  return  of  the  particular  respondent  or 
respondents  to  be  void,  without  invalidating 
the  election  of  the  persons  elected  against 
whom  no  petition  has  been  presented. 

The  decision  of  the  Queen's  Bench 
Division  affirmed. 

An  appeal  lies  by  leave  of  the  High 
Court  from  a  decision  of  that  Court  upon 
a  municipal  election  petition. 

Appeal  by  three  persons,  named  Warren, 
Checkley,  and  Bromwich,  from  a  decision 
of  the  Queen's  Bench  Division  upon  a 
Special  Case  stated  tinder  section  93,  sub- 
section. 7,  of  the  Municipal  Corporations 
Act,  1882.  By  the  judgment  of  the 
Queen's  Bench  Division  the  election  of 
the  appellants  as  town  councillors  for  the 
borough  of  Daventry  was  declared  to  be 
noil  and  void. 

The  case  is  reported  ante,  p.  146. 

In  October,  1883,  there  were  four 
vacancies  in  the  town  council  of  Daventry, 
and,  in  pursuance  of  a  notice  of  an  election 
of  town  councillors,  nine  candidates  (in- 
cluding the  three  appellants)  were  nomi- 
nated. Objections  were  raised  to  the 
nomination  pa|)ers  of  four  of  the   can- 

*  Coram  Brett,  M.B.,  Cotton,  L.J.,  and  lind- 
ley,  L  J. 


didatea — ^namely,  Thomas  Harris,  John 
Merrifield,  Charles  Rodhouse,  and  John 
Edward  Rodhouse — on  the  ground  that  the 
persons  subscribing  them  hadalso  subscribed 
the  nomination  papers  of  other  candidates. 
The  objection  to  Harris's  nomination  was 
withdrawn,  but  the  mayor  allowed  the 
objections  in  the  other  three  cases,  although 
no  burgess  had  subscribed  more  than  one 
nomination  paper  for  any  single  candidate, 
or  more  nominations  than  there  were 
vacancies.  Accordingly  six  candidates 
only  went  to  the  poll,  and  at  the  election, 
which  was  held  upon  the  24th  of  October 
and  the  1st  of  November,  1883,  the  three 
appellants  and  Harris  were  declared  to  be 
duly  elected.  Thereupon  a  petition  was  pre- 
sented under  section  87  of  the  Municipal 
Corporations  Act,  1882  (1),  by  the  i^espon- 
dents  to  this  appeal,  alleging  that  the  mayor 
ought  not  to  have  allowed  the  objections, 
and  that  the  same  were  bad  in  law,  and 
praying  that  the  election  of  the  appellants 
might  therefore  be  declared  null  and  void. 
Harris  was  not  made  a  respondent  to  this 
petition,  which  was  presented  against  the 
present  appellants  only,  no  proceedings 
being  taken  to  invalidate  Harris's  election. 

The  Queen's  Bench  Division  held  that  it 
was  open  to  the  petitioners  to  question 
the  return  of  the  appellants  without  dis- 
turbing the  election  of  Harris,  and  that 
the  mayor's  decision  in  allowing  the  ob- 
jections  was  erroneous  (2). 

From  that  decision  Warren,  Checkley, 
and  Bromwich,  having  obtained  the  leave 
of  the  Queen's  Bench  Division,  now  ap- 
pealed. 

Y.  Anderson  and  Shearman,  for  the 
petitioners,  raised  a  preliminary  objection 
to  the  hearing  of  the  appeal  on  the  ground 
that  by  45  &  46  Vict.  c.  50.  s.  93,  sub-s.  7, 
the  cases  raised  by  a  petition  may  be,  by 
direction  of  the  Court,  stated  in  a  Special 
Case,  and  the  decision  of  the  High  Court  on 
such  case  is  to  be  final. 

(1)  45  &  46  Vict.  c.  50. 

(2)  An  application  had  previously  been  made 
to  a  Judge  in  chambers  to  strike  the  petition  off 
the  file  on  the  ground  that  Harris  ought  to 
have  been  made  a  respondent.  The  application 
was  dismissed,  and  that  decision  was  affirmed 
by  the  Queen*8  Bench  Division.  Upon  appeal 
to  this  Court  the  decision  of  the  Divisional  Court 
was  affirmed. 
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Lewis  Coward,  for  the  appellants. — In 
this  case  the  Court  below  gave  special  leave 
for  an  appeal  to  this  Court  under  section  14 
of  the  Judicature  Act,  1881  (3),  and  the 
effect  of  section  242,  sub-section  3,  of  the 
Municipal  Corporations  Act,  1882  (1),  is 
to  incorporate  the  provisions  of  the  first- 
mentioned  Act. 

Brbtt,  M.R. — The  appeal  must  be 
heard. 

Lewis  Cotoard,  for  the  appellants. — Even 
admitting  that  the  mayor's  decision  was 
wrong,  still  it  is  contended  that  the  Court 
below  had  no  power  to  declare  the  election 
void  as  to  three  of  the  elected  candidates 
only,  becaiise  the  ground  of  the  petition 
was  a  matter  which  went  to  the  root  of 
the  whole  election ;  non  constat  that  four 
other  persons  would  not  have  been  elected 
if  the  mayor  had  acted  differently.  But 
the  Court  could  not  declare  the  whole 
election  void,  because  SEarris,  who  was  the 
fourth  elected  candidate,  was  not  made 
a  respondent  to  the  petition,  and  they 
could  not  in  his  absence  declare  his 
election  to  be  void.  In  every  case  that  has 
occurred  hitherto,  all  the  persons  interested 
have  been  before  the  Court.  An  election 
may  be  divisible  where  the  petition  is 
grounded  upon  personal  disqualifications, 
such  as  corrupt  practices ;  but  the  present 
is  an  entirely  different  case,  and  therefore 
the  Queen's  Bench  Division  was  not  jus- 
tified in  pronouncing  that  the  election  was 
partially  invalid. 

Howes  V.  Turner  (4)  and  Budge  v. 
Andrews  (5)  were  cited. 

Y,  Anderson  and  Shearman,  contra,  were 
not  called  upon. 

BsETT,  M.R. — In  this  case,  at  an  elec- 
tion of  town  councillors  for  the  borough 
of  Daventry  four  candidates  were  declared 
to  be  elected.  There  were  other  candi- 
dates who  might  and  ought  to  have  been 
allowed  to  go  to  the  poll,  but  to  whose  no- 
mination papers  objections  were  wrongly 
allowed  by  the  mayor.  That  gave  a  right 
to  question  the  whole  election,  or  the  retuiTi 
of  those  persons  who  were  elected,  and  that 

(3)  44  &  46  Vict.  c.  68. 

(4)  45    Law   J.    Rep.  C.P.  650;  Law  Rep. 
1  O.P.  D.  670. 

(6)  47   Law  J.  Rep.   O.P.  686;    Law  Rep. 
8  O.P.  D.  610. 


right  is  given  to  the  burgesses  of  the 
borough.  The  present  petition  was  only 
presented  against  three  of  the  elected  can- 
didates, but  it  was  open  to  any  of  the  other 
burgesses  to  petition  against  Harris,  the 
fourth  person  elected.  It  is  therefore,  in 
the  circumstances  of  this  case,  no  injustice 
that  Harris's  election  should  stand  good, 
for  no  objection  has  been  raised  to  his 
return,  and,  so  far  as  appears  from  the 
facts  before  the  Court,  it  may  even  be  that 
every  one  of  the  electors  is  willing  that 
Harris  should  retain  his  seat.  Here  the 
petition  was  presented  under  rule  14  of 
schedule  III.  part  II.  to  the  Municipal 
Corporations  Act,  1882  (1).  That  rule 
provides  that  the  decision  of  the  mayor 
in  allowing  an  objection  to  a  nomination 
paper  ''shall  be  subject  to  reversal  on 
petition  questioning  the  election  or  return." 
Questioning  the  election  must  mean  ques- 
tioning the  whole  election,  and  questioning 
the  return  must  mean  questioning  the 
return  of  any  particular  person  who  is 
elected.  The  form  which  the  petition 
takes  in  the  present  case  is  clearly  that 
of  a  petition  against  the  return  of  the 
three  appellants,  and  not  against  the 
election  as  a  whole.  The  argument  for 
the  appellants  comes  to  this :  that  it  is 
not  possible  to  question  the  return  of  A, 
although  it  is  admitted  that  it  is  bad, 
because  the  return  of  B  and  C,  who  were 
returned  at  the  same  time,  has  not  been 
questioned.  But  where  is  that  said  in 
the  Act  1  And  why  should  the  appellants 
be  entitled  to  say  that  their  return  cannot 
be  questioned  because  that  of  Harris  is  not 
questioned  f  If  one  were  at  liberty  to  say 
so,  I  think  it  is  clear  that  Harris's  election 
was  bad ;  but  we  have  no  right  to  express 
an  opinion  one  way  or  the  other,  because 
he  is  not  before  us.  The  cases  cited  on 
behalf  of  the  appellants  are  not  in  point, 
because  in  them  all  the  persons  elected  were 
before  the  Court.  This  appeal  must  be 
dismissed,  with  costs. 

Cotton,  L.J. — I  am  of  opinion  that  the 
judgment  of  the  Court  below  was  right. 
From  a  perusal  of  the  provisions  of  the 
Municipal  Corporations  Act,  1882  (1), 
I  think  it  is  apparent  that  "return,"  as 
used  in  rule  14  of  schedule  IIL  part  11., 
means  the  return  of  any  one  person ;  whilst 
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'*  election  "  means  the  election  as  a  whole. 
The  Act  evidently  makes  this  distinction 
in  some  cases,  for  the  provisions  as  to 
comipt  practices  can  refer  only  to  the 
conduct  of  the  person  implicated  in  snch 
practices.  The  present  case  seems  to  me 
to  &11  under  section  87,  sub-section  1  (d\ 
which  provides  that  a  person's  election  may 
be  questioned  on  the  ground  "  that  he  was 
not  duly  elected  by  a  majority  of  lawful 
votes."  Under  this  provision  any  person 
whose  election  is  questioned  may  be  made 
a  respondent  to  an  election  petition,  and 
there  may  be  a  separate  petition  against 
each  person  elected.  It  is  therefore  dear 
that  the  Act  contemplates  the  questioning 
of  a  particular  return  as  well  as  of  a  whole 
election.  It  was  said  on  behalf  of  the 
appellants  that  the  return  of  Harris  can- 
not be  questioned  without  bringing  him 
before  the  Court.  That  is  so.  But  here 
the  petitioners  do  not  try  to  set  aside  the 
whole  election;  that  is  not  the  form  of 
order  which  would  be  made  on  such  a 
petition.  Here  there  was  an  objection 
which  was  fatal  to  the  validity  of  the 
election  of  three  persons.  Can  it  be  said 
that  the  Court  ought  to  abstain  from 
pronouncing  upon  the  objection  because 
another  person  who  was  elected  is  not 
before  themi  I  think  not;  and  I  am 
therefore  of  opinion  that  the  dedsion  of  the 
Queen's  Bendi  Division  must  be  affirmed. 

LiNDLETyL.  J. — I  am  of  the  same  opinion. 
It  is  only  necessary  to  study  the  provisions 
of  sections  87  and  91  of  the  Municipal 
Corporations  Act,  1882,  to  see  that  it 
contemplates  the  questioning  of  a  par- 
ticular return  as  well  as  of  a  whole 
election.  Here  the  petitioners  did  not 
wish  to  question  Harris's  return,  and  they 
therefore  left  it  to  his  opponents  to  do  so 
if  they  thought  fit :  for  under  section  88 
of  the  Act  any  four  or  more  persons  who 
had  a  right  to  vote  may  present  an  election 
petition. 

Appeal  dismisaed. 
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WALLACE.* 


Solicitors — Eingsford,  Dorman  k  Co.,  agents  for 
Barton  &  Willoughby,  Daventry,  for  appel- 
lants ;  Caister  &  Shearman,  for  petitioners. 


Bankruptcy  —  Bankruptcy  Petition  — 
Power  of  Attorney  to  sign  on  behalf  of  his 
Principal — Bankruptcy  Rtdea^  1883,  rule 
125 — Appendix,  Form  10. 

A  bankruptcy  petition  signed  by  an 
attorney  on  bdialf  of  his  principal^  is 
sufficiently  signed  provided  that  the  power 
under  which  the  attorney  a>ct8  is  vnde 
enough  to  confer  upon  him  the  necessary 
authority. 

A  power  ''  to  commence  and  carry  on, 
or  to  defend,  at  law  or  in  equity,  aU  ac- 
tions, suits,  or  other  proceedings  in  which 
I  or  my  property  may  be  in  anywise  con- 
cerned "  W€U  held  to  confer  such  authority. 

This  was  an  appeal  against  a  receiving 
order  which  had  been  made  against  Wal- 
lace hy  Mr.  Eegistrar  Brougham. 

The  bankruptcy  petition  on  which  the 
order  was  made  was  presented  on  the  18th 
of  August,  1884,  hy  William  Richards,  of 
Prince  Edward's  Island,  and  was  signed 
"  William  Bichards,  by  his  attorney 
Thomas  Picton  Richards." 

In  signing  the  petition  Thomas  Picton 
Richards  acted  under  a  power  of  attorney 
executed  by  William  Richards  on  the  8th 
of  February,  1879.  The  power  contained 
a  recital  that  William  Richards  was  pos- 
sessed of  certain  ships,  vessels,  and  other 
property,  and  that  he  had  occasion  from 
time  to  time  to  transact  business  in  Eng- 
land, where  some  of  his  property  was 
situated,  and  that  he  was  dasirous  of 
appointing  an  attorney  to  manage  his 
affidrs  and  business,  and  by  the  deed  he 
appointed  T.  P.  Richards  to  be  his  attor- 
ney in  his  name  and  on  his  behalf,  ''  to 
commence  and  carry  on,  or  to  defend,  at 
law  or  in  equity,  all  actions,  suits,  or  other 
proceedings  touching  anything  in  which  I 
or  my  ships  or  other  personal  estate  may 
bo  in  anywise  concerned."  The  question 
was,  whether  the  bankruptcy  petition  was 
Bufficiently  signed  by  the  petitioner,  having 


^  Coram  Baggallaj,  L.J.,  Bowen,  L.J.,  and 
Fry,  L.J. 
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regard  to  rule  125  of  the  Bankruptcy 
Rules,  1883,  and  Form  No.  10  in  the 
Appendix. 

F,  Cooper  WUlis,  for  the  appellant. 
M.  Vaughan  WiUiama,  for  the  creditor, 
was  not  heard. 

Baooallat,  L.  J.  (after  stating  the  facts). 
— The  question  is,  whether  the  signature 
of  a  bankruptcy  petitioner  by  an  attorney 
on  behalf  of  the  petitioner  is  a  sufficient 
signature.  I  can  entertain  no  doubt  what- 
ever that  it  is,  provided  that  the  ^wer  of 
attorney  authorises  the  signature ;  and  I 
am  satisfied  that  the  words  of  the  power 
in  the  present  case  were  sufficient  to  au- 
thorise T.  P.  Richards  to  sign  the  petition 
on  behalf  of  his  principal.  He  is  autho- 
rised by  it  "  to  commence  and  carry  on, 
or  to  defend,  at  law  or  in  equity,  all  ac- 
tions, suits,  or  other  proceedings  touching 
anything  in  which  I  or  my  ships  or  other 
personal  estate  may  be  in  anywise  con- 
cerned." The  power  of  an  attorney  to 
act  on  behalf  of  his  principal  in  bank- 
ruptcy matters  has  been  undisputed  ever 
since  the  decision  of  the  Lords  Justices  in 
Ex  parte  Frampton  (1),  twenty -five  years 
ago,  in  which  it  was  held  that,  when  a 
person  on  leaving  the  country  had  autho- 
rised another,  either  verbally  or  in  writ- 
ing, to  act  for  him  generally  in  his  absence, 
the  person  so  authorised  could  instruct  a 
solicitor  to  appear  on  behalf  of  his  prin- 
cipal to  shew  cause  against  an  adjudica- 
tion of  bankruptcy  against  him.  No  doubt 
we  shall  be  going  a  step  further  in  hold- 
ing that  the  power  authorises  the  signa- 
ture of  a  document  by  the  attorney  on 
behalf  of  the  principal ;  but  the  signature 
is  essential  to  the  doing  of  the  act — the 
commencement  of  proceedings  in  bank- 
ruptcy— which  is  authorised.  I  agree  with 
the  Registrar. 

BowEN,  L.J. — ^I  cannot  entertain  any 
doubt  that  Lord  Justice  Baggallay  is  right 
in  the  view  which  he  has  expressed.  The 
words  of  the  power  are  wide  enough  to 
confer  on  the  attorney  authority  to  com- 
mence proceedings  in  bankruptcy  by  sign- 


(1)  1  De  Gex,  F.  k  J.  263 ;  28  Law  J.  Rep. 
Bankr.  21. 


ijKg  a  bankruptcy  petition  on  behalf  of 
his  principal. 

Frt,  L.  J. — I  am  entirely  of  the  same 
opinion. 


Solicitors — J.  T.  Watson,  for  debtor;  HoUams, 
Son  &  Coward,  for  creditor. 


1885. 
March  16 


.} 


HOUQH  AND  OOXPAITr 
V,   HEAD. 


Ship  and  Shipping — Charter-pariy — 
Time  Policy  —  Insurance  of  Chartered 
Freight — Extent  and  Duration  of  Risk — 
LvahUity  of  Underwriter, 

The  plaintiffs  xoere  oumers  of  a  vessel 
which  they  chartered,  on  certain  terms  as 
regards  payment  of  freight,  for  six  months 
from  the  2l8t  of  March,  1881,  unth  the 
option  to  the  charterers  of  extending  the 
time  for  a  period  of  three  or  six  moiUhs, 
Clause  6  of  the  charter-party  provided  that 
in  the  event  of  loss  of  time  by  collision, 
whereby  the  vessel  was  rendered  incapable 
of  proceeding  for  more  than  forty-eight 
working  hours,  payment  of  hire  was  to 
cease  until  su4^  time  as  she  was  again  in 
an  efficient  state  to  resume  her  voyage.  On 
the  ith  of  April,  18S1,  the  plaintiffs  insured 
against  loss  of  freight  unth  the  defendant 
*^  at  and  from  and  for  and  during  the  space 
of  six  calendar  months,  from  the  15tA  of 
April  tothe  Uth  of  October,  ISSl,'' defendant 
"  to  pay  only  loss  of  hire  which  may  arise 
in  dause  6  of  charter-party  for  accidents 
occurring  between  the  \bih  of  April  and 
the  Ibth  of  October:'  On  the  21th  ofJwne, 
1881,  the  vessel,  whilst  on  a  voyage,  struck 
something  soft  unth  her  bottom,  but  toas  able 
to  proceed  on  her  voyage,  and  it  was  not  until 
the  ISth  of  November,  when  the  vessel  arrived 
at  Liverpool,  that  it  was  discovered  that 
she  required  considerable  repairs  owing  to 
damage  admittedly  caused  by  the  accident 
in  June.  The  charterers,  who  Iiad  exercised 
their  option  of  continuing  the  charter  until 
the  2l8t  of  December,  thereupon  gave  notice 
to  the  plaintiffs  disconlinuifig  t/ie  hire  until 
the  vessel  was  in  aft  state  to  resume  em- 
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pioyment,  which  she  never  vhm  untU  the  end 
of  December,  The  plaintiffs  having  sought 
to  make  the  defsTidant  liable  under  the 
terms  of  tlie  policy  for  loss  of  hire  during 
the  charter  in  respect  of  the  accident  which 
occurred  in  June, — Held,  upon  the  above 
fadSy  that  there  had  been  no  loss  of  time 
by  collision  swih  as  would  justify  the  refused 
of  tiye  charterers  to  pay  freight ;  and  tha>t, 
even  if  there  was,  the  defendant's  liability 
was  corifined  to  loss  of  chartered  freight 
between  the  I6th  of  April  and  the  \^ih  of 
October,  and  could  not  be  extended  so  as 
to  include  loss  of  hire  which  only  occurred 
after  the  expiration  of  that  time. 

Special  Case  stated  under  the  provisions 
of  Order  XXXIV.  rule  1. 

1.  The  plaintiff  are  owners  of  the 
steamship  Fresnitz,  and  on  the  12th  of 
March,  1881,  by  a  charter-party  of  that 
date,  chartered  their  said  vessel  to  Messrs. 
Iaws,  Surtees  &  Co.  for  six  months,  com- 
mencing from  date  when  the  vessel  was 
put  at  charterers'  disposal,  with  the  option 
to  charterers  of  continuing  the  charter  for 
a  further  period  of  three  or  six  months,  the 
charter  being  for  the  sole  use  of  ^the  vessel 
to  the  charterers  for  the  period  of  the  said 
hire. 

2.  The  freight  for  the  hire  of  the  vessel 
was  to  be  129.  Qd,  per  gross  register  ton 
per  month,  payable  in  London,  monthly, 
in  advance,  in  caah,  and  in  proportion  for 
any  part  of  a  month. 

3.  Clause  6  of  the  charter-party  was  as 
follows : — 

'*  That  in  the  event  of  loss  of  time  by 
deficiency  of  men,  collision,  breakdown  of 
engines,  and  the  vessel  becomes  incapable 
of  steaming  or  proceeding  for  more  than 
forty-eight  working  houra,  payment  of  hire 
to  cease  until  such  time  as  she  is  again  in 
an  efficient  state  to  resume  her  voyage. 
Should  any  difference  arise  between  the 
parties  to  this  contract,  either  in  principle 
or  detail,  the  same  shall  be  referred  for 
arbitration,  at  London,  to  two  persons,  one 
to  be  chosen  by  each  contracting  party, 
with  power  for  them  to  call  in  a  third,  and 
a  decision  of  a  majority  shall  be  final  and 
binding.  (The  act  of  €k>d,  the  Queen's 
enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  machinery,  or 
of  the  seas,  rivers,  and  navigation,  of  what- 
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ever  nature  and  kind,  always  mutually 
excepted. )  That  in  the  event  of  the  steamer 
being  lost,  the  money  advanced  upon  the 
current  month  shall  be  returned  in  pro- 
portion to  the  number  of  days  which  she 
may  not  have  completed  of  that  month." 

4.  The  vessel  was  placed  at  charterers' 
disposal  on,  and  the  six  months'  charter 
commenced  from,  the  2l8t  of  March,  1881. 

5.  The  plaintiffs,  on  the  4th  of  April, 
1881,  caused  themselves  to  be  insured 
against  loss  of  chartered  freight  to  the 
extent  or  sum  of  2fi00L  by  two  polides 
of  insurance,  one  for  800/.  (which  is  not 
in  question  in  this  action),  and  the  other 
for  1,200/.,  the  latter  being  effected  at 
Lloyd's,  and  underwritten  by  the  defen- 
dant as  an  underwriter  for  150Z.,  portion 
of  such  1,200/. 

6.  It  will  be  seen  that  the  insurance 
effected  was — 

**  At  and  from  and  for  and  during  the 
space  of  six  calendar  months,  from  the  15th 
of  April  to  the  14th  of  October,  1881,  both 
days  inclusive." 

And  for — 

"  1,200/.  on  chartered  freight. 

'*  To  pay  only  loss  of  hire  not  exceeding 
2,000/.  which  may  arise  in  clause  No.  6  of 
charter-party  for  accidents  occurring  be- 
tween the  15th  of  April  and  the  15th  of 
October,  but  free  of  claim  arising  from  de- 
ficiency of  men." 

7.  During  the  currency  of  the  six  months 
(from  the  15th  of  April  to  the  14th  of 
October)  covered  by  the  policy — namely, 
on  or  about  the  27th  of  June,  1881 — and 
while  the  vessel  wa&  going  through  the 
Straits  of  Magellan  on  a  voyage  to  the 
west  coast  of  South  America,  something 
happened  which  is  thus  described  in  the 
"  Protest "  extended  by  the  master  of  the 
vessel  on  arrival  at  his  Port  Talcahnano, 
on  the  west  coast  aforesaid,  which  was  all 
that  was  known  of  the  occurrence  to  those 
on  board  the  vessel  at  the  time  of  the 
happening : — 

'*  The  27th  day  of  June  last,  when  the 
steamer  was  proceeding  through  the  Straits 
of  Magellan,  on  which  date,  at  about 
quarter  past  ^ree  in  the  afternoon,  weather 
clear,  and  going  full  speed,  heading  south- 
south-east  along  the  land,  vessel  suddenly 
struck  something  with  her  bottom  amid* 
ships,  which  however  must  have  been  very 
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soft,  for  the  ship  did  not  lose  her  headway. 
The  engines  were  immediately  stopped,  and 
soundings  having  been  taken  all  round,  the 
depth  of  water  was  found  to  range  from 
seven  fathoms  forward  to  eleven  fathoms 
aft.  Ship  having  been  sounded,  and  finding 
that  she  was  making  no  water,  proceeded 
on  voyage." 

8.  The  six  months'  charter  expired  on 
the  21st  of  September,  1881,  the  vessel 
being  then  on  a  voyage,  and  the  charterers 
exercised  their  option  of  continuing  the 
charter  for  a  further  period  of  three  months, 
as  provided  for  by  the  charter-party ;  the 
charter  under  the  said  charter-party  thus 
being  extended  to  and  terminating  on  the 
21st  of  December,  1881. 

9.  The  vessel  arrived  at  Liverpool  on  the 
18th  of  November,  and,  after  discharging 
her  cai^  there,  was  put  into  dry  dock  for 
inspection  on  the  28di  of  November,  when 
her  keel  was  found  to  be  broken  and  other 
damage  to  her  bottom  to  have  been  sufiered, 
necessitating  considerable  repairs.  The 
damage  had,  although  unknown  until  she 
was  docked  as  aforesaid,  been  in  fact  caused 
by  the  said  accident  in  June,  1881. 

10.  On  the  30th  of  November,  1881,  the 
charterers  gave  a  notice  to  the  plaintiffs, 
the  notice  being,  so  far  as  material,  in  the 
following  terms : — 

"The  steamer  having  broken  her  keel 
and  become  incapable  for  steaming  for  some 
time,  we  give  you  notice  that  the  hire  will 
cease  as  per  charter-party  until  the  vessel 
is  in  a  fit  state  to  resume  employment. 
We  understand  the  accident  took  place  in 
the  Straits  of  Magellan  during  her  outward 
voyage." 

11.  The  repairs  were  not  completed,  nor 
could  the  vessel  be  got  into  an  efficient 
state  to  go  upon  a  voyage,  until  the  30th 
of  December,  1881.  The  charter,  as  has 
been  stated,  terminated  on  the  2l8t  of 
December,  1881. 

12.  The  claim  under  the  policy  was  ad- 
justed by  London  average  adjusters  as  being 
562.  Wa.  \d,  per  centum  of  t^e  said  1,2002., 
the  proportion  of  the  defendant  in  respect 
of  tlie  1502.  underwritten  by  him  being 
842.  16«.  Id,  This  claim,  however,  is  in 
respect  of  the  whole  time  occupied  by  the 
repairs.  The  amount  will  have  to  be  re* 
duced  to  612.  13^.  10c2.  in  the  event  of  it 
being  decided  that  the  defendant  is  liable 


for  loss  of  hire  up  to  the  21st  of  December 
(inclusive)  only. 

13.  The  contention  of  the  plaintiflb  is 
that  the  defendant  is  liable  under  the  tenns 
of  the  policy  for  loss  of  hire  during  the 
charter,  under  clause  6  of  charter-party, 
in  respect  of  the  accident  which  occurred 
in  June,  although  the  cessation  of  payment 
of  the  hire  did  not  occur  until  after  the 
14th  of  October. 

14.  The  defendant  contends  that  he  is 
not  so  liable,  because  there  has  been  no 
loss  of  hire  under  the  charter-party,  and 
that  the  charterei-s  are  liable  under  the 
charte]>party  for  freight  during  the  repairs, 
and  that,  even  if  there  has  been  any  loss  of 
hire,  it  did  not  occur  before  the  14th  of 
October,  1881,  and  was  not  covered  by  the 
policy. 

The  questions  for  the  decision  of  the 
Court  were — 

A.  Whether  charterers  were  entitled 
under  clause  6  of  the  charter-party  to 
refuse  to  pay  the  hire  from  the  30th  of 
November,  1881. 

B.  If  so,  whether  the  defendant  was 
liable  under  the  policy  in  respect  of  the 
loss  of  hire  consequent  on  such  refusal  to 
pay  by  the  charterers. 

C.  If  so,  was  he  liable  for  the  sum  of 
842.  16«.  Id.,  or  only  for  612.  IZb.  lOd. 

If  the  Court  should  answer  question  A 
and  question  B  in  the  affirmative,  judgment 
was  to  be  entered  for  the  plaintiffefor  such 
sum  as  the  Court,  under  question  C,  should 
determine,  with  costs. 

If  the  Court  should  answer  qnestionB  A 
and  B,  or  either  of  them,  in  the  negative, 
judgment  was  to  be  entered  for  the  defen- 
dant, with  costs. 

Pollard,  for  the  plaintifis. — ^The  con- 
tention on  behalf  of  the  defendant  will 
probably  be  that  the  charterers  were  not 
entitled  to  refuse  to  pay  for  the  hire  of  the 
vessel ;  and  that,  even  if  they  were,  the 
loss  of  hire  did  not  occur  until  after  the 
expiration  of  the  six  months  ending  on 
the  15  th  of  October.  But  the  underwriter 
here  insured  on  a  charter-party,  which  the 
charterers  had  the  option  of  extending,  and 
the  intention  of  the  parties  was  to  include 
loss  of  hire  which  resulted  from  aoddents 
happening  between  the  15th  of  April  and 
the  15  th  of  October.    Here  the  accident 
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imqaeBtionably  happened  between  thoee  two 
dates,  though  the  oeeser  of  hire  did  not 
occur  until  after  October.  As  regards 
the  question  whether  the  charterers  were 
liable  for  the  freight,  it  is  submitted  they 
were  not — first,  beoiuse  what  happened  here 
amounted  to  a  "collision"  within  the 
terms  of  the  charter-party,  the  conse- 
quence of  which  has  been  that  the  vessel 
was  unable  to  proceed  for  more  than  forty- 
eight  hours;  and,  secondly,  because  the 
occurrence  was  at  all  eyents  an  accident 
of  the  sea  within  the  general  words  of 
dause  6,  and,  as  such,  "mutually  ex- 
cepted." Whether,  therefore,  the  occur- 
rence be  regarded  as  a  collision  or  an 
accident  of  the  sea,  the  plaintifib  are  en- 
titled to  recover. 

He  cited  1  Parke  on  I^isurancey  referring 
to  the  unreported  case  of  Fumeattx  v. 
Bradley f  and  Rankin  v.  Potter  (1). 

Barnes^  for  the  defendant. — First,  there 
was  no  loss  of  hire  under  the  charter-party, 
because  what  happened  did  not  amount  to 
a  collision,  and  the  clause  as  to  accidents 
of  the  sea  is  independent,  and  would  not 
justify  a  cesser  of  hire.  Next,  even  if 
there  was  any  loss  of  hire,  it  did  not  occur 
during  the  period  insured  by  the  defendant, 
and  is  therefore  not  covered  by  the  policy. 
The  insurance  here  was  freight  at  risk 
during  the  six  months  which  expired  on 
the  15  th  of  October,  and  it  is  not  sufficient 
merely  to  shew  that  the  accident  occurred 
during  the  currency  of  the  policy. 

He  dted  RipUy  v.  Seaife  (2)  and  Have- 
lock  V.  Geddea  (3). 

Pollard  replied. 

Gbove,  J. — I  am  of  opinion  in  this  case 
that  the  plaintifib  are  entitled  to  our  judg- 
ment. The  action  is  brought  against  an 
underwriter  upon  a  policy  of  insurance  on 
chartered  freight,  limited  as  follows : — 
"At  and  from  and  for  and  during  the 
space  of  six  calendar  months  from  the  15th 
of  April  to  the  Uth  of  October,  1881,  both 
days  inclusive."  The  fact  on  which  the 
cl^m  is  based  occurred  on  the  27th  of  June, 
while  the  vessel  was  going  through  the 
Straits  of  Magellan,  on  a  voyage  to  the 

(1)  42  Law  J.  Rep.   C.P.  (H.L.)  169 ;  Law 
Rep.  6  H.L.  83. 
C2)  6  B.  &  C.  167. 
(.3)  10  Kast,  666. 
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west  coast  of  South  America,  ''  when  the 
vessel  suddenly  struck  something  "  (I  am 
quoting  the  terms  of  the  Protest)  '^  with 
her  bottom  amidships,  which  however  must 
have  been  very  soft,  for  the  ship  did  not 
lose  her  headway."  The  engines  were 
stopped,  and  the  ship  having  been  sounded, 
and  found  not  to  be  making  water,  pro- 
ceeded on  her  voyage.  There  was,  there- 
fore, no  stopping  of  the  ship  at  all,  and  it 
was  not  until  she  arrived  in  Liverpool 
that  she  was  found  to  be  damaged  so  as 
to  necessitate  considerable  repairs.  This 
damage,  it  is  found  in  the  Spedal  Case,  was 
in  fact  attributable  to  the  accident  which 
occurred  the  previous  June.  It  has  been 
argued  by  Mr.  Pollard  on  behalf  of  the 
plaintifis  that  though  no  damage  was  done 
during  the  particular  period  covered  by  the 
policy — namely,  the  15th  of  April  and  the 
15th  of  October — yet,  as  the  damage  was 
due  to  an  accident  which  occurred  between 
those  two  dates,  that  the  underwriter  was 
liable.  He  has  argued  three  points — first, 
that  the  risk  attached  because  the  damage 
arose  in  respect  of  an  accident  which 
occurred  during  the  six  months  when  the 
policy  was  in  force;  secondly,  that  the 
damage  was  within  clause  6  of  the 
charter-party,  which  refers  to  loss  of  time 
caused  by  "collisions,"  inasmuch  as  the 
damage  was  due  to  a  collision ;  and  lastly, 
that  the  damage  was  at  all  events  due  to 
an  accident  of  the  seas,  and  as  such  was 
mutually  excepted  under  the  terms  of  the 
charter-party,  the  parties  contemplating 
that  for  damage  so  caused  there  should  ^ 
no  payment  of  freight  so  long  as  the  ship 
was  disabled.  Now,  I  am  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover  on 
any  of  these  grounds.  I  think  that  this, 
being  a  time  policy,  was  intended  only  to 
cover  loss  of  freight  occurring  between 
April  and  October.  Mr.  Pollard  has  en- 
deavoured  to  fix  the  underwriter  with 
loss  of  hire,  whenever  occurring,  provided 
it  was  the  result  of  an  accident  which 
happened  between  the  above-mentioned 
months ;  and  although  a  good  deal  might 
no  doubt  be  said  by  way  of  criticism  on 
the  wording  of  the  clause,  there  seems  no 
reason  why  an  underwriter  should  under- 
take such  a  liability  as  it  is  alleged  the 
defendant  has  undertaken.  The  under- 
writer, as  it  seems  to  me,  only  intended  to 
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be  liable  for  damage  by  loss  of  freight 
occurring  during  the  period  of  the  policy ; 
but  if  Mr.  Pollard's  argument  is  correct, 
though  there  has  been  no  loss  of  freight 
during  such  period  here,  the  defendant  is 
nevertheless  liable,  inasmuch  as  subse- 
quently repairs  were  rendered  necessary 
by  reason  of  damage  caused  by  an  accident 
occurring  at  a  time  when  the  policy  was 
in  force,  though  the  damage  was  undis- 
covered and  unknown  until  the  following 
November.  K  that  be  so,  the  underwriter 
has  certainly  undertaken  an  unknown 
liability,  for  there  is  no  saying  how  long 
subsequently  to  an  accident  damage 
sustained  by  a  ship  and  hitherto  undis- 
covered  might  be  attributed  by  some 
people  to  the  accident.  Construed  in  one 
way  the  clause  is  plain  and  simple;  but 
if  it  is  to  be  construed  as  is  suggested  by 
Mr.  Pollard,  its  object  and  extent  become 
a  vague  and  indefinite  matter  such  as  I 
think  could  not  have  been  within  the  con- 
templation of  the  parties.  The  true  view  of 
this  matter  seems  to  me  to  be  laid  down  in 
Arnould  on  Marine  Insurance  (4th  edition,, 
at  page  350),  where  it  is  said :  '*  The  two 
extremes  of  the  time  are  the  termini  of  the 
risk ;  and  the  adventure  begins  and  ends 
with  the  term,  wherever  the  ship  may 
then  happen  to  be,  and  whether  the  object 
of  the  voyage  be  then  accomplished  or  not. 
The  risk  once  begun  under  a  time  policy, 
necessarily  ceases  when  the  time  limited  in 
the  policy  comes  to  an  end.''  I  see  no 
reason  why  this  should  not  apply  to  a 
policy  on  freight.  Here  the  assured  Hmited 
the  policy  to  a  certain  time ;  it  was  in  faxit  a 
policy  on  risk  of  freight  between  two  dates ; 
and  as  there  was  no  loss  of  freight,  no  lia- 
bility under  the  policy,  as  it  seems  to  me, 
attached. 

I  am  also  in  favour  of  the  defendant  on 
the  other  two  grounds,  though  it  is  really 
unnecessary  to  say  much  about  them.  I 
think  that  what  happened  did  not  amount 
to  a  collision ;  the  vessel  probably  ran  on 
to  a  bank,  and  this  was  not,  as  it  seems  to 
me,  a  collision  within  the  ordinary  accepta- 
tion of  that  term,  such  as  woidd  be  the 
case  if  a  vessel  struck  another  vessel  or 
other  navigable  matter  such  as  a  raft.  I 
also  think  that  under  the  circumstances 
the  exception  clause  in  the  charter-party 
did  not  apply.    On  these  grounds  the  de- 


fendants are,  in  my  opinion,  entitled  to 
judgment. 

Manisty,  J. — I  am  of  the  same  opinion. 
The  charter  was  for  six  calendar  months, 
commencing  from  the  date  when  the  vessel 
was  putatthe  charterers' disposal — namely, 
the  2Ist.of  March— and  therefore,  under 
ordinary  circumstances,  would  come  to  an 
end  on  the  2 1st  of  September.  An  option 
was,  however,  given  to  the  charterers  to 
extend  the  time  for  a  further  period  of 
three  or  six  months,  and  they  availed 
themselves  of  this  option.  Let  us  now 
turn  to  the  policy  of  insurance  in  order  to 
see  what  is  the  risk  which  the  defendant 
undertook.  The  insurance  was  a  risk  on 
chartered  freight  for  the  term  of  six  months 
from  the  15th  of  April — not  from  the  same 
date,  be  it  observed,  as  the  commencement 
of  the  charter-party.  The  termini  in  the 
policy  and  the  extent  of  the  risk  were  de- 
fined ;  the  risk  was  "  to  pay  only  loss  of 
hire  not  exceeding  2,000^.  which  may  arise 
in  clause  No.  6  of  the  charter-party  " — ^if 
you  stopped  there  the  construction  of  the 
clause  would  be  free  from  doubt,  but  the 
clause  proceeds :  "  for  accidents  occurring 
between  the  15th  of  April  and  the  15th  of 
October,  but  free  of  claim  arising  from  de- 
ficiency of  men."  Now,  if  one  turns  to  the 
6th  clause  of  the  charter-party,  it  is  dear 
that  the  liability  which  the  underwriter 
undertook  was  loss  of  hire  arising  from 
accidents,  and  not  from  deficiency  of  m^ 
that  clause  contemplating  a  possible  loss  of 
time  by  deficiency  of  men.  As  regards  the 
exception  clause,  that  is  separate  and  dis- 
tinct, and  if  there  is  contained  in  a  charter, 
party  an  express  stipulation  as  to  when 
hire  in  to  cease,  you  ought  not,  as  it  seems 
to  me,  to  imply  that  it  is  to  cease  in  any 
other  event.  That,  as  it  seems  to  me,  is 
a  good  and  a  sound  principle  to  act  upcm. 
I  agree  with  my  brother  Grove,  that  what 
happened  here  was  not  a  collision.  But  it 
has  been  argued  that  the  feMsts  bring  the 
case  within  the  words  of  the  exception 
clause,  "  accidents  ...  of  the  seas,"  and 
as  such  ''  mutually  excepted."  If  that 
be  so,  any  danger  of  the  sea  which  caused 
any  delay  would  entitle  the  charterer  to 
say,  '*  I  can  escape  from  payment  of 
freight  during  that  delay."  But  such  a 
construction  would,  as  it  seems  to  me,  be 
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absolutely  inconaistent  with  that  part  of 
the  clause  which  contemplates  that  the 
vessel  should  be  incapable  of  proceeding  for 
mo«  than  forty-eigS  wor)5ng  houxl  in 
order  that  payment  of  hire  should  cease. 
The  ordinary  canon  of  construction  is  that, 
where  a  special  provision  and  general 
words  apparently  conflict,  the  presumption 
is  that  the  special  provision  was  intended 
to  apply  to  other  cases;  and  here  there 
are  other  cases  to  which  it  may  be  referred. 
Moreover,  the  collision  was  to  be  one 
which  rendered  the  vessel  incapable  of 
proceeding ;  whereas,  in  this  case,  she  con* 
tinned  voyaging  for  many  months,  that  is 
to  say,  until  the  18th  of  November.  The 
risk,  as  it  seems  to  me,  which  attached  to 
the  policy  only  oontinaed  from  the  15th  of 
Apnl  to  the  15th  of  October,  during 
which  time  there  was  no  loss  of  freight. 
Supposing  in  this  case,  instead  of  the  time 
under  the  charter-party  being  extended, 
a  new  charter  had  been  entered  into,  Mr. 
Pollard's  argument  must  go  the  length  of 
saying  that,  though  the  old  charter  had 
expired,  yet  the  liability  of  the  underwriter 
under  the  policy  still  continued,  because 
the  accident  occurred  during  the  time 
when  it  was  in  force.  I  cannot  bring 
myself  to  agree  to  such  a  proposition ;  but 
for  reasons  which  I  have  already  given  I 
think  that  our  judgment  ought  to  be  in 
&vour  of  the  defendant. 

Lopxs,  J. — I  agree.  The  action  is 
brought  against  the  defendant  as  an 
underwriter,  and  the  clauses  which  have 
been  referred  to  shew  what  the  risk 
really  was.  The  risk  which  was  under- 
taken by  the  defendant  was,  in  my  judg- 
ment, in  respect  of  loss  of  freight  which 
might  occur  between  the  15th  of  April 
and  the  15th  of  October.  In  order  to 
entitle  the  pUuntifb  to  succeed,  they  are,  as 
I  think,  bound  to  shew  a  loss  of  freight 
between  these  two  dates,  as  well  as  that 
the  aoddent  occurred  during  that  period. 
Now  here,  though  the  accident  occurred 
between  these  times,  there  was  no  loss  of 
freight ;  on  that  ground  alone,  therefore,  I 
think  the  plaintiffs  cannot  be  entitled  to 
recover. 

Again,  putting  aside  this  question  of 
law,  it  seems  to  me  that  nothing  which 
happened  here  authorised  the  cesser  of 
payment  of  freight.    The  general  words  in 


MICHAELMAS   1884  to  MICHAELMAS  1885. 


299 


the  latter  part  of  clause  6  of  the  charter- 
party  have  been  relied  upon,  but  they 
would  be  ineffectual  for  such  a  purpose 
unless  you  can  connect  them  with  the 
earlier  clause.  But  it  seems  to  me  that 
these  general  words  constitute  an  indepen- 
dent clause  of  themselves,  and  cannot  be 
connected  with  the  earlier  part  of  clause  6. 

Judgment  for  defendant. 


Solicitors — Lyne    &    Holman,    for    plaintiffs ; 
Parker,  Garrett  &  Parker,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1885.     1  FOX    V,  SMITH. 

Jan.  21.  J  (dawson  daimant.Y 

Practice  —  Interpleader  Issue  —  Jtidg^ 
ment  or  Order  at  Trial — Appeal — Leave — 
Judicature  Act,  1873,  s.  19. 

An  appeal  lies,  ioitkout  have,  under  sec- 
tion 19  of  the  Judicature  Act,  1873,  from 
the  judgment  of  a  Judge  upon  the  inter- 
pleader issue  with  respect  to  the  findings 
on  the  facts  or  a  ruling  on  a  point  of  lata  ; 
although  an  appeal  will  not  lie,  unthout 
leave,  from  the  final  determiruUion  of  the 
interpleader  proceedings  under  Order  L  VII, 
rule  13. 

Ex  parte  application  made  on  behalf  of 
the  execution  creditor  for  leave  to  appeal 
against  a  judgment  given  for  the  claimant 
at  the  trial  of  an  interpleader  issue.  The 
issue  was  directed  to  try  the  question 
whether  certain  goods,  which  had  been 
seized  by  the  Sheriff  of  Middlesex  under  a 
writ  of  fi.  fa,  in  execution  of  a  judgment 
recovered  by  Fox  against  one  Mary  A. 
Smith,  were  at  the  date  of  the  seizure  the 
property  of  the  claimant  as  against  Fox 
the  execution  creditor. 

Wills,  J.,  before  whom  the  issue  was 
tried  without  a  jury,  gave  judgment  for 
the  claimant  with  costs,  and  refused  leave 
to  appeal. 

R.  T,  Wright  applied  ex  parte  on  behalf 

*  Coram  Brett.M.R.,  Cotton,  L.J.,and  Lindley, 
L.J. 
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of  the  execution  creditor  for  leave  to 
appeal,  upon  the  ground  that  the  Judge  at 
the  trial  had  given  a  decision  which  was 
erroneous  both  as  to  the  facts  and  the  law. 
— An  appeal  lies  under  section  19  of  the 
Judicature  Act,  1873,  from  a  judgment 
given  at  the  trial  of  an  interpleader  issue, 
notwithstanding  section  17  of  the  Common 
Law  Procedure  Act,  IQeO^WUt  v.  FarJter 
(1).  But  rule  11  of  Order  LVIL,  which 
is  taken  from  that  section,  provides  that, 
except  where  otherwise  provided  by  statute, 
the  judgment  in  any  action  or  in  any  issue 
ordered  to  be  tried  or  stated  in  an  inter- 
pleader proceeding,  and  the  decision  of  the 
Court  or  a  Judge  in  a  summary  way  under 
rule  8,  is  to  be  final  and  conclusive  against 
the  claimants,  and  all  persons  claiming 
under  them,  unless  special  leave  to  appeal 
from  it  is  given. 

Brett,  M.B. — Before  the  Kules  of  the 
Supreme  Court,  1883,  were  made,  it  was 
enacted  by  the  Common  Law  Procedure 
Act,  1860,  that  the  determination  of  an 
interpleader  matter  either  by  the  Court  or 
by  a  Judge  at  chambers  in  a  sommary 
manner  was  final,  and  therefore  in  such 
cases  there  was  no  appeal.  But  the  trial 
of  an  interpleader  issue  is  not  a  summary 
proceeding,  and  the  judgment  or  direction 
there  given,  inasmudi  as  it  did  not  dispose 
of  the  whole  matter,  was  not  final.  The  trial 
of  the  issue  was  for  the  purpose  of  such  a 
fact  or  facts  being  found  as  would  enable 
the  Judge  at  chambers  or  the  Court  to 
give  a  final  decision.  An  appeal  will 
therefore  lie  under  section  19  of  the  Judi- 
cature Act,  1873,  against  the  order  or 
direction  or  judgment  upon  the  issue,  in 
the  same  manner  as  against  any  other 
order  or  judgment  of  a  Judge  of  the  High 
Court.  Therefore,  before  the  Rules  of 
Court,  1883,  were  made,  an  appeal  could 
be  brought  against  a  judgment  given  upon 
an  interpleader  issue.  But  it  was  thought 
necessary  to  deal  with  interpleader  pro- 
ceedings, and  accordingly  the  Rules  of  1883 
were  made  upon  the  footing  that  such  pro- 
ceedings should  be  regulat^  by  those  rules 
instead  of  by  statute.  Rule  11  of  Order 
LYII.  was  therefore  carefully  drawn  so  as 
to  make  no  alteration  in  the  law.     The 

(1)  46  Law  J.  Bep.  Q.B.  460. 


whole  interpleader  matter  can  now  be 
finally  determined  in  a  summary  manner 
by  the  Court  or  by  a  Judge  at  chambon 
on  an  interpleader  summons,  or  under  rule 
13  by  the  Judge  at  the  trial  after  the  trial 
of  the  issue.  In  such  cases  the  decision  is 
final,  and  no  appeal  can  be  brought  against 
it  without  leave.  But  inasmuch  as  section 
19  of  the  Judicature  Act,  1883,  gives  an 
appeal  from  any  judgment  or  older  of  a 
Judge  of  the  High  Court,  it  is  applicable 
to  an  order  made  or  jud^^ent  given  by  a 
Judge  upon  the  interpleader  issue.  It 
having  been  alleged  that  this  appeal  is  in 
respect  of  an  aU^ged  error  of  the  Judge  on 
the  trial  of  the  issue,  as  distinguished  from 
a  final  decision  by  him  of  the  interpleader 
proceeding,  there  should  be  no  e»  parie 
motion  for  leave  to  appeal,  but  the  appeal 
can  be  brought  without  any  such  leave  on 
notice  in  the  usual  manner. 

Cotton,  L.J. —  I  am  of  the  same 
opinion. 

LiNULEY,  L.J. — I  am  of  the  same 
opinion.  The  law  as  to  interpleader  pro- 
ceedings was  based  partly  on  the  Common 
Law  Procedure  Act,  1860,  and  partly  on 
so  much  of  the  Chancery  practice  as  could 
be  worked  with  it.  That  being  so,  it  was 
thought  desirable  to  embody  the  Act  in 
the  Rules  of  1883.  Rule  11  of  Order 
LYII.  practically  amounts  to  the  same  as 
section  17  of  the  Common  Law  Procedure 
Act,  1860.  The  decision  of  the  Court  or 
a  Judge  which  disposes  of  the  whole  inter- 
pleader proceeding  is,  under  rule  8,  final, 
and  no  appeal  can  be  brought  against  it 
without  leave.  But  the  judgment  of  the 
Judge  upon  the  interpleader  issue  is  another 
matter,  and  an  appeal  lies  without  leave 
from  such  judgment  under  section  19  of 
the  Judicature  Act  of  1873. 

Application  re/used  (2). 


Solicitor-— M.  T.  Hodding,  for  applicant 


(2)  See  also  Ilobintm  v.  THteker,  53  Law  J. 
Bep.  Q.B.  317  ;  Law  Bep.  14  Q.B.  D.  37L 
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CLAXTON  V.  LUCAS  AND  AIRD. 


Employers*  Liability  Act,  1880  (43  dEr  44 
Viet.  c.  42),  a,  6 — Action /or  Damages  ex- 
ceeding dl.  ^Tort — Proceedings  in  County 
Court — Bight  to  remove  to  High  Court 
—  Staying  Proceedings  —  Prohibition  — 
County  Courts  Act,  1856  (19  d;  20  Vict, 
e.  108),  *.  39. 

The  right  of  a  defendant,  under  19  dh  20 
Vict,  e.  108.  s,  39,  to  stay  proceedings  in  a 
County  Court  in  actions  of  tort,  where  the 
damages  claimed  exceed  5L,  relates  ordy  to 
such  actions  as  can  be  brought  either  in  the 
High  Court  or  the  Cou/nty  Court,  and  has 
no  application  to  actions  brought  under 
the  Employers'  Liability  Act,  1880. 

This  was  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  a  writ  of  prohibi- 
tion should  not  issue  to  stay  all  further 
proceedings  in  an  action  brought  in  the 
City  of  London  Court. 

It  appeared  that  the  plaintiff  had 
brought  an  action  against  the  defendants 
in  the  above-mentioned  Court,  under  the 
provisions  of  the  Employers'  Liability  Act, 
1880,  to  recover  damages  exceeding  5^. 
The  defendants  then  gave  notice  to  the 
plaintiff,  under  section  39  of  the  County 
Courts  Act,  1856,  that  they  objected  to 
the  action  being  tried  in  the  City  of  Lon- 
don County  Court,  and  upon  their  giving 
security  all  proceedings  were  stayed.  The 
plaintiff  then  commenced  an  action  in  the 
Queen's  Bench  Division,  but  after  the 
pleadings  were  closed  was  advised  that  the 
High  Court  had  no  jurisdiction  to  try  it. 
The  plaintiff  then  made  an  application  to 
have  the  stay  of  proceedings  in  the  City  of 
London  Court  removed,  and  this  applica- 
tion was  granted.  A  writ  of  prohibition 
was  then  moved  for  (1). 

(1)  By  19  &  20  Vict.  c.  108.  a.  39,  "  If  in  any 
action  of  contract  the  plaintiff  shall  claim  a 
som  exceeding  twenty  i>oimd8,  or  if  in  any 
action  of  tort  the  plaintiff  shaJl  claim  a  sum 
exceeding  five  pounds,  and  the  defendant  shall 
give  notice  that  he  objects  to  the  action  being 
tried  in  the  Cotmty  Court,  and  shall  give 
security,  to  be  approved  of  by  the  Registrar,  for 
the  amount  claimed,  and  the  costs  of  trial  in 
one  of  the  saperior  Ck>iirt8  of  common  law,  not 
exceeding  in  the  whole  the  sum  of  one  hundred 
and  fifty  pounds,  all  proceedings  in  the  County 


Home  Payne,  for  the  plaintiff. — The 
Act  of  1880  ^43  &  44  Vict.  c.  42) 
creates  a  new  liability,  and  is  not  an 
action  of  tort  within  the  provisions  of 
section  39  of  the  County  Courts  Act, 
1856.  The  latter  part  of  section  6  of  the 
former  Act  points  out  the  only  machinery 
for  removing  an  action  like  this  into  the 
High  Court ;  and  of  this  machinery  the 
defendant  has  not  availed  himself. 

[He  was  stopped.] 

McCaU,  for  the  defendants. — This  is  an 
action  of  tort,  and  as  such  within  the  pro- 
visions of  section  39  of  the  Act  of  1856, 
and  there  is  no  provision  in  the  Employers' 
Liability  Act  to  indicate  an  intention  on 
the  part  of  the  Legislature  to  take  away 
the  privilege  conferred  upon  a  defendant 
enabling  him  to  have  such  an  action  tried 
in  the  High  Court.  Moreover,  the  plain- 
tiff, by  accepting  and  acting  upon  the  de- 
fendant's notice,  has  estopped  himself  from 
raising  this  objection  of  want  of  jurisdic- 
tion. He  dted  Griffiths  v.  The  Earl  of 
Dudley  (2). 

Mathew,  J. — I  think  that  this  rule 
must  be  discharged.  The  case  seems  to 
me  quite  plain.  The  Employers'  Liability 
Act,  1880,  section  6,  enacts  that  every 
action  for  recovery  of  compensation  under 
that  Act  ''  shall  be  brought  in  a  County 
Court,  but  may,  upon  the  application  of 
either  plaintiff  or  defendant,  be  removed 

Court  in  any  such  action  shall  be  stayed ;  but 
if  in  any  such  action  the  defendant  do  not 
object  to  the  same  being  tried  by  the  County 
Court,  or  shall  fail  to  give  the  security  afore- 
said, the  County  Court  shall  dispose  of  the 
cause  in  the  usual  way ;  and  the  entry  of  the 
plaint  in  such  action  shall  be  a  sufficient  com- 
mencement of  the  suit  to  prevent  the  operation 
of  any  statute  of  limitation  applicable  to  such 
claim :  provided  that  nothing  herein  contained 
shall  prevent  the  removal  of  any  cause  from  a 
County  Court  by  writ  of  certiorari  in  the  cases 
and  subject  to  the  conditions  in  and  subject  to 
which  such  cause  may  now  be  removed.'* 

By  43  &44  Vict.  c.  42.  s.  6,  sub-s.  1,  "Every 
action  for  recovery  of  compensation  under  this 
Act  shall  be  brought  in  a  County  Court,  but 
may,  upon  the  application  of  either  plaintiff  or 
defendant,  be  removed  into  a  superior  Court  in 
like  manner  and  upon  the  same  conditions  as  an 
action  commenced  in  a  County  Court  may  by 
law  be  removed." 

(2)  61  Law  J.  Rep.  Q.B.  643 ;  Law  Rep. 
9  Q.B.  D.  367. 


302 


QUEEN'S  BENCH  DIVISION. 


pf.s. 


Claxton  y.  Lucas. 


into  a  superior  Court,  in  like  maimer  and 
upon  tbe  same  conditions  as  an  action 
commenced  in  a  County  Court  may  by 
law  be  removed."  This  action  was  not 
removed  according  to  tbe  mode  pointed  out 
by  tbe  latter  part  of  tbe  section,  and  tbere- 
fore  stands  in  tbe  County  Court.  Now  tbis 
is  a  rule  for  a  prohibition,  and  tbe  ground 
on  wbicb  it  is  moved  is  that  tbe  Em- 
ployers' Liability  Act  must  be  read  in 
conjunction  witb  tbe  39tb  section  of  tbe 
County  Courts  Act,  1856.  But  I  am 
clearly  of  opinion  that  this  section  must  be 
considered  as  controlled  by  tbe  section  in 
the  later  Act,  and  that  the  term  **  tort "  in 
the  earlier  Act  must  be  construed  to  be 
such  a  "  tort "  as  can  be  tried  either  in 
the  County  Court  or  in  the  superior 
Court.  That  being  so,  the  39th  section  of 
the  Act  of  1856  has  no  application  to 
proceedings  of  this  kind,  and  the  rule  for 
a  prohibition  must  be  discharged. 

Smith,  J. — I  am  of  the  same  opinion. 
Mr.  McCall  has  argued  that  the  39th  sec- 
tion gives  the  right  of  the  defendant  to 
stay  any  action  of  tort  over  51,,  although 
it  could  not  be  tried  in  the  superior 
Court.  This  is  rather  a  strong  proposition 
to  argue.  At  the  time  when  the  Act  of 
1856  was  passed,  all  small  torts  could  be 
tried  either  in  tbe  County  Court  or  the 
superior  Court,  and  this  section  then 
applied  because  it  was  contemplated  that 
the  action  might  be  brought  in  either. 
The  provisions  of  tbe  39th  section  only 
apply  to  tbose  actions  of  tort  which  can 
be  tried  in  the  High  Court ;  and,  as  an 
action  under  tbe  Employers'  Liability  Act 
cannot  ordinarily  be  tried  in  the  superior 
Court,  I  am  of  opinion  that  this  applica- 
tion ought  to  be  refused. 

Etde  discJiarged, 


Solicitors — Ranger   k    Burton,    for    plaintiff; 
Cope  k  Co.,  for  defendants. 


{THE  LONDON  AND  LANCASHIRE 
FIRE  INSURANCE  COMPANY 
V.  THE  BRITISH  AMERICAN 
ASSOCIATION. 

Practice — "  Special  Referee  " — ConsetU 
of  Parties— '*  Official  Be/eree''—"  Upon 
sttch  terms  as  may  be  thought  proper" — 
Co8t8— Judicature  Act,  1873  (36  <fc  37 
Vict.  c.  66),  88. 56  and  67— Order  XXXVI. 
rule  7a. 

The  Court  or  a  Judge  has  no  power  to 
refer  any  cause  or  m/Uter  to  a  special  re- 
feree without  the  consent  of  the  parties 
thereto. 

Where  one  of  the  parties  to  a  cause  ob- 
jected to  a  reference  to  a  special  referee, 
the  Judge,  ifn  ordervng  the  cause  to  be  tried 
by  am,  officicU  referee,  ordered  that  "the 
extra  costs  occasioned  by  a  trial  before 
an  official  referee  instead  of  a  special  re- 
feree be  reserved  " : — Held,  that  the  Judge 
had  jurisdiction  to  insert  these  terms  m 
the  order. 

This  was  an  action  for  losses  on  re- 
insurances in  which  the  defendants  counter- 
claimed  for  premiums  alleged  to  be  due. 
The  plaintiffs  took  out  a  summons  to  refer 
tbe  matters  in  dispute  to  the  arbitration  of 
an  actuary ;  the  defendants  opposed  this, 
and  Field,  J.,  at  chambers,  referred  the 
action  to  the  official  referee,  imposing  on. 
the  defendants  the  terms  that  "  the  extra 
costs  occasioned  by  a  trial  before  an 
official  referee  instead  of  a  special  referee 
be  reserved." 

The  defendants  moved  to. set  aside  so 
much  of  the  order  as  related  to  the  ''  extra 
costs." 

The  plaintifiFs  moved  to  set  aside  the 
whole  order  and  have  the  action  referred 
to  a  special  referee. 

J.  0.  Witt,  for  the  defendants. — K  the 
other  party  does  not  consent,  a  Judge 
has  no  power  to  order  a  reference  to  a 
special  referee ;  still  less  can  he  drire  the 
party  to  consent  to  such  a  reference  by 
imposing  onerous  terms  as  a  penalty  for 
not  agreeing.  By  the  Judicature  Act, 
1873,  s.  56   (1),  the  Court  or  a  Judge 

(1)  36  k  87  Vict,  c  66,  section  66:  "  Subject 
to  any  rules  of  Court,  and  to  such  right  as  may 
now  exist  to  have  particalar  cases  submitted  to 
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may  refer  any  question  arising  in  a  cause 
to  any  o£ELciai  or  special  referee  for  report 
to  the  Court  or  Judge.  By  section  57  (1), 
however,  the  trial  of  the  issues  can  only 
be  referred  to  an  official  referee,  or  to  a 
special  referee,  to  be  agreed  on  between 
the  parties. 

Order  XXXVI.  rule  7a  (2)  gives  power 

the  verdict  of  a  jury,  any  question  arising  in 
any  cause  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown)  before  the  High  Court 
of  Justice  or  before  the  Court  of  Appeal,  may 
be  referred  by  the  Court,  or  by  any  Divisional 
Court  or  Judge  before  whom  such  cause  or 
matter  may  be  pending,  for  enquiry  and  report 
to  any  official  or  special  referee,  and  the  report 
of  any  such  referee  may  be  adopted  wholly  or 
partially  by  the  Court,  and  may  (if  so  adopted) 
be  enforced  as  a  judgment  by  the  Court.  The 
High  Court  or  the  Court  of  Appeal  may  also,  in 
any  such  cause  or  matter  as  aforesaid  in  which 
it  may  think  it  expedient  so  to  do,  call  in  the 
aid  of  one  or  more  assessors  specially  qualified, 
and  try  and  hear  such  cause  or  matter  wholly 
or  partially  with  the  assistance  of  such  as- 
sessors. The  remuneration,  if  any,  to  be  paid 
to  such  special  referees  or  assessors  shall  be 
determined  by  the  Court." 

Section  57  :  "  In  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  Crown)  before 
the  said  High  Court  in  which  all  parties  in- 
terested who  are  under  no  disability  consent 
thereto,  and  also  without  such  consent  in  any 
such  cause  or  matter  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any 
scientific  or  local  investigation  which  cannot, 
in  the  opinion  of  the  Court  or  a  Judge,  con- 
veniently be  made  before  a  jury  or  conducted 
by  the  Court  through  its  ordinary  officers,  the 
Court  or  a  Judge  may  at  any  time,  on  such 
terms  as  may  l^  thought  proper,  order  any 
question  or  issue  of  fact  or  any  question  of 
account  arising  therein  to  be  tried  either  before 
an  official  referee,  to  be  appointed  as  hereinafter 
provided,  or  before  a  special  referee  to  be  agreed 
on  between  the  parties ;  and  any  such  special 
referee  so  agreed  on  shall  have  the  same  powers 
and  duties  and  proceed  in  the  same  manner  as 
an  official  referee.  All  such  trials  before  re- 
ferees shall  be  conducted  in  such  nmnner  as 
may  be  prescribed  by  rules  of  Court,  and  sab- 
ject  thereto  in  such  manner  as  the  Court  or 
Judge  ordering  the  same  shall  direct.'* 

(2)  Older  XXXVL  rule  2 :  "In  actions  of 
slander,  libel,  false  imprisonment,  malicious 
prosecution,  seduction,  or  breach  of  promise  of 
marriage,  the  plaintiff  may  in  his  notice  of 
trial,  to  be  given  as  hereinafter  provided,  and 
the  defendant  may,  upon  giving  notice  within 
four  days  from  the  time  of  the  service  of  notice 
of  trial,  or  within  sach  extended  time  as  the 
Court  or  a  Judge  may  allow,  or  in  the  notice  of 
trial  to  be  given  by  him  as  hereinafter  provided, 
signify  his  desire  to  have  the  issues  of   fact 
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to  the  Court  or  a  Judge  to  refer  to  an 
official  or  special  referee,  with  or  without 
assessors ;  but  it  is  submitted  that  special 
referee  there  means  "  special  referee  to  be 
agreed  on  between  the  parties,"  and  that, 
if  not,  the  rule  is  ultra  vires,  as  it  would 
not  relate  only  to  procedure.  The  expres- 
sion ''on  such  terms"  in  section  57  (1) 
refers  to  the  terms  of  submission. 

Sim8  Williams,  for  the  plaintiffs. — The 
power  of  the  Court  to  refer  the  cause  to  a 
special  referee  without  the  consent  of  the 
parties  ^is  clearly  given  by  the  rules,  if 
read  apart  from  sections  56  and  57  of  the 
Judicature  Act,  1873. 

Under  Order  XXXVL  rule  7a,  if  the 
mode  of  trial  is  by  a  Judge  without  a 
jury  the  Court  may  order  a  trial  by  a 
special  referee.  Here  the  mode  of  trial  is 
by  a  Judge  without  a  jury,  for  no  jury 
was  ordered  under  rule  6,  and  the  de- 
fendants are  not  entitled  to  a  jury  under 
rule  2. 

Kule  7a,  although  read  without  the 
qualifying  words  in  section  57,  "  to  be 
agreed  on  between  the  parties,"  is  not 
ultra  vires.  The  rules  in  Order  XXXVI. 
regulate  matters  relating  to  procedure,  and 
are  authorised  by  the  Judicature  Act,  1875, 
section  17.  Rule  7a,  read  without  the  quali- 
fying words,  is  no  more  uUra  vires  than  rule 
50  of  the  same  Order  empowering  a  re- 
feree to  enter  up  judgment,  which  power 
is  not  given  in  sections  56  or  57 — Long' 
man  v.  Ea^t  (3)  and  Braginton  v.  Yates  (4). 
Both  rules  relate  to  procedure. 

As  to  that  part  of  the  order  of  Field, 
J.,  relating  to  "  extra  costs,"  the  Judge, 
under  section  57,  had  power  to  refer  the 
cause  "  on  such  terms  as  may  be  thought 

tried  by  a  Judge  with  a  jury,  and  thereupon  the 
same  shall  be  so  tried.'* 

Order  XXXVI.  rule  la :  "  In  every  cause  or 
matter,  unless  under  the  provisions  of  rule  6 
of  this  order  a  trial  with  a  jury  is  ordered,  or 
under  rule  2  of  this  order  either  party  has 
signified  a  desire  to  have  a  trial  with  a  jury, 
the  mode  of  trial  shall  be  by  a  Jud^e  without  a 
jury;  provided  that  in  any  such  case  the  Court 
or  a  Judge  may  at  any  time  order  any  cause, 
matter,  or  issue  to  be  tried  by  a  Judge  with  a 
jury,  or  by  a  Judge  sitting  with  assessors,  or  by 
an  official  referee  or  special  referee  with  or 
without  assessors." 

(3)  47  Law  J.  Rep.  C.P.  211 ;  Law  Rep. 
3  C  P.  D-  142. 

(4)  Weekly  Notes,  1880,  p.  150. 
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proper."  He  has  exercised  his  discretion 
in  a  discretionary  matter,  and  this  Court 
will  not  interfere. 

J,  0,  Witt,  in  reply. — If  read  without 
reference  to  section  57  of  the  Act  the  rule 
is  not  one  as  to  procedure  only.  Before 
the  Common  Law  Procedure  Act,  1854, 
there  could  not  be  a  trial  of  issues  of  fact 
without  a  jury.  That  Act  gave  jurisdic- 
tion to  a  Ju^ge  to  try  issues  without  a 
jury  upon  the  consent  of  parties,  and  it 
also  gave  a  power  of  compulsory  reference, 
but  only  to  an  officer  of  the  Court.  The 
Judicature  Act  provided  for  a  compulsory 
reference  to  an  official  referee ;  but^  unless 
by  the  consent  of  the  parties,  there  can  be 
no  reference  to  any  one  but  an  official  of 
the  Court,  except  for  the  purpose  of 
making  a  report,  which  the  Judge  may 
adopt  or  not  as  he  sees  fit.  The  question 
before  what  tribunal  a  suitor  may  be  com- 
pelled to  appear  is  matter  of  jurisdiction, 
not  of  procedure. 

Grove,  J. — I  have  considerable  doubt 
as  to  whether  Order  XXXVI.  rule  7a  (2) 
refers  to  what  is  only  matter  of  procedure 
or  not,  but  am  not  inclined  to  differ  from 
my  brother  Manisty  that  if  the  words  are 
to  be  interpreted  strictly  as  "  special 
referee,"  without  the  qualifying  words  sup- 
plied by  section  57  of  the  Judicature  Act, 
1873  (I),  such  a  reading  would  not  refer  to 
procedure  only,  and  that  the  rule  would, 
if  so  read,  be  ultra  vires.  On  the  other 
hand,  it  was  contended  that  it  would  be 
consistent  with  the  Act  to  read  the 
words  as  ^*  special  referee  to  be  agreed 
on  between  the  parties."  With  this  I 
concur,  and  think  that  it  should  be  so 
read  rather  than  inconsistently  with  the 
Act.  I  do  not  think,  however,  this  order 
ought  to  be  set  aside  on  the  ground  urged 
by  the  defendants.  We  cannot  discuss  the 
exercise  by  the  Judge  of  his  discretion  as 
to  costs.  Mr.  Justice  Field,  of  course, 
had  power  in  that  discretion  to  reserve 
the  question  of  costs,  or  otherwise  deal 
with  them,  just  as  when  sitting  as  a  Judge 
it  the  trial;  and  I  think  it  would  be 
most  injurious  and  dangerous  for  us  to 
interfere  with  the  exercise  of  his  discretion. 
The  order,  therefore,  must  stand. 

Manisty,  J. — Mr.  Justice  Field  has  made 
an  order  referring  this  case  to  the  official 


[N.S. 
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referee,  reserving,  however,  the  question 
of  certain  costs,  and  the  first  application 
to  us  is  to  set  aside  the  whole  order  and 
refer  the  action  to  a  special  referee.  The 
first  question  is  whether  there  is  any 
power  to  refer  to  a  special  referee  without 
the  consent  of  the  other  side.  I  do  not 
think  Order  XXXYI.  rule  7a  should  he 
so  read ;  but  that  if  that  was  the  intention 
of  the  makers  of  the  rule,  the  rule  itself 
is  ultra  vires — it  creates  a  new  mode  of 
trial,  and,  with  the  meaning  sought  to  be 
given,  it  would  be  a  dangerous  innovation 
and  an  inroad  on  the  right  to  trial  by 
jury,  which  has  been  carefully  preserved 
except  in  certain  cases  where  it  was 
thought  right  to  take  it  away.  It  is 
clear  to  me  that  section  57  of  the  Judica- 
ture Act,  1873,  never  contemplated  a 
special  referee  being  appointed  without  the 
consent  of  parties. 

The  Judicature  Act  went  beyond  the 
Common  Law  Procedure  Act  in  authoris- 
ing trial  by  an  official  referee  or  special 
referee  agreed  on ;  but  neither  in  the  Acts 
nor  in  the  rules  do  we  see  any  provision  as 
to  the  procedure  of  a  trial  in  the  absence 
of  consent  before  a  special  referee,  or  de- 
finition of  his  powers,  as  in  the  case  of 
an  official  referee.  I  think,  therefore,  that 
rule  7a  must  be  read  in  conjunction  with 
section  57,  and  that  the  Judge  had  no 
power  to  refer  the  case  to  a  special  referee 
without  the  consent  of  the  other  side.  He 
has  exercised  his  discretion  about  the  re- 
servation of  the  costs,  with  which,  I  think, 
we  ought  not  to  interfere  (5). 

Both  appeals  dismissed,     No  eosts. 


Solicitors — Paine,  Son  &  Pollock,  for  plaintifEs ; 
T.  Bowker,  agents  for  Stone,  Fletcher  &  Hull, 
Liverpool,  for  defendants. 


(5)  Both    sides  appealed  to    the    Court   of 
Appeal,  but  the  case  was  compromised. 


Vol,  64.] 
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[IN  THB  COURT  OF  APPEAL.] 
1885.  1        EDMUNDS  V.  WALLINO- 

Maroh  13, 18.  J  fobd.* 

CofUraei — Indemnity — Seizure  of  Goods 
for  Another*8  Debt — Law/ul  Seizure — Pro- 
perty   in    Goods — As  against  Judgment 
Creditor — Effect  of  Barring  Claim, 

Where  an  execution  has  been  levied  on 
goods  which  cls  between  the  execution  debtor 
cmd  a  third  person  are  ths  third  person! s, 
but  as  between  the  execution  creditor  arid 
the  third  person  are  the  execution  dehtor\ 
the  case  comes  within  the  principle  thai  a 
debtor  is  liable  to  indemnify  a  person 
whose  goods  have  been  lawfully  seized  for 
his  debt,  and  the  third  person  can  recover 
the  sum  realised  by  the  goods  from  the 
execution  debtor. 

The  sheriff  had  seized  goods  for  the  debt 
of  the  defendarUy  and  the  claim  of  the  plain- 
ts to  the  goods  was  barred  upon  inter- 
pleader^  but  the  defendant  had  bound  him- 
self by  admission  as  between  the  parties 
that  the  goods  were  the  plaintiffs  wnd  had 
agreed  to  pay  a  sum  of  money  in  con- 
sideraiion  of  the  seizure : — Held,  that  the 
plaintiff  was  erUitled  to  recover  that  sum 
from  the  defenda^, 

Griflfenhoofe  v.  Daubuz  (25  Law  J. 
Rep.  Q.B.  237)  explained, 

England  v,  Marsden  (35  Law  J.  Rep. 
C.P.  269)  not  followed. 

Appeal  of  the  defendant  from  the  judg- 
ment of  Huddleston,  B.,  at  the  trial  with- 
out a  jury.  The  statement  of  facts  which 
follows  is  taken  from  the  judgment  of  the 
Court 

The  plaintiff  was  the  trustee  in  bank- 
ruptcy of  two  sons  of  the  defendant,  and 
the  action  was  brought  to  recover  1,200/., 
promised  by  the  d^endant  to  be  paid  to 
the  plaintiff  as  such  trustee,  and  in  the 
alternative  the  plaintiff  claimed  1,300/.,  the 
sum  realised  by  the  sale  of  goods  belong- 
ing to  the  sons,  but  seized  and  sold  under 
a  judgment  recovered  against  the  defen- 
duit.  The  defendant  alleged  that  there 
was  no  consideration  for  his  promise  to 
pay  the  1,2001.,  and  that  the  goods  seized 
were  his  own  goods  and  not  those  of  his 
sons. 

^  Coram  Lord  Coleridge,  C.J.,  Sir  James 
Hanneo,  and  Lindley,  L.J. 

YOL.  54.— Q.B 


In  April,  1876,  the  defendant  bought 
the  business  of  an  ironmonger  in  Andover 
in  his  own  name  but  for  his  son  William. 
The  greater  part  of  the  purchase-money 
was  paid  by  the  defendant.  The  lease  of 
the  place  where  the  business  was  carried 
on  was  taken  in  his  name,  his  wife  lived 
on  the  place,  he  came  there  every  week 
and  assisted  more  or  less  in  the  business, 
and  the  banking  account  of  the  business 
was  kept  in  his  name  and  he  alone  drew 
cheques  on  that  account.  In  August,  1876, 
the  defendant's  sons  William  and  Edward 
carried  on  the  business  as  partners  under 
the  name  of  Wallingford  Brothers;  but 
the  defendant  continued  to  visit  the  place 
and  to  keep  the  banking  account  as  before, 
the  business  cheques  being  signed  by  him 
in  the  name  of  the  firm.  From  March, 
1878,  to  September,  1878,  the  defendant 
lived  at  the  place.  In  the  autumn  of 
1878,  an  action  was  brought  against  the 
defendant  by  the  Mutual  Society,  and  in 
October,  1878,  judgment  was  signed  against 
him.  On  the  24th  of  October,  1878,  the 
goods  on  the  premises  where  the  business 
was  carried  on  were  seized.  The  sons 
claimed  them,  but  upon  an  interpleader 
summons  taken  out  by  the  sheriff  the 
claim  was  on  the  11th  of  November,  1878, 
barred,  and  the  goods  seized  were  accord- 
ingly sold.  They  realised  1,300/.,  and  this 
sum  has  been  paid  into  Court  in  the  action 
of  The  Mutual  Society  v.  WaUing/ord  as 
a  security  for  what  may  be  found  due  from 
the  defendant  to  the  society  upon  taking 
certain  accounts  directed  to  be  taken  in 
that  action.  On  the  28th  of  November, 
1878,  the  sons  were  adjudicated  bankrupts. 
The  plaintiff  is  their  trustee,  and  on  the 
8th  of  May,  1879,  the  defendant  entered 
into  the  agi'eemeut  sued  upon  in  the  pre- 
sent  action : — 

"  I,  John  Wallingford,  hereby  agree  with 
Henry  William  Edmunds,  as  trustee  in 
the  bankruptcy  of  my  sons  William  John 
and  Edward,  that  in  consideration  of  their 
ironmongery  stock  in  and  about  their  shop 
and  premises,  at  High  Street,  Andover, 
having  been  seized  and  sold  on  behalf  of 
the  Mutual  Society  of  Ludgate  Hill, 
London,  in  payment  of  an  alleged  claim 
against  me,  I  undertake  and  agree,  that  in 
the  event  of  my  succeeding  in  an  action 
I  am  about  to  bring  against  the  said 
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Mutual  Sodefcj,  to  pay  all  the  trade  cre- 
ditors of  my  sons  for  debts  contracted 
while  in  business  at  High  Street,  Andover, 
in  full,  through  the  trustee  Henry  William 
Edmunds;  and  further  I  agree,  that 
whether  my  said  action  against  the  Mutual 
Society  is  successful  or  not,  I  will  pay 
thr6e  hundred  pounds  per  annum  to  the 
said  trustee  until  I  shall  have  paid  him  a 
sufficient  sum  to  pay  the  trade  creditors 
of  my  aforesaid  sons  in  full. 

"  John  Wallingford. 
"  Dated  this  8th  day  of  May,  1879." 
The  trade  debts  of  the  defendant's  sons 
amounted  to  1,200^ 

Fivlayj  Q.C,  and  W.  B.  Allen,  for  the 
defendant. — The  plaintiff's  claim  to  the 
goods  was  barred  by  the  Judge  at  Chambers, 
and  that  decision  is,  by  section  17  of  the 
Common  Law  Procedure  Act,  1860,  ''final 
and  condusive."  As  to  the  alternative 
claim  on  the  agreement  it  was  made  without 
consideration.  The  principle  is  that  a  past 
consideration  will  not  support  a  promise 
not  implied  by  law — Roscorla  v.  Thomas 
(1).  There  must  be  at  the  time  of  the 
consideration  either  a  request  or  privity. 
They  cited  on  this  point  Lampleigh  v. 
Brathwait  (2),  Jeffries  v.  Gwrr  (3), 
Potonal  V.  FerraTid  (4),  ExaU  v.  Part- 
ridge (5),  OrisseU  v.  Robinson  (6),  Brad- 
shaw  V.  Beard  (7),  and  England  v. 
Marsden  (8).  This  last  is  the  latest  case 
on  the  subject,  in  which  it  was  held  by 
Erie,  C.J.,  and  Byles,  Keating,  and  Mon- 
tague Smith,  JJ.,  that  a  bill  of  sale  holder 
paying  rent  to  redeem  his  goods  from  a 
distress  could  not  recover  the  rent  from  the 
tenant. 

Jelf,  Q,C.f  and  J,  Watson,  for  the  plain- 
tiff.— ^As  to  the  claim  of  the  bankrupts  being 
barred  by  the  Judge's  order,  the  defendant 
was  not  barred  by  that  order,  and  there- 
fore the  bankrupts  and  the  plaintiff  are  not 
barred.     Estoppel  by  record  to  be  binding 

(1)  3  Q.B.  Bep.  234  ;  11  Law  J.  Rep.  Q.B.  214. 

(2)  Hob.  105  ;  1  8m.  L.C.  (7th  ed.)  141. 

(3)  2  B.  &  Ad.  833 ;  1  Law  J.  Bep.  E.B.  23. 

(4)  6  B.  &  C.  439. 
^5)  8  Term  Rep.  308. 

(6)  3  Bing.  N.O.  10 ;  5  Law  J.  Rep.  C.P.  313. 

(7)  12  Ck)m.  B.  Rep.  N.S.  344 ;  31  Law  J. 
Rep.  C.P.  273. 

(8)  36  Law  J.  Rep.  C.P.  269 ;  Law  Rep.  1  C.P. 
52. 


must  be  mutual  As  to  section  17  of  the 
Common  Law  Prooednre  Act,  1860,  it  was 
intended  for  the  relief  of  the  sherifil  As 
to  England  v.  Marsden,  in  f^e  note  to 
Osborne  v.  Rogers  (9),  Sir  Edward 
Yaughan  Williams  says :  ''  The  correct- 
ness of  this  decision  {England  v.  Marsden) 
seems  to  be  doubtful,  for  the  plaintiff  in 
order  to  get  his  goods  was  compelled  to 
pay  the  rent  due  from  the  defendant,  and 
by  so  doing  benefited  him." 

[LiNDLEY,  L.  J. — The  case  was  doubted 
by  Thesiger,  L.J.,  in  In  re  Fox;  ex  parte 
Bishop  (10).] 

They  also  cited  Rodgers  v.  Maw  (11). 

Firday,  Q.C,  in  reply,  cited  Fawle  ▼. 
Gunn  (12),  per  Tindal,  C.J.,  and  Oriffen' 
hoofe  V.  Davbuz  (13).  In  Rodgers  v.  Maw 
(11)  both  elements  of  privity  and  request 
were  present. 

Cur,  ad/9,  vuU, 

The  judgment  of  the  Court  was  (on 
March  18)  delivered  by 

LiNDLET,  L.J.,  who,  after  stating  the 
facts  in  the  words  in  which  they  are  stated 
above,  proceeded :  Such  being  the  £EUsts,  it 
is  necessary  to  consider  the  legal  questiona 
to  which  they  give  rise.  The  first  ques- 
tion is  the  liability  incurred  by  the  defen- 
dant to  his  sons  by  reason  of  the  seizure 
of  what  he  has  deliberately  asserted  to  be 
their  goods  for  his  debt.  That,  as  between 
the  father  and  the  sons,  the  goods  were 
theirs,  we  consider  established  by  the 
fathei^s  own  statements.  Speaking  gene- 
rally, and  excluding  exceptional  caooa, 
where  a  person's  goods  are  lawfully  seued 
for  another's  debt,  the  owner  of  the  goods 
is  entitled  to  redeem  them,  and  to  be  re- 
imbursed by  the  debtor  against  the  money 
paid  to  redeem  them,  and  in  the  event  of 
the  goods  being  sold  to  satisfy  the  debt, 
the  owner  is  entitled  to  recover  the  value 
of  them  from  the  debtor.  The  authoritieB 
supporting  this  general  proposition  wiU  be 
found  collected  in  the  notes  to  Lampleigk 

(9)  1  Wms.  Saand.  (7th  ed.)  361. 

(10)  60  Law  J.  Rep.  Cbanc.  18,  at  p.  23 ;  Law 
Rep.  16  Ch.  D.  400,  at  p.  417. 

(11)  16  Mee.  &  W.  444  ;  16  Law.  J.  Rep.  Kxdi. 
137. 

(12)  4  Bing.  N.C.  446 ;  7  Law  J.  Rep.  aP. 
206. 

(13)  6  B.  &  B.  746 ;  26  Law  J.  Rep.  Q.B. 
237, 
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V.  BraihwaU  (2)  and  Bering  v.  Winehelsea 
(14).  As  instances  illustrating  its  appli- 
cation, reference  may  be  made  to  the  case 
of  a  person  whose  goods  are  lawfdllj  dis- 
trained for  rent  due  from  some  one  else, 
as  in  Exall  v.  Partridge  (5) ;  to  the  case 
of  a  surety  paying  the  debt  of  his  prin- 
cipal ;  to  the  case  where  the  whole  of  a 
joint  debt  is  paid  by  one  only  of  the  joint 
debtors ;  to  the  case  where  the  joint  pro- 
perty of  a  firm  is  seized  for  the  separate 
debt  of  one  of  the  partners. 

The  right  to  indemnity  or  contribution 
in  these  cases  exists,  although  there  may 
be  no  agreement  to  indemnify  or  contri- 
bute, and  although  there  may  be  in  that 
sense  no  privity  between  the  plaintiff  and 
defendant— see  Johnson  v.  The  Royal  Mail 
Steam  Pa>cket  Company  (15) — but  it  is 
obvious  that  the  right  may  be  excluded  by 
contract  as  well  as  by  other  circumstances. 
When  the  owner  of  the  goods  seized  is  as 
between  himself  and  the  person  for  whose 
debt  they  are  seized  liable  to  pay  the  debt, 
it  is  plain  that  the  general  role  is  inap- 
plicable; and  this  explains  the  case  of 
Oriffenhoofe  v.  Daubuz  (13).  There  the 
plaintiff,  who  was  the  tenant  of  the  de- 
fendant, sued  him  to  recover  the  value  of 
a  stack  of  wheat  distrained  for  tithe  rent- 
charge.  The  declaration  alleged  that  the 
defendant  was  liable  to  pay,  and  ought  to 
have  paid,  this  rent^charge.  The  defen- 
dant, on  the  other  hand,  denied  this 
alleged  liability,  and  upon  this  part  of  the 
esse  the  verdict  was  entered  for  the  de- 
fendant, and  f^e  defendant  succeeded  in 
the  action.  The  plaintiff,  without  attempt- 
ing to  disturb  the  verdict,  applied  for  judg- 
ment non  obttante  veredicto,  for  alleged 
error  on  the  record,  on  the  ground  that, 
although  the  defendant  was  not  personally 
liable  to  pay  the  i^ent-charge,  yet  that  his 
farm  and  land  were  liable  to  pay  it,  and 
therefore  he  ought  to  indemnify  the  plain- 
tiff. But  it  was  held  that  many  circum- 
stances might  exist  rendering  the  plaintiff 
the  person  liable  to  pay  the  tithe  rent- 
chai^,  and  that,  having  regard  to  Uie 
verdict,  the  record  did  not  shew  that  the 
defendant  was  liable  to  indemnify  the  plain- 

(II;  I  Wh.  k  Tud.  L.C.  (2nd  ed.)  78. 
(16)  37   Law  J.   Rep.  C.P.  38;    Law  Kep. 
8  C  J».  38. 
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tiff  against  it.  The  Court  said,  **  There  is 
no  allegation  of  any  privity  entitling  the 
plaintiff  to  recover  in  any  form  of  action." 
We  are  not  sure  that  we  quite  appreciate 
the  meaning  of  the  word  ''privity"  in  this 
passage ;  but  the  truth  seems  to  have  been 
that  the  merits  as  disclosed  at  the  trial 
were  against  the  plaintiff,  and  that  the 
Oourt  was  not  disposed  to  be  astute  and 
to  give  him  judgment  after  his  failure  at 
the  trial 

Another  exception  to  the  general  rule 
has  been  held  to  exist  where  the  owner  of 
the  goods  has  left  them  for  his  own  con- 
venience where  they  could  be  lawfuUy 
seized  for  the  debt  of  the  person  from 
whom  he  seeks  indemnity — England  v. 
Mareden  (8).  The  plaintiff  in  that  case 
seized  the  defendant's  goods  under  a  bill 
of  sale,  but  did  not  remove  them  from 
the  defendant's  house.  The  plaintiff  left 
them  there  for  his  own  convenience,  and 
they  were  afterwards  distrained  by  the 
defendant's  landlord.  The  plaintiff  paid 
the  rent  distrained  for,  and  brought  an 
action  to  recover  the  money  from  the  de- 
fendant. The  dourt,  however,  held  that 
the  action  would  not  lie,  as  the  plaintiff 
might  have  removed  his  goods  before,  and 
could  not  under  the  circumstances  be  con- 
sidered as  having  been  compelled  to  pay 
the  rent  This  appears  to  us  a  very  ques- 
tionable decision.  The  evidence  did  not 
shew  that  the  plaintiffs  goods  were  left  in 
the  defendant's  house  against  his  consent ; 
and  although  it  is  true  that  the  plaintiff 
only  had  himself  to  blame  for  exposing 
his  goods  to  seizure,  we  fail  to  see  how  he 
thereby  prejudiced  the  defendant,  or  why, 
having  paid  the  defendant's  debt  in  order 
to  redeem  his  own  goods  from  lawful 
seizure,  the  plaintiff  was  not  entitled  to 
be  reimbursed  by  the  defendant  This  de- 
cision has  been  questioned  before  by  Lord 
Justice  Thesiger  (10),  and  by  the  late  Mr. 
Justice  Vaughan  Williams  in  the  nbtes 
to  the  last  edition  of  Wma,  Saund.  (9), 
and  we  think  the  decision  ought  not  to  be 
followed.  Be  the  case  of  England  v. 
Maraden  (8),  however,  right  or  wrong,  it 
is  distingnishable  in  its  facts  from  the 
case  now  before  us. 

In  order  to  bring  the  present  case 
within  the  general  principle  alluded  to 
above,  it  is  necessary  that  the  goods  seized 
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shall  have  been  lawfallj  seized,  and  it  was 
contended  before  us  that  the  sons'  goods 
were  in  this  case  wrongfully  seized,  and 
that  the  defendant,  therefore,  was  not  bound 
to  indemnify  them.  But  when  it  is  said 
that  the  goods  must  be  lawfully  seized,  all 
that  is  meant  is  that  as  between  the  owner 
of  the  goods  and  the  person  seizing  them 
the  latter  shall  have  been  entitled  to  take 
them.  It  is  plain  that  the  principle  has 
no  application  except  when  the  owner  of 
the  goods  is  in  a  position  to  say  to  the 
debtor  that  the  seizure  ought  not  to  have 
taken  place ;  it  is  because  as  between  them 
the  wrong  goods  have  been  seized  that  any 
question  arises.  Now,  in  this  case  it  has 
been  decided  between  the  owners  of  the 
goods  seized  (that  is,  the  sons)  and  the 
sheriff  seizing  them  that  the  goods  were 
rightfully  seized ;  and  although  the  defen- 
dant is  not  estopped  by  this  decision,  and 
is  at  liberty,  if  he  can,  to  shew  that  the 
seizure  was  one  which  the  sheriff  was  not 
justified  in  making,  he  has  not  done  so. 
Indeed,  the  defendant's  connection  with 
his  son's  business  was  such  as  to  justify 
the  inference  that  the  sheriff  had  a  right 
to  seize  the  goods  for  the  defendant's  debt ; 
and  if  in  truth  any  mistake  was  made  by 
the  sheriff,  the  defendant  had  only  himself 
to  thank  for  it.  His  own  conduct  led  to 
the  seizure,  and,  although  he  did  not  in 
fact  request  it  to  be  made,  he  brought  the 
seizure  about,  and  has  wholly  failed  to 
shew  that  the  seizure  was  wrongful  on  the 
part  of  the  sheriff. 

The  case  therefore  stands  thus :  Goods 
which  the  defendant  has  admitted  in 
writing  to  be  his  sons'  have,  owing  to  his 
conduct,  been  legally  taken  in  execution 
for  his  debt,  and  the  proceeds  of  sale  have 
been  impounded  as  a  security  for  what  is 
due  from  him  to  his  execution  creditors. 
The  defendant  therefore  was  liable  to 
repay  to  bis  sons  the  amount  realised  by 
the  sale  of  the  goods.  This  liability  the 
plaintiff  as  the  sons'  trustee  in  bankruptcy 
was  in  a  position  to  enforce,  and  he  has 
never  released  it  or  agreed  so  to  do  except 
upon  payment  of  1,200/.  The  plaintiff  is 
in  a  position  now  to  enforce  that  liability 
if  the  defendant  succeeds  in  shewing  that 
his  express  promise  to  pay  1,200/.  is  not 
l^gallj  binding  upon  him.  The  plaintiff 
is  content  to  take  the  1,200/.  expressly 


promised  to  be  paid  instead  of  insisting 
on  his  right  to  the  1,300/.;  and  Baron 
Huddleston  has  properly  given  the  plaintiff 
judgment  accordingly. 

Appeal  dismUtedf  with  cotU. 


Solicitors— Bobinson  &  Dees,  agents  for  C.  H. 
Edwards  Sc  Gtoagh,  Birmingham,  for  plaintiff ; 
Pnrkis  &  Co.,  for  defendant. 


1885 
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5.      1      WEOUELiN  (appeUamt)  v. 
ill,  J         WYATT  {reapandent). 


Revenue — Inhabited  Hoiue  Duty — JSx- 
etnption — Caretaker — Servant  or  other  per- 
«on— 41  Viot,  c.  15. «.  13,  «u5-tf.  2 — 44  Fw/. 
c.  12.  8.  24. 

The  appellant  was  possessed  of  premises 
which  were  used  for  business  purposes  only, 
A  woman  resided  on  the  premises  cu  eosre- 
taker,  and  it  ujas  a  condition  of  her  emphy- 
ment  that  hereon,  who  was  a  derk  employed 
elsewhere,  should  sleep  on  the  premises  for 
increased  safety : — Held,  that  the  premises 
were  not  exempt  from  inhabited  house  duty 
under  41  Vict.  e.  15.  «.  13,  sulhs.  2,  and 
44  Viet.  c.  12.  s.  24. 

Case  stated  by  the  Commissioners  of 
Income  Tax  for  the  City  of  London,  by 
way  of  appeal  against  an  assessment  to  the 
inhabited  house  duties  made  by  the  sur. 
veyor  of  taxes,  as  assessor  of  inhabited 
house  duties  under  the  Act  43  &  44  Yict. 
c.  19.  s.  43,  for  the  year  ending  the  5th 
of  April,  1884,  upon  premises  7  Austin 
Friars  and  57^  Old  Broad  Street  in  the 
City  of  London. 

'The  [Hremises,  which  consist  of  one  house 
containing  three  floors  and  the  attics,  are 
let  to  and  occupied  by  merchants  and 
traders,  and  are  used  tar  business  purposes 
only.  No  persons  sleep  on  the  premises  at 
night  other  than  the  following — ^namely, 
Sarah  Phillips,  widow,  who  has  been  for 
many  years  and  is  now  the  caretaker  of  the 
premises;  her  son  W.  6.  Phillips,  aged  22, 
who  is  a  clerk  in  the  employ  oi  a  firm  of 
merchants  carrying  on  business  elsewhere ; 
a  daughter,  afRed  19,  and  a  servant    The 
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caretaker  being  a  woman,  it  is  a  condition 
of  her  employment  that  the  son  shall  sleep 
on  the  premises  for  increased  safetj. 

The  caretaker  with  the  aboTe  persons 
occupy  five  attic  rooms,  and  no  rent  is 
recoil^  by  the  appellant  in  respect  of  such 
oocopation. 

The  surveyor  of  taxes  contended  that 
the  son,  W.  G.  Phillips,  being  a  derk,  his 
residence  deprived  the  appellant  of  his 
olaim  to  exemption — W.  G.  Phillips  not 
being  a  servant  or  other  person  within  the 
terms  of  the  exemption  in  41  Vict.  c.  15. 
s.  13,  sub-6.  2,  as  defined  by  44  Vict.  c.  12. 
8. 24;  and  that  the  premises  were  liable  to  be 
assessed  to  the  duties  on  inhabited  houses. 

The  appellant  contended  to  the  contrary, 
and  that  W.  G.  Phillips  having  been  and 
being  now  a  member  of  the  caretaker's 
£Maiiy  his  employment  as  a  clerk  did  not 
render  the  premises  liable  to  the  duties. 

The  commissioners  were  of  opinion  that 
the  appellant  was  chargeable  with  the 
duties,  and  confirmed  the  assessment. 

The  question  for  the  opinion  of  the  Court 
was  whether  under  the  circumstances  the 
premises  constituted  an  inhabited  house 
within  the  meaning  of  the  Act,  so  as  to  be 
held  liable  to  the  payment  of  the  inhabited 
house  duty. 

C,  A.  H,  Black f  for  the  appellant. — The 
premises  are  exempt  from  inhabited  house 
duty  by  41  Vict.  c.  15.  s.  13,  sub-s.  2  (1). 
The  son  is  a  person  employed  by  the 
appellant  to  take  care  of  the  premises,  and 
he  and  his  mother  together  are  the  care- 
takers, and  within  the  interpretation  of 
the  words  "  other  person  "  in  44  Vict.  c. 
12  (2).     The  appellant  is  entitled  to  a 

(1)  41  Vict.  c.  15.  s.  13,  snb-s.  2  (the  Castozns 
and  Inland  Revenae  Act,  1878) :  *'  Every  house  or 
tenement  which  is  oocapied  solely  for  the  par- 
poee  of  any  trade  or  business  or  of  any  profes- 
sion  or  calling,  by  which  the  occupier  seeks  a 
livelihood  or  profit,  shall  be  exempted  from  the 
duties  by  the  said  commissioners  upon  proof  of 
the  facts  to  their  satisfaction,  and  this  exemp- 
tion shall  take  effect  although  a  servant  or  other 
person  may  dwell  in  such  house  or  tenement 
for  the  protection  thereof." 

(2)  44  Vict.  c.  12. 8.  24 :  «  With  reference  to  the 
exemption  from  the  duties  on  inhabited  houses 
given  b}*  sub-section  2  of  section  13  of  the 
Customs  and  Inland  Revenue  Act,  1878,  the 
term  *  servant*  shall  be  deemed  to  mean  and 
include  only  a  menial  or  domestic  servant  em- 
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sufficient  number  of  caretakers  for  the 
protection  of  the  premises.  The  son  does 
not  sleep  on  the  premises  for  the  con- 
venience of  his  mother,  but  for  the  con- 
venience of  the  appellant.  Yeuoena  v. 
Noakes  (3)  and  Rolfe  v.  Hyds  (4)  were 
referred  to. 

Sir  H,  James  (AUomey-General)  and 
A.  V.  Dicey,  for  the  respondents,  were  not 
called  upon. 

Math£W,  J. — I  am  of  opinion  that  the 
commissioners  have  come  to  a  right  deter- 
mination,  and  that  these  premises  are  subject 
to  inhabited  house  duty.  So  fisir  as  the 
mother  is  concerned,  her  living  in  the  house 
would  not  render  it  liable  to  duty.  It  is 
stated  in  the  case  that  **  the  caretaker  being 
a  woman,  it  is  a  condition  of  her  employ- 
ment that  the  son  shall  sleep  on  the  pre- 
mises for  increased  safetj  " — ^and  I  gather 
from  this  that  the  mother  stipulated  that 
her  son  should  live  in  the  house  while  she 
was  caretaker.  This  is  not  a  condition  of 
things  contemplated  by  the  statute,  and  I 
do  not  see  how  by  any  ingenuity  it  can  be 
toi'tured  so  as  to  come  within  the  provisions 
of  either  of  the  sections  referred  to. 

Smith,  J. — I  am  of  the  same  opinion, 
and  I  wish  to  put  the  other  alternative, 
which  is,  assuming  the  son  did  not  go 
thera  at  the  request  of  the  mother,  but  at 
the  request  of  the  owner  of  the  house, 
then  the  owner  of  the  house  has  two  care- 
takers ;  he  has  the  mother  and  son.  The 
statute  only  says  that  he  is  to  have  one. 

JtidgmerU/ar  the  respondent. 

Solicitors — Wordsworth,  Blake  k  Co.,  for  appel* 
lant;  The  Solicitor  cf  Inland  Revenue,  for 
respondent. 


ployed  by  the  occupier,  and  the  expression 
'other  person'  shall  be  deemed  to  mean  any 
person  of  a  similar  grade  or  description  not  other- 
wise employed  by  the  occupier,  who  shall  be 
engaged  by  him  to  dwell  in  the  house  or  tene- 
ment solely  for  the  protection  thereof."  i 

(3)  60  Law  J.   Rep.  Szch.  182;  Law  Rep. 
6  Q.B.  D.  630. 

(4)  60  Law  J.  Rep.   Q.B.   481 ;   Law    Ucp. 
6  Q.B.  D.  670. 
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j^^^,    27    (  HIRST  V,  TATLOB  AND  ANOTHER. 

Negligence — Diversion  of  Highuoay — 
Ferunng  diverted  Road — DtUf/  arising 
from  Exercise  of  Statutory  Right  to  divert 
Highway — Evidence  of  Negligenee — Non- 
suit. 

Where  contractors,  in  the  exercise  of 
power  given  by  the  Act  of  Parliament 
authorising  the  construction  of  a  railway, 
diverted  a  public  footpath,  substituting  a 
new  track  at  a  certain  point,  but  not  fencing 
it  from  the  old,  and  the  plaintiff,  loho  had 
passed  along  the  diverted  track  in  the  morn- 
ing, failed,  while  returning  in  the  dark, 
to  diverge  at  the  proper  point  and  tlie 
proper  angle,  and  consequerUly  was  injured 
by  falling  over  an  unfinished  bridge  some 
distance  from  the  place  where  s/ie  wrongly 
diverged, — Held,  that  there  was  evidence 
of  negligenee  in  Hie  defendants  which  ought 
to  have  been  left  to  the  jury,  on  the  ground 
that  a  person  who  had  stcUiUory  powers  to 
divert  a  highway  was  bound  to  make  the 
new  road  so  that  the  public  might  use  it 
with  reasonable  safety  in  the  dark. 

In  this  case  an  action  had  been  brought 
bj  the  plaintiff,  a  mill-hand,  to  recover 
damages  for  personal  injuiy  alleged  to 
have  been  sustained  by  her  in  consequence 
of  the  negligence  of  the  defendants,  who 
were  contractors  for  the  construction  of  a 
new  line  belonging  to  the  London  and 
North-Western  Bailway  Company  be- 
tween Uppermill  and  Denton.  The  action 
came  on  for  trial  at  the  Manchester  Sum- 
mer Asflizes  before  Day,  J.,  and  a  common 
jury,  when,  at  the  dose  of  the  plaintiff's 
case,  the  learned  Judge  ruled  that  there 
was  no  evidence  of  liability  on  the  part  of 
the  defendants,  and  nonsuited  the  plaintiff. 

C.  A.  RusseU  now  moved  to  set  aside 
the  nonsuit  and  enter  judgment  for  the 
plaintiff  for  70/.,  the  amount  of  damages 
agreed  upon  in  Uie  event  of  its  being  held 
that  the  learned  Judge  was  wrong  in 
withholding  the  case  from  the  jury. 

The  facts  were,  that  the  railway  com- 
pany had  obtained  powers,  by  their  Act 
authorising  the  construction  of  the  line, 
for  diverting  an  ancient  footpath,  across 
the  site  of  which  the  line  ran.    The  diver- 


sion occurred  close  to  the  new  line,  and 
oonsisted  in  the  path  being  diverted  to  the 
right  and  continuing  for  some  HigfATwy 
parallel  to  the  course  of  the  new  line^  and 
then  turning  to  the  left  underneath  it  at 
a  place  where  a  bridge  was  planned  to 
carry  the  line  across  the  path.  The  path 
was  not  at  the  point  of  diversion,  nor, 
while  running  paraUel  with  the  railway, 
fenced  from  the  railway ;  and  the  railway 
was  being  formed  by  an  embankment,  very 
low  opposite  the  point  of  diversion,  but  be- 
coming higher  toward  the  proposed  bridge. 
The  plaintiff  had  come  in  itte  course  of  the 
day  of  the  19  th  of  January  from  the  other 
side  by  the  new  path,  crossing  where  tiie 
proposed  bridge  was  to  be,  and  then 
coming  up  by  the  new  piece  of  path  and 
so  getting  into  the  old  path.  Returning, 
however,  at  night,  about  9  p.m.,  when  it 
was  dark,  she  failed  to  turn  rightly  at  the 
point  of  diversion,  but  keeping  too  much 
up,  walked  along  the  embaxikment,  and 
fell  over  the  unfinished  buttress  of  the 
bridge  and  was  much  injured.  There  was 
nothing  dangerous  in  the  path  itself  either 
in  the  old  or  new  parts,  nor  was  the  part 
of  the  embankment  on  which  the  plaintiff 
walked  sensibly  different  in  respect  of  the 
material  underfoot  from  the  new  track 
which  she  ought  to  have  followed. 

C.  A.  RusseU,  for  the  plaintiff. — ^There 
was  evidence  here  of  negligence  in  the 
defendants,  because,  having  obtained  a 
power  of  interfering  with  a  public  foot- 
path, it  became  their  duty  in  exercising 
such  power  to  provide  for  the  safety  of 
the  public.  Here  there  was  nothing  to 
indicate  the  point  of  diversion,  at  any  rate 
in  the  dark,  and  there  was  no  fence  to  keep 
a  person  frt>m  going  on  to  the  dangerous 
part  of  the  line.  Surely  this  was  evidence 
of  negligence  which  the  jury  ought  to  have 
been  allowed  to  consider.  Then  there  was 
not,  on  the  undisputed  fects,  any  contri* 
butory  negligence  in  the  plaintiff  which 
necessBLrily  disentitled  her  from  recovering. 
If  her  knowledge  of  the  change  of  the 
path  derived  from  her  passing  earlier  in 
the  day  is  to  militate  against  her,  at  moet 
it  was  a  fieict  for  the  jury  to  consider. 

J,  M.  Moorsom  and  W.  Wills,  for  the  de- 
fendants.— The  nonsuit  was  right.  There 
was  no  danger  in  the  path  itself  as  di* 
verted,  and  none  anywhere  near  to  it. 
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BirH  ▼.  Taylor. 

There  was  therefore  no  duty  on  the  defen- 
dants to  fence  off  the  new  path.  Their 
act  in  making  the  diversion  was  a  duly 
authorised  one.  Then  the  plaintiff  had 
notice  of  the  diversion,  and  she  was  clearly 
guilty  of  such  contributory  negligence  as 
was  &tal  to  her  maintaining  the  action. 
She  must  have  walked  a  considerable  dis- 
tance along  the  new  line  embankment,  and 
must  have  known  that  she  was  off  the 
track.  He  cited  Bcumes  v.  Ward  (1), 
HardeasOe  v.  The  South  Yorkshire  Rail- 
way  Company  (2),  Wilkinson  v.  Fairrie 
(3),  and  Davey  v.  The  London  a/nd  South- 
Wutem  RailuKty  Company  (4). 
C.  A,  Bussellf  in  reply. 

Makistt,  J. — ^This  is  a  somewhat  com- 
plicated case,  and  upon  the  best  considerar 
tion  I  can  give  to  it,  having  heard  able 
arguments  on  both  sides,  I  come  to  the 
oonduidon  that  there  was  evidence  for  the 
jury  and  that  the  nonsuit  was  wrong. 

The  question  at  the  root  of  the  matter 
is  this :  When  persons  have  by  statute  a 
right  given  to  them  to  divert  a  public  foot- 
path, is  there  a  duty  on  them  to  so  con- 
struct the  diversion  that  the  public  using 
the  diverted  path  may  use  it  with  reason- 
able safety  f 

The  accident  here  happened  at  night, 
and  the  plaintiff  had  in  the  course  of  the 
day  travelled  along  the  new  path,  and 
therefore  she  knew  that  the  old  path  had 
been  closed  and  a  new  one  substituted. 
No  doubt  that  was  an  important  circum- 
stance ;  but  it  must  be  considered  how  £eu:, 
in  the  opinion  of  a  jury,  it  might  be  neg- 
ligence on  her  part  not  to  follow  the  new 
path  in  the  evening.  It  seems  that  the 
old  path  was  pitched  and  well-defined,  and 
the  new  one  only  a  track,  and  at  night 
probably  nothing  was  visible.  She  knew, 
indeed,  that  at  some  point  she  had  to  turn 
off,  and  in  the  dark  she  may  well,  without 
any  negligence  on  her  part,  have  turned 
oS^  thinlmg  she  was  going  in  the  track, 
while  unfortunately,  though  very  close  to 
it,  she  did  not  keep  to  it ;  in  her  evidence 
she  said  it  was  smooth  walking  where  she 
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(1)  9  Com.  B.  Rep.  392. 

(2)  4  Hurl.  &  N.  97. 

(3)  32  Law  J.  Bep.  Bxch.  173. 

(4)  63  Law  J.  Bep.  Q.B.  68 ;   Law  Bep.  11 
Q.B.  D.  213. 


did  go.  I  think,  as  a  matter  of  law,  that 
a  person  who  gets  the  right  to  divert  an 
old  path  must  make  the  new  one  reason- 
ably easy  to  be  followed  and  safe.  That 
is  a  question  of  fact  for  a  juiy,  and  there 
was  some  evidence  of  it,  and  the  nonsuit 
was,  I  think,  wrong  and  must  be  set 
aside. 

I/>PES,  J. — ^This  case,  being  an  action 
for  negligence  in  which  Mr.  Justice  Day 
nonsuited  the  plaintiff,  raised  a  somewhat 
novel  point,  on  which  it  is  said  there  ia 
no  authority.  It  seems  to  me  that  it  is 
capable  of  being  decided  on  the  general 
principles  of  law  applicable  to  negligence. 
The  question  is,  was  there  evidence  on 
which  the  jury  could  reasonably  find  neg- 
ligence in  the  defendants.  The  fEUsts  were, 
that  the  defendants,  contractors  for  a  new 
railway,  had,  under-  statutory  powers,  di- 
verted a  highway,  and  had  turned  it  at  a 
sharp  angla  The  plaintiff,  as  one  of  the 
public,  had  used  the  highway  that  morning, 
and  at  night  was  returning  when  it  was 
quite  dark,  and,  missing  the  proper  turn, 
fell  over  the  buttress  of  the  unfinished 
bridge  and  was  injured.  The  law  is  this  : 
If  the  point  of  diversion  is  at  a  place 
where  a  reasonably  careful  person  might 
go  astray  in  the  dark,  there  is  a  duty  on 
the  person  diverting  the  road  to  protect 
the  public  against  such  possibility  of  error. 
Applying  that  law  to  the  case  before  us,  I 
should  have  left  to  the  jury  two  questions. 
First,  was  this  a  place  where  a  reasonably 
careful  person  might  go  astray  on  a  dark 
night  9  Secondly,  did  the  defendants  use 
reasonable  care  and  precaution  in  protect- 
ing the  public  at  this  point )  I  think  that 
there  was  evidence  on  both  questions  on 
which  the  jury's  opinion  ought  to  be  taken, 
and  therefore  that  the  nonsuit  was  wrong 
and  must  be  set  aside. 

Order  for  entry  of  judgment  for  the 
plaintiff/or  7 OL,  pursuant  to  agree- 
ment. 


Solicitoni — Bolton,  Bobbins,  Bnsk  Sc  Co.,  agents 
for  Joseph  Bradbury,  Ashton-nnder-Lyne,  for 
plaintiff ;  Bolton  &  Co.,  agents  for  Buckley  k 
Miller,  Staleybridge,  for  defendants. 
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18S5.     1  cABSON  V.  PICKKR8GILL  AND  SON. 

March  2.  j 

Practice — TaaxUion  of  Costa— Person 
suing  in  forma  2}auperis — Order  XVI. 
rules  22-31. 

On  the  taxation  of  the  costs  of  a  success- 
ful plaintiff  suing  in  forma  pauperis,  only 
actual  disbursements  should  he  aUoioedfrom 
the  date  of  the  order  authorising  him  to 
sue  in  forma  pauperis.  Fees  of  counsel  or 
solicitor  for  business  done  after  that  date 
cannot  be  allowed  on  taxation,  as  these 
services  must  be  rendered  gratuitously  by 
Order  XYI.  rule  27. 

Appeal  from  a  decudon  of  Cbitty,  J., 
refhsing  an  order  to  review  taxation  of 
plaintiff's  oosts. 

This  was  an  action  in  which  the  plaintiff 
sned  in  forma  pauperis.  The  trial  took 
place  at  the  Durham  Assizes,  before 
Mathew,  J.,  and  a  jury,  when  a  verdict 
was  found  for  the  plaintiff  for  50^.,  and 
judgment  entered  for  that  amount.  No 
special  order  being  made  as  to  the  prin- 
ciple on  which  the  costs  should  be  taxed, 
the  plaintiff's  solicitor  delivered  his  bill  of 
costs  on  the  footing  of  the  plaintiff  being 
an  ordinary  litigant,  including,  therefore, 
Holicitor's  and  counscd's  fees  at  the  trial. 

On  taxation  Master  Gk)rdon  allowed  the 
plaintiff  his  full  costs  up  to  the  18th  of 
June,  1884,  the  date  of  the  order  permit- 
ting the  plaintiff  to  sue  in  forma  pauperis ; 
but  allowed  after  that  date  only  costs  on 
the  pauper  scale,  that  is,  actual  costs  out 
of  pocket.  He  disallowed  counsel's  and 
solicitor's  fees  at  the  trial.  The  Master 
also  disallowed  the  costs  of  the  plaintiff's 
witnesses,  on  the  ground  that  such  costs 
had  not  been  paid  by  the  plaintiff,  and 
that,  on  the  authority  of  Freeman  v.  Rosher 
(1),  they  could  only  be  allowed  on  pro- 
duction of  the  vouchers  for  their  payment. 

J.  La/ioson  Walton,  for  the  plaintiff. — 
The  present  practice  is  regulated  by  Order 
XYI.  rules  22-31,  and  the  question  is, 
what  is  the  meaning  of  the  words  in 
rule  31  *'  as  in  other  cases."  It  is  sub- 
mitted that  they  mean,  "as  in  the  case 
of  ordinary  litigants."    To  construe  these 

(1)  6  DowL  &  L.  617;  18  Law  J.  Bep.  Q.B. 
106. 


rules  it  is  therefore  neoeesaiy  to  see  what 
was  the  older  practice.  11  Hen.  7.  e.  12 
was  the  first  enactment  on  this  sabjeet, 
and  is  the  origin  of  Order  XYI.  rules  26 
and  27.  23  Hen.  8.  c.  15.  s.  2  enacted 
that  persons  suing  in  forma  pauperis 
should  not  have  to  pay  any  costs,  but 
should  suffer  other  punishment  in  the 
discretion  of  the  Judge  before  whom  the 
case  was  tried.  The  practice  under  these 
statutes  was  introduced  into  the  Chancery 
Courts  in  the  time  of  Lord  Clarendon, 
having  been  copied  from  an  order  made 
by  Oliver  Cromwell's  commissioners  (see 
Beame^s  Eq.  Costs,  s.  10,  ''Fbnpers"),  and 
was  subsequently  embodied  in  Cluuioery 
Consolidated  Orders,  Order  VII.  rules 8-1 1, 
which  corresponds  with  Order  XVI.  rules 
26  and  27.  In  Rice  v.  Brown  (2),  decided 
in  1797,  it  is  stated  that  Lord  Somers,  in 
the  case  of  Scatchmer  v.  Foulhard,  ordered 
costs  to  a  pauper,  <'  for  though  he  were  at 
no  cost,  or  at  a  small  cost,  yet  the  counsel 
and  clerks  did  not  give  their  labour  to  the 
defendant  but  to  the  pauper."  In  Rattray 
V.  George  (3)  Lord  Eldon  held  that  the 
matter  was  one  in  the  discretion  of  the 
Court.  This  decision  was  followed  in 
Chancery  Consolidated  Orders,  Order  XL. 
rule  5,  which  enacted  that  where  costs 
were  ordered  to  be  paid  to  a  party  suing 
or  defending  in  forma  pauperis,  such  costs 
should,  imless  the  Court  otherwise  directed, 
be  taxed  as ''  Dives' "  costs.  This  remained 
the  practice,  on  the  Chancery  side,  down 
to  the  date  of  the  Rules  of  1883.  On  the 
common  law  side,  however,  owing  to  the 
prevalence  of  suits  in  forma  pauperis^ 
rule  121  of  the  Beg.  Gen.  H.T.  1853,  was 
framed  with  a  view  of  checking  them.  In 
Dooley  v.  The  Qreat  Northern  Railway 
Company  (4)  it  was  held,  on  theconstraction 
of  the  rule,  that  a  person  suing  in  forma 
pauperis  could  not  recover  anything  on 
taxation  of  costs  on  account  of  his  counsel's 
or  attorney's  fees.  From  this  date  the 
common  law  and  Chancery  practice  were 
at  variance.  That  rule  of  1853,  being  a 
rule  as  to  costs,  is  repealed  by  the  Judi- 
cature Acts — see  Gamett  v.  Bradley  (5). 

(2)  1  Bob.  Sc  P.  39. 

(3)  16  Ves.  232. 

(4)  4  E.  &  B.  341 ;  29  Law  J.  Bep.  Q.B.  83. 
(6)  48  Law  J.  Bep.  Ezch.  186 ;  Law  Bep.  2  Ex. 

D.  349 ;  ibid.  3  App.  Gas.  944. 
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Carton  v.  PiciertgiU, 

The  statutes  of  Henry  7  and  Henry  8 
were  repealed  by  46  &  47  Yict.  c.  49 ; 
therefore,  at  the  date  of  the  framing  of  the 
Rales  of  1883,  the  Chancery  practice  alone 
remained,  and  Order  XYI.  rules  22-31 
must  hare  been  intended  to  incorporate 
it.  It  is  important  to  notice  the  phrase 
in  rule  27, "  whilst  a  person  sues  or  defends 
as  a  pauper."  Under  the  old  practice  it 
was  held  that  a  plaintiff  suing  in  /orma 
pauperis  was  dispaupered  if  he  recovered 
5/.  The  plaintiff  is  therefore  entitled  to 
have  his  costs  taxed  like  those  of  an  ordi- 
nary litigant.  In  any  case  the  costs  of 
the  plaintiff's  witnesses  should  be  allowed. 
H,  B,  Manisty^  for  the  defendants. — 
There  is  nothing  to  shew  that  Order  XVI. 
rules  22-31  were  intended  to  perpetuate 
the  Chancery  as  opposed  to  the  common 
law  practice  in  this  matter.  Under  the 
latter  part  of  Order  XVI.  rule  24  there 
is  no  legal  liability  on  the  part  of  a  pauper 
to  pay  his  counseVs  or  solicitor's  fees. 
Under  rule  27  any  one  accepting  a  fee 
from  a  person  suing  va  forma  pauperis, 
for  the  conduct  of  business  in  Court,  is 
guilty  of  a  contempt  of  Court.  How 
then  can  such  fees  be  charged  against 
the  defendants)  Rule  121  of  the  Reg. 
Gen.  H.T.  1853  is  really  incorporated  in 
these  rules.  Order  XVI.  rules  22-31 
must  be  read  in  their  natural  sense,  and 
there  is  nothing  in  them  to  justify  the 
construction  the  plaintiff  puts  upon  them. 
As  regards  the  witnesses  the  Master 
would  not  allow  them — see  Freeman  v. 
Rosher  (1), 

Gbove,  J, — Mr.  Walton  has  shewn  in- 
dustry and  order  in  his  able  argument  on 
the  history  of  the  law  on  this  subject, 
which  does  not,  however,  as  he  has  con- 
tended it  should,  alter  the  construction  to 
be  placed  on  the  Rules  of  the  Supreme 
Court,  1883,  Order  XVI.  rules  24-27  and 
rule  31.  These  rules  are  in  fact  not  far 
from  a  return  to  the  old  law  under  the 
statute  of  Henry  7.  It  is  by  that  statute 
enacted,  inier  alia,  "  that  every  poor  per- 
son or  persons  within  the  realm  shall  have, 
by  the  discretion  of  the  Chancellor  of  this 
realm  for  the  time  being,  writ  or  writs 
original,  or  writs  of  subpoena,  according  to 
the  nature  of  their  causes,  therefor  nothing 
paying  to  your  highness  for  the  seals  of 
Vol.  64.— Q.B. 
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the  same,  nor  to  any  person  for  the  mAlring 
of  the  same  writ  and  writs  to  be  hereafter 
sued.  And  that  the  said  Chancellor  for  the 
same  time  being  shall  assign  such  of  the 
clerks  which  shall  do  and  use  the  making 
and  writing  of  the  same  writs  to  write  the 
same  ready  to  be  sealed,  and  also  learned 
counsel  and  attorneys  for  the  same,  without 
reward  taken  therefor,"  and  it  proceeds 
further  to  enact  that  counsel  and  attorneys 
should  be  assigned  by  the  Court  at  the 
trial  without  any  reward  for  their  counsel, 
help,  or  business.  That  statute  was  mo- 
dified by  23  Hen.  8.  c.  15.  s.  2,  which 
enacted  that  persons  suing  in  forma  pau- 
peris should  not  be  compelled  to  pay  any 
costs,  but  should  suffer  other  punishment 
as  the  Court  before  whom  the  case  de- 
pended should  think  reasonable.  The 
almost  inevitable  consequence  of  the  sta- 
tute of  Henry  7  was  that  speculative 
actions  should  be  brought  by  paupers. 
The  Act  of  Henry  8  was  passed  to  check 
this  practice  and  punish  the  pauper  if  he 
lost.  In  Blackstone,  book  iii  ch.  24. 
p.  399,  a  practice  is  stated  to  have  existed 
of  giving  an  unsuccessful  pauper  plaintiff 
the  option  of  paying  the  costs  or  being 
whipped ;  but  so  far  as  the  whipping  is 
concerned  this  practice  was  never  appa- 
rently enforced.  For  a  time  the  same 
practice  seems  to  have  prevailed  on  the 
common  law  and  Chancery  side,  under 
which  a  plaintiff  suing  informal  pauperis  ^ 
if  successful,  recovered  all  his  costs  and 
afterwards  such  costs  as  the  Judge  should 
order— /?a«ray  v.  George  (3) — or,  in  the 
absence  of  order,  all  his  costs — see  Con- 
solidated Orders,  Order  XIj.  rule  5.  This 
rule  seems  to  have  been  acted  upon  by  the 
Chancery  Judges  for  a  considerable  time, 
though  the  practice  was  altered  on  the 
common  law  side  by  rule  121  of  the  Heg. 
Gen.  H.T.  1853.  Now  the  argument  of 
Mr.  Walton,  as  I  understand  it,  is  that 
Order  XVI.  rules  24,  &c.,  are  to  be  read 
with  the  construction  put  upon  the  Con- 
solidated Orders  by  the  Court  of  Chancery. 
Now  I  agree  that  where  the  same  language 
is  used  in  successive  statutes  with  regard 
to  the  same  subject-matter,  it  should  re- 
ceive the  same  construction.  But  where 
it  differs,  we  must  look  at  the  object  and 
intention  of  the  statute  and  consider  the 
exact  language  used.     It  is  unnecessary  to 
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follow  out  the  modifications  in  the  practice 
from  the  time  when  Eice  v.  Brown  (2) 
decided  that  a  pauper  had  the  same  rights 
in  regard  to  costs  as  a  solvent  person,  for 
the  present  rules   must  he  construed  in 
their  plain  grammatical  sense,  except  so 
far  as  any  technical  terms  in  them  have 
been  the  subject  of  judicial  interpretation. 
I  caunot  doubt  these  rules  were  intended 
to  prevent  a  pauper  recovering  moneys 
which  he  is  not  under  any  liability  to  pay. 
That  the  other  party  should   be  saddled 
with  them  would  be  a  most  undesirable 
thing,  and  calculated  to  encourage  specu- 
lative  actions  by  paupers.     Now   Order 
XVI.  rule  24  says  that  no  person  shall  be 
permitted  to  sue  as  a  pauper  unless  the 
case  laid  before  counsel   for  his  opinion, 
and  his  opinion  thereon,  with  an  affidavit 
of  the  party  or  his  solicitor  that  the  case 
contains  a  full  and  true  statement  of  all 
the  material  facts  to  the  best  of  his  know- 
ledge and  belief,  shall  be  produced  before 
the  Oourt  or  Judge  or  proper  officer  to 
whom  the  application  is  made,  and  no  fee 
shall  be  payable  by  a  pauper  to  his  counsel 
or  solicitor.     It  varies  slightly  from  the 
old  rule  and  is  i*ather  more  rigid,  the 
object  being  to  prevent  collusion  by  laying 
a  fair  prima  facM  case  before  counsel.     It 
declares  in  terms  that  no  fee  shall  be  pay- 
able by  a  pauper  to  his  counsel  or  solicitor. 
Rule  25  relieves  him  from  the  payment  of 
Court  fees.     Rule  26  is  not  unlike  the  old 
statute  of  Henry  7,  and  rule  27  declares 
that  no  person  shall  take,  or  agree  to  take, 
or  seek  to  obtain  from  a  person  suing  in 
forma  pauperis  any  fee,  profit,  or  reward 
for  the  conduct  of  his  business  in  Court, 
and  that  any  person  who  does  so  shall  be 
guilty  of  a  contempt  of  Court.   Mr.  Walton 
argues  that  when  the  case  is  over  counsel 
can  then  take  a  fee  and  the  other  side  be 
charged  with  it,  although  he  cannot  agree 
to  te^e  it  beforehand.     This  seems  to  me 
scarcely  a  rational  construction  of  the  rules. 
The  result  would  be  that,  although  in  the 
first  instance  the  pauper  could  not  mark 
the  fee  on  counsers  brief,  in  the  event  of 
his  succeeding  he  would  do  so,  and  the 
counsel  would  come  within  the  terms  of 
rule  27  in  taking  a  reward  for  the  conduct 
of  the  business  in  Court.     Test  it  by  the 
practice  of  the  Masters  on  taxation.    A 
voucher  is  recjuired  before  counsel's  fees 


are  allowed.  The  losing  party  would  not 
pay  counsel's  fees  before  taxation,  the 
pauper  cannot — how  then  can  a  voucher 
be  produced  to  the  Master  1  Surely,  in 
the  result,  this  would  amount  to  an  agree- 
ment by  counsel  to  accept  a  fee,  and  we 
should  thus  give  him  the  means  of  en- 
forcing a  fee  to  which  he  is  not  entitled  at 
law.  Now  it  is  suggested  by  Mr.  Walton 
that  the  words  ''  to  be  taxed  as  in  other 
cases  "  in  Order  XVI.  rule  31,  mean  that 
the  costs  are  to  be  taxed  on  the  same  prin- 
ciples as  the  costs  in  other  cases.  This  is 
not  so.  The  words  apply  to  the  mode  of 
taxation  and  not  to  the  extent  of  the  lia- 
bility, which  it  is  not  intended  to  alter. 
I  am  of  opinion  that  the  order  of  Mr. 
Justice  Chitty  was  right.  As  r^ards  the 
witnesses,  an  arrangement  can  be  made 
that  the  Master  should  allow  them,  on  the 
understanding  that  they  are  subsequently 
paid  by  the  plaintiff,  and  the  vouchers 
produced.  They  certainly  ought  to  be 
allowed. 

Manistt,  J. — ^I  am  of  l^e  same  opinion, 
and  I  have  little  to  add.  The  meaning  of 
the  rules  must  be  gathered  from  t^eir 
language,  and  we  cannot  go  behind  them, 
except  so  far  as  the  older  practice  may 
throw  light  upon  them.  The  tendency  of 
the  Rules  of  1883  is  rather  to  increase  tiie 
precautions  against  speculative  pauper  ac- 
tions. For  a  long  time  it  has  been  the 
practice  that  certain  things  should  be  done 
for  a  pauper  gratuitously,  and  it  would  be 
a  very  serious  thing  for  a  defendant  if  in 
the  event  of  a  pauper  plaintiff  succeeding 
he  has  to  pay  for  such  gratuitous  services, 
while  in  the  event  of  himself  succeeding  he 
would  get  no  costs  from  the  pauper.  The 
words  of  the  rules  as  to  counsel's  and 
solicitor's  fees  are  veiy  dear  and  unam- 
biguous. 

Appeal  dismissed.  Costs  of  appeal 
to  he  deducted  from  amount  payahU 
to  the  plaintiff  by  the  defendants. 

Solicitors— J.  K.  &  H.  Scott,  agents  for  Graham 
&  Shepherd,  Sunderland,  for  the  plaintiflf; 
Hickin  &  Graham,  agents  for  Simey,  Sunder- 
land, for  the  defendants. 
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PrcteUee  —  Costs — Be/erence  of  Action 
cmd  aU  McUters  in  Difference — Costa  to 
abide  Event — "  Fvent**  consented  distri- 
hutively. 

When  on  a  reference  of  a  caiAse  cmd  aiU 
mcUters  in  difference  the  suJnnission  pro- 
vides that  the  costs  of  the  cause  and  of  the 
reference  are  to  abide  the  event,  the  word 
**  event"  is  to  be  construed  distribtUively, 
cmd  each  party  will  he  entitled  to  the  costs 
of  those  matters  on  which  he  succeeds. 

An  action,  with  all  matters  in  difference, 
W€u  referred  to  an  arbitrator  upon  the 
terms  that  the  costs  of  the  action,  the  re- 
ference, and  award  were  to  abide  the  event. 
The  arbitrator  awarded  the  plaintiff  a 
sum  q/'293^  in  respect  of  the  claim  in  the 
action,  and  in,  respect  of  other  matters  in 
difference  not  included  in  the  original 
action  he  directed  that  the  plaintiff  should 
do  certain  things: — Held,  that  the  word 
^* event"  ought  to  be  construed  distribu- 
tively,  and  that  the  plaintiff  would  be 
aUoxoed  the  general  costs  of  the  action,  and 
the  dejendant  the  costs  of  such  matters  in 
difference  as  he  had  succeeded  on. 

Ellis  V.  Desilva  (50  Law  J.  Hep. 
Q.B.  328;  Law  Rep.  6  Q.B.  D.  521) 
followed. 

Gribble  v.  fiuchanan  (18  Com.  B.  Bep. 
691;  26  Law  J.  Rep.  C.P.  24)  not 
followed. 

Appeal  from  the  order  of  Denman,  J., 
at  chambers. 

The  facts  were  as  follows : — The  plain- 
tiff had  braught  an  action  against  the 
defendant  for  a  sum  alleged  to  be  due  to 
the  plaintiff  from  the  defendant,  as  in- 
coming tenant,  in  respect  of  tenant-right  on 
two  farms  let  by  the  plaintiff  to  the  defen- 
dant. The  defendant,  in  his  statement  of 
defence,  denied  his  liability,  but  paid  into 
Court  the  sum  of  493^.,  and  said  that  it 
was  sufficient  to  satiny  the  plaintiff's 
daim.  After  issue  joined,  the  action  and 
all  matters  in  difference  between  the 
parties  were  referred  to  the  award  of  an 
arbitrator  by  a  Master's  order,  made  by 
consent.  The  order  of  reference  provided 
that  the  costs  of  the  cause,  and  the  costs  of 
the  reference  and  award,  should  abide  the 


event,  and  that,  unless  restrained  by  an 
order  of  the  Court  or  a  Judge,  the  party 
or  parties  in  whose  favour  the  award 
should  be  made  should  be  at  liberty, 
within  seven  days  after  service  of  a  copy 
of  the  award  on  the  solicitor  or  agent  of 
the  other  party,  to  sign  final  judgment  in 
accordance  with  the  award,  and  for  all 
costs  that  he  or  they  might  be  entitied  to 
under  the  order  and  under  the  award, 
together  with  the  costs  of  the  judgment. 

On  the  hearing  of  the  arbitration,  the 
defendant  set  up  various  claims  against 
the  plaintiff  for  breaches  of  an  agreement 
for  the  lease  of  the  farms.     The  arbitrator 
awarded  that  the  defendant  was  indebted 
to  the  plaintiff  in  respect  of  the  causes  of 
action  alleged  in  the  statement  of  claim  in 
the  sum  of  29 3Z.  9«.  8(2.  beyond  the  amount 
paid  into  Court,  which  sum  he  awarded 
and  directed  the  defendant  to  pay  to  the 
plaintiff;  and  he  awarded  that  the  plain- 
tiff should  stub  a  certain  fence  situate  on 
the  south  side  of  certain  fields  included  in 
the  farms  mentioned  in  the  statement  of 
claim,  and  also  restore  and  sow  down  the 
land  on  which  the  said  fence  stood,  on  or 
before  the  1st  of  January,  1886  ;   and  he 
further  adjudged  that  certain  fixtures  in  a 
house  situate  on  one  of  the  farms  were 
the  property  of  the  plaintiff,  and  should 
not  be  included  in  the  valuation  of  the 
tenant's  fixtures,  and  he  stated  that  they 
were  accordingly  excluded  from  his  award. 
The  plaintiff  signed  judgment  upon  the 
award  against  the  defendant  for  2932. 9«.  %d., 
and  costs  to  be  taxed.     Upon  application 
by  the  plaintiff  to  the  Master  to  tax  the 
costs  the  defendant's  solicitor  took  the 
objection  that  under  the  order  of  reference 
and  the  award  the  plaintiff  was  not  entitled 
to  costs,  the  award  being  partly  in  favour 
of  the  plaintiff  and  partiy  in  favour  of  the 
defendfuit     The  Master  refused  to  tax 
the  costs.     The  plaintiff  thereupon  applied 
to  Denman,  J.,  at  chambers,  for  an  order 
directing  the  Master  to  tax  the  costs ;  and 
the  learned  Judge  made  an  order  directing 
that  the  plaintifiTs  costs  should  be  taxed 
upon  the  judgment,  the  defendant  to  be 
allowed  the  costs  of  such  matters  in  dif- 
ference as  he  had  succeeded  on,  and  the 
plaintiff  to  be  allowed  the  general  costs  of 
the  action.      Against  this  order  appeal 
was  now  brought. 
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Houghton^  for  the  defendant. — ^When  on 
a  reference  of  a  cause  and  all  matters  in 
difference,  the  submission  provides  that 
the  costs  of  the  cause  and  of  the  reference 
are  to  abide  the  event  of  the  award,  the 
"  event  "is  the  general  event  of  the  award ; 
and  if  the  award  be  partly  in  favour  of  one 
party  and  partly  in  DEivour  of  the  other, 
each  party  has  to  pay  his  own  costs.  He 
cited  RvMeU  on  Awards  (6th  ed.,  p.  396), 
Gribble  v.  BucJianan  (1),  Reynolds  v. 
Harris  (2),  and  EUis  v.  DesUva  (3). 

C,  Doddy  for  the  plaintiff,  was  not 
called  on. 

Mathew,  J. — I  am  of  opinion  that  the 
order  of  Mr.  Justice  Denman  is  right  and 
that  this  application  must  be  dismissed. 
The  question  depends  on  the  meaning  to 
be  placed  on  the  submission  to  arbitration. 
The  plaintiff  has  recovered  all  he  sought 
in  the  action,  and  the  defendant  has  re- 
covered on  certain  matters  which  were  not 
made  the  subject  of  a  counter-claim  in  the 
action.  The  submission  to  arbitration, 
which  was  by  agreement,  referred  the 
cause  and  all  matters  in  difference,  and 
provided  that  the  costs  of  the  cause  and 
the  costs  of  the  reference  and  award  should 
abide  the  event.  And  we  are  asked  to 
come  to  the  conclusion  that  if  the  defen- 
dant is  successful  in  any  of  the  matters  in 
difference,  the  plaintiff  is  not  entitled  to 
any  of  the  costs  of  the  action,  although  he 
recovered  all  he  sought  to  recover  in  the 
action.  But  the  word  "  event "  must  be 
construed  distributively,  as  it  is  usual  to 
construe  it  in  actions.  It  has  been  con- 
tended that  we  are  concluded  by  authority 
from  placing  this  reasonable  construction 
upon  the  submission;  but  in  Gribble  v. 
Buchanan  (1),  which  was  one  of  the  autho- 
rities referred  to,  Chief  Justice  Jervis  was 
evidently  inclined  to  adopt  such  a  con- 
struction, although  he  considered  he  was 
concluded  by  authority  from  doing  so. 
The  construction  which  that  learned  Judge 
considered  to  be  reasonable  has  been 
adopted  in  modem  times  in  JSUis  v.  J)esilva 

(1)  18  Com.  B.  Bep.  691 ;  26  Law  J.  Bep. 
C.P.  24. 

(2)  3  Com.  B.  Bep.  N.S.  267 ;  28  Law  J.  Bep. 
C.P.  26. 

(3)  60  Law  J.  Bep.  Q.B.  328;  Law  Bep. 
6  Q.B.  D.  621. 


(3),  and  in  my  judgment  should  beappUed 
to  the  present  case. 

Smith,  J. — I  am  of  the  same  opinion. 
It  appears  that  when  the  cause  and  all 
matters  in  difference  are  referred,  as  in  the 
present  case  and  in  £Uis  v.  Desiloa  (3), 
the  word  "  event "  ought  to  be  construed 
distributively.  It  is  true  that  in  Gribble 
V.  Bucha/nan  (1),  which  was  a  simikr 
case  to  the  present,  the  Court  were  of  a 
contrary  opinion ;  but  Chief  Justice  Jervis 
considered  that  he  was  bound  by  the 
practice,  although  reason  was  against  the 
decision  at  which  the  Court  arrived.  I  am 
glad  to  find  that  in  recent  times  an  autho- 
rity which  I  can  follow  has  adopted  the 
more  reasonable  construction. 

Order  affirmed. 

Solicitors— Pitman  &  Sons,  agents  for  Brown, 
WUkin&  Scott,  Wakefield,  for  plainUff ;  S.  S. 
Seal,  agent  for  Bawson,  Geoige  &  Wade, 
Bradf oM,  for  defendant. 
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Bankruptcy  —  Duties  of  Sheriff'  as  to 
Goods  taken  in  Execution— Several  Writs 
in  hands  of  the  Sheriff— Sale — Proceeds  of 
Executions  upon  JudgmerUs  exceeding  202. 
— Proceeds  cf  Eocecutions  upon  Judgments 
less  tha/n  201—BamkruptGy  Act,  1883  (46 
d:  47  Vict,  c.  52),  *.  46,  sub-ss,  1  and  2. 

Section  46,  sub-section  2,  of  tJie  Bank- 
ruptcy Acty  1883,  does  not  render  void  an 
execution  upon  a  jtidgment  for  a  sum  ex- 
ceeding 20Ly  where  the  sl^eriff  unthin  four- 
teen days  after  ike  sale  of  the  goods,  is 
served  with  notice  of  a  bankruptcy  petition 
havifhg  been  presented  against  the  debtor, 
upon  which  the  debtor  is  subsequently  ad- 
judicated bankrupt ;  but  merely  provides 
that,  instead  of  handing  the  proceeds  of  the 
execution  over  to  the  execution  creditor^  the 
siheriff  shall  hand  them  over  to  the  trustee 
in  the  bankruptcy. 

The  duty  of  a  sheriff  who  has  several 
writs  of  execution  to  execute  is  to  execute 
first  thai  writ  which  is  first  deliverefJ  to 
him  ;  and'  when  he  has  sold  enough  to  seUisfy 
that  writ,  to  sell  under  the  next  in  order. 
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There/are,  if  the  proceeds  of  the  sale  of  the 
goods  of  a  debtor  are  not  erumgh  to  satisfy 
the  earlier  writs  in  the  hands  of  the  sheriff, 
there  can  be  no  sale  under  the  subseqttent 
vyrits. 

Where  a  sheriff  is  entnisted  toith  the 
execution  of  several  lorits  against  the  goods 
of  a  debtor,  the  proceeds  of  which  are  not 
enough  to  satisfy  all  the  wrUs^  the  duty  of 
the  sheriff  is  to  pay  the  anumnts  of  the 
several  writs  in  the  order  of  priority  in  * 
point  of  time,  making  the  payments  in  the 
case  of  judgments  for  less  than  20/.  to  the 
execution  creditors,  and  in  the  case  of  judg- 
ments for  more  than  201.  to  the  trustee  of 
the  debtor,  if  within  fourteen  days  after 
sale  notice  is  served  upon  the  sheriff  of  a 
bankruptcy  petition  upon  which  the  debtor 
is  adjudged  bankrupt. 

Cases  decided  under  6  Geo.  4.  c.  16. 
s.  108,  and  Ex  parte  Lovering ;  in  re  Pea- 
cock (43  Law  J.  Hep.  Bankr.  68;  Law 
Rep.  17  Eq.  452)  distinguished. 

Applicadon  on  behalf  of  Grosthwaite, 
an  execution  creditor  of  the  bankrapt,  for 
an  order  on  the  official  receiver,  as  trustee, 
to  pay  over  to  the  applicant  122.  \^,,  the 
amount  which  the  sheriff  was  directed  to 
levy  on  the  goods  of  the  bankrupt  under  a 
writ  oifi.fa.  issued  at  the  instance  of  the 
applicant. 

The  facts  and  arguments  sufficiently 
appear  from  the  judgment. 

U.  Eeedf  for  the  applicant. 
Eraser  McLeod  {John  MaodorM  with 
him),  for  the  official  receiver. 

Cur,  adv.  vuU. 

Cave,  J.  (on  March  23),  delivered  judg- 
ment as  follows : — In  this  case  an  applica- 
tion was  made  by  an  execution  creditor  of 
the  bankrupt  for  an  order  on  the  trustee 
to  pay  over  to  the  applicant  \2l.  13«.,  the 
amount  which  the  sheriff  was  directed  to 
levy  on  the  goods  of  the  bankrupt  under  a 
A.  fa.  issued  at  the  instance  of  the  applicant. 

In  the  beginning  of  May,  1884,  the 
sheriff  was  in  possession  of  the  goods  of 
the  bankrupt  under  several  writs,  of  which 
the  first  in  order  of  priority  was  for  41/., 
the  second  for  6/.,  the  third  for  472.,  the 
fourth  for  342.,  and  the  fifth,  that  of  the 
applicant,  for  122.  \Zs. 
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On  the  12th  of  May  the  sheriff  sold  all 
the  goods  which  he  had  seized,  and  realised 
a  balance,  after  deducting  rent  and  other 
charges  and  expenses,  of  892.  19«. 

This  sum  the  sheriff  continued  to  hold 
until  the  22nd  of  May,  when  he  had  notice 
of  a  bankruptcy  petition  having  been  that 
day  presented  against  the  debtor ;  and  sub- 
sequently, after  adjudication,  he  paid  ^l.  to 
the  execution  creditor,  whose  writ  was 
second  in  point  of  time,  and  handed  over 
the  balance  to  the  trustee. 

Section  46,  sub-section  2,  of  the  Act  of 
1883  enacts  that  where  the  goods  of  a 
debtor  are  sold  under  an  execution  in  re- 
spect of  a  judgment  for  a  sum  exceeding 
202.,  the  sheriff  shall  deduct  the  costs  d[ 
the  execution  from  the  proceeds  of  sale 
and  retain  the  balance  for  fourteen  days, 
and  if  within  that  time  notice  is  served  on 
him  of  a  bankruptcy  petition  having  been 
presented  against  or  by  the  debtor,  and  the 
debtor  is  adjudged  bankrupt  thereon  or  on 
any  other  petition  of  which  the  sheriff  has 
notice,  f^e  sheriff  shall  pay  the  balance  to 
the  trustee  in  the  bankruptcy,  who  shall 
be  entitled  to  retain  the  same  aa  against 
the  execution  creditor. 

Mr.  Beed,  for  the  applicant,  contended 
that  the  executions  held  by  the  sheriff  for 
sums  of  202.  and  upwards  were  avoided 
by  this  section,  and  consequently  that  the 
applicant's  execution  was  let  in,  and  that 
the  sheriff  ought  to  have  paid  him  his 
122.  \Zs. 

Some  light  will  be  thrown  on  the  ques- 
tion by  considering  what  is  the  duty  of  a 
sheriff  who  has  several  writs  to  execute. 
The  case  of  Aldred  v.  Constable  (1)  shews 
that  the  duty  of  the  sheriff  is  to  execute 
first  that  writ  which  is  first  delivered  to 
him,  and  when  he  has  sold  enough  to 
satisfy  that  writ  he  should  sell  under  the 
next  in  order.  Thus,  in  the  present  case, 
the  sheriff's  duty  was  to  sell  under  the  first 
writ  until  he  had  realised  a  net  sum  of 
412.  He  was  then  to  sell  under  the  next 
writ  until  he  had  realised  a  further  sum 
of  62.  to  satisfy  the  second  writ,  and  then 
to  continue  the  sale  under  the  third  writ. 
The  goods  did  not  realiBe  enough  to  satisfy 
the  third  writ^  and  consequently  his  duty 
to  sell  under  the  fourth  and  subsequent 
writs  never  arose,  from  want  of  goods  to 

(1)  6  Q.B.  Bep.  370 ;  12  Law  J.  Bep.  Q.B.  263. 
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sell ;  and  as  to  these  writs  the  proper  re- 
turn for  the  sheriff  to  make  was  one  of 
nuUa  bona.  Having  sold  all  the  goods, 
and  realised  only  89Z.  19«.,  the  sheriff  had 
in  his  hands  41Z.  realised  under  the  first 
writ,  62.  realised  under  the  second,  and  the 
balance  realised  under  the  third  writ,  and 
he  had  nothing  in  his  hands  under  the 
subsequent  writs.  Now,  applying  the 
statute  to  this  state  of  things,  when  the 
sheriff  got  notice  of  a  petition  and  found 
it  was  followed  by  adjudication,  he  was 
bound  to  pay  over  to  the  trustee  the  sum 
he  held  in  his  hands  for  the  first  and  third 
creditors,  because  their  judgments  were 
for  over  202. ;  but  as  to  the  62.,  he  was 
bound  to  pay  that  to  the  second  creditor. 
The  sheriff  never  sold  under  the  fourth 
or  subsequent  writs,  and  consequently  the 
position  of  those  creditors  cannot  be  better 
than  if  the  sheriff  had  seized  under  their 
writs  and  not  sold,  in  which  case  the  1st 
clause  of  section  46  would  have  applied. 

Now,  undoubtedly,  if  two  writs  are  de- 
livered to  the  sheriff  successively,  and  the 
prior  one  is  for  any  reason  void,  the  sheriff 
must  disregard  it  and  execute  the  second 
— Christopheraon  v.  Burton  {2) ;  and  if  I 
were  satined  that  the  effect  of  section  46 
is  to  render  writs  of  execution  in  respect 
of  a  judgment  for  a  sum  exceeding  202. 
void,  I  should  have  to  decide  in  favour  of 
the  applicant;  but  I  cannot  see  that  that 
is  the  effect  of  the  section,  which  only 
directs  the  sheriff  what  he  is  to  do  widi 
money  he  holds  for  the  execution  creditor, 
but  nowhere  enacts  that  the  execution 
shall  be  void,  although  undoubtedly  the 
effect  is  that  the  execution  creditor,  where 
his  judgment  is  for  a  sum  exceeding  202., 
loses  the  benefit  of  it. 

Mr.  Heed,  in  support  of  his  argument, 
referred  to  some  cases  decided  under  the 
6  Geo.  4.  c.  16.  s.  108,  which  it  is  neces- 
sary to  consider.  That  section  enacted  that 
no  creditor  having  security  for  his  debt, 
or  having  made  any  attachment  in  London, 
or  any  otiier  place,  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of 
the  bankrupt,  should  receive  upon  any  such 
security  or  attachment  more  than  a  rate- 
able part  of  such  debt,  except  in  respect  of 
any  execution  or  extent  served  and  levied, 
by  seizure  upon,  or  any  mortgage  of  or 

(2)  3  Exch.  Bep.  160 ;  18  Law  J.  Sep.  Ezdu 
60. 


lien  upon,  any  part  of  the  property  of  such 
bankrupt  before  the  bankruptcy :  Provided 
that  no  creditor,  though  for  a  valuable 
consideration,  who  should  sue  out  execu- 
tion  upon  any  judgment  obtained  by  de- 
fault,  confession,  or  nil  dicU,  should  avail 
himself  of  such  execution  to  the  prejudice 
of  other  fair  creditors,  but  should  be  paid 
rateable  with  such  creditors. 

The  first  case  under  the  Act  appears  to 
have  been  Tat/lor  v.  Taylor  (3),  in  which 
the  Court  of  King's  Bench  refuised  to  set 
aside,  at  the  instance  of  the  assignees,  as 
void  an  execution  on  a  judgment  nil  dicU, 
where  after  seizure  and  before  sale  the 
execution  debtor  had  become  bankrupt. 
This  case  was  followed  by  that  of  Wymer 
V.  Kemble  (4),  in  which  it  was  held  that 
where  execution  upon  a  judgment  by  default 
had  been  perfected  by  seizure  and  sale 
before  the  bankruptcy  the  execution  cre- 
ditor was  entitled  to  the  proceeds.  Then 
came  the  case  of  Notley  v.  Buck  (5),  in 
which  the  same  Court  held  that  where  the 
sheriff  had  seized  the  goods  of  an  execu- 
tion debtor  under  two  executions  upon 
judgments  by  nil  dtcU,  and  had  after  the 
execution  debtor  had  become  bankrupt 
sold  the  goods  and  paid  the  proceeds  to 
the  execution  creditors,  he  was  liable  to  re- 
fund the  amount  to  the  assigneee ;  but  the 
Court  refused  to  decide  whether  he  was  a 
wrongdoer  in  selling  under  the  writ. 

The  case  of  Goldschmidt  v.  Hamlet  (6)  is 
very  imperfectly  reported  in  Manning  and 
Grainger,  vol.  vi.  p.  187 ;  but  it  appears  to 
decide  that,  where  the  sheriff  had  seized 
under  several  writs  before  the  bankruptcy, 
and  the  first  of  such  writs  was  upon  a 
judgment  on  a  warrant  of  attorney,  the 
effect  of  the  statute  was  not  to  transfer 
the  right  of  the  first  execution  creditor  to 
the  assignees,  but  to  avoid  or  supersede 
that  execution,  leaving  to  the  other  execu* 
tion  creditors  the  advantage  which  the  Act 
secured  to  them  as  claiming  under  execu- 
tions which  had  been  levied  by  seizure 
before  the  bankruptcy. 

In  Cheston  v.  Oibha  (7)  it  was  held  that 

(3)  5  B.  &  C.  392. 

(4)  6  B.  &  C.  479 ;  6  Law  J.  Bep.  (0.8.)  K.B. 
232. 

(6)  8  B.  &  C.  160 ;  61  aw  J.  Bep.  (0.8.)  K.B. 
271. 

(6)  6  Man.  &  G.  187 ;  12  Law  J.  Bep.  C.P.  304. 

(7)  12  Mee.  &  W.  Ill ;  13  Law  J.  Bep.  Ssch. 
86. 
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a  sheriff  who  hanajide  and  wiihoat  notioe 
of  a  prior  act  of  bankruptcy  had  seized 
under  a  ^.  /a.,  was  liable  to  the  assignees  in 
trover  for  selling  after  the  fiat,  the  execu- 
tion being  founded  on  a  warrant  of  at- 
torney. This  decision  was  arrived  at  on 
the  ground  that  the  108th  section  affected 
the  operation  of  the  writ,  and  did  not 
merely  direct  the  application  of  the  money 
levied  under  it :  the  words  **  no  creditor 
shall  avail  himself  of  such  execution " 
being  held  to  mean  that  such  an  execution 
should  not  be  carried  into  effect  for  the 
benefit  of  the  creditor. 

The  same  point  which  had  arisen  in 
Goldschmidt  v.  Hamlet  (6)  came  before 
the  Court  of  Queen's  Bench  in  Graham  v. 
Witherby  (S),  when  that  Court,  after  taking 
time  to  consider  its  dedsion,  followed  the 
previous  cases,  and  held  that  where  the  exe- 
cution was  founded  on  a  warrant  of  attor- 
ney the  effect  of  section  108  was  to  make 
a  sale  by  the  sheriff  after  the  fiat  illegal, 
and  so  to  let  in  a  subsequent  execution  cre- 
ditor on  a  judgment  in  an  adverse  bona 
Jide  action,  who  had  seized  before  the  fiat, 
and  that  the  section  did  not  merely  transfer 
the  produce  of  the  sale  from  the  first  judg- 
ment creditor  to  the  assignee. 

These  cases  are,  however,  not  applicable 
to  the  case  now  under  discussion — first, 
becanse  in  those  cases  there  was  a  subse- 
quent sale  by  the  sheriff  which  was  in- 
validated  by  the  express  words  of  the 
section,  ''no  creditor  shall  avail  himself" 
of  such  execution ;  and,  secondly,  because 
if  the  first  execution  was  void,  the  subse- 
quent one,  having  been  executed  by  seizure 
before  the  fiat,  was  within  the  exception 
contained  in  the  108th  section. 

In  this  case,  on  the  contrary,  there  are 
no  words  in  section  46,  sub-section  2,  which 
invalidate  the  sale  by  the  sheriff — and, 
indeed,  under  that  clause  the  sale  must 
necessarily  take  place  before  it  can  be 
known  whether  the  execution  creditor  will 
or  will  not  ultimately  be  entitled  to  the 
proceeds ;  and,  secondly,  the  words  of  the 
statute  do  seem  to  imply  that  the  benefit 
of  the  execution  is  to  be  transferred  from 
the  execution  creditor  to  the  trustee  for 
the  benefit  of  the  creditors  generally.  As 
soon  as  the  sheriff  has  sold,  he  holds  the 
proceeds  of  the  sale  for  the  execution  cre- 

(8)  7  Q.B.  Bep.  491 ;  14  Law  J.  Bep.  Q.B. 
890. 
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ditors  in  the  order  of  their  priority ;  and 
the  section  simply  provides  that,  instead  of 
handing  this  money  over  to  the  execution 
creditor  whose  judgment  exceed  20Z.,  the 
sheriff  shall  hand  it  over  to  the  trustee. 
If  the  sale  is  not  invalidated,  but  merely 
the  proceeds  are  transferred  from  the  exe- 
cution creditor  whose  judgment  is  over  20^. 
to  the  trustee,  it  follows  that  the  sheriff  in 
this  case  never  sold  under  the  applicant's 
writ,  and  never  had  in  his  hands  any  money 
to  the  use  of  the  applicant,  and  the  appli- 
cant is  only  an  execution  creditor  who  has 
seized  but  has  not  sold,  and  whose  execu- 
tion consequently  is  avoided  by  section  45. 

The  case  of  Ex  parte  Lavering  ;  in  re 
Peacock  (9),  which  was  decided  under  the 
Act  of  1869,  is  also  distinguishable,  for  in 
that  case  the  execution  creditor  got  a 
security  by  the  seizure  which  there  was 
nothing  in  the  Act  to  take  from  him. 
Under  the  present  Act  the  execution  cre- 
ditor gets  no  benefit  by  seizure  alone.  He 
must  complete  his  execution  by  sale  before 
the  date  of  the  receiving  order.  In  this 
case  the  sheriff  sold  under  the  three  first 
executions,  and  held  the  proceeds  for  those 
creditors  only,  and  not  for  the  present 
applicant. 

Nor  is  there  any  injustice  in  this  result. 
At  common  law  the  applicant  would  have 
got  nothing  by  his  execution ;  and  although 
where  the  judgment  is  over  201.  the  Legis- 
lature has  thought  fit  to  take  from  the 
execution  creditor  the  benefit  of  the  execu- 
tion and  give  it  to  the  creditors  at  large, 
it  is  impossible  to  understand  what  justice 
there  could  be  in  taking  away  from  an 
execution  creditor  on  a  judgment  over  20^. 
the  benefit  of  his  execution,  not  to  give  it 
to  the  creditors  at  large,  but  to  give  it  to 
execution  creditors  on  judgments  under 
20/.  It  is  impossible  to  conceive  why  the 
one  kind  of  judgment  creditors  should  be 
Cetvoured  at  die  expense  of  the  other. 

Motion  refused,  tffith  costs. 


Solicitors  —  Walker  &  Mewbom-Walker,  for 
Crosthwaite ;  W.  W.  Aldridge,  for  official  re- 
ceiver. 


(9)  43  Law  J.  Bep.  Bankr.  58:  Law  Bep. 
17  Eq.  402. 
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[IN  THR  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

Bankruptcy.  1 

1885.         \fn  re  Holland;  ex  parte 
March  6.      [  warren.* 

April  24.     J 

ExectUion  and  Sale — N'otiee  of  Bank- 
ruptcy Petition  —  "  Sheriff"  —  «  Officer 
charged  with  execution  of  process**  — 
Mayor's  Court  Process — Bankruptcy  Act, 
1883  (46  dh  47  Vict.  c.  52),  *.  46,  sub-s.  2, 
and  s,  168. 

The  "  officer  charged  loith  the  execution 
of  process"  included  by  section  16Softhe 
Bankruptcy  Act,  1883,  in  the  term  "  sheriff" 
is  the  officer  analogous  to  Hie  sheriff  so 
charged  by  the  constitution  of  Courts  other 
than  the  High  Court,  to  whom  notice  of  a 
bankruptcy  petition  must  be  given  under 
section  46,  subjection  2,  upon  a  sale  under 
an  execution  for  more  them  201, 

In  a  Mayor's  Court  action,  the  notice 
should  be  given  at  the  office  of  the  sergeant- 
at-m4ice  to  him,  or  his  representative  ;  and  a 
notice  to  sheriff's  officers  in  possession  of 
the  debtor's  goods  under  previous  High 
Court  writs  to  whom  the  sergea/nt-at-fnace 
had  entrusted  the  execution  of  his  writ, 
given  after  they  had  paid  over  the  proceeds 
to  the  sergeant-at-mace,  was  held  insuffi- 
dent. 

Appeal  of  the  execution  creditor  against 
the  decision  of  Cave,  J.,  whereby  it  was 
declared  that  moneys  deposited  in  the 
Mayor's  Court,  London,  to  the  credit  of 
an  action  therein  of  Warren  v.  Holland 
(the  bankrupt),  being  the  proceeds  of 
an  execution  levied  upon  a  judgment  in 
that  action  upon  the  goods  of  the  bank- 
rupt, are  assets  of  the  bankrupt's  estate 
payable  to  the  trustee. 

On  the  13th  of  October,  1884,  execution 
issued  upon  a  judgment  of  the  Mayor's 
Court,  London,  in  the  action  by  Warren 
against  the  bankrupt,  directing  Christopher 
Fitch,  the  serjeant-at-maoe  of  the  Mayor's 
Court,  or  any  other  serjeants-at-mace,  to 
levy  the  sum  of  104^.  I2s,  6d,  upon  the 
goods  of  the  bankrupt.  A  warrant  to 
that  effect  was  upon  the  same  day  issued 
and  lodged  with  Fitch. 

*  Coram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 


Previously  to  that  date  a  large  number 
of  writs  of  executions  had  issued  out  of  the 
High  Court  of  Justice  against  the  bankrupt 
to  the  sheriff  of  Middlesex,  and  warrants 
issued  thereon  had  been  placed  in  the  hands 
of  Heywood  and  Hillyer,  the  ''  seijeants- 
at-maoe  "  to  the  sheriff  of  Middlesex,  and 
Heywood  and  Hillyer  were  in  poflsession 
of  the  bankrupt's  goods  and  chattels  by 
virtue  of  such  warrants. 

Fitch,  finding  Heywood  and  Hillyer  in 
possession,  entrusted  them  with  the  execu- 
tion of  the  warrant  issued  to  him. 

On  the  20th  of  October,  1884,  an  order 
was  made  by  the  Queen's  Bench  Division 
of  the  High  Court  of  Justice  authorising  a 
sale  by  private  contract  of  the  goods  and 
chattels  of  the  bankrupt  seized  under  the 
writs  of  that  Court. 

On  the  22nd  of  October,  1884,  an  order 
was  made  by  the  Judge  of  the  Mayor's 
Court,  London,  approving  such  sale  in  re- 
spect of  the  writs  issued  from  that  Court. 

On  the  29th  of  October,  1884,  the  pro- 
ceeds of  the  sale  were  paid  into  the  hands 
of  Heywood  and  Hillyer,  and  were  suffi- 
cient to  answer  all  the  several  executions 
and  expenses. 

On  the  30th  of  October,  1884,  Heywood 
and  Hillyer  paid  over  to  Fitch  the  sum  of 
104^.  12s.  6d.,  the  amount  of  his  warrant. 

On  the  31st  of  October,  1884,  the  petition 
in  bankruptcy  wm  presented  against  the 
bankrupt. 

Notice  of  this  petition  was  given  to 
Heywood  and  Hillyer  on  the  31st  of 
October,  1884.  No  notice  was  given  to 
Fitch. 

On  the  22nd  of  November  a  receiving 
order  was  made,  and  on  the  6th  of  De- 
cember, 1884,  Holland  was  adjudicated 
bankrupt. 

The  proceeds  of  the  Mayor's  Court  exe- 
cution were  still  in  the  hands  of  Fitch. 

By  section  46,  sub-section  2,  of  the 
Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  it  IB  enacted  :  **  Where  the  goods  of 
a  debtor  are  sold  under  an  execution  in 
respect  of  a  judgment  for  a  sum  exceeding 
20/.,  the  sheriff  shall  deduct  the  costs  of 
the  execution  from  the  pi'oceeds  of  sale, 
and  retain  the  balance  for  fourteen  days, 
and  if  within  that  time  notice  is  served  on 
him  of  a  bankruptcy  petition  having  been 
presented  against  or  by  the  debtor,  and  the 
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debtor  is  adjudged  bankrupt  thereon  or  on 
any  other  petition  of  which  the  sheriff  has 
notice,  the  sheriff  shall  pay  the  balance  to 
the  trastee  in  the  bankruptcy,  who  shall 
be  entitled  to  retain  the  same  as  against 
the  execution  creditor ;  but  otherwise  he 
shall  deal  with  it  as  if  no  notice  of  the 
presentation  of  a  bankruptcy  petition  had 
been  served  on  him." 

By  section  1 68  of  the  same  Act, " '  sheriff' 
includes  any  officer  charged  with  the  exe- 
cution of  a  writ  or  other  process." 

Upon  the  application  to  Cave,  J., 
Sidney  Wool/,  for  the  trustee,  submitted 
that  Heywood  and  Hillyer  were  "the 
officers  charged  with  the  execution  of  the 
writ"  upon  Warren's  judgment,  within 
the  definition  of  "  sheriff"  in  section  168 
of  the  Bankruptcy  Act,  1883;  and  the 
notice  to  them  on  the  31st  of  October  was 
a  good  notice  within  section  46,  sub-seo- 
tion  2,  of  the  Act,  so  as  to  affect  the 
proceeds  of  that  writ.  He  cited  Ex  parte 
ViUars  ;  in  re  Rogers  (1). 

Cooper  WiUis,  Q,C.,  for  the  execution 
creditor,  contended  that  Heywood  and  Hill- 
yer were  the  agents  of  Fitch  only  for  the 
purpose  of  selling ;  when  these  duties  were 
at  an  end,  they  were  no  longer  his  agents, 
and  consequently  section  46,  sub-section  2, 
did  not  apply. 

Cave,  J. — I  am  of  opinion  that  the 
application  must  be  granted. 

By  section  46,  sub-section  2,  of  the 
Bankruptcy  Act,  1883,  it  is  provided : 
[The  learned  Judge  read  the  words  of  the 
sub-section.]  Now,  "sheriff"  is  inter- 
preted  by  section  168  of  the  Act  to  "in- 
clude" (not  to  "mean")  "any  officer 
charged  with  the  execution  of  a  writ  or 
other  process."  In  this  case  it  is  clear  to 
my  mind  that  the  term  "sheriff"  did 
indnde  Heywood  and  Hillyer,  who  were 
charged  with  the  execution  of  the  writ, 
and  who  did  in  fact  execute  it ;  and  notice 
having  been  given  to  them,  I  am  of 
opinion  that  this  application  must  be 
granted,  with  costs. 

The  execution  creditor  appealed. 

April  24.— Cooper  WiUu,  Q.C.,  for  the 
execution  creditor. 

(1)  43  Law  J.  Bep.  Hankr.  76;  Law  Rep. 
9  Chanc.  432. 

Voii.  64.— Q.B. 


Ringwood,  for  the  trustee. 
The  same  arguments  were  submitted  on 
both  sides. 

Bbett,  M.H. — This  statute  is  drawn  in 
the  modem  form — ^that  is  to  say,  ite  ex- 
pressions are  not  complete  in  themselves, 
but  have  to  be  pieced  out  by  insertions 
from  an  interpretation  clause.  In  the 
corresponding  section  of  the  Act  of  1869, 
section  87,  the  words  were,  "  the  sheriff, 
or,  in  the  case  of  a  sale  under  the  direction 
of  the  County  Court,  the  high  bailiff  or 
other  officer  of  the  High  Court."  In  the 
present  section  the  notice  is  to  be  given 
to  the  "sheriff."  If  that  stood  alone, 
analogous  officers  in  Courts  other  than  the 
High  Court — that  is,  high  bailiffs,  ser- 
geants-at-mace,  and  others — would  not  be 
within  the  Act.  In  order  to  include  them, 
the  interpretation  clause  says  that"  'sheriff' 
shall  include  any  officer  charged  with  the 
execution  of  a  writ  or  other  process."  That 
refers  to  any  officer  so  charged  in  the  same 
manner  and  sense  as  a  sheriff  is  chained. 
It  does  not  mean  to  include  every  bailiff 
acting  under  a  sheriff,  but  only  officers 
analogous  to  a  sheriff.  The  notice  ought 
to  be  given  to  such  an  officer  in  the  same 
way  as  notices  are  given  to  sheriffs — that 
is  to  say,  at  the  sheriff's  office  to  him  or  to 
his  agents  authorised  to  receive  notices — as 
for  example,  the  under-sheriff.  The  notice 
in  this  case  ought  to  have  been  given  at 
the  office  of  the  sergeant-at-mace  to  him, 
or  his  deputy  appointed  for  that  part  of 
his  duty,  who  would  be  his  agent  for  the 
purpose.  Not  only  do  I  thixik  no  notice 
could  have  been  given  at  all  to  these 
sheriff's  officers,  but  I  think  still  leas  that 
it  could  have  been  given  to  them  after  they 
had  paid  the  money  to  the  sergeant  at- 
mace.  The  notice  must  be  given  to  the 
sheriff,  or  the  person  who  represents  the 
sheriff;  not  to  agents  like  sheriff^s  officers 
appointed  to  do  part  of  his  work,  but  to 
agents  proper  to  receive  notices  for  him. 

Baggallay,  L.  J. — ^The  question  is  whe- 
ther notice  has  been  given  within  the 
meaning  of  this  section.  To  whom  is  it  to 
be  given  1  To  the  sheriff.  For  the  pur- 
pose of  including  corresponding  officers 
such  as  the  sergeant-at-mace  of  the  Mayor's 
Court,  section  168  is  enacted.    It  i»  con- 
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tended  that  the  words  "officers  charged 
with  the  execution  of  process  "  include  all 
persons  on  whom  the  duty  devolves.  I 
cannot  agree  with  that  contention.  The 
section  refers  to  the  sheriff  or  other  officer 
charged  to  execute  process  by  the  consti- 
tution of  the  Court  from  winch  it  issues. 
As  to  the  effect  of  the  notice  if  it  had  been 
served  before  the  proceeds  were  handed 
over  to  the  sergeant-at-mace,  I  do  not 
express  an  opinion,  but  I  am  inclined  to 
think  that  it  would  not  have  been  sufficient. 
As  soon  as  the  agency  was  determined  by 
handing  over  the  money,  I  am  satisfied 
that  the  officer  in  question  was  no  longer 
the  agent  of  the  sergeant-at-mace. 

BowBN,  L.  J. — I  am  of  the  same  opinion. 

Order  discharged. 

Solicitors— Davidson   &    Morriss,  for   tmstee ; 
D.  Blelloch,  for  execution  creditor. 


1884.    1  BERKELEY  V.   THOMPSON 

Dec.  4.  j  AND  OTHEBS. 

Bastardy  —  Jurisdiction  —  Service  in 
Scotland  of  Summons  issued  in  England 
— Bastardy  Laws  Amendment  Actf  1872 
(35  0&  36  Vict.c,  65),  ss.  3  and  4 — SumToary 
Jurisdiction  Act,  1879  (42  d^  43  Vict,  c.  49), 
ss.  51  and  54 — Summary  Jurisdiction 
(Process)  Act,  1881  (44  <^  45  Vict.  c.  24), 
ss.  4  and  6. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Hep.  M.C.  57.] 
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Licensing  Act,  1872  (35  <^  36  Vict.  c. 
94), «.  42 — Benewal  of  Licence — Adjourn- 
ment— Objection. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Bep.  M.C.  78.] 


[IN  THE  COUBT  OF  APPEAL.] 

1885       '  ^        ^^  parte  sibeth  ; 
Jan.  16. 


CI    \ 
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in  re  sibeth.* 


Bcmkruptcy  -*-  Beputed  Ownership  — 
Separate  Property  of  Wife  in  Possession  of 
Husband — Marriage  Settlement  in  Foreign 
Coumtry, 


A  domiciled  Englishman  marrtea  a 
Prussian  suJbject  f7»  Prussia.  Prior  to  the 
marriage  the  intending  husband  and  wife 
entered  into  a  contract  cuscording  to  Prus- 
sian law  whereby  she  became  entitled  to 
certain  articles  as  her  separate  property. 
No  trustee  was  appointed^  but  by  that  law 
the  administration  of  the  separate  property 
of  the  wife  belonged  to  the  husband.  The 
husband  became  bankrupt  in  England  at 
a  time  when  some  of  the  property  comprised 
in  the  contract  was  in  his  possession: — 
Held,  ^kU  the  property  was  in  the  posseS" 
sion  of  the  husbarid  as  trustee  for  the  wife, 
and  therefore  it  did  not  pass  to  the  trustee 
in  bankruptcy. 

Appeal  of  the  wife  of  W.  £.  Sibeth,  a 
bankrupt,  fix>m  the  decision  of  the  Re^s- 
trar  refusing  an  application  that  certain 
articles  which  had  been  in  the  possession 
of  the  husband  at  the  time  of  his  bank- 
ruptcy should  be  delivered  by  the  trustee 
to  her  as  being  her  separate  properfy. 

The  bankrupt  was  domiciled  in  Englaiidy 
and  in  1846  married  his  wife,  who  was  a 
Prussian  subject,  in  Prussia.  Before  the 
marriage,  a  marriage  contract  was  drawn 
up  in  accordance  with  the  Code  Ni^l^n, 
which  was  in  force  in  the  district ;  and  it 
was  admitted  by  the  trustee  in  the  bank- 
ruptcy that  the  effect  of  the  contract  ac- 
cording to  Prussian  law  was  that  the  wife 
became  entitled  to  the  articles  in  question, 
so  far  as  they  were  identified,  as  her 
separate  property.  No  trustee  of  the 
separate  property  was  appointed  by  the 
contract,  but  there  was  evidence  that  under 
the  Code  Napoleon  the  husband  was  the 
administrator  of  the  separate  property  of 
the  wife.  In  October,  1883,  the  husband 
became  bankrupt  in  England. 

The  Registrar  having  held  that  the  trus- 
tee was  entitled  to  the  articles  in  question 

*  Coram    Brett,    M.B.,    Cotton,   L.J.,    and 
Lindley,  L  J^. 
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as  being  at  the  oommenoement  of   the 
bankrupU^^  in  the  bankrupt's  order  and 
disposition  us  reputed  owner, 
The  wife  appealed. 

Winalou),  Q.C.,  and  G.  W.  Latvrance,  for 
the  appellant. — By  the  Prussian  law  the 
husband  is  the  administrator  of  the  sepa- 
rate property  of  the  wife,  and,  that  being 
by  virtue  of  a  contract,  that  law  follows 
him.  Being  an  administrator,  he  is  also 
a  ti'ustee,  and  where  property  is  in  the 
possession  of  a  trustee  at  the  time  of  his 
bankruptcy  it  is  in  proper  hands. 

Sidney  Wool/,  and  F,  M,  AbrcJuxms^  for 
the  respondent. 

Brett,  M.R. — In  this  case,  the  contract 
having  been  made  in  Prussia  must  be 
construed  according  to  Prussian  law. 
There  is  an  admission  that  by  that  law 
the  construction  of  the  contract  is  that  all 
the  property  in  dispute  is  the  separate 
property  of  the  wife.  The  bankruptcy  of 
the  husband  occurred  in  England,  so  that 
the  bankruptcy  law  here  must  be  relied 
on  in  considering  what  property  passed  to 
his  trustee.  It  was  said  that  even  as- 
suming the  goods  to  be  the  separate  pro- 
perty of  the  wife,  yet  they  must  pass  to 
the  trustee  because  they  were  in  the  re- 
puted ownership  of  the  husband.  But  by 
the  law  of  England,  if  they  are  the  separate 
property  of  the  wife  and  there  is  no  other 
trustee,  the  husband  is  her  trustee.  There- 
fore, the  mere  fact  of  the  husband  being  in 
poesession  of  the  goods  does  not  cause 
them  to  be  in  his  reputed  ownership. 
Therefore  the  appeal  must  be  allowed. 

Cotton,  L.J.,  and  Linoley,  L.J.,  con- 
curred. 

Appeal  aUotoed. 


SoUdtoTB — A.  Howard,  for  appellant ;  M.  Abra- 
faauDS,  Son  Sc  Co.,  for  respondent. 
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Bankruptcy — Disclaimer  of  Lease  mth- 

out  Leave  of  Court — Liability  of  Trustee 

for  Bent  during  Occupation — Bamkruptcy 

Act,  1 883  (46  d:  il  Vict. c.  52),*.  55--Ain*- 

ruptcy  Bules,  1883,  rule  232 

The  Court  has  no  power  to  impose  con- 
ditions upon  a  trustee  disclaiming  a  lease 
wider  section  bb  of  the  Bankruptcy  Act, 
1883,  in  cases  in  which  the  trustee  is 
entitled  to  disclaim  without  tlis  leave  of  the 
Court, 

The  debtor  was  the  tenant  of  certain 
premises,  93  Kingsland  Road,  Middlesex. 

On  the  1st  of  August,  1884,  the  debtor 
was  adjudicated  bankrupt  and  an  order 
made  for  a  summary  administration  of  the 
estate  under  section  121  of  the  Bankruptcy 
Act,  1883. 

On  the  16th  of  August,  1884,  it  was 
arranged  between  the  landlord  and  the 
chief  official  receiver  that  the  landlord 
should  be  paid  211,  the  balance  of  former 
rent  due  by  the  debtor  and  secured  by  bill 
of  exchange,  and  should  give  leave  to  the 
chief  official  receiver  to  hold  a  sale  upon  the 
premises,  the  landlord's  leave  being  neces- 
sary under  the  terms  of  the  lease.  The 
landlord  was  also  paid  a  quarter's  rent  due 
on  the  24th  of  June,  1884,  for  which  he 
had  a  right  to  distrain.  The  sale  was 
held  on  the  29th  of  August,  1884. 

Notice  to  disclaim  was  given  on  the  8th 
of  September,  1884,  and  possession  taken 
by  the  landlord  on  the  18th  of  September 
following. 

The  landlord  now  applied  to  the  Court 
for  an  order  upon  the  chief  official  receiver 
to  pay  out  of  the  debtor's  estate  36/.  18*. 
for  rent  due  during  the  occupation  of  the 
premises  between  the  24th  of  June  and  the 
19th  of  September,  1884. 

F.  C.  Willis,  for  the  landlord,  contended, 
first,  that  the  trustee  in  fact  agreed  to  pay 
the  landlord  for  the  occupation  of  the  pre- 
mises from  the  24th  of  June  to  the  19th  of 
September,  1884;  and,  secondly,  that,  even 
if  there  were  no  such  agreement,  it  was 
just  that  payment  should  be  made  for  such 
occupation,  and  the  Court  had  power  to 
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order  the  trustee  to  do  so.  He  cited  Ex 
parte  Izard  ;  in  re  Bushell  (^Vo.  2)  (1). 

Muir  MacKenziSy  having  referried  upon 
the  tirst  point  to  the  evidence  to  shew  &at 
there  was  in  feet  no  agreement  by  the 
trustee  to  pay  the  rent  claimed,  submitted, 
upon  the  second  point,  that  as  soon  as 
there  was  a  valid  disclaimer  by  the  trustee, 
be  was  not  liable  for  rent  from  the  date  of 
the  vesting  in  him  of  the  debtor's  property 
— Bankruptcy  Act,  1883,  s.  56,  sub-s.  2  ; 
where  the  trustee  is  obliged  to  come  to  the 
Court  for  leave  to  disclaim,  the  Court  has 
power  to  impose  terms — section  55,  sub- 
section 3 ;  but,  as  the  trustee  was  not 
obliged  to  obtain  the  leave  of  the  Court 
here,  this  being  a  summary  administration 
— section  55,  sub-section  3 ;  Bankruptcy 
Rules,  1883,  rule  2326— the  Court  had  no 
power  to  make  the  order  asked  for.  He 
referred  to  Reed  v.  Harvey  (2). 

WUUs,  in  reply. 

Cavg,  J. — The  first  point  I  have  to  de- 
termine is,  whether  in  point  of  fact  there 
was  an  agreement  by  the  official  receiver 
to  pay  rent  during  the  period  for  which 
the  claim  is  made.  Upon  that  point  I  find 
that  there  was  no  agreement.  Then  as 
to  the  second  paH  of  the  case,  have  I 
any  authority  to  order  the  official  receiver 
to  pay  for  the  occupation  of  these  pre- 
mises during  the  sale  of  the  debtor's  goods, 
and  afterwards  until  the  19th  of  Septem- 
ber  1  I  cannot  make  the  order  if  the  Act 
does  not  give  me  the  power.  My  powers 
are  strictly  limited  by  the  terms  of  the  Act 
and  the  rules  made  thereunder.  The  sec- 
tion of  the  Act  which  deals  with  this 
matter  is  section  55,  which  provides  by  sub- 
section 2  that  a  disclaimer  of  onerous  pro- 
perty by  a  trustee  shall  operate  to  discbarge 
the  trustee  from  all  personal  liability  in 
respect  of  the  property  disclaimed,  as  from 
the  date  when  the  property  vested  in 
him.  Then  follow  powers  I  am  aUowed  to 
exercise  before  permitting  the  trustee  to 
disclaim.  When  the  trustee  comes  before 
me  to  obtain  leave  to  disclaim  I  may 
impose  conditions  of  granting  leave ;  but 
my  powers  to  do  so  are  express.  Conse- 
quently, if  the  trustee  is  not  obliged  to 

(1)  Law  Rep.  23Ch.  U.  116. 

(2)  40   Law   J.   Rep.  Q.B.   295;  Law   Rep. 
6  Q.B.  D.  184. 


come  to  me  before  disclaiming,  my  power 
to  impose  terms  is  clearly  gone.  Then 
there  are  general  rules  which  allow  the 
trustee  to  disclaim  without  leave  in  certain 
cases,  of  which  the  present  case  is  one. 
Whether  this  matter  was  considered  by 
the  Legittlature  or  not,  I  cannot  say,  but 
the  effect  is  that  the  trustee  here  can  dis- 
claim  without  coming  before  me,  and  there- 
fore my  power  to  impose  terms  is  gone. 
Therefore,  I  have  no  power  to  make  the 
order  asked  for,  and  the  application  must 
be  refused,  with  costs. 

Application  rtfvsed^  with  costs. 

Solicitors- R.  Ward,  for  Zerfass ;  W.  W. 
Aldiidge,  for  official  reoeiver 


r  THE      ATTOSNST  -  GENERAL 

1885.         J      (informant)  v.  the  mak- 
March  11, 20.  ]      QUis  of  ailesbubt  and 

[^     OTHERS  {defendants), 

Revenue  —  Probate  Duty — Money  in- 
vested in  Land — Order  of  Lords  Justices 
in  Lunacy  —  Conveyance  to  Heirs  and 
Assigns — Intention  to  consider  Land  as 
PersonaUy. 

By  order  of  the  Lords  Justices  of  Appeal 
sitting  in  Lunacy ,  the  accumulations  ofth^ 
personal  estate  of  a  lunatic  icere  invested 
in  the  purchase  ofland^  and-  conveyances 
were  made  to  the  use  of  the  committees  ofikt 
lunatic,  their  heirs  amd  assigns,  upoti  trust 
Jor  the  luneUic,  his  executors,  administra- 
tors, and  oMigns;  certain  powers  of  leasing 
and  sale  were  given  to  the  committees,  and 
declarations  were  inserted  in  each  convey- 
ance that  the  premises  thereby  granted  were 
to  all  interits  and  purposes  to  be  considered 
as  part  of  the  personal  estate  of  the  lunaUe : 
— Held,  that  the  accumtUations  so  invested 
were  liMe  to  probate  duty. 

1.  Information  by  the  A ttomey-QeDeral 
to  recover  the  duty  payable  under  the 
Customs  and  Inland  Bevenue  Act,  1881, 
in  respect  of  certain  investments  represent- 
ing portions  of  the  personal  estate  and 
effects  of  Sir  Henry  Meux,  late  of  36 
Groevenor  Square,  in  the  county  of  Mid- 
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dlesex,  baronet,  deceased,  of  whose  will  the 
defendants  are  the  executors,  and  have  ap- 
plied for  and  obtained  probate  in  England. 

2.  By  an  inquisition  dated  the  17th  of 
June,  1858,  under  an  order  of  the  Lords 
JustioeB  of  Appeal  sitting  in  Lunacy,  the 
said  Sir  Henry  Meux  was  found  to  be  of 
unsound  mind,  and  the  defendant,  then 
Lord  Ernest  Bruce,  now  Marquis  of 
Aileebury,  and  Richard  Arabin,  were  ap- 
pointed committees  of  his  estate,  and  upon 
the  death  of  the  said  Richard  Arabin  in 
1865,  Viscount  Maiden  was  appointed  a 
committee,  and  on  the  death  of  the  said 
Viscount  Maiden,  William  St.  Julian 
Arabin  was  similarly  appointed.  The  said 
Sir  Henry  Meux  continued  of  unsound 
mind  until  his  death,  and  his  estate  was 
managed  and  administered  by  the  said 
committees,  acting  under  the  orders  of  the 
Lords  Justices  sitting  in  Lunacy.  Very 
laige  sums  of  money,  part  of  the  personal 
estate  of  the  said  Sir  Henry  Meux,  accu- 
mulated in  Court  to  the  credit  of  the 
lunatic's  estate,  and  these  sums,  with  the 
sanction  of  the  said  Lords  Justices,  were 
expended  from  time  to  time  by  the  com- 
mittees of  the  lunatic  in  the  purchase  of 
land,  the  amount  so  expended  exceeding 
one  million  pounds  sterling. 

3.  The  defendants  allege  that  the  follow- 
ing is  a  correct  list  of  the  purchases  so  made, 
and  of  the  dates  of  the  conveyances  thereof 
to  the  committees  as  trustees  for  the  per- 
sonal estate  of  the  said  lunatic. 

[Here  follows  a  schedule  of  the  property 
purchased.] 

4.  All  the  said  purchases  were  directed 
to  be  carried  out  by  orders  in  Lunacy 
specially  applied  for  on  each  occasion.  In 
the  first  and  third  purchases  of  land  by  the 
said  committees  (namely,  those  the  con- 
veyances whereof  are  dated  the  28th  of 
March,  1862,  and  the  14th  of  March,  1865) 
the  conveyances  were  directed  by  the 
orders  approving  the  purchases  to  be  made, 
and  were  in  fact  made,  to  the  use  of  the 
trustees,  their  heirs  and  assigns,  upon  trust 
to  raise  the  amount  of  the  purchase- money, 
and  subject  thereto  upon  trust  for  Sir 
Henry  Meux,  his  heirs  and  assigns.  In 
all  the  purchases  (excepting  the  first  and 
third)  the  conveyances  are  to  the  use  of 
the  committees,  their  heirs  and  assigns, 
in  trust  for  ^ar  Henry  Meux,  his  exeou- 
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tors,  administrators,  and  assigns,  and  there 
are  declarations  in  each  case  that  the 
premises  granted  are  to  all  intents  and 
purposes  to  be  considered  as  part  of  the 
personal  estate  of  the  said  Sir  Henry 
Meux.  The  conveyances  were  drawn  in 
conformity  with  tbe  terms  of  the  several 
orders  of  the  Court  sanctioning  the  re- 
spective investments,  the  intention  (as  the 
informant  submits)  and  the  legal  effect 
being  that  the  nature  and  character  of  the 
property  as  part  of  the  personal  estate  of 
Sir  Henry  Meux  should  not  be  in  any 
way  altered  by  the  fact  of  the  investments 
being  made,  and  that  it  should  remain 
personal  estate  of  the  lunatic  at  his  death. 
5.  The  following  statement  shews  the 
form  of  the  conveyance  made  of  the 
Wootton  Bassett  estate,  and  all  the  other 
conveyances  (with  the  exception  of  the 
two  above  mentioned)  were  to  the  like 
purport  and  effect.  By  an  indenture  dated 
the  30th  of  June,  1866,  expressed  to 
be  made  between  the  Right  Hon.  George 
William  Frederick  Earl  of  Olarendon, 
K.G.,  of  the  first  part.  Sir  Henry  Meux, 
Baronet,  of  the  second  part,  and  the  Right 
Hon.  Ernest  Augustus  Charles  Brudenell 
Bruce,  commonly  called  Lord  Ernest 
Bruce,  and  the  Hon.  Arthur  de  Vere 
Capel,  commonly  called  Viscount  Maiden, 
of  the  third  part,  reciting  an  agreement  in 
writing  bearing  date  the  19th  of  June, 

1865,  and  made  between  the  said  George 
William  Frederick  Earl  of  Clarendon  of 
the  one  part,  and  the  said  Sir  Henry  Meux 
by  the  said  Lord  Ernest  Bruce  and  Richard 
Arabin,  the  then  committees  of  his  estate, 
of  the  other  i)art,  for  the  purchase,  sub- 
ject to  the  approval  of  the  Lord  Chancellor, 
for  the  price  of  225,000^.,  exclusive  of 
timber,  of  the  manors,  advowson,  mes- 
suages, fiu*ms,  land,  tenements,  and  here- 
ditaments thereinafter  described ;  and  re- 
citing that  by  virtue  of  an  order  dated  the 
24th  of  November,  1865,  and  a  certificate 
of  Francis  Barlow,  Esq.,  one  of  the  Masters 
in   Lunacy,  dated  the  3rd  of  February, 

1866,  both  made  in  the  said  matter  of  the 
lunacy  of  the  said  Sir  Henry  Meux,  the 
said  Lord  Ernest  Bruce  and  Viscount 
Maiden  were  the  committees  of  the  estate 
of  the  said  Sir  Henry  Meux ;  and  reciting 
that  by  an  order  of  the  23rd  of  February, 
1866,  and  made  in  the  said  matter,  it  was 
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upon  the  petition  of  the  said  Lord  Ernest 
Bruce  and  Yisooont  Maiden  ordered  that 
the  said  Masters  in  Lunacy  should  settle 
and  approve  of  a  proper  conveyance  of  the 
estate  comprised  in  the  said  agreement  of 
the  19th  of  June,  1865,  to  the  petitioners 
or^some  other  proper  parties,  in  trust  for 
the  s&dd  Sir  Henry  Meuz,  his  executors, 
administrators,  and  assigns,  with  a  de- 
claration that  the  said  estate  was  to  be 
considered  as  part  of  the  personal  estate  of 
the  said  Sir  Henry  Meux,  and  with  powers 
of  sale,  exchange,  and  leasing,  with  the 
provision  that  during  the  continuance  of 
the  unsoundness  of  mind  of  the  said  Sir 
Henry  Meux  and  until  the  proceedings  in 
the  said  matter  should  be  superseded,  such 
powers  were  not  to  be  exercised  without 
the  approval  of  the  Lord  Chancellor  or  the 
Lords  Justices  of  her  Majesty's  Court  of 
Appeal,  eiilrusted  by  virtue  of  the  Queen's 
sign  manual  with  the  care  and  commit- 
ment of  the  custody  of  idiots  and  lunatics 
and  their  estates,  and  that  the  rest  of  the 
petition  should  stand  over  and  come  on  to 
be  heard  with  the  Master's  certificate  of 
his  approval  of  the  said  conveyance ;  and 
reciting  that  the  Masters  in  Lunacy  had 
settled  and  approved  of  those  presents  as  a 
proper  conveyance  to  be  executed  in  pur- 
suance of  the  last-redted  order ;  and  re- 
citing that  by  an  order  dated  the  25th  of 
May,  1866,  and  made  in  the  said  matter 
on  the  petition  of  the  said  Lord  Ernest 
Bruce  and  Viscount  Maiden,  it  was 
amongst  other  things  ordered  that  the 
said  agreement  dated  the  19th  of  June, 
1865,  should  be  carried  into  effect  on  be- 
half of  the  said  Sir  Henry  Meux :  It  was 
witnessed  that  in  pursuance  and  perform- 
ance of  the  said  agreement  of  the  19th  of 
June,  1865,  and  in  consideration  of  the 
sums  of  225,000^.  and  7,3572.  9«.  lOc^. 
sterling  (being  the  price  of  timber),  making 
together  the  sum  of  232,357^  9fl.  lOd, 
sterling,  to  the  said  Earl  of  Clarendon  paid 
at  or  immediately  before  the  execution  of 
those  presents  by  the  Accountcoit-General 
of  the  Court  of  Chancery  out  of  a  fund 
standing  to  the  credit  of  the  matter  of  Sir 
Henry  Meux,  Baronet,  a  person  of  un- 
sound mind,  and  which  fund  formed  part 
of  the  personal  estate  of  the  said  Sir  Henry 
Meux,  the  said  Earl  of  Clarendon  oon* 
veyed  the  manor,  lands,  and  hereditaments 


thereinafter  particularly  mentioned,  situate 
in  the  paiishes  of  Wootton  Baasett  and 
Lydiard  Tregooze,  in  the  county  of  Wilts, 
with  the  appurtenances,  unto  and  to  the 
use  of  the  said  Lord  Ernest  Bruce  and 
Viscount  Maiden,  their  heirs  and  assigns 
for  ever,  upon  trust  for  the  said  Sir  Henry 
Meux,  his  executors,  administrators,  and 
assigns ;  and  certain  powers  of  leasing  and 
sale  were  given  to  the  said  trustees  over 
the  said  hereditaments.  And  it  was 
thereby  declared  that  the  manors,  ad- 
vowsons,  hereditaments,  and  premises 
thereinbefore  expressed  to  be  thereby 
granted,  were  to  all  intents  and  purposes 
to  be  considered  as  part  of  the  personal 
estate  of  the  said  Sir  Henry  Meux. 

6.  The  said  Sir  Henry  Meux,  being  still 
of  unsound  mind,  died  on  the  1st  of  Jan- 
uary, 1883.  By  his  will  dated  the  8th  of 
August,  1856,  and  a  codicil  dated  the  3id 
of  July,  1857,  the  said  Sir  Henry  Meux 
had  made  certain  dispositions  of  his  real 
estate  and  also  of  his  personal  estate, 
and  the  said  will  and  c:)dicil  were  duly 
proved  by  the  defendants  the  Marquis  of 
Ailesbury,  Bichard  Hunter,  and  Charles 
Baring,  the  executors  therein  named,  on 
the  20th  of  February,  1883,  in  her 
Majesty's  Court  of  Probate.  Pursuant  to 
the  Customs  and  Inland  Bevenue  Act, 
1881,  the  defendants  made  an  affidavit  on 
applying  for  probate  as  to  the  amount  of 
the  personal  estate  of  the  said  Sir  Heniy 
Meux,  but  in  such  affidavit  they  did  not 
include  the  value  of  the  hereinbefore-men- 
tioned investments,  except  the  first  and 
thii'd,  which  they  did  include.  The  de- 
fendants contend  that,  notwithstanding 
anything  in  the  orders  of  the  Court  or  in 
the  conveyances  of  ihe  said  properties, 
these  investments,  so  £Bir  as  fiscal  purposes 
are  concerned,  are  not  part  of  the  personal 
estate  and  effects  of  the  deceased,  and  that 
the  value  thereof  ought  not  to  be  included 
in  the  affidavit  for  probate,  and  they  decline 
to  pay  the  duty  thereon  unless  oompelled 
by  the  decision  of  a  competent  l^gpd 
authority. 

Sir  H.  JoffMS  (The  AUamey-General) 
and  Va/ugJum  Hawkins  appeared  in  sap- 
port  of  the  information. 

Horace  Davey,  Q.C.,  and  Arthur  Leaek^ 
for  the  defendants. 
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The  arguments  are  sufficiently  dealt 
with  in  the  judgment;  the  following 
authoritieB  were  cited — AuxUey  v.  AwdUy 
(1),  Ex  parte  Annandale  (2),  In  re  Bad- 
eoek  (3),  In  re  Pares  (4),  The  Attorney- 
G^eneral  v.  HuJthuck  (5),  The  Attamey- 
Oeneral  ▼.  Brunning  (6),  The  Advocate- 
General  v.  AnstnUher  (7),  Tait  v.  Lath- 
bury  (8),  The  AUomey-General  ▼.  Mangles 
(9),  Curteis  v.  TTorma^i  (10),  Oxenden  v. 
Compton  (11),  Malson  v.  iStin/!5  (12),  ^rc«r 
T.  iV«r  (13),  Lewin  on  Trusts  (14),  and 
Elmer's  Lunacy  Practice. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  (Mathew,  J., 
and  Smith,  J.)  was  delivered  on  the  20th 
of  March  hy 

Smith,  J. — The  question  in  this  case  is 
whether  the  sum  of  about  a  million  ster- 
ling, which  was  formed  out  of  the  accu- 
mulations of  the  personal  estate  of  the 
late  Sir  Heniy  Meux  after  he  became 
lunatic,  and  was  invested  in  the  purchase 
of  land,  is  or  is  not  liable  to  probate  duty. 
On  the  17th  of  June,  1858,  under  an 
order  of  the  Lords  Justices  sitting  in 
Lunacy,  Sir  Henry  Meux  was  found  to 
be  of  unsound  mind,  and  the  Marquis  of 
Ailesbury  and  another  were  appointed 
committees  of  his  estate. 

Prior  to  his  becoming  insane,  as  appears 
from  the  statement  of  counsel  in  the 
course  of  the  argument,  Sir  Henry  Meux 
had  executed  a  will  by  which  he  declared, 
amongst  other  things,  that  all  accumula- 
tions which  might  accrue  from  his  per- 
sonal estate  were  to  be  invested  in  consols 
and  other  stocks,  and  were  to  be  con- 
sidered part  of  his  residuaiy  personal 
estate.     By  the  will  his  eldest  son  was 

(1)2  Vem.  Ch.  Rep.  192. 
(2)  1  Amb.  Rep.  80. 
(.3)  4  MyL  Sl  Cr.  440. 

(4)  Law  Rep.  12  Ch.  D.  333. 

(5)  63  Lew  J.  Rep.    Q.B.    146 ;   Law   Rep. 
13  Q.B.  D  275. 

(6)  8  H.L.  Gas.  243 ;  80  Law  J.  Rep.  Bzch. 
379. 

(7)  13  So.  SeflB.  Gas.  (2nd  Series),  450. 

(8)  .35  Beay.  112 ;  Law  Rep.  1  Eq.  174. 

(9)  5  M.  &  W.  120. 

(10)  Law  Rep.  10  Gh.  D.  172. 

(11)  2  Vea  jon.  69. 

(12)  8  Beav.  368 ;  Law  Rep.  7  Ghanc.  App.192. 

(13)  Law  Rep.  22  Gh.  D.  622. 

(14)  7th  ed.  sect.  27,  p.  397. 
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made  residuary  legatee  of  the  personalty 
and  devisee  of  the  realty. 

Between  the  17th  of  June,  1858,  and  the 
date  of  the  death  of  Sir  Henry  Meux,  the 
accumulations  of  his  personal  estate  were 
paid  into  Court  to  the  credit  of  his  estate, 
and  from  time  to  time,  upon  petition  of  the 
committees,  the  Lords  Justices  of  Appeal 
sitting  in  Lunacy  ordered  that  such  accu- 
mulations should  be  invested  in  the  pur- 
chase of  lands,  and  that  the  Masters  in 
Lunacy  should  settle  and  approve  of  proper 
conveyance  on  the  behalf,  and  declared 
that  the  lands  so  purchased  should  be 
considered  as  part  of  the  personal  estate 
of  the  lunatic,  and  that  the  conveyances 
should  contain  terms  of  such  exchange 
and  leasing  usual  in  cases  of  settlement  of 
real  estate. 

Pursuant  to  these  orders  estates  were 
from  time  to  time  purchased  by  the  com- 
mittees by  means  of  the  accumulations 
above  mentioned,  and  conveyances  of  real 
estates  were  accordingly  settled  and  after- 
wards approved  by  the  Masters  in  Lunacy. 
Certain  of  the  estates  so  purchased  were 
conveyed  to  the  committees,  their  heii^ 
and  assigns,  to  the  use  of  the  said  com- 
mittees, their  heirs  and  assigns,  upon  trust 
for  Sir  Henry  Menx,  his  heini  and  aasigns 
for  ever,  and  in  these  conveyances  there 
were  contained  declarations  by  the  com- 
mittees that  the  lands  conveyed  should  be 
vested  in  them  upon  trust  to  raise  the 
purchase-moneys  as  therein  mentioned, 
and  to  pay  the  same  when  levied  to  Sir 
Henry  Meux,  his  executors,  administrators, 
and  assigns. 

As  to  the  portions  of  the  accumulations 
which  were  so  invested  no  question  arises. 
Probate  duty  has  been  duly  paid  thereon, 
and  it  was  not  suggested  that  such  moneys, 
though  invested  in  land,  and  remaining  so 
invested  at  the  date  of  the  death  of  the 
lunatic,  did  not  form  part  of  his  personal 
estate  and  therefore  liable  to  probate  duty. 

It  happened,  however,  that  conveyances 
in  a  different  form  were  taken  of  the  other 
estates  purchased  by  means  of  the  residue 
of  the  accumulations  pursuant  to  the 
orders  of  the  Lords  Justices  above  men- 
tioned, and  it  was  contended  by  the  de- 
fendants that  by  reason  of  the  form  of 
such  conveyance  the  accumulations  so  in- 
vested were  to  be  held  to  be  part  of  the 
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real  and  not  the  personal  estate  of  the 
lunatic,  and  consequently  not  liable  to 
probate  duty. 

It  was  argued  for  the  Crown  that  a  rule 
existed  to  the  effect  that  the  Lords  Jus- 
tices would  not  vary  or  change  the  pro- 
perty of  a  lunatic  so  as  to  alter  the  succes- 
sion thereto,  and  the  cases  of  Awdley  v. 
Awdley  (1),  Ex  parte  Annandale  (2),  In 
re  Badcock  (3),  and  In  re  Pares  (4) 
were  cited  in  support  of  the  contention. 
The  existence  of  this  rule  was  disputed 
by  the  defendants.  It  appears  to  us, 
however,  that  the  rule  does  exist;  but 
be  that  as  it  may,  in  our  judgment  the 
Lords  Justices  clearly  expressed  their  in- 
tention in  their  orders  to  this  effect — that 
they  did  not  intend  to  vary  or  change  the 
property  of  the  lunatic  so  as  to  alter  the 
succession  thereto,  and  that  the  accumu- 
lated personal  estate  of  the  lunatic  to  all 
intents  and  purposes  should  be  considered 
as  part  of  his  personal  and  form  no  part 
of  his  real  estate. 

The  accumulations  of  the  personal  estate 
of  the  lunatic  were  to  be  invested  in 
lands,  and  only,  as  it  seems  to  us,  for  safe 
and  secure  investment  until  either  the 
lunacy  should  be  superseded  or  the  lunatic 
died,  whichever  event  should  first  happen. 
It  was  argued  by  Mr.  Davey,  on  behalf  of 
the  defendants,  that  the  conveyances  were 
alone  to  be  looked  at,  and  that  they  must 
be  construed  as  if  they  had  been  executed 
by  Sir  Henry  Meux  himself  when  sane,  and 
without  reference  to  the  orders  made  by 
the  Lord  Justices  sitting  in  Lunacy,  and 
that  by  the  construction  of  the  convey- 
ances the  property  was  to  be  enjoyed  as 
realty  and  not  as  personalty,  and  that 
such,  in  fact,  was  the  effect  of  the  convey- 
ance. He  argiied  that  to  constitute  the 
property  in  question  personal  property  at 
the  date  of  the  death  of  the  lunatic,  and 
thereby  liable  to  probate  duty,  an  impera- 
tive trust  for  sale  ought  to  have  been  in- 
serted in  the  conveyance  itself  whereby 
the  realty  was  to  be  converted  into  per- 
sonalty, and  tJiat  no  such  trust  was  to  be 
found  in  the  present  conveyance;  that, 
even  if  an  implied  trust  for  sale  would 
suffice,  there  must  be  shewn  to  exist  a 
binding  agreement  by  the  testator  to  sell 
and  convert  the  land  into  money,  or  a 
direction  to  seU  not  dependent  upon  the 


election  of  the  testator.  He  cited  the  casoB 
of  Mat8on  v.  Stoift  (12),  The  AUanuff' 
General  v.  Brunning  (6),  and  The  AUomsy- 
General  v.  HiM^uk  (5)  in  support  of  tbls 
argument.  He  also  insisted  that  no  implied 
trust  for  sale  at  aJl  could  be  held  to  exist 
in  the  present  case,  because  there  was  an 
express  trust  for  sale  contained  in  the  con- 
veyance which  negatived  the  existence  of 
any  implied  trust.  He  also  argued  that  a 
trust  is  only  to  be  implied  when  it  is  ne- 
cessary, and  it  could  not  be  necessary  in 
the  present  case,  inasmuch  as  by  the  will 
of  Sir  Henry  Meux  his  eldest  son  was  made 
residuary  legatee  of  both  personalty  and 
realty,  and  that  consequently  there  was 
no  one  capable  of  calling  for  a  conversion, 
and  that  therefore  no  trust  for  sale  could 
be  implied. 

In  the  first  place  we  think  that  the 
contention  that  in  this  case  the  convey- 
ances ought  only  to  be  looked  at  cannot  be 
maintained.  The  deeds  recite  the  orders 
of  the  Lords  Justices,  and  proceed  to  con- 
vey the  estates  purchased  by  means  of  the 
accumulations  to  the  committees  upon 
trust  for  Sir  Henry  Meux,  his  executors, 
administrators,  and  assigns,  until  either 
the  inquisition  as  regardi  the  lunatic's  un- 
soundness of  mind  is  superseded,  or  until 
his  death,  whichever  should  first  happen, 
and  until  such  time  the  grantees  are  in- 
vested with  powers  of  leasing,  selling,  or 
exchanging.  In  oar  judgment,  the  deu- 
intention  as  expressed  by  the  documents 
is,  that  the  personalty  of  the  lunatic 
should  continue  as  personalty,  and  should 
not  form  part  of  his  real  estate.  We  do 
not  doubt  that  where  in  a  conveyance 
there  is  an  express  trust  for  sale — or, 
indeed,  an  implied  trust,  as  contended  for 
by  Mr.  Davey — money,  though  invested  in 
land  at  the  date  of  the  testator's  death, 
would  be  held  chaigeable  with  probate 
duty — and  this  is  admitted ;  yet  it  by  no 
means  follows  that  it  is  in  such  cases  only 
and  in  none  other  that  moneys  so  invested 
are  to  be  held  to  be  personalty  and  liable 
to  duty.  No  case  waR  produced  to  shew 
that  this  was  so.  The  principle  upon 
which,  as  it  seems  to  us,  that  the  existence 
of  an  express  or  an  implied  trust  for  sale 
has  been  held  sufficient  to  render  moneys 
invested  in  land  personalty  is  that  such 
trusts  indicate  sufficiently  the  intention  of 
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the  person  so  investing  that  his  personalty, 
though  invested  in  land,  should  remain 
personalty,  and  so  liable  to  probate  duty. 
We  think  that  these  are  not  the  only  ways 
by  which  such  an  intention  can  be  in- 
dicated. 

Even  assuming,  as  Mr.  Davey  contends, 
that  there  is  not  such  an  implied  trust  for 
sale  as  would  indicate  such  intention,  yet 
we  are  of  opinion  that  the  intention  is 
clearly  expressed  in  the  case  by  the  order 
of  the  Lords  Justices,  and  the  conveyance 
consequent  thereon,  as  was  said  by  Lord 
Murray  in  the  case  of  The  Advocate- 
General  V.  AnetnUher  (7).  If  the  object 
of  the  instrument  is  simply  to  obtain 
security,  and  not  to  change  its  character 
from  personalty  to  realty,  then,  though 
the  personalty  may  be  invested  as  realty, 
personalty  it  remains,  and  liable  to  the 
fiscal  duties  as  such. 

In  our  judgment,  the  case  of  The 
Attomey-Oeneral  v.  Af angles  (9),  which 
was  pressed  upon  us,  in  no  way  conflicts 
with  thia  All  that  was  decided  in  that 
case  was  that  that  which  had  been  realty, 
and  was  realty,  still  remained  realty,  al- 
though a  testator  had  made  a  declamtion 
in  his  will  that  it  should  be  considered  as 
personalty  at  his  death.  Here  the  subject- 
matter  which  was  originally  personalty 
was  ordered  by  competent  authority  to 
retain  its  character  though  invested  for  a 
time  in  land.  Why  is  not  an  express 
declaration  .of  equal  avail  to  the  implica- 
tion of  intention  to  be  derived  from  the 
mere  fact  of  trusts  for  sjile  being  included 
in  the  conveyance  1  In  our  judgment  it  is. 

A  farther  point  was  taken  by  Mr.  Leach 
on  behalf  of  ihe  defendants,  though  it  was 
not  argued  or  taken  by  Mr.  Davey,  which 
was  that  the  Lords  Justices  had  no  power 
to  order  and  declare  that  the  then  accu- 
molations  to  be  invested  in  land  should  be 
considered  personalty  and  form  part  of  the 
lunatic's  personal  estate.  He  argued  that 
— ^inasmuch  as  by  the  Lunacy  Regulation 
Act,  1853,  section  119,  a  power  was  given 
to  the  Lords  Justices  to  order  when  lands 
were  sold  thit  the  then  proceeds  should 
go  to  the  heir,  there  being  no  provision 
for  the  converse  case — namely,  that  when 
personalty  was  invested  in  realty  the  pro- 
ceeds should  go  to  the  next-of-kin — there- 
fore the  Ix^ds  Justices  acted  without 
Vol.  64.— Q3. 
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authority  in  making  the  order  which  they 
did.  And  he  also  cited  Freer  v.  Freer  (13) 
before  Mr.  Justice  Chitty.  The  decision  in 
that  case  in  no  way  supports  his  proposi- 
tion. We  do  not  doubt  that  the  Lords 
Justices  sitting  in  Lunacy  have  followed 
what  we  understand  to  have  been  a  long 
and  well-established  practice,  and  cer- 
tainly one  which  is  sanctioned  by  the  book 
of  practice  upon  the  subject  (see  Elmer's 
Lunacy  Practice),. ajid  we  are  of  opinion 
that  they  had  full  power  to  do  what  they 
did. 

In  our  judgment  the  accumulations  in 
this  case  are  liable  to  probate  duty,  and 
we  give  judgment  for  the  Crown,  with 
costs. 

Judgrnent /or  the  Crown. 


Solicitors— The  Solicitor  of  Inland  Revenue, 
for  informant ;  Hunters,  Gwatkin  &  Haynes, 
for  defendants. 


1884  f  THE  QUEEN    V.    THE    OVER- 

N         21    29    1        SBIS^  0^   S'^*    MART   MAG- 
JNOV.        ,     -.  j^       DALENE,   BEEMONDSEY. 

Poor  —  Bate  — Assessment  —  Valuation 
Metropolis  Act  (32  <k  33  Vict.  c.  67),  ss.  46 
and  47 — Provisional  List — AUercUion  in 
Value — Discretion  of  Overseers  as  to  send- 
ing in  Promsional  List — Mandamus. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  68.] 


1884.     Ilane  (appellant)    v.    collins 
Dec.  16.  j  (respondent). 

Sale  of  Food  and  Drugs  Act,  1875,  s.  6 
— Article  of  Food — Sale  to  Prejudice  of 
Purchaser — Skimmed  Milk. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Kep.  M.C.  76.] 
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QUEEN'S  BENCH  DIVISION. 


[N.S. 


1885 
April 


[IN  THE  COURT  OF  APPEAL.] 

THE  QUEEN  V.  THE  JUDGE  OF 
THE  CITY  OP  LONDON  COURT 
AND  CLAXTON  AND  HASKELL.* 


85.     /' 
U29.| 


Practice — Action  under  the  Employers* 
LiabUUy  Act  (43  d;  44  Vict.  c.  42),  s.  6— 
BemovcU  o/y  into  High  Court — Stay  o/Fro- 
ceedings  in  Courvty  Court — 19  ds  20  Vict, 
c.  108.  a.  39. 

The  Employers*  Liability  Act  ^43  d:  44 
Vict.  c.  42),  which  provides  by  section  6  thxU 
actions  brought  under  it  shaU  be  brought 
in  a  County  Court,  but  may  be  removed 
by  either  party  into  a  superior  Court  in 
like  manner  and  upon  the  sarn^  conditions 
a^  an  cation  comm^enced  in  the  County 
Court  may  be  removed,  does  not  so  incor- 
porate aU  the  provisions  of  the  County 
Courts  Act,  1856  (19  d  20  Vict.  c.  108. 
s,  Z9)f  <M  to  entitle  the  defendant,  when  ac- 
tion is  brought  claiming  more  than  bl.,  to 
give  notice  that  he  objects  to  the  action  being 
tried  in  the  County  Court,  to  give  security, 
and  thereupon  to  have  all  the  proceedings 
in  the  County  Court  stayed. 

Judgment  of  the  Queen* s  Bench  Division 
affirmed. 

Appeal  by  the  defendants  in  two  ac- 
tions of  ClaoBton  v.  Lucas  ds  Aird  and 
MasheU  v.  Lucas  ds  Aird  from  the  judg- 
ment of  the  Queen's  Bench  Division  dis- 
charging a  rule  nisi  for  a  prohibition  to 
the  Judge  of  the  City  of  London  Court. 

The  case  is  reported  ante  p.  301,  sub 
nova.  Claxton  v.  Lucas  ds  Aird. 

The  plainti£&  brought  two  actions  in 
the  City  of  London  Court  pursuant  to 
the  Employeis'  Liability  Act  (43  <fe  44 
Yict.  c.  42),  and  under  section  6  of  that 
Act  they  brought  them  in  that  Court  as 
the  County  Court  for  the  district,  and  in 
each  action  3002.  was  claimed  as  damages 
for  injuries  received. 

The  defendants  gave  notice,  under  19  & 
20  Yict.  c.  108.  s.  39,  that  the  actions  were 
actions  of  tort  in  which  more  than  52. 
was  claimed,  and  that  they  objected  to  the 
action  being  tried  in  the  County  Court ; 
and  upon  their  giving  security  the  actions 
were  stayed. 

The  plaintifEs  thereupon  brought  actions 

♦  Coram  Brett,  M.R.,  Baggallay,  L.J.,  and 
3oweQ,  L.J, 


in  the  High  Court;  but  being  advised  tiiat 
the  High  Court  had  no  jurisdiction  to  try 
them,  they  afterwards  discontinued  those 
actions  and  applied  to  the  Judge  of  the 
City  of  London  Court  to  remove  the 
stay  of  proceedings,  to  restore  the  actions 
in  that  Court  to  the  list,  and  to  try  them. 

The  Judge  granted  the  application. 

The  defendants  then  obtained  a  role 
nisi  for  a  prohibition  to  the  Judge,  which 
was  afterwards  discharged. 

The  defendants  appealed. 

McCaU,  for  the  appellants. — ^These  ac- 
tions are  actions  for  tort,  in  which  a  sum 
exceeding  61.  is  claimed ;  they  are  therefore 
within  19  &  20  Vict.  c.  108.  s.  39.  The 
Employers'  LiabiHty  Act  (43  &  44  Vict 
c.  42)  does  not  exclude  the  operation  of  that 
Act,  for  it  provides  in  section  6  that  the 
actions  brought  under  it  may  be  removed 
into  a  superior  Court  in  the  same  way  as 
an  action  begun  in  the  County  Court :  so 
that  the  defendants  are  entitled  to  the 
procedure  pointed  out  in  19  dls  20  Vict 
c.  108.  s.  39,  and  then  all  proceedings  in 
the  County  Court  are  to  be  stayed.  The 
Employers'  Liability  Act  does  not  create  a 
new  cause  of  action ;  it  merely  prevents  the 
defendant  from  setting  up  a  certain  de- 
fence. 

Home  Fayne  and  6.  S.  Bower,  for  the 
plainti£&,  were  not  called  on. 

Brett,  M.R. — ^I  am  of  opinion  tiiat 
this  prohibition  cannot  be  granted,  and 
therefore  that  this  appeal  must  fail. 
The  Employers'  Liability  Act  (43  &  44 
Vict.  c.  42)  provides  by  section  6  that 
"  Every  action  for  recovery  of  compen- 
sation under  this  Act  shall  be  broo^t 
in  a  County  Court,  but  may,  upon  the  ap- 
plication of  either  plaintiff  or  defendant, 
be  removed  into  a  superior  Court  in  like 
manner  and  upon  the  same  conditions  as 
an  action  commenced  in  a  County  Court 
may  by  law  be  removed." 

The  words  "  under  this  Act "  shew  that 
before  this  statute  the  things  which  are 
by  it  made  causes  of  action  were  not 
causes  of  action  in  any  Court  before  this 
statute  was  passed.  That  statute  may  be 
said  to  have  invented  five  new  causes  of 
action,  and  the  statute  which  gives  the 
new  causes  of  action  also  gives  the  remedy. 
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That  remedj  is  to  be  sought  in  the  County 
Court,  and  I  am  inclined  to  think  that 
the  High  Court  would  have  no  jurisdiction 
to  try  those  causes  of  action.  Then  the 
section  says  that  the  action  may  be  re- 
moved ;  if  it  were  so  removed,  then  the 
High  Court  would  of  course  have  jurisdic- 
tion to  try  the  cause  of  action. 

Even  if  it  be  not  true  that  these  five 
causes  of  action  are  new  causes  of  action, 
still  the  five  causes  of  action  are  enu- 
merated in  the  statute,  and  the  statute  also 
points  out  the  remedy :  the  action  is  to  be 
removed  in  the  manner  and  on  the  same 
conditions  as  an  action  commenced  in  a 
County  Court  may  be  removed ;  but  that 
does  not  introduce  the  provisions  as  to 
stay  which  are  contained  in  section  39  of 
19  &  20  Vict.  c.  108  into  the  Employen' 
liability  Act,  it  only  introduces  the  parts 
of  that  section  which  apply  to  the  mode  of 
removal.  If  it  be  said  that  orders  for  the 
removal  of  actions  under  the  Employers' 
Liability  Act  have  been  often  refused,  then 
I  would  say  that  I  should  think  the  re- 
fusal was  right,  for  the  statute  states 
dearly  that  the  County  Court  is  the 
tribunal  in  which  the  action  is  to  be  tried, 
and  I  do  not  think  such  an  action  ought 
to  be  removed  simply  because  of  the 
amount  of  the  damages  claimed,  unless 
some  difficult  question  of  law  is  raised 
or  the  facts  are  very  complicated;  but 
if  it  be  said  that  the  refusal  to  remove 
has  been  based  on  an  idea  that  19  &  20 
Vict.  c.  108.  s.  39  applies  so  as  to  entitle 
the  defendant  to  a  stay  of  proceedings  on 
his  giving  notice  and  security  under  that 
section,  then  I  am  of  opinion  that  that 
idea  is  based  on  an  erroneous  construction 
of  the  Employers'  Liability  Act. 

Bagqallat,  L.  J.,  and  Bowsn,  L.  J.,  con- 
ourred* 

Appeal  diamissed. 


Solicitors — Banger   &    Bnrton,  for  plaintiffs; 
Cope  k,  Ck>.,  for  defendants. 
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5.         > 
4,  llj 


In  re  sanbebs;  ex  parte 

SERGEANT. 


Landlord  cmd  Tenant — Dietreas — Agri- 
cultural Holdinga  {England)  Act^  1883  (46 
d:  47  Vict.  c.  61),  m.  62  and  ei— Authority 
to  act  as  Distress  Bailiff— Area  of  Au^ 
thority. 

A  distress  was  levied  upon  a  holding  to 
which  the  Agricultural  Holdings  {England) 
Actf  1883,  appliedy  hy  a  person  having  au* 
thority  to  act  as  a  baU^ff  under  the  Act  from 
a  Cottnty  Court  Judge  but  not  from  the 
Judge  of  the  County  Court  district  where 
the  holding  was  situate: — ^Held,  that  the 
enactment  of  section  52 — that  "  no  person 
shall  act  as  a  bailiff  to  levy  any  distress  on 
any  holding  to  which  dhis  Act  appUes 
unless  ....  authorised  to  act  as  a  bailiff 
by  ,  *  ,  ,  the  Judge  of  a  County  Court" — 
v)as  satisfied  by  atUhority  from  the  Judge 
of  any  County  Court,  notusithstanding  the 
enactment  of  section  61  that  ***  County 
Court  *  in  relcUion  to  a  holding  means  the 
County  Court  within  the  district  whereof 
the  holding  or  the  larger  part  thereof  is 
situate" 

This  was  an  appeal  against  an  order  of 
the  York  County  Court,  whereby  it  was 
declared  that  a  distress  levied  upon  fann- 
ing stock  and  other  chattels  of  Sanders  by 
the  appellant  (Sergeant),  for  rent  due  to 
one  Bhodes,  was  an  ^^al  distress,  as 
made  on  a  holding  to  which  the  Agricul- 
tural Holdings  (England)  Act,  1883  (1), 

(1)  46  &  47  Vict,  c  61.  b.  62 :  "  From  and 
after  the  commencement  of  this  Act  no  person 
shall  act  as  a  bailiff  to  levy  any  distress  on  any 
holding  to  which  this  Act  applies  unless  he  shall 
be  authorised  to  act  as  a  buliff  by  a  certificate 
in  writing  under  the  hand  of  the  Judge  of  a 
County  Court ;  and  every  County  Court  Judge 
shall  on  or  before  the  31st  of  December,  1883, 
and  afterwards  ....  as  occasion  shall  require 
appoint  a  competent  number  of  fit  and  proper 
persons  to  act  as  such  bailiffs  as  aforesaid.  If 
any  person  so  appointed  shall  be  proved  to  the 
satisfaction  of  the  said  Judge  to  have  been 
guilty  of  any  extortion  or  other  misconduct  in 
the  execution  of  his  duty  as  a  bailiff,  he  shall 
be  liable  to  have  his  appointment  cancelled  by 
the  said  Judge." 

Section  61 :  "  In  this  Act  .  .  .  'County  Court' 
in  relation  to  a  holding  means  the  County  Court 
within  the  district  whereof  the  holding  or  the 
larger  part  thereof  is  situate.** 


332 


QIIESN'S  BENCH  DIVISIOK. 


[N.S. 


Tn  re  Sanders;  ex  parte  Sergeant ,  Bankr. 

applied,  bj  a  bailiff  not  authorised  to  act  as 
a  bailiff  in  respect  of  that  holding,  and  it 
was  ordered  that  the  appellant  should  pay 
the  proceeds  of  the  levy  to  the  official 
receiver.  The  material  facts  appearing 
were  as  follows : — The  debtor,  Sanders,  a 
farmer,  of  Wetherby,  in  the  county  of 
York,  was  tenant  to  Rhodes  of  a  holding  to 
which  the  Agricultural  Holdings  (England) 
Act,  1883  (1),  applied,  situate  within  Uie 
district  of  the  County  Court  holden  at 
Tadcaster.  The  appellant,  an  auctioneer 
(on  the  30th  of  October,  1884),  under  in- 
structions from  Rhodes,  levied  the  distress 
in  question  upon  that  holding.  The  ap- 
pellant had  no  certificate  from  the  Judge 
of  the  Tadcaster  County  Coru^  authorising 
him  to  act  as  a  bailiff  under  the  Act  (1), 
but  had  a  certificate  under  the  Act  from 
another  County  Court  Judge,  of  which 
the  following  is  a  copy: — "I,  Francis 
Alfred  Bedwell,  Judge  of  County  Courts, 
by  this  certificate  given  under  my  hand  in 
pursuance  of  the  power  entrusted  to  me 
by  the  Agricultural  Holdings  (England) 
Act,  1883,  do  authorise  and  appoint  Harry 
Sergeant,  of  Selby,  in  the  county  of 
York,  ...  to  act  as  a  bailiff  under  the 
said  Act.  F.  A.  Bedwell,  Judge.  Hull, 
December  15,  1883."  A  receiving  order 
was  made  in  the  matter  of  Sanders'  estate 
on  the  4th  of  November,  1884,  and  the 
official  receiver  on  the  9th  of  December, 
1884,  obtained  the  order  now  appealed 
against. 

A,  C.  NicoU,  for  the  appellant. — ^The 
Act  (1)  requires  only  that  a  bailiff  levying 
a  distress  upon  a  holding  to  which  the  Act 
applies  shall  have  been  authorised  to  act 
as  a  bailiff  by  the  Judge  of  "  a  County 
Coiurt."  Consequently,  the  appellant  being 
authorised  to  act  as  a  bailiff  under  the 
Act  by  the  Judge  of  a  County  Court,  though 
not  by  the  Judge  of  the  County  Court  of 
the  district  where  the  holding  was  situate, 
the  distress  was  not  contrary  to  the  Act. 
Even  if  contrary  to  the  Act  it  would  not 
be  void. 

J/.  J.  Muir  Mackenzie,  for  the  respon- 
dent.— On  the  true  construction  of  the 
Act  (1)  the  bailiff  must  be  appointed  by 
the  Judge  of  the  County  Court  of  the  dis- 
trict where  the  holding  or  the  larger  part 
thereof  is  situate,  in  accordance  with  the 


interpretation  of  ** County  Court"  con- 
tained  in  section  61.  That  construction 
harmonises  entirely  with  the  language  and 
provisions  of  section  52.  For  a  person 
cannot  be  '^  authorised  "  to  act  as  a  bailiff 
beyond  the  area  of  the  authority  of  the 
Judge  appointing  him ;  nor  can  a  County 
Court  Judge  know  how  to  ''appoint  a 
competent  number  of  fit  and  proper  per- 
sons to  act  as  "  bailiffs,  if  the  area  within 
which  they  are  to  act  is  not  to  be  the  area 
of  his  own  jurisdiction,  with  the  needs  of 
which  he  is  presumably  acquainted,  but 
England  at  large,  with  aU  the  other  County 
Court  Judges  of  England  appointiDg 
bailiffs  for  the  same  area;  and,  further, 
section  52  goes  on  to  say  that  ''if  any 
person  so  appointed  shall  be  proved  to  the 
satisfaction  of  the  said  Judge  to  have  been 
guilty  of ...  .  misconduct ....  he  shall 
be  liable  to  have  his  appointment  sum- 
marily cancelled  by  the  said  Judge."  The 
construction  placed  upon  the  Act  by  the 
County  Court  Judge  was  therefore  right 

NicoUy  in  reply. — ^The  interpretation 
clause  as  to  "  County  Court "  can  only  be 
referred  to  where  the  Act  speaks  of  a 
County  Court  in  relation  to  a  holding, 
which  is  not  the  case  in  section  52.  Where 
the  Act  means  a  particular  County  Court, 
it  says  "the  County  Court,"  instead  of 
saying,  as  in  section  52,  "  a  County  Court." 
Thus  section  9,  dealing  with  references 
under  the  Act,  says,  by  sub-section  6,  if 
either  party  fails  to  appoint  a  referee,  "the 
County  Court  shall  ....  appoint  .... 
a  referee" ;  and  section  10  and  section  11 
in  like  manner  use  the  words  "  the  County 
Court."  Section  23,  section  26,  section  27, 
and  section  29  also  say  "  the  County  Court" 
And  generally  throughout  the  Act,  wher* 
ever  a  particular  County  Court,  instead  of 
any  County  Court,  is  meant,  the  language 
used  is  different  from  the  language  of  sec- 
tion 52. 

Cave,  J. — ^This  is  a  case  raising  a  qaes- 
tion  of  great  importance  in  reference  to 
the  construction  of  section  52  of  a  very 
important  Act,  the  Agricultural  Holdings 
(England)  Act,  1883  (1).  That  section 
says  :  [His  Lordship  read  it]  It  is,  I  think, 
quite  clear  that,  grammatically,  the  words 
"  under  the  hand  of  the  Judge  of  a  County 
Court "  mean  under  the  hand  of  the  Judge 
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of  any  Clouoty  Court.  Is  there  anything 
to  du^laoe  that  grammatical  construction  1 
I  think  not.  The  interpretation  clause  in 
section  61,  which  says  that  ''  In  this  Act 
.  .  .  .  'County  Court'  in  relation  to  a 
holding  means  the  County  Court  within 
the  district  whereof  the  holding  or  the 
larger  part  thereof  is  situate/'  does  not,  I 
think,  apply  at  all  where  the  Act  speaks  of 
"  a  County  Court "  and  not  of  "  the  County 
Court."  There  are  cases  where  the  expres- 
sion '^the  County  Court"  clearly  is  used 
not  "in  relation  to  a  holding,"  but  in  rela- 
tion to  something  else — for  instance,  the 
residence  of  some  person  concerned.  On 
the  other  hand,  there  are  cases  where  the 
expression  "  the  County  Court "  is  used  in 
relation  to  a  holding.  But  what  ground 
is  there  for  applying  the  interpretation 
clause  here,  where  the  expression  used  is 
"  a  County  Court "  %  The  object  of  the 
Legislature  in  this  enactment  of  section  52 
obviously  was  to  prevent  misconduct  by  a 
bailiff  employed  to  levy  a  distress ;  and 
with  that  view  the  Legislature  has  required 
that  the  bailiff  shall  be  a  person  approved 
of  by  a  County  Court  Judge.  No  doubt, 
in  entrusting  to  the  County  Court  Judges 
the  power  of  appointing  persons  who  might 
be  employed  as  bailifis,  the  Legislature 
took  into  account  the  knowledge  which 
each  Judge  would  presumably  possess  of 
what  would  probably  be  the  practical  needs 
of  his  district ;  but  the  Legislature  has 
not,  I  think,  shewn  any  intention  of  limit- 
ing the  area  within  which  a  bailiff  might 
lawfully  act  to  the  area  of  the  jurisdiction 
of  the  Judge  appointing  him.  I  think 
that  the  construction  put  upon  the  Act  by 
the  learned  County  Court  Judge  was 
wrong,  and  that  a  Cotmty  Court  Judge 
has  power  to  appoint  a  bailiff  who  may 
levy  a  distress  anywhere.  That  is  enough 
for  the  determination  of  the  matter  before 
us;  but  I  must  say  also  that  I  should 
hceitate  to  yield  to  the  second  contention 
necessary  to  the  support  of  the  respon- 
dent's case ;  I  am  not  satisfied  that  if  the 
distress  contravened  the  Act  it  would  be 
void.  I  am  of  opinion  that  the  order  of 
the  County  Court  Judge  must  be  reversed. 
Wilis,  J. — I  am  of  the  same  opinion. 
To  begin  with,  the  grammatical  construc- 
tion of  section  52  appears  to  me  to  be 
perfectly  plain.     But,  however  plain  the 
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section  in  itself  may  be,  we  must  give  effect 
to  the  interpretation  clause  if  it  applies. 
Is,  then,  the  phrase  "  County  Court "  in 
section  52  used  in  relation  to  a  holding  1 
That  is  the  question.  I  think  the  phrase 
is  not  so  used.  And  that  view  is  com- 
pletely borne  out  if  one  examines  the  rest 
of  the  Act  The  only  places  where  the 
expression  "a  County  Court"  is  used, 
besides  section  52,  are  section  24,  section 
30,  and  section  32.  In  all  other  cases 
where  the  words  "  County  Court "  are 
used  they  are  preceded  by  the  definite 
article  "  the,"  the  use  of  which  necessitates 
a  reference  to  some  source  of  interpretation 
or  other  for  the  purpose  of  ascertaining 
what  County  Court  is  meant.  Of  the 
three  cases  in  which  the  indefinite  article  * 
''  a  "  is  used,  two,  namely  section  30  and 
section  32 — the  former  speaking  of  '*  the 
sum  charged  by  the  order  of  a  County 
Court  under  this  Act,"  and  the  latter 
speaking  of  "  an  assignment  of  any  charge 
made  by  a  County  Court  under  the  provi- 
sions of  this  Act" — clearly  mean  simply 
the  County  Court  to  which  jurisdiction  is 
given,  and  throw  no  light  upon  the  question 
what  County  Court  it  is  to  which  jurisdic- 
tion is  given.  In  the  only  other  case  of 
the  use  of  the  indefinite  article  before 
County  Court,  namely  section  24 — saying 
that  under  certain  circumstances  money 
"  shall  be  recoverable  upon  order  made  by 
the  Judge  of  the  County  Court  as  money 
ordered  by  a  County  Court  under  its  ordi- 
nary jurisdiction  to  be  paid  is  recoverable" 
— it  is  quite  clear  that  ''  a  County  Court" 
does  not  mean  a  particular  County  Court. 
There  is  thus  no  instance  in  the  Act,  unless 
this  section  52  is  one,  where  the  expression 
"  a  County  Court "  is  used  as  meaning  a 
particular  County  Court.  And  there  is  no 
looseness  of  phraseology  elsewhere  in  the 
Act  to  prepare  one  for  finding  language 
used  improperly  in  the  provisions  which 
we  have  to  construe;  on  the  contrary, 
language  is  used  in  this  Act  rather  more 
carefully  than  in  Acts  of  Parliament  gene- 
rally. Thus,  whether  one  looks  to  the 
language  of  section  52  itself  or  to  the 
language  of  the  Act  generally,  there  is 
nothing  in  either  to  countenance  the  con- 
clusion that  in  section  52  the  expression 
"  County  Court "  is  used  "  in  relation  to  a 
holding."    And,  the  sole  object  of  section 
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52  being  that  only  proper  persons  shall 
act  as  bailiffs,  the  object  of  the  section  is 
equally  satisfied  upon  our  construction. 

That  disposes  of  the  case ;  but  I  will 
add,  as  to  the  question  whether  the  distress 
if  contrary  to  the  Act  would  be  void,  that 
I  see  nothing  in  the  Act  of  a  nature  to 
cause  a  person  construing  it  (however 
much  he  may  sympathise  with  its  provi- 
sions) to  read  it  as  going  beyond  its  letter, 
and  that  the  proposition  that  the  distress 
would  be  void  appears  to  me  to  be  a  start- 
ling one.  I  do  not  feel  it  necessary  to  say 
more  upon  that  point,  having  come  to  the 
conclusion  that  the  respondent's  case  fails 
upon  the  first  of  the  two  points  necessary 
for  maintaining  it. 

Order  appealed  from  rescinded. 


Solicitors — Williamson,  Hill  k  Co.,  agents  for 
James  Coates,  Wetherby,  for  appellant; 
Reader  &  Hicks,  agents  for  B.  B.  Thompson, 
Tadcaster,  for  respondent. 
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Penalty — Common  Informer — Vestry — 
QuaUfication — Occup<Uion — Assessment  to 
Poor  Bate — Agreement  by  Owner  of  Here- 
ditaments  to  pay  rates  whether  fferedtta- 
ments  occupied  or  not — Metropolis  Local 
Management  Act,  1855  (18  d:  19  7ict. 
c.  120),  ss,  6  and  54 — Poor  Pate  Assess- 
ment and  Collection  Act,  1869  (32  d:  33 
Vict.  c.  41),  s.  3. 

The  Metropolis  Local  Management  Act, 
1855,  s.  6,  provides  that  "  the  vestry  elected 
under  this  Act  in  any  parish  shall  consist 
of  persons  rated  or  assessed  to  the  relief 
of  the  poor  upon  a  rental  of  not  less  than 
4:01.  per  annum  ;  and  no  person  shall  be 
capcMe  of  acting  or  being  elected  as  one  of 
such  vestry  for  any  pa/rish  unless  he  be  the 
occupier  of  a  house,  lands,  tenements,  or 
hereditaments  in  such  parish,  and  be  rated 
or  assessed  as  aforesaid  upon  such  rental 
as  aforesaid  wUhin  swh  parish  " : — Held, 
that  a  person  is  not  qualified  under  this 


section  unless  he  is  the  occupier  of  a  house, 
dec,  the  rental  of  which  is  not  less  than  40L 

Semble,  in  the  expression  "rated  and 
assessed  as  aforesaid,"  the  word  **  afore- 
said **  refers  to  the  words  "  the  occupier  of 
a  house,  lands,  tenements,  and  heredita- 
ments in  such  parish." 

An  agreement,  under  the  Poor  Bate 
Assessment  and  Collection  Act,  1869,  s.  3, 
by  the  owner  of  hereditaments  to  pay  the 
poor  rates  assessed  in  respect  Owreof,  is  noi 
equivalent  to  the  owner  being  rated  him- 
self. 

Action  tried  in  Middlesex  before  Lopes, 
J.,  without  a  jury. 

The  action  was  brought  by  the  plaintiff, 
as  a  common  informer,  under  section  54 
of  the  Metropolis  Local  Management  Act» 
1855,  to  recover  two  penalties  of  50^.  each 
from  the  defendant  for  having  acted  as  a 
vestryman  of  the  vestry  of  St.  Leonard's, 
Shoreditch,  without  being  qualified  as 
required  by  section  6  of  that  Act. 

The  facts  and  arguments  suffidently 
appear  from  the  judgment. 

Bompas,  Q.C.,  and  BuckniU,  for  the 
plaintiff. 

Winch,  for  the  defendant. 

Cur.  adv.  tmft. 

Lopes,  J.  (on  April  18),  delivered 
judgment  as  follows: — This  action  was 
brought  by  the  plaintiff  against  the  de- 
fendant to  recover  penalties  because  the 
defendant  had  on  two  occasions  acted  as 
a  member  of  the  vestry  of  Shoreditch 
without  being  qualified  by  rating  and  occu- 
pation as  required  by  the  Metropolis  Local 
Management  Act,  1855  (18  &  19  Yict. 
c.  120).  Section  6  of  that  Act  fixes  the 
qualification  of  veBtiymen(l).    They  must 

(1)  The  Metropolis  Local  Management  Act, 
1865  (18  &  19  Vict.  c.  120),  s.  6,  provides  as 
follows : — **  The  vestry  elected  under  this  Act 
in  any  parish  shall  consist  of  persons  rated  or 
assessed  to  the  relief  of  the  poor  upon  a  rental 
of  not  less  than  40Z.  per  annum,  and  no  peisoD 
shall  be  capable  of  acting  or  being  elected  as 
one  of  such  vestry  for  any  parish  unless  he  be 
the  occupier  of  a  house,  lands,  tenements,  or 
hereditaments  in  such  parish,  and  be  rated  or 
assessed  as  aforesaid  upon  such  rental  as  afore- 
said within  such  parish :  Provided  always  that 


Vol.  54.] 


IDCHASLMAS  1884  to  mCHAKT.MAH  188fi. 


335 


-?. 


•i» 


^ 


> 


yitfffg  Y,  Clark. 

'SODS  rated  or  assessed  to  the  relief 
oor  upon  a  rental  of  not  less  than 
nnuiDy  and  no  person  is  to  he 
'cting  or  heing  elected  as  one 
'  for  anj  parish  ''  unless  he 
""r  of  a  house,  lands,  tene- 
'taments  in  such  parish, 
sessed  '*  to  the  relief  of 
utal  of  not  less  than 
H.     25Z.  is  to  be  sub- 
in  cases,  and  there 
^o  a  joint  occupa- 
is  immaterial 
acts  that  any 
of  any  such 
by  rating 
.ed  by  the  Act 
ottenoe  be  liable  to  a 


.ixdant  occupied  a  garden  which 
jointly  rated  with  a  house  lot  to 
.«aother  man  at  18/.  The  defendant 
occupied  nothing  else  within  the  parish. 
He  was  the  owner  of  several  small  tene- 
ments which  were  rented  by  tenants 
whose  names  appeared  in  the  rate-book 
as  occupiers.  The  defendant  had  agreed 
with  the  overseers,  under  section  3  of  the 
Act  32  &  33  Vict.  c.  41,  to  be  liable  for 
the  poor  rates  assessed  in  respect  of.  these 
tenements.  The  aggregate  rental  of  these 
tenements  was  68^,  and  so  appeared  in 
the  rate-book. 

This  case  depends  on  the  construction 
of  section  6  of  the  18  &  19  Vict.  c.  120. 

It  was  contended  by  the  defendant  that 
the  occupation  of  any  rateable  property 
within  the  parish,  however  small  its 
rateable  value,  was  sufficient  to  satisfy  the 
requirement  as  to  occupation;  and  the 
defendant  further  contended  that  he  was 


in  any  parish  in  which  the  number  of  poor  rate 
assessments  at  40Z.  or  upwards  does  not  exceed 
one-sixth  of  the  whole  number  of  such  assess- 
ments, it  shall  not  be  necessary,  in  order  to 
qualify  a  person  to  be  a  vestryman,  that  the 
amount  of  rental  upon  which  he  is  rated  or 
assessed  as  aforesaid  exceed  25^. :  Provided  also 
that  the  joint  occupation  of  any  such  premises 
as  aforesaid,  and  a  joint  rating  in  respect 
thereof,  shall  be  sufficient  to  qualify  each  joint- 
occupier  in  case  the  amount  of  rental  on  which 
all  such  occupiers  are  jointly  rated  will,  when 
divided  by  the  number  of  occupiers,  give  for 
each  such  occupier  a  sum  not  less  than  the 
amount  hereinbefore  required.'* 


rated  in  the  required  amount  because  as 
owner  he  had  agreed  with  the  overseers 
to  be  liable  for  the  poor  rates  assessed  in 
respect  of  the  aforesaid  small  tenements ; 
in  fact  he  contended  that  a  liability  to  pay 
poor  rates  under  an  agreement  with  the 
overseers  was  equivalent  to  being  himself 
rated. 

It  is  material  to  consider  the  objects 
the  Legislature  had  in  view  when  it  im- 
posed the  qualification  contained  in  sec- 
tion 6  on  vestrymen.  I  presume  occupa- 
tion in  the  peiish  was  required  because 
it  was  expedient  that  vestrymen  should  be 
on  the  spot  and  be  conversant  with  the 
locality,  andrateability  to  a  certain  amount, 
in  order  that  they  might  substantially 
contribute  towards  and  have  a  stake  in 
the  funds  which  they  had  to  administer. 
It  is  also  material  to  bear  in  mind  that 
occupation  of  real  property  in  the  parish 
is  necessary  to  render  a  person  liable  to 
be  rated  to  the  relief  of  the  poor  in  that 
parish. 

Bearing  these  matters  in  mind,  I  think 
the  true  construction  of  section  6  is  that 
no  person  is  to  be  qualified  as  a  vestryman 
unless  he  is  an  occupier  of  real  property 
in  the  parish  and  is  rated  or  assessed  in 
respect  of  such  occupation  in  the  specified 
amount.  He  must  be  the  occupier  of  real 
property  to  the  specified  amount.  Nobody 
was  liable  to  be  rated  unless  he  was  an 
occupier,  and  this  may  be  the  reason  why 
the  words  ''as  such  occupier''  were  not 
inserted,  the  Legislature  regarding  such 
words  as  surplusage.  I  am  inclined,  how* 
ever,  to  think  the  first  ''as  aforesaid" 
does  refer  to  the  words  ^'  occupier  of  a 
house,  lands,  tenements,  and  heredita- 
ments," which  almost  immediately  precede. 
But,  whether  this  be  so  or  not,  I  am  dear 
that  a  person  to  be  qualified  must  be  rated  or 
assessed  to  the  required  amount  in  respect 
of  his  occupation. 

Even  if  my  construction  of  section  6 
is  not  correct,  it  seems  impossible  to  con- 
tend successfully  that  the  defendant  was 
rated  in  the  required  amount.  He  could 
not  be  unless  the  agreement  with  the 
overseers  to  pay  the  rates  for  his  tenants 
was  equivalent  to  being  rated  himself. 
This  cannot  be.  The  persons  rated  were 
his  tenants,  the  oocnoiers,  and  not  the 
defendant. 
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I  am  of  opinion,  therefore,  that  the  de- 
fendant was  not  qualified. 

There  must  be  judgment  for  the  plain- 
tiff for  two  penalties — 100/.,  with  costs. 

JtbdgnierU  for  plairUiffy  with  costs. 


Solicitors — Braraall  &  White,  for  plaintiff ;  F. 
R.  Smith  &  Son,  for  defendants. 
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Company  —  Registration  —  Company 
projected  by  less  than  Twenty  subsequently 
increasing  to  more  than  Twenty  Members 
— Agreement  after  Begistration  to  abide  by 
Contracts  m^e  before  Begistration — Com- 
panies Act,  1862  (25  d:  26  Vict.  c.  89),  s,  4. 

An  association  projected  by  less  than 
twenty  persons ,  but  subsequently  increasing 
in  number,  as  soon  a^  it  consists  of  more 
than  tweniy  persons  comes  within  the  pro- 
hibition  in  section  4  of  the  Companies  Act, 
1862. 

And  this  is  so,  notwithstanding  thcU  the 
business  of  the  association  is  carried  on  by 
a  committee  of  less  than  twenty  persons,  as 
agenis  of  the  association. 

Crowther  v.  Thorley  (32  W.  R.  330) 
distinguished. 

Where  such  an  association  established 
for  the  purpose  of  making  loans  to  the 
members  is  subsequently  registered,  it  is 
competent  for  the  several  members  to  agree  to 
treat  the  engagements  entered  into  by  the  old 
associatioti  as  binding  on  the  new  assoda- 
tion  ;  and  the  agreement  of  one  member  is 
a  good  consideration  for  the  agreement  of 
the  others. 

Appeal  of  the  trustee  from  an  order  of 
the  Huddersfield  County  Court  admitting 
a  proof  made  on  behalf  of  the  Star  Inn 
Commercial  and  Building  Society. 

The  Star  Inn  Commercial  and  Building 
Society  was  projected  by  a  meeting  of  ten 
or  eleven  persons  in  January,  1881.  This 
meeting  was  adjourned  to  February,  1881. 


at  which  ten  or  eleven  persons  were  again 
present,  by  whom  it  was  resolved  that 
business  should  be  commenced  on  the  2nd 
of  March,  1881.  On  the  2nd  of  March, 
1881,  the  first  contributions  to  the  society 
were  payable,  and  a  meeting  was  held  on 
that  day.  There  were  then  thirty-one 
members.  Since  the  2nd  of  March,  1881, 
the  number  of  members  was  always  more 
than  twenty.  The  society  was  not  regis- 
tered as  required  by  the  Companies  Act, 
1862. 

By  the  rules  of  the  society  it  was  pro- 
vided that  the  officers  of  the  society 
should  consist  of  a  president,  vice-president, 
steward,  secretary,  and  acommittee  of  seven 
members ;  that  the  committee  should  con- 
duct the  business  of  the  society,  and  should 
be  empowered  to  make  such  by-laws  and 
regulations  for  the  conduct  thereof  as  they 
might  deem  necessary ;  and  that  the  pre- 
sident should  act  as  treasurer  and  trustee, 
and  in  him  should  be  vested  all  property 
and  securities  of  the  society. 

On  the  9th  of  September,  1881,  the 
debtor,  Thomas,  borrowed  100/.  from  the 
society,  for  which  he  gave  a  promisaoiy 
note  and  became  a  member  of  the  society. 
The  loan  was  repayable  by  monthly  in- 
stalments of  II.  Ss.  4d. 

In  consequence  of  the  decision  of  the 
Court  of  Appeal  in  Shaw  v.  Benson  (!)  on 
the  5th  of  June,  1883,  it  was  decided  to 
register  the  society,  and  the  society  was 
accordingly  duly  registered  on  the  25th  of 
June,  1883,  under  the  Companies  Act, 
1862. 

The  memorandum  of  association  of  the 
society  set  forth  that — ^''The  objects  for 
which  the  society  is  established  are :  (a) 
To  acquire  and  take  over  the  business, 
assets,  and  liabilities  of  the  eidsting  society 
known  as  '  The  Star  Inn  Commercial  and 
Building  Society '....;  to  continue  the 
business  of  the  said  society,  and  to  collect 
and  recover  all  or  any  portion  of  the  debts 
due  to  the  said  society  previous  to  the 
registration  of  these  presents,  &cJ* 

Subsequently  to  the  registration  of  the 
society  the  debtor  made  three  payments, 
on  the  4th  of  July,  3rd  of  October,  and 
3rd  of  December,  1884,  on  account  of  the 
loan. 

(I)  62  Law  J,  Bep.  Q.B.  675;    Law  Bep 
11  Q.B.  D.  663. 
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The  debtor  filed  his  petition  on  the  20th 
of  December,  1884,  and  the  appellant  was 
appointed  trustee. 

The  society  tendered  a  proof  in  the 
liquidation  of  Thomas  for  the  amount 
remaining  due  upon  the  loan,  which  the 
trustee  rejected.  On  appeal  to  the  York- 
shire Ck>unty  Court  at  Huddersfield,  the 
learned  County  Court  Judge,  being  of  opi- 
nion that  the  society  was  not  illegal  at  the 
time  the  debt  was  contracted,  as  the  society 
consisted  of  less  than  twenty  members 
when  formed,  reversed  the  decision  of  the 
trustee  and  admitted  the  proof  tendered  on 
behalf  of  the  society. 

The  trustee  appealed. 

Forbes,  Q.C.,  and  E,  W.  Hofrper,  for  the 
trustee,  submitted  that,  as  the  society  was 
unregistered,  and  consequently  ille^,  at 
the  date  of  the  loan  to  the  debtor,  they 
could  not  recover  the  amount,  and  their 
proof  must  be  rejected. 

Mr,  Samuel  Learoyd,  solicitor,  for  the 
Star  Inn  Commercial  and  Building  Society. 
— f^rst,  the  society  originally  consisted  of 
less  than  twenty  members,  and  could  be 
registered  at  any  subsequent  time.  The  4th 
section  of  the  Companies  Act,  1862,  aimed 
only  at  sodetiee  of  more  than  twenty 
members  when  originally  formed ;  for  the 
words  "by  subsequent  admission,"  which 
are  found  in  section  2  of  the  Joint  Stock 
Companies  Act,  1844  (7  &  8  Vict.  c.  110), 
are  purposely  omitted  from  the  present 
Act.  Secondly,  the  business  of  the  society 
was  carried  on  by  a  committee  of  seven 
persons,  and  its  properly  was  vested  in  a 
single  trustee.  Thirdly,  the  debtor  having 
made  payments  to  the  society  after  regis- 
tration, has  adopted  or  acquiesced  in  the 
arrangement  whereby  the  society  sought 
to  cure  its  legal  infirmity  and  make  its 
illegal  compact  legal.  He  referred  to 
Growther  v.  Thorley  (2),  Shaw  v.  Simmons 
(3),  Smith  V.  Anderson  (4),  Caimcross  v. 
Lorimer  (5),  Sharp  v.  Taylor  (6),  Scar/e  v. 
Morgan  (7),  and  In  re  The  Mexican  and 

(2)  32  W.  R.  880. 

(8)  63  Law  J.  Bep.  Q.B.  29;  Law  Rep. 
12  Q.B.  D.  117. 

(4)  60  Law  J.  Rep.  Chanc.  39 ;  Law  Rep. 
16  Ch.  D.  247. 

(6)  7  Jar.  N.8. 149. 

(6)  2  Phill.  801. 

(7)  4  Mee.  &  W.  270 ;  7  Law  J.  Rep.  Ezch.  824. 
Vol.  64.— ()B, 
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South  American  Cojnpcmy  ;  ex  parte  Aston 
(8). 

Forbes,  Q.C,  in  reply. — The  original 
defect  in  the  formation  of  the  society  can- 
not be  remedied — Chapman  v.  Black  (9). 

Cave,  J. — ^The  Star  Inn  Commercial 
and  Building  Society  was  originally  formed 
by  ten  or  eleven  persons,  who  met  together 
on  a  certain  day  in  January,  1881,  and 
who  adjourned  their  meeting  to  the  2nd  of 
February,  1881.  They  then  fixed  the  2nd 
of  March,  1881,  for  the  pajrment  of  con- 
tributions and  for  the  commencement  of 
business;  and  on  the  2nd  of  March,  1881, 
more  than  twenty  persons  became  members, 
and  the  association  has  consisted  of  more 
than  twenty  from  that  day  to  this.  I  am 
of  opinion  that  this  is  clearly  an  associa- 
tion within  the  meaning  of  the  4th  section 
of  the  Companies  Act,  1862.  I  cannot 
assent  to  the  doctrine  that  because  a  society 
is  projected  by  eleven  persons,  and  subse- 
quently grows  to  morethan twenty  persons, 
it  is  outside  the  Act.  This  would  be 
making  a  laughing-stock  of  the  Act  al- 
together. In  iny  view  the  moment  the 
number  of  members  exceeded  twenty  it 
became  illegal  for  them  to  carry  on  business 
without  registration.  Secondly,  it  is  urged 
by  Mr.  Lew)yd  that  although  the  members 
of  the  association  numbered  over  twenty, 
yet  the  business  was  really  carried  on  by 
the  committee  as  trustees  within  the  mean- 
ing of  the  decision  in  Crowther  v.  Tkorley 
(2),  and  consequently  it  was  not  bound  to 
be  registered  under  the  Act.  The  society 
was  a  money-lending  society,  and  the  com- 
mittee carried  on  as  its  agents  the  business 
which  the  individual  members  could  not 
have  carried  on.  The  committee  did  not 
carry  on  business  as  trustees  like  those  in 
Growther  v.  Thorley  (2),  but  carried  on 
business  as  agents  and  officers  of  the 
society.  The  main  object  of  the  society 
in  Crowther  v.  Thorley  (2)  was  to  buy 
freehold  land  and  divide  it  amongst  the 
members,  and  in  my  opinion  the  judgment 
proceeds  upon  the  fact  that  the  trustees 
carried  on  business  in  their  own  names 
and  were  themselves  responsible.  In  this 
case  the  committee  did  not  carry  on  busi- 

(8)  27  Beav.  474 ;  28  Law  J.  Rep.  Chanc. 

631. 

(9)  2  B.  &  Aid.  688. 
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nefis  in  their  own  name;  they  were  ap- 
pointed according  to  the  rules  of  the  society ; 
and  although  they  may  make  by-laws,  yet 
those   by-laws   are   all   of  a  subordinate 
character,  and  the  rules  themselves  cannot 
be  altered  except  by  the  society  in  general 
meeting.    If  I  were  to  hold  that  the  society 
did  not  require  registration,  I  should  be 
holding  practically  that  every  society  num- 
bering over  twenty  members,  the  business 
of    which   was  being  carried   on  by   an 
agent,  does  not  require  registration.     Then 
comes  the  third  point,     I   have  come  to 
the  conclusion,  as  I  have  already  stated, 
that  the  business  was  being  carried  on  by 
the  society  in  an  illegal  manner,  and  that 
down  to  June,  1883,  the  debtor  might  have 
repudiated  his  obligation  to  the  society, 
and  could  not  have  been  compelled  to  pay 
the  money  due  to  the  society ;  but  on  the 
25th  of  June,    1883,   a   very  important 
change  took  place.    It  was  discovered  that 
the  members  were  unprotected  because  they 
were  not  registered,  and  thereupon  they  got 
themselves  registered  under  the  Act.     It 
is  sworn  by  Mr.  Jessop  (10)  that  the  debtor 
had  notice  of  the  incorporation  of  the  society, 
and  that  since  the  incorporation  he  had 
made  three  payments  at  different  periods, 
and   that  he  has  recognised  and  adopted 
the  incorporation.     In  my  opinion  the 
inference  is  that  by  express  agreement  or 
by  acquiescence  the  parties  did  agree  that 
they  would  become  registered,  and  that 
they  would  treat  all  the  engagements  en- 
tered into  by  the  old  society  as  binding 
on  the  new  society.     It  was  competent  for 
the  several  members  to  bind  themselves  to 
their  old  contracts,  and  the  agreement  of 
one  was  a  good  consideration  for  the  agree- 
ment of  the  others.     The  society  was  re- 
gistered, and   I  have  no  doubt  whatever 
that  the  members  continued  to  make  their 
piwments  with  notice  of  that  registration. 
I  nave  offered  the  trustee  an  adjournment, 
to  give  him  an  opportunity  of  shewing  how 
it  was  that  the  debtor  came  to  recognise 
and  adopt  the  registration   and   to   pay 
the  monthly  contributions.     He  has  de- 
clined the  offer,  and  I  am  clearly  of  opi- 
nion that  upon  the  statements  contained 
in  the  affidavit  of  Mr.  Jessop,  and  in  the 
absence  of  any  explanation  as  to  these 

(10)  The  trustee  of  the  Star  Inn  Commeroial 
ana  Building  Society. 


statements  from  the  debtor,  the  proper 
conclusion  is  that  the  debtor  and  t«he  other 
members  did  agree  that  they  would  recog- 
nise and  adopt  the  incorporation  of  the 
new  society,  and  they  would  go  on  with,  the 
new  society  in  the  same  way  as  before  the 
registration. 

I  am  of  opinion  on  these  grounds  that 
there  was  a  good  debt,  and  tibat  the  proof 
ought  to  have  been  admitted,  but  on  dif- 
ferent grounds  from  that  taken  by  the 
County  Court  Judge;  and  I  dismiss  the 
appeal,  with  costs. 

Appeal  dismissed^  tvith  costs. 


Solicitors — C.  Fitch,  agent  for  Milnes  8c  Mar- 
shall, Hnddersfield,  for  the  trustee;  Learojd 
&  James,  agents  for  Learoyd  k.  Piercy,  Hud- 
dersfield,  for  the  Star  Inn  Commercial  and 
Building  Society. 


1885.   1  THE  QUEEN  V,  THE  MATOB  ETC. 

March  23.  j  of  wioan. 

Municipal  OorporaUona — Town  Coun- 
cillor — Resignation  of  Office — Withdrawal 
of  Resignation — 45  i  46  Viet,  c.  50.  s.  36. 

By  section  36  of  the  Municipal  Cor- 
porations Act,  1882,  "a  person  elected  to 
a  corporate  office  may  at  any  time,  by 
writing  signed  by  him  amd  delivered  to 
the  town  clerk,  resign  the  office  on  payment 
of  the  fine  provided  for  rum -acceptance 
thereof,^  and  "  in  any  such  case  the  council 
shaU  forihtoiih  declare  the  office  to  he 
vacant" 

A,  wrote  to  the  town  derk  resigning  his 
office  of  town  councillor,  and  endasing  the 
amount  of  the  fine  payaMe  on  resignation. 
At  the  next  meeting  of  the  town  council  the 
letter  of  resignation  vxm  read,  hut,  on  some 
members  of  the  council  desiring  that  A. 
should  not  resign,  he  consevUed  to  withdravo 
his  resignation: — Held,  that  it  was  not 
competent  to  the  council  to  accept  the 
withdrawal  of  A.^s  resignation,  hut  that 
they  were  bound  by  section  36  to  declare 
the  office  vacant. 

Rule  calling  on  the  mayor,  aldermen, 
and  coimcillors  of  the  borough  of  Wigan 
tQ  shew  cause  why  a  writ  of  mandamMS 
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should  not  issue  directed  to  them,  com- 
manding them  to  declare  and  signify  the 
office  of  Henry  Ackerley  as  councillor  for 
All  Saints' ward  in  the  said  borough  vacant 
by  his  resignation  pursuant  to  the  Muni- 
cipal Corporations  Act,  1882,  s.  36  (1). 
The  office  of  town  clerk  being  about  to 
become  vacant,  Mr.  Ackerley,  the  town 
councillor,  was  desirous  of  being  appointed, 
and  it  being  necessary  that  he  should  cease 
to  be  a  member  of  the  council  (section  17), 
he  wrote  on  the  30th  of  January,  1885,  to 
the  town  clerk  as  follows : — "  Dear  sir, — 
I  beg  to  give  you  notice  that  I  resign  the 
office  of  councillor  for  No.  5  or  All  Saints' 
ward  of  the  borough  of  Wigan.  In  accord- 
ance with  the  Municipal  Corporations  Act, 
1882, 1  b^  to  hand  you  a  cheque  for  25/., 
the  amount  of  the  fine  on  resignation." 

This  resignation  was  entered  on  the 
notice  of  the  council  meeting  for  the  4th 
of  February,  1885,  and  a  notice  to  attend 
that  meeting  was  sent  to  Mr.  Ackerley. 
He  had  not  in  the  meantime  in  any  way 
attempted  to  withdraw  his  resignation, 
nor  had  the  cheque  been  cashed.  At  the 
meeting  of  the  4th  of  February  the  letter 
of  resignation  was  read  by  the  town  clerk. 

Some  members  of  the  council  were 
anxious  that  Mr.  Ackerley  should  not 
resign,  and  after  some  discussion  Mr. 
Ackerley,  who  was  present,  said,  "  I  am 
quite  willing  to  withdraw  my  resignation, 
and  I  shall  be  glad  if  the  council  will 
allow  me  to  do  so."  The  matter  was  then 
allowed  to  stand  over,  and  on  the  6th  of 
February  Mr.  Ackerley  wrote  to  the  town 
clerk  formally  withdrawing  his  resignation. 
Before  the  next  meeting  of  the  town  council 
the  opinion  of  counsel  was  taken  as  to 
whether  it  was  competent  to  the  council 
to  allow  Mr.  Ackerley  to  withdraw  his 
resignation.  The  opinion  (2)  was  to  the 
effect  that  it  was  not;  but  the  council,  not- 
withstanding, refused  by  a  majority  to  act 
upon  the  advice  and  to  declare  the  office 

(1)  Maniclpal  Corporations  Act,  1882  (45  & 
46  Vict.  c.  60),  8.  36 :  "(I)  A  person  elected  to 
a  corporate  office  may  at  any  time,  by  writing 
signed  by  him  and  delivered  to  the  town  clerk, 
resign  the  office,  on  payment  of  the  fine  pro- 

'  vid«i  for  non-acceptance  thereof.  (2)  In  any 
Bodi  case  the  connoil  shall  forthwith  declare 
the  office  to  be  vacant ** 

(2)  The  case  was  submitted  to  Mr.  B.  S. 
Wright 
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vacant,  whereupon  the   rule  nin  for  a 
mandamia  was  obtained  and  issued. 

The  Solicitor-General  {Sir  F.  EerscheU) 
{Channell  with  him)  shewed  cause.  ~  It 
will  be  contended  that,  as  soon  as  the 
letter  was  delivered  to  the  town  clerk,  it 
was  obligatory  on  the  council  to  declare 
the  office  to  be  vacant  under  section  36  (1) ; 
but  it  was  competent  to  Mr.  Ackerley  to 
withdraw  the  resignation  before  it  was 
acted  on,  and  both  parties  consented  to 
this  being  done.  The  ordinary  rule  ap- 
plies by  which  parties  to  an  agreement 
are  allowed  to  withdraw  if  nothing  has 
been  done  to  alter  their  respective  posi- 
tions. The  words  of  the  Act,  "In  any 
such  case  the  council  shall  foi'thwith  de- 
clare the  office  to  be  vacant,"  are  no  doubt 
peremptory,  but  "such  caae"  has  not 
arisen. 

R.  S.  Wright^  in  support.— There  was 
nothing  else  to  be  done  to  complete  re- 
signation either  by  Ackerley  or  the  town 
clerk,  and  the  council  had  no  alternative 
but  forthwith  to  declare  the  office  to  be 
vacant.  Formerly  the  resignation  of  a 
corporate  office  was  not  complete  until 
acceptance,  and  it  was  to  remedy  this  state 
of  things  that  6  &  7  Will.  4.  c.  104.  s.  8 
was  passed,  by  which  the  office  might  be 
resigned  on  payment  of  a  fine.  In  Stani- 
land  V.  Hopkins  (3)  the  Court  were  of 
opinion  that  no  formal  resignation  waa 
necessary,  and  it  was  to  get  rid  of  doubts 
as  to  resignation  that  the  Municipal  Cor- 
porations Act  of  1882  was  passed.  Accept- 
ance is  not  now  necessary  to  complete 
resignation,  and  section  36  is  imperative 
in  its  language.  The  town  council  are 
"forthwith"  to  declare  the  office  to  be 

vacant. 

The  Solidtor-Generalf  in  reply. 

Mathew,  J. — I  am  of  opinion  that  this 
rule  shoidd  be  made  absolute.  The  town 
council  were  wrong  in  resolving  not  to 
accept  the  resignation  of  Mr.  Ackerley. 
All  the  provisions  of  section  36  (1)  neces- 
sary for  a  valid  resignation  appear  to  have 
been  fulfilled  by  him,  the  resignation  was 
complete,  and  the  next  step,  as  indicated 
by  the  succeeding  paragraph,  was  for  the 
council  "  forthwith  "  to  declare  the  office 

(3)  9Mee.&W.178;llLawJ.Rep.Bxoh.65. 
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vacant  The  Solicitoi><j|«n6ral  has  con- 
tended that  these  proceedings  are  to  be 
subject  to  the  ordinary  rule  by  which  par- 
ties to  an  agreement  can  withdraw  before 
either  side  has  acted;  but  the  terms  of  the 
Act  are  too  plain  and  peremptory  for  such 
a  contention  to  prevail.  The  council  had  no 
alternative  but  to  peclare  the  office  vacant. 

Smith,  J. — I  am  of  the  same  opinion. 
Section  36  has  evidently  been  passed  to 
remedy  the  inconveniences  caused  by  the 
earlier  statute  of  6  &  7  Will.  4.  c.  104.  s.  38, 
and  has  provided  the  means  to  be  employed 
by  the  person  wishing  to  resign ;  when  he 
has  complied  with  those  provisions  he  has 
resigned. 

Mr.  Ackerley  intended  to  resign,  and 
appears  to  have  been  of  the  same  mind 
until  the  meeting  of  the  4th  of  February, 
when,  on  some  one  moving  that  his  re- 
signation be  not  accepted,  he  expressed 
himself  as  willing  to  withdraw  his  resigna- 
tion. There  was  no  power,  then,  to  with- 
draw, because  the  council  were  bound  to 
declare  the  office  vacant. 

Rule  absolute, 

Solicitor»--Bum  &  Berridge,  agente  for  J.  Wil- 
son, Wigan,  for  applicant ;  Sharpe,  Parkers  &. 
Co.,  agents  for  M.  Peace,  Wigan,  for  the  Ckw- 
poration  of  Wigan. 


[IN  THE  COURT  OF  APPEAL.] 
1886.    1  ,  . 

MaV  1      I  HJSKJ'ANN   V,   JEUCHNEB,* 

Contrcust — Illegality — Monet/  paid  /or 
Illegal  Object — Completion  of  the  Object — 
Deposit  by  Convicted  Person  to  secure 
Surety /or  good  behaviour. 

Where  a  person  is  upon  conviction  o/  a 
criminal  offence  required  to  Jind  a  surety 
/or  his  good  behaviour,  and  by  agreement 
vjith  his  surety  deposits  money  toith  him, 
he  cam/not  a/terwards  recover  it. 

The  illegal  object  is  sufficiently  complete 
when  the  deposit  has  been  m,ade  amd  the 
9ecurity  executed,  and  the  principal  cannot 
by  repudiating  the  transaction  be/ore  the 
security  is/or/eited  and  the  money  applied 
as  an  indemnity  recover  the  money, 

♦  Coram  Brett,  M.R.,  Baggallay,   L.J.,  and 
Bowen,  L.J. 


The  deposit  o/  money  by  a  person  re- 
quired to  find  a  surety  /or  his  good  be- 
haviour to  secure  his  surety  is  contrary  to 
public  policy,  and  no  legal  contract  arisee 
out  o/it, 

Wilson  V,  Strugnell  (50  Law  J.  Hep. 
M.C.  145 ;  Law  Bep.  7  Q.B.  D.  548)  over, 
ruled. 

Appeal  of  the  defendant  from  the  judg- 
ment of  Stephen,  J.,  at  the  trial  in 
Middlesex  without  a  jury,  in  an  addon 
brought  to  recover  49^  money  had  and 
received  to  the  plaintiff's  use. 

In  April,  1883,  the  plaintiff  was  con- 
victed of  keeping  a  disorderly  house,  and 
was  required  to  find  a  surety  for  his  good 
behaviour  in  50^.  for  two  years.  The 
plaintiff  applied  to  the  defendant  to  be 
surety  for  him.  The  defendant  stipulated 
that  50^.  should  be  deposited  with  him,  to 
be  returned  at  the  end  of  the  two  years  if 
the  security  was  not  forfeited.  The  plaintiff 
deposited  492.  with  the  defendant,  who 
thereupon  became  his  surety.  Before  the 
two  years  had  expired  the  action  was 
brought. 

Stephen,  J.,  gave  judgment  for  the 
plaintiff,  following  his  own  decision  in 
Wilson  V.  Strugnell  (1),  and  being  of 
opinion  that  although  the  plaintiff  could 
not  have  recovered  if  the  security  had  been 
forfeited  and  the  defendant  had  been  eaUed 
on  to  pay  the  penalty,  yet,  as  the  illegal 
contract  had  not  been  fuUy  performed,  ^e 
plaintiff  was  entitled  to  recover  his  money. 

Cock,  for  the  defendant. — first,  if  the 
contract  was  illegal  it  was  sufficiently 
executed  by  the  payment  of  the  money  to 
the  defendant.  WUson  v.  Strugnell  (1)  was 
wrongly  decided,  and  the  case  comes  within 
the  principle  of  Taylor  v.  Chester  (3). 
Bone  V.  Ekless  (3)  was  the  case  of  a  prin- 
cipal recovering  from  an  agent  before  the 
illegal  pui*pose  was  carried  out,  and  Taylor 
V.  Bowers  (4)  was  a  similar  case. 

(1)  50  Law  J.  Bep.  M.C.  145  ;  Law  Bep. 
7  Q.B.  D.  548. 

(2)  38  Law  J.  Bep.  Q.B.  225 ;  Law  fiepi 
4  Q.B.  309. 

(3)  5  Hurl,  k  N.  925 ;  29  Law  J.  Bep.  Bxcfa. 
438. 

(4)  46  Law  J.  Bep.  Q.B.  30;  Law  Bep. 
1  Q.B.  D.  291. 
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[BowEK,  L.J.,  referred  to  Simpson  ▼. 
Blos8  (5).] 

Secondly,  the  contract  was  legal,  and 
the  defendant  is  entitled  to  retain  the 
money  until  the  two  years  have  expired. 
In  Cripps  v.  HartnoU  (6)  a  similar  contract 
was  enforced. 

[Brett,  M.R — In  that  case  the  person 
indemnifying  was  not  the  person  bound  to 
find  the  security.  In  JonM  v.  Orchard  (7) 
Jervis,  C.J.,  said,  ''I  should  be  inclined 
to  think  that  it  would  be  contrary  to 
public  policy  to  imply  a  contract  between 
an  offender  and  his  surety  to  indemnify 
the  surety  in  the  case  of  the  principal's 
non-appearance,  because  the  effect  of  that 
would  be  to  give  the  security  of  one  person 
only  instead  of  the  number  requii^  by 
law  to  insure  the  appearance  of  the  of- 
fender."] 

S,  BauUeTf  for  the  plaintiff,  relied  on  the 
reasoning  in  Wilson  v.  Struffnell  (1). 

Brett,  M.R. — This  is  an  action  on  a 
contract  between  the  plaintiff  and  the 
defendant.  What  is  necessaiy  to  make  a 
contract  binding  if  it  is  not  under  seall 
Thera  must  be  consideration  and  promise. 
If  the  contract  or  an  indivisible  part  of  it 
is  Ulegal,  the  contract  cannot  be  enforced. 
The  49^  was  to  remain  for  two  years  upon 
deposit  if  the  defendant  would  enter  into 
the  bail  bond.  Is  either  one  of  those 
things  iUegalt  Is  it  illegal  to  become 
surety  in  a  criminal  proceeding  in  con- 
sideration of  taking  49^.  ?  It  is,  because  it 
takes  away  from  the  law  and  the  authority 
of  the  law  what  was  intended  to  be  given 
to  it.  The  reason  why  the  law  requires 
sureties  is  because  it  is  to  the  interest  of 
the  sureties  to  see  that  the  principal  does 
what  is  required.  If  they  are  secured  by 
a  deposit,  they  have  no  interest  whatever, 
and  the  law  is  without  the  protection 
which  was  intended.  The  plaintiff  sues 
before  the  expiration  of  the  two  years  to 
recover  back  the  money.  If  the  transac- 
tion was  legal,  the  plaintiff  brought  his 
action  too  soon.  But  the  plaintiff  can 
only  support  his  action  by  saying,  **  I  can 
recover,  because  I  paid  the  money  on  a 

(6)  7  Taunt.  246. 

(6)  32  Law  J.  Bep.  Q.B.  881. 

(7)  16  Com.  B.  Bep.  614 ;  24  Law  J.  Kep. 
C  P.  229. 
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contract  which  was  illegal,  but  that  con- 
tract has  not  been  carried  out."  The 
defendant  says  that  the  plaintiff  cannot 
recover  because  the  whole  contract  on 
both  sides  is  fulfilled.  The  49/.  has  been 
paid,  and  the  security  has  been  entered 
into.  If  the  contract  was  completed  it 
follows  that  the  plaintiff  cannot  recover. 
We  differ  from  the  learned  Judge  in  respect 
of  his  thinking  that  the  contract  was  not 
wholly  concluded.  We  think  it  was.  He 
seems  to  have  thought  that  it  was  not 
concluded  because  the  money  was  not  paid 
under  the  bail  bond.  In  our  opinion  that 
is  not  the  test,  as  the  defendant  by  his 
agreement  with  the  plaintiff  did  not  under- 
take to  pay  under  the  bail  bond.  I  think 
the  plaintiff  can  no  more  recover  after 
the  two  years  than  now.  In  regard  to  the 
case  of  Wilson  v.  SirugneU  (1)  I  do  not 
agree  with  it.    It  is  the  same  case  as  this. 

Bagoallat,  L.J. — In  my  opinion  the 
parties  to  this  action  are  in  paari  delicto. 
In  Taylor  v.  CItester  (2)  Mr.  Justice 
Mellor  says,  **  the  plaintiff  no  doubt  was 
the  owner  of  the  note,  but  he  pledged  it  by 
way  of  security  for  the  price  of  meat  and 
drink  provided  for  and  money  advanced 
to  him  by  the  defendant.  In  order  to  get 
rid  of  the  defence  arising  on  the  plea  Uie 
plaintiff  had  recourse  to  the  special  repli- 
cation in  which  he  was  obliged  to  set  forth 
the  immoral  and  illegal  character  of  the 
contract  upon  which  the  note  had  been 
deposited."  Applying  that  rule  to  this  case, 
I  itank  the  defendant  is  entitled  to  judg- 
ment. I  do  not  express  dissent  from  the 
principle  of  law  laid  down  in  Wilson  v. 
Strugnell  (1),  but  I  think  that  Mr.  Justice 
Stephen  was  wrong  in  holding  that  the 
illegal  purpose  had  not  been  executed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
I  think  the  contract  was  so  far  carried  out 
that  the  plaintiff  cannot  regain  the  money 
paid  by  him. 

Appeal  allowed. 

Solioitors— E.  D.  Lewis,  for  plaintiff ;  Freemaa 
&  Winthrop,  for  d^endant. 
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Bakkruftct.  1  In  re  gillbspie  and  com- 
1885.  >      PANY ;    ex  parte    rkid 

March  11.     I       Am>  son. 


Bankruptcy — Mutual  Dealings — Set-off 
— Dealing  ajfter  act  of  bankruptcy — BtU 
of  Exchange — Bankruptcy  Act,  1883  (46 
d:  47  Vict,  c,  52),  a.  38. 

WTiere  a  creditor  of  a  debtor,  after  the 
debtor^a  bankruptcy  and  with  knowledge 
thereof,  accepts  a  bid  of  exchange,  of  which 
the  debtor  is  holder,  the  creditor  cannot  set 
off  the  debt  due  to  him  before  the  bank- 
ruptcy against  the  claim  of  the  trustee 
upon  the  bill  of  exchange. 

In  re  The  Milan  Tramways  Company  ; 
ex  parte  Theys  (53  Law  J.  Hep.  Chanc. 
1008 ;  Law  Rep.  25  Ch.  D.  587)  fol- 
lowed, 

Elliott  V,  Turquand  (51  Law  J.  Bep. 
P.O.  1;  Law  Rep,  7  App.  Cas.  79)  dis- 
tinguished. 

On  the  9th  of  April,  1884,  a  receiving 
order  of  the  debtor's  estate  was  made,  and 
the  now  trustee  was  appointed  manager  of 
the  business.  At  that  date  the  debtors 
were  indebted  to  Reid  &  Son  to  the  extent 
of  138^.  6s,  6d,  on  an  account  current 
between  them. 

On  the  12th  of  April,  1884,  a  firm  of 
Lamothe  &  Cassar,  being  indebted  to  the 
debtors,  forwarded  to  them  a  bill  of  ex- 
change for  100^.,  dated  the  24th  of  March, 
1884,  and  falling  due  the  14th  of  July, 
1884.  This  bill  of  exchange  was  drawn 
by  one  D.  P.  Adam  upon  Reid  &  Son,  and 
was  indorsed  by  Lamothe  &  Cassar. 

Credit  was  given  to  Lamothe  &  Cassar 
in  the  books  of  the  debtors  for  this  bill. 

On  the  19th  of  AprU,  1884,  Reid  &  Son, 
to  prevent  the  trustee  of  the  debtors' 
estate  from  proceeding  against  the  drawer, 
who  was  resident  in  the  West  Indies,  ac- 
cepted the  bill,  and  subsequently,  on  the 
16th  of  July,  paid  the  amount  thereof 
to  the  trustee,  under  protest,  contending 
that  they  had  a  right  to  set  off  an  aliquot 
part  of  the  debt  of  138Z.  6s.  6d,  against 
the  claim  of  the  trustee  on  the  bill. 

Reid  &  Son  now  applied  for  an  order 
upon  the  trustee  to  refund  to  them  the 
sum  of  1002.,  being  the  amount  of  the  bill 
of  exchange. 


Fyke,  for  Reid  &  Son,  cited  JSUioU  v. 
Turqucmd  (1). 

Yate  Lee,  for  the  trustee. — ^After  the 
commencement  of  the  bankruptcy  there 
can  no  longer  be  mutual  dealings  between 
the  debtor  and  a  creditor ;  the  trustee  does 
not  represent  the  debtor  to  accept  or  create 
liability — AUoway  v.  Le  Steere  (2)  and  Ex 
parte  Dyke  ;  in  re  Morrish  (3).  At  the 
time  of  acceptance  the  bill  of  exchange 
was  the  trustee's,  whose  title  relates  back 
to  the  petition — Bankruptcy  Act,  1883, 
s.  43.  The  case  of  EUiott  v.  Turqwmd  (1) 
is  distinguishable,  on  the  ground  that  the 
act  of  bankruptcy  was  unknown  to  the 
creditor  at  the  time  of  the  dealing  after 
bankruptcy.  He  also  referred  to  Dickson 
v.  Cass  (4)  and  In  re  The  Milan  Tramways 
Company  ;  ex  parte  Theys  (5). 

Fyke,  in  reply. — Set-off  in  bankruptcy 
is  allowed  for  the  purpose  of  doing  justice, 
not  to  prevent  cross-actions. 

[Cave,  J. — Reid  &  Son  were  not  bound 
to  accept  this  bill  of  exchange ;  if  they 
had  not  accepted  it,  the  estate  of  the 
debtor  would  have  got  the  amount  of  it 
elsewhere.] 

Cave,  J.  [having  stated  that  he  found 
the  facts  to  be  as  above  set  out,  pro- 
ceeded :]  Now  the  next  contention  is,  that 
the  bill  of  exchange  in  question  having 
been  accepted  on  the  19th  of  April,  Reid  i 
Son  are  entitled  to  set  off  an  tdiquot  pro- 
portion of  the  debt  due  to  them  from  the 
estate  of  the  debtor.  That  depends  upon 
section  38  of  the  Act.  The  important 
point  to  ascertain  is  down  to  what  time 
mutual  credits  or  dealings  can  goon.  The 
general  proposition  is  contained  in  the 
case  of  In  re  The  Mila/n  Tramways  Com- 
pany  ;  ex  parte  Theys  (5).  Li  the  language 
of  the  Lord  Chancellor  (Earl  of  Selbome), 
"  the  line  is  drawn  at  the  time  of  the  bank- 
ruptcy, and  the  rights  of  the  parties  are 
not  to  be  altered  by  subsequent  trans- 
actions."   Mr.  Pyke  says  that  sectioQ  38 

(1)  51  Law  J.  Rep.  P.O.  1 ;  Law  Rep.  7  App. 
Cas.  79. 

(2)  62  Law  J.  Rep.  Q.B.  38;  Law  Rep. 
10  Q.B.  D.  22. 

(3)  52  Law  J.  Rep.  Chanc.  570 ;  Law  Rep. 
22  Ch.  D.  410. 

(4)  1  B.  &  Ad.  343. 

(5)  63  Law  J.  Rep.  Chanc.  1008 ;  Law  Bep. 
26  Oh.  D.  587. 
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does  not  say  where  mutual  credits  stop,  and 
that  EUioU  y.  Turqtumd  (I)  shews  that  the 
line  cannot  be  drawn  at  bankruptcy  itself. 
That  case  is  an  authority  for  that  proposi- 
tion ;  but  in  that  case  there  had  been  a 
secret  act  of  bankruptcy,  and  all  the  con- 
siderations which  justify  the  decision  fall 
short  of  justifying  me  in  finding  in  Reid  & 
Son's  favour  here.  To  do  so  upon  this  ap- 
plication would  be  to  go  a  step,  and  a  very 
serious  step,  further  than  Elliott  v.  Tur- 
quaTid  (1).  The  Court  in  that  case  care- 
fully alMtained  from  saying  that  mutual 
dealings  would  continue  after  a  known  act 
of  bankruptcy.  It  is  impossible  to  get  over 
the  statement  of  the  law  in  In  re  The 
Milan  Tramways  Company;  ex  parte 
Theys  (5).  The  only  modification  of  the 
principle  there  laid  down  is,  that  where  the 
act  of  bankruptcy  is  seci^t,  the  time  when 
mutual  dealings  end  is  the  time  when  the 
act  of  bankruptcy  is  known.  There  is  no 
authority  to  justify  me  in  canying  the 
exception  a  step  farther.  I  am  of  opinion 
that  the  present  case  falls  within  the 
general  doctrine,  and  not  within  the  excep- 
tion. 

Motion  refusedy  with  costs. 


Solidtors — Irvine  k  Hodges,  for  Beid  &  Son; 
Draces,  Jackson  &  Attlee,  for  trustee. 


1884. 
Dec.  10. 


fInreAK  arbitration  between 

J        WADHAH  AKB  OTHERS  AND  THE 
I        NORTH-EASTERN  RAILWAY  COM- 
PANY. 


Lands  Clauses  Act,  1845 — Compensa- 
tion /or  house  ^'injuriously  affected" — 
Special  Value  as  a  Public-house, 

A  railway  company  having  in  the  exer- 
cise of  the  powers  of  their  Act  incorpora- 
ting the  Lands  Clauses  Act,  1845,  stopped 
up  a  street  in  which  was  a  house  used  as 
a  hotel,  the  question  of  compensation  was 
submitted  to  arbitration.  The  arbitrator 
found  that  the  house,  apart  from  its  special 
value  as  a  hotel  and  pvhlic-houae,  had  been 
vnjurumsly  affected  by  the  works  of  the 
company,  and  he  assessed  the  compensation 
at  the  sum  of  650^.  He  further  stated  by 
way  of  Special  Case  that  the  vcUue  of  the 
house  for  using,  selling,  and  letting  as  a 
hotel  and  publie-house  had  been  diminished 
to  the  exterU  of  9001.,  and  that  if  this  depre- 
cicUion  in  its  special  value  was  taken  into 
account  the  sum  to  be  awarded  as  compen- 
sation should  be  assessed  at  1,550^.  instead 
of  650^; — Held,  thai  the  owner  was  en- 
titled to  compensation  under  the  Lands 
Clauses  Act,  1845, /or  the  depreciation  in 
the  special  value  of  the  premises  as  a  hotel 
and  public-house,  amd  that  he  was  therefore 
entitled  to  the  larger  sum. 


1885. 
Feb.  26. 


THE  WEST  MIDDLESEX  WATER- 
WORKS COMPANY  V,  COLEMAN. 
COLEMAN  V.  THE  WEST  MIDDLE- 
SEX WATERWORKS    COMPANY. 


Waterworks  Company— Premises  occu- 
pied as  a  Public-house — Lease  —Premium 
and  Rent  —  Licence  —  Mode  oj  fixing 
"  Annu(d  Value  ''^Statutes  10  <fc  11  Vict. 
c.  17.  s.  68,  and  15  d:  16  Vict.  c.  clix.  s.  31. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.O.  70.] 


Special  Case  stated  by  an  arbitrator 
under  the  Lands  Clauses  Consolidation  Act, 
1845.  The  claimants  were  owners  in  fee  of 
houses,  land,  and  premises  known  as  the 
Royal  Hotel,  situated  on  a  highway  in  the 
county  of  Durham  known  as  Hudson 
Street.  This  highway  had  been  altered 
and  stopped  by  the  company  in  exercise 
of  the  powers  of  their  Act  incorporating 
the  Lands  Clauses  Act,  1845,  and  in  conse- 
quence the  hotel  had  been  injuriously 
affected ;  and  in  order  to  settle  what 
amount  of  compensation  should  be  paid 
by  the  company,  the  matter  was  submitted 
to  an  arbitrator  under  the  provisions  of 
the  Lands  Clauses  Act^  1845.  The  arbi- 
trator by  his  award  found  that  the  hotel 
and  premises  had  been  injuriously  affected 
by  reason  of  the  execution  of  the  works 
by  the  company,  and  he  assessed  the  com- 
pensation at  ^e  sum  of  6502.,  and  by 
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way  of  Special  Case  for  the  opinion  of  the 
Court  the  arbitrator  stated  as  follows  : — 

"  I  hereby  state  and  find  as  facts  that 
the  said  house  and  premises  known  as  the 
Eoyal  Hotel  have  by  reason  of  the  execu- 
tion by  the  said  company  of  the  said  works 
authorised  by  the  said  Act  been  rendered 
less  suitable  for  the  purposes  of  being  used 
as  a  hotel  and  public-house,  and  by  reason 
thereof  the  value  of  the  said  Royal  Hotel 
for  using,  selling,  or  letting  as  a  hotel 
and  public-house  has  been  diminished.  I 
have  not  in  my  award  allowed  for  any 
sum  as  compensation  for  the  depreciation 
in  the  special  value  of  the  said  Royal 
Hotel  as  a  hotel  and  public-house,  and  I 
hereby  submit  to  the  opinion  of  the  Court 
whether  or  not  I  ought  to  have  allowed 
for  any  sum  in  respect  of  the  depreciation 
in  the  special  value  in  this  paragraph  men- 
tioned. 

''If  the  Court  be  of  opinion  that  I 
ought  to  have  allowed  for  and  included  in 
my  said  award  a  sum  as  compensation  for 
the  depreciation  in  the  special  value  of  the 
Royal  Hotel  as  a  hotel  and  public-house, 
then  I  hereby  assess,  award,  and  determine 
such  sum  to  be  the  further  sum  of  900L  j 
and  in  such  event  I  assess,  award,  and 
determine  the  amount  of  compensation  to 
be  paid  by  the  said  North-Eastem  Rail- 
way Company  in  respect  of  the  injurious 
affecting  of  the  saia  houses,  lands,  and 
premises  situate  at  Hudson  Street  afore- 
said and  known  as  the  Royal  Hotel,  and 
the  said  dwelling-house  and  shop  adjoin- 
ing thereto,  and  the  lands  and  heredita- 
ments held  and  enjoyed  therewith,  by 
reason  of  the  execution  of  the  said  works 
by  the  said  company,  at  the  sum  of  1,550^., 
in  lieu  of  and  substitution  for  the  said 
sum  of  650^.,  and  not  in  addition  thereto." 

A.  Charles,  Q,C.  (Cock  with  him),  for 
the  claimants. — The  claimants  are  entitled 
to  receive  compensation  for  the  premises 
in  their  then  condition — that  is,  as  for  a 
licensed  hotel,  and  not  merely  as  an  ordi- 
naiy  house. 

The  Court  called  on 

Sir  Fcurrer  UerscheU  {SolieUar-General) 
{Meysey  Thompson  with  him),  for  the 
railway  company. — The  damage  for  which 
compensation  may  be  assessed,  is  the  injury 
done  to  the  estate,  and  not  the  particular 


use  to  which  it  may  from  time  to  time  be 
put — The  MeiropoUian  Board  of  Works  v. 
McCarthy  (!)  and  BeekeU  v.  I^  Midland 
HaUway  Company  (2) — and  the  arbitrator 
rightly  followed  tiiose  cases  and  the  de- 
dsion  of  the  House  of  Lords  in  Bicket  v. 
The  Metropolitan  Railway  Company  (3). 
The  injury  caused  by  obstruction  of  the 
access  can  be  the  subject  of  oompensatioo, 
but  the  hotel  must  be  treated  as  an  ordi- 
nary house  put  to  an  ordinary  use — The 
Caledonian  Railway  Company  v.  Waiker^i 
Trustees  (4).  The  licence  only  gives  a 
temporary  value  to  the  house  which  may 
be  taken  away  at  any  moment.  The 
particular  trade  is  an  unsound  basis,  be- 
cause it  may  fail  to-morrow,  while  the 
compensation  is  to  be  assessed  for  all  time, 
and  must  be  for  damage  or  infury  to  the 
premises  of  the  claimant  considered  inde- 
pendently of  any  particular  trade  he  may 
have  carried  on  there.  See  per  Lord 
Penzance  in  The  Metropolitan  Board  oj 
Works  Y.  McCarthy  (1). 

A.  Charles,  Q.C.  —  lf  the  "land  in- 
juriously affected  "  is  merely  land,  com- 
pensation must  be  given  for  it  as  land ; 
but  compensation  must  be  given  for  it,  if 
houses,  as  houses ;  if  shops,  as  shops ;  if  a 
public-house,  as  a  piUi^c-house — Chamber- 
lam  V.  The  West  End  Railway  Com- 
pany (5).  In  The  Caledonian  Railway 
Company  v.  Walker's  Trustees  (4)  Lord 
Selbome,  L.C.,  points  out  that  the  loss  of 
custom  was  the  only  ground  on  which  a 
claim  for  compensation  was  made ;  in  the 
present  case  an  injury  to  the  premises  is 
expressly  stated. 

Sir  F,  HerschM  replied. 

Mathew,  J.— I  am  of  opinion  that  the 
claimant  is  entitled  to  the  larger  sum 
mentioned  by  the  arbitrator.  I  construe 
the  finding  of  the  arbitrator  to  mean  that 
for  the  purpose  of  being  sold  in  the  market 
the  hotel  is  less  valuable  by  reason  of  what 
the  company  have  done.     The  arbitrator 

(1)  43  Law  J.  Bep.  GJ*.  386;  Law  Rep. 
7  E.  &  I.  App.  243. 

(2)  37  Law  J.  Bep.  C.P.  11;  Law  Bep. 
3  C.P.  82. 

(3)  36  Law  J.  Bep.  Q.B.  206 ;  Law  Bep^ 
2  £.  &  I.  App.  176. 

(4)  Law  Bep.  7  App.  Cas.  269  (Scotch). 

(6)  2  B.  &  8.  617 ;    31    Law  J.   Bep.  Q.B. 

aoi. 
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does  not  find  that  9001.  represents  any 
depreciation  in  the  trade  carried  on  by  the 
particalar  tenant,  nor  that  the  deprecia- 
tion in  value  is  due  to  any  interference 
with  the  access  to  the  house,  but  he  finds 
that  the  depredation  to  the  value  of  the 
property,  apart  from  the  purpose  for  which 
it  is  used,  is  650^.,  and  that  9001.  is  the 
further  sum  representing  the  depreciation 
in  the  special  value  of  the  hotel.  The 
Solicitor-General  has  called  our  attention 
to  difierent  cases  in  which  the  mode  of 
assessing  compensation  is  laid  down,  and, 
looking  at  the  precise  language  of  the 
learned  Judges  who  delivered  judgment  in 
those  cases,  there  is  no  doubt  foundation 
for  the  argument  of  the  railway  company ; 
but  I  do  not  understand  those  learned 
Judges  to  lay  down  any  more  than  this — 
namely,  that  you  are  not  in  calculating 
the  damage  for  injuriously  affecting  the 
premises  to  take  into  account  any  special 
or  exceptional  value  which  the  premises 
may  have  in  the  hands  of  the  then  pro- 
prietor. It  appears  to  me  that  we  are 
bound  in  this  case  to  award  the  larger  sum 
that  has  been  found  by  the  arbitrator, 
because  I  construe  his  award  to  be  that 
if  the  property  were  put  upon  the  market 
to-morrow  it  would  be  worth  900Z.  less 
than  it  was  before  the  railway  company 
caused  the  obstruction  of  which  the 
claimants  complain.  Our  judgment  there- 
fore must  be  for  the  claimants. 
Day,  J.,  concurred. 

JtidgmerU/or  the  claima/rUa* 


SolicitoiB— Iliffes,  Healey  &  Sweet,  agents  for 
Habane  &  Grahame,  South  Shields,  for  claim- 
ants; Williamson,  Hill  &  Co.,  agents  for  Qt. 
S.  Qibb,  for  ndlway  company. 


yoh.  64.— Q.B. 
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March  28.  j  livebpool. 

Negligence  —  Master  and  Servant  — 
Water-cart  of  a  Corporation  used  with 
hired  horse  amd  driver. 

Where  the  defendants,  a  municipal  coT" 
poratian,  hired  a  horse  and  driver  to  draw 
a  waiter-cart  of  the  corporation  and  water 
the  streets,  the  driver  heimg  directed  by  their 
inspector  wJien  and  where  €Md  what  streets 
to  water,  hut  not  being  otherwise  under 
the  control  or  superintendence  of  the  de» 
fenda/nts,  amd  an  injury  was  done  to  a 
third  party  by  the  negligence  of  such  driver 
while  engaged  in  watering  a  street,  it  was 
held,  within  the  principle  of  Quarman  v. 
Burnett  (6  Mee.  &  W.  499 ;  9  Law  J. 
Rep.  Exch.  308),  that  the  defendants  were 
not  liable  to  be  sued  for  such  injury. 

This  was  an  action  to  recover  damages 
for  injuries  occasioned  to  the  plaintiff's 
carriage,  by  reason,  as  it  was  alleged,  of  the 
■  negligence  of  the  defendants  or  their 
servant  in  negligently  driving  a  cart  and 
horse  in  the  course  of  watering  the  streets 
of  Liverpool  on  the  23rd  of  May.  The 
defendants  denied  the  negligence  and  that 
the  driver  was  their  servant. 

The  facts  relative  to  the  employment  of 
the  driver  of  the  water-cart,  as  appearing 
in  the  defendants'  answers  to  interroga- 
tories, and  taken  to  be  correct,  were  as 
follows : — 

"  The  driver  of  the  horse  and  cart  men- 
tioned in  the  statement  of  claim  was 
Frederick  Dean,  of  9  Wilfer  Street, 
Liverpool,  carter.  He  was  then  in  charge 
of  the  said  cart  and  horse  which  the 
defendants  were  using,  as  and  under  the 
circumstances  hereinafter  mentioned,  for 
the  purpose  of  watering  Mount  Pleasant 
on  the  said  afternoon.  The  cart  was  the 
properly  of  the  defendants ;  the  said  horse 
was  the  property  of  Margaret  Dean. 

"  The  said  driver  was  not  in  the  em. 
ployment  of  or  paid  by  the  defendants. 
He  was,  at  the  time  of  the  accident,  in 
the  employment  of  and  paid  by  the  said 
Margaret  Dean.  The  said  driver  was 
under  the  control,  authority,  and  direction 
of  the  defendants  to  the  following  extent, 
and  not  otherwise.  He  was  directed  by 
the  inspector  of  the  defendants  to  water 
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certain  streets,  or  certain  portions  of 
streets,  from  time  to  time ;  and  under  the 
contract  with  the  said  Margaret  Dean 
hereinafter  mentioned,  the  defendants 
were  entitled  to  require  him  to  obey  such 
directions.  The  defendants,  on  the  said 
23rd  of  May,  hired  from  the  said  Mar- 
garet Dean,  for  the  day,  a  horse  and 
driver  to  draw  and  drive  a  watering  cart, 
on  the  terms  that  they  should  pay  her  9«. 
for  the  use  of  such  horse  and  driver ;  and 
the  said  Margaret  Dean  sent  the  said 
driver  and  the  said  horse  for  the  purpose 
and  on  the  terms  aforesaid.  The  said 
contract  of  hiring  was  made  verbally. 

''The  defendants  employ  inspectors  to 
superintend  the  watering  of  their  streets, 
and  it  is  part  of  the  duty  of  such  in- 
spectors to  direct  the  drivers  of  the  water- 
ing carts  when  and  where  to  water  the 
streets,  and,  so  fiftr  as  is  necessary  for  this 
purpose  and  not  otherwise,  the  said  in- 
spectors have  authority  and  control  over 
the  said  drivers  and  carts.  There  was  no 
such  inspector  at  or  near  the  place  where 
the  said  accident  took  place  at  the  time 
of  the  said  accident.  There  was  no  in- 
spector then  and  there  superintending  or 
controlling  the  said  driver.  The  said  driver 
was  under  the  general  direction  and  con- 
trol of  the  inspector  of  the  defendants  as 
hereinbefore  mentioned  and  not  otherwise. 
"The  inspector  came  up  a  quarter  of 
an  hour  after  the  accident,  and  made  in- 
quiries as  to  the  accident." 

On  the  trial  before  Day,  J.,  at  the 
Liverpool  assizes,  the  juiy  found  negli- 
gence in  the  driver^  and  gave  a  verdict 
for  28/.  damages. 

Upon  this,  Day,  J.,  after  taking  time  to 
consider,  gave  judgment  in  the  following 
terms  : — "  The  true  principle  on  which 
the  liability  is  to  be  determined  depends 
on  what  was  the  true  nature  of  the  service 
that  existed.  It  seems  to  me  that  in  this 
case  the  man  driving  a  horse  owned  by 
another  person,  and  working  it  m  a  cart 
the  property  of  the  corporation  for  the 
purpose  of  doing  the  work  of  the  corpora- 
tion, must  be  deemed  while  doing  that 
work  to  be  the  servant  of  the  corpora- 
tion. He  seems  to  me  to  have  been 
acting  directly  under  the  orders  of  the 
corporation,  under  the  superintendence  of 
their  officers  or  inspector  who  had  the 


supervision  of  this  watering  work;  and 
therefore  it  seems  to  me  that  the  corpora- 
tion is  liable  for  the  negligence  of  which 
the  driver  was  found  guilty  while  doing 
that  work." 

The  defendants  now  moved  to  set  aside 
the  judgment  so  given,  on  the  ground  that 
there  was  no  evidence  of  negligence  in 
any  person  for  whom  the  defendants  were 
responsible. 

R.  S.  Wright,  and  Atuiin^  for  the  de- 
fendants, relied  on  La/ugher  v.  Pointer  (IV 
as  followed  in  Qua/rmoM  v.  Bwmett  (2), 
and  cited  also  Hughes  v.  Pereival  (3)  and 
Heedie  v.  The  London  and  North  Western 
Railway  Compomy  (4). 

Aspland  and  Synnott,  for  the  plaintiff 
cited  McLa/ughUn  v.  Pryor  (6),  Rowrhe  v. 
The  Whitemoss  Colliery  Company  (6), 
PumeU  V.  The  Oreat  Western  Railway 
Company  (7),  Murray  v.  Currie  (8),  and 
King  v.  Spurr  (9). 

Grove,  J. — I  think  that  this  case  has 
really  been  decided  in  Quarman  v.  Burnett 
(2)  and  Laugher  v.  Pointer  (1).  In  the 
latter  of  those  two  cases  the  Judges  were 
unanimous,  and  they  upheld  the  opinion 
of  Mr.  Justice  littledale  and  Chief  Jus- 
tice Abbott  in  the  earlier  oiue  where  the 
Court  was  divided. 

In  the  present  case  the  facts  are  simple 
enough  :  the  injury  to  the  plaintiff's  car- 
riage was  occasioned  by  ihe  negligence 
of  the  driver  of  a  water-cart  wMdi  be- 
longed to  the  defendants ;  the  horse,  how- 
ever, and  driver  belonged  to  Mrs.  Dean, 
and  were  hired  by  the  defendants  fi!om 
her.  It  is  therefore  extremely  like 
Quannan  v.  Burnett  (2)  in  respect  of  the 
facts.  Now,  as  the  cart  itself  could  do  no 
injury  per  *e,  and  there  was,  if  I  may 

(1)  6  B.  &  C.  647. 

(2)  6  Mee.  &  W.  499 ;  9  Law  J.  Bep.  Bich. 
308. 

(3)  62  Law  J.  Rep.  Q.B.  719;  Law  Rep. 
8  App.  Cas.  443. 

(4)  4  Ezch.  Rep.  244. 

(6)  4  Man.  &  G.  84 ;  11  Law  J.  Rep.  C.P.  160. 

(6)  46  Law  J.  Rep.  O.P.  283;  Law  Bep. 
2  C.P.  D.  206. 

(7)  34  Law  Times,  126. 

(8)  40  Law  J.  Rep.  O.P.  26;  Law  Rep. 
6  C  P  24. 

(9)*  61  Law  J.  Rep.  Q.B.  106;  Law  Bep. 
8  Q.B.  D.  104. 


Vol.  54.] 

Jonn  T.  Ths  Mayor  ^e,  of  Liverpool. 

use  the  ezpressioD,  no  negligence  in  the 
cart  itself,  the  negligence  as  alleged  and 
found  must  be  that  of  the  driyer.  The 
distinction  suggested,  arising  from  the  &ct 
that  an  inspector  of  the  defendants  directed 
the  driver  what  streets  to  water,  is  only 
apparent,  not  real,  for  the  fact  does  not 
make  the  inspector  the  person  who  com- 
mitted an  act  of  negligence.  If  he  had 
been  sitting  on  the  cart  and  directing  it 
at  the  time  of  the  accident,  it  might  be 
different ;  but  as  the  fieusts  are,  Quarman 
y.  Burnett  (2)  seems  precisely  in  point. 

Mr.  Aspland  has  called  attention  to  the 
cases  where  a  man  has  lent  another  his 
seryant,  as  shewing  that  tiie  person  borrow- 
ing and  using  the  servant  becomes  respon- 
sible for  his  acts  and  n^ligence. 

Now,  it  appears  to  me  that  there  is  an 
obvious  distinction — I  do  not  know  if  it  is 
a  sound  one  in  point  of  law — between  the 
case  where  a  jobmaster,  say,  selects  a 
servant^  and  is  paid  for  so  doing  when  he 
lets  out  the  man  and  carriage  together ; 
and  the  case  where  a  person,  without 
reward,  lends  another  his  servant. 

I  am  content,  however,  to  base  my 
decision  on  the  cases  immediately  in  point, 
as  the  person  whose  negligence  caused  this 
accident  was  not  the  servant  of  the  de- 
fendants, but  of  Mrs.  Dean ;  and  I  think 
that  the  corporation  are  not  liable. 

Manistt,  J. — I  also  am  of  opinion  that 
there  was  no  evidence  of  negli^nce  in  the 
defendants  in  this  case.  The  facts  are  to 
be  found  in  the  answers  to^terrogatories, 
from  which  it  appears  that  the  defendants, 
having  to  water  the  streets,  ajid  owning 
carts,  but  having  no  horses  nor  drivers, 
hired  the  latter  from  Mrs.  Dean. 

The  inspector's  duty  was  to  superintend 
the  watering  and  diroct  the  drivers  when 
and  where  to  water  the  streets,  and  so  fikr 
and  not  otherwise  to  order  the  drivers. 

On  these  facts  the  question  arises 
whether  the  driver  was  the  servant  of  the 
corporation  or  not.  I  quite  agree  that 
Quarman  v.  Burnett  (2)  is  in  point,  and  I 
cannot  i^itttiT^gniaH  it  from  the  present 
casa  Against  this  it  is  said  that  Rourke 
V.  The  Wkitemoea  Colliery  Company  (6), 
in  the  Ck>nrt  of  Appeal,  decides  Uiat  when 
a  servant  of  one  person  is  under  the  con- 
trol and  acting  as  the  servant  of  another, 
the  latter,  not  the  former,  is  liable  for 
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such  servant's  negligence.  That  was  a 
case  of  lending  an  engine  and  engineer, 
and  stands,  I  think,  on  a  totally  different 
footing  from  this  hiring  and  paying  for  a 
man  and  horse,  which  man  never  became 
the  servant  or  under  the  real  control  of 
the  corporation. 

Judgment  for  defendants. 


SoUoitorB  —  Wortbington  Bvans,  agents  for 
Jones,  PaterK>n  &  Co.,  Liverpool,  for  plain- 
tiff ;  F.  Venn  k  Co.,  agents  for  G.  J.  Atkinson, 
Town  Clerk,  Liverpool,  for  defendants. 


1885.     1         SETKOUB  Am)  OTHBRS    V. 

Jan.  30.  J  BRIDGE. 

Principal  and  Agent  —  Stockbroker  — 
Purchase  of  Bank  Shares  ^Omission  to 
specify  Numbers — Void  Contract — Pay- 
ment  by  Stockbroker  on  foot  of  Void  Con- 
tra^st  under  pressure  of  Bules  and  Regula- 
tions of  Stock  Exchamge — Levma/tCs  Ad 
(30  (fc  31  Vict.  c.  29),  *.  1. 

The  plaintiffs  J  who  were  stockbrokers  and 
m^mhers  of  the  London  Stock  Exchange, 
having,  at  the  request  of  the  defendant, 
purchased  upon  the  Stock  Exchange  certain 
bank  shares,  which  the  defendant  after- 
wards refused  to  accept  and  pay  for,  on  the 
ground  that  there  was  no  valid  contract  of 
sale  of  the  shares  by  reason  of  the  provisions 
of  Leem>an's  Act  (30  <f?  31  Viet,  e,  29),  were 
obliged,  in  accordance  with  the  rules  and 
regulations  of  the  Stock  Exchange,  and  to 
avoid  expulsion  from  the  Stock  Exchange, 
to  complete  the  purchase  of  and  pay  for  the 
banh  shares: — Held,  that  the  plaint^s, 
having  been  employed  to  act  for  the  defen- 
dant according  to  the  specific  rules  and 
regulations  of  the  Stock  Exchange^  were 
entitled  to  recover  from  the  defendant  the 
price  of  the  bank  shares,  together  witheom- 
mission,  d:c.,  as  for  money  paid  and  work 
done  by  them  for  the  defendant. 

Read  v.  Anderson  (53  Law  J.  Hep.  Q.B. 
532;  Law  Rep.  13  Q.B.  D.  17d)foaowed. 

Action  tried  in  Middlesex  before Mathew, 
J.,  without  a  jury. 

The  plainti£b'  daim  was  for  321/.  7s.  M. 
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for  money  paid  and  work  done  by  them  the  shares  to  the  defendant  in  due  oooFBe 

for  the  defendant  as  stockbrokers,  and  for  on  the  21st  of  May,  1884,  but  he  refused 

commission.  to  accept  them.    On  the  same  day,  how- 

On  the  30th  of  April,  1884,  the  defen-  ever,  the  defendant  completed  through  the 
dant  wrote  to  the  plaintifib,  who  were  plaintiffs  a  purchase  of  certain  shares  in 
members  of  the  London  Stock  Exchange,  the  London  and  San  Francisco  Bank,  which 
and  requested  them  to  purchase  for  him  transaction  had  been  carried  out  in  the 
fifty  Oriental  Bank  shares.  The  plaintiffs  same  manner  as  the  transaction  in  refer- 
accordingly  purchased  the  required  shares  ence  to  the  shares  the  subject  of  this  action, 
from  a  jobber  on  the  Stock  Exchange  for  It  was  proved  that  the  defendant  had 
the  next  account- day  on  the  15th  of  May,  from  time  to  time  previously  completed 
1884.  This  purchase  was,  as  is  usual  on  various  transactions  in  bank  shares  with 
the  Stock  Exchange,  verbal.  the  plaintiffs,  about  160  of  such  shares 

The  plaintiffs  thereupon  forwarded  to  being  Oriental  Bank  shares.     In  all  these 

the  defendant  an  advice  or  bought- note  as  cases,  the  notes  sent  to  the  defendant  did 

follows  : —  not  contain  the  numbers  of  the  shares. 

"  23  Throgmorton  Street,  London,  B.C.  ^^  ^^s  proved  that  the  transactions  upon 

April  30, 1884.    '  the  Stock  Exchange  in  bank  shares  are 

"  Bought  for  C.  Bridge,  Esq.  always  carried  out  in  the  form  in  which 

Subject  to  the  specific  rules  and  romla-  ^®  transaction  in  question  in  ^  action 

tions  of  the  Stock  Exchange              ^  Z.>1^A  T^IITI^^.  f^^A.  S 

numbers,  and  tnat  L<eeman  s  Act  (oU  »  oi 

16  Oriental  Bank  Corporation    £    t.   d.  Vict.  c.  29)  (1)  is  in  fact  disr^;arded  on 

shares  at  6i 93    6    0  the  London   Stock  Exchange,      But  the 

86  ditto  at  61 223    2     6  ^ 

Stamps  and  fees 1  17    6  (^)  ^^tion  1  of  this  statute  enacts  <*  that  all 

Commission     ...!!.*!      326  contracts,  agreements,  and  tokens  of  sale  and 

'       — - — -  purchase  which  shall  from  and  after  the  1st  day 

«  Of  ^m^*^  ^^  ^^^^'  ^^^^'  ^  °^®  ^^  entered  into  for  the 

Ui  Wnite.  gale  qp  transfer,  or  purporting  to  be  for  the  sale 

'<  For  May  16.  or  transfer,  of  any  share  or  shares  or  of  any 

'<  Seymour,  Elwyn  <k  Co."  stock  or  other  interest  in  any  joint  stock  hanking 

company  in  the  United  Kingdom  of  Great  Britain 

The  Oriental  Bank  stopped  payment  on  and  Ireland,  constituted  under  or  r^ulated  by 

the  2nd  of  May,  1884.     On  the  same  day  *^®  provisions  of  any  Act  of  Parliament,  royal 

the  defendant  called  upon  the  plaintiffs,  charter,  or  letters  patent,  issuing  shares  or  stock 

1    .  1      J.  1       .           J.  .'^.i.     .       *^    ^.        '  transferable  by  any  deed  or  written  instrumect, 

buthe  did  not  repudiate  the  transaction,  ghaU  be  nuU  and  void  to  all  intents  and  purposes 

On  the  6th  of  May,  1884,  the  defendant,  whatsoever,  unless  such  contract,  agreement,  or 
having  read  an  article  in  the  Standard  other  token  shall  set  forth  and  designate  in 
newspaper  on  the  suhject,  wrote  to  the  writing  such  shares,  stock,  or  interest  by  the 
plaintiffs  that  as  the  contract-note  for-  JfspectWe  numbers  by  which  the  same  are  dis- 
J  J  J.  I.-  J- J  X  ^  •  .1  Cv..  tineuished  at  the  making  of  such  contract,  agree- 
warded  to  him  did  not  contain  the  distinc-  ^ent,  or  token  on  the  r^ter  or  books  of  such 
tive  numbers  of  the  shares,  he  was  advised  banking  company  as  aforesaid ;  or  where  tiere 
that  the  same  was  invalid,  and  declined  to  is  no  such  register  of  shares  or  stock  by  dis* 
complete.  The  defendant  hy  letter  con-  tinguishing  numbers,  then,  unless  such  con- 
firmed this  repudiation  on  the  8th  of  May.  *J^^»  agreement,  or  other  token  shall  set  forth 
1  ftftl                                                ^      ^   "A^j »  the  person  or  persons  m  whose  name  or  names 

f\'   L     ft  1.     ^  -n*-  ^*^^  shares,  stock,  or  interest  shall  at  the  time 

On  the  9th  of  May,  1884,  the  plaintiffs  of  making  such  contract  stand  as  the  registered 

wrote  to  the  defendant  refusing  to  accept  proprietor  thereof  in  the  hooka  of  such  baokinff 

his  repudiation  of  the  transaction,  and  for-  oompa^iy ;  a^d  every  person,  whether  principal, 

Un  the  14t!i  of  May,  1884,  the  "  name-  false  entry  of  such  numbers,  or  any  name  or 

day,"  the  plaintiffs  passed  the  name  of  the  names  other  than  that  of  the  person  or  perooos 

defendant  as  the  purchaser  of  the  shares,  ^^  whose  name  such  shares,  stock,  or  interest 

and  on  the  1 7th  of  May,  1 884,  the  plaintiflb  ^^^^  **^^  "  aforesaid,  shall  be  guUty  of  a  mis- 

iHe  plaintifls  forwarded  the  transfers  of  able  by  fine  or  imprisonment." 
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admission  of  this  evidence  was  objected  to 
on  behalf  of  the  defendant  on  the  ground 
that  the  custom  sought  to  be  established  is 
illegal. 

The  Rules  and  Regulations  of  the  Stock 
Exchange  provide  as  follows : — 

Rule  52:  "The  Stock  Exchange  does 
not  recognise  in  its  dealings  any  other 
parties  than  its  own  members:  every 
bargain,  therefore,  whether  for  account  of 
the  member  effecting  it  or  for  account  of  a 
principal,  must  be  fulfilled  according  to  the 
rules,  regulations,  and  usages  of  the  Stock 
Exchange." 

Rule  58  :  "  No  application  which  has 
for  its  object  to  annul  any  bargain  in  the 
Stock  Exchange  shall  be  entertained  by 
the  Committee,  unless  upon  a  specific  alle- 
gation of  fraud  or  wilful  misrepresentation." 

Rule  144 :  *'  A  member  unable  to  fulfil 
his  engagements  shall  be  publicly  declared 
a  defaulter  by  direction  of  the  chairman, 
deputy-chairman,  or  any  two  members  of 
the  Ck>mmittee." 

Rule  145  :  ''A  member  declared  a  de- 
faulter in  the  Stock  Exchange  ....  ceases 
to  be  a  member." 

The  defendant  in  his  evidence  swore 
that  he  did  not  know  that  the  plaintiffs 
would  be  liable  to  pay  for  the  shares  pur- 
chased by  them  if  he  did  not  pay,  and  that 
he  had  never  made  any  enquiry  upon  the 
subject. 

The  further  facts,  so  far  as  important, 
appear  from  the  judgment. 

Ftnlaf/f  Q.C.  {Home  Payne  with  him), 
for  the  plaintiffs,  relied  upon  Read  v.  An- 
dersofi  (2)  and  Barclay  v.  Pearoe  (3).  They 
distinguished  NeUaon  v.  James  (4)  on  the 
grounds,  that — first,  that  case  was  an  ac- 
tion against  a  broker  for  negligence,  and 
not,  as  here,  an  action  by  a  broker ;  secondly, 
in  that  case  it  was  not  alleged,  as  here, 
that  the  principal  knew  of  the  custom  to 
disregard  Leeman's  Act.  They  also  re- 
ferred to  To7nkin$  v.  Saffery  (5). 

(2)  63  Law  J.  Bep.  Q.B.  632 ;  Iaw  Bep. 
13  Q.B.  D.  779. 

(3)  Not  reported.  See  the  account  of  the  case 
in  the  jadgment  of  Qiove,  J.,  in  Perry  v.  Samett, 
V09tt  at  p.  354. 

(4)  61  Law  J.  Bep.  Q.B.  369;  Law  Bep. 
0  Q.B.  D.  546. 

(5)  47  Law  J.  Bep.  Bankr.  1 1 ;  Law  Bep. 
8  App.  Cas.  218. 
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Lumhy  Smith,  Q,C.  (MeCaU  with  him), 
for  the  defendant.— -The  custom  of  the 
Stock  Exchange  to  disregard  Leeman's  Act 
(1)  is  illegal.  In  this  case  the  plaintiffs 
could  have  made  a  binding  contract,  but 
not  so  in  Read  v.  Ander8on{2). 

FinUvy,  Q,C.f  in  reply. — The  custom  is 
not  illeg^  The  statute  does  not  dedare 
the  contract  illegal,  it  only  renders  the 
contract  not  enforceable  at  law. 

Mathew,  J. — I  think  my  judgment  in 
this  case  must  be  for  the  plaintifib.  I 
think  the  case  concluded  practically  by  the 
decision  in  Read  v.  Anderson  (2). 

Now,  the  plaintiffs  in  this  case  were  em- 
ployed as  stockbrokers  by  the  defendant, 
who  had  been  a  customer  on  many  pre- 
vious occasions,  and  they  were  employed, 
as  appears  abundantly  from  the  previous 
transactions,  to  act  on  his  behalf  according 
to  the  specific  rules  and  regulations  of  the 
Stock  Exchange.  Now,  that  emplojrment 
imposed  upon  the  plainti£&  the  l^bUity  of 
principals  as  regards  the  jobbers  with 
whom  they  dealt.  The  defendant  professed 
to  be  ignorant  of  this  liability — and  it  may 
be  he  did  not  trouble  his  head  about  the 
matter;  but  if  he  had  chosen  to  enquire, 
he  would  have  ascertained  it. 

The  transaction  in  question  was  a  trans- 
action in  Oriental  Bank  shares,  and  the 
plsdntifib  were  employed  by  the  defendant 
to  purchase  a  certain  number  of  these 
shares  for  him  shortly  before  the  stoppage 
of  the  bank.  They  went  in  the  ordinary 
course  and  made  a  verbal  bargain  with  a 
jobber.  The  contract  made  in  accordance 
with  the  usage  was  immediately  afterwards 
forwarded  by  the  plaintiffs  to  the  de- 
fendant. Neither  in  the  bargain  between 
the  brokers  nor  in  the  contract  was  there 
any  reference  to  numbers.  It  is  said  that 
the  absence  of  the  reference  to  numbers 
discharged  the  defendant  &om  all  liability 
to  the  plaintiffs.  But  the  defendant  had 
given  the  plaintiflk  authority  to  go  and 
pledge  his  credit  to  a  jobber  on  the  Stock 
Exchange,  and  I  am  satisfied  that  accord- 
ing to  the  usage  and  the  rules  and  regula< 
tions  of  the  Stock  Exchange  the  plaintiffs 
were  liable  to  the  jobber  for  the  fulfilment 
of  the  contract.  That  appears  to  me  to  be 
manifest  from  two  of  the  rules  that  have 
been  referred  to.      [His   Lordship  read 
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rules  52  and  58.]  The  contract  that  the 
plaintiffs  had  entered  into  on  behalf  of  the 
defendant  was  therefore  a  contract  binding 
between  them  and  the  jobber. 

The  plainti£b  being  in  that  position, 
being  bound  by  the  rules,  which  would 
have  enabled  the  jobber  to  have  them  de- 
clared de&ulters  on  the  ground  that  the 
contract  was  not  carried  out,  with  all  the 
consequences  indicated  by  the  rules  in  case 
of  default,  receive  a  notice  that  the  defen- 
dant relies  upon  Leeman's  Act  (1).  [His 
Lordship  read  the  section.]  That  is,  it 
shall  be  a  contract  binding  in  honour  only, 
not  enforceable  in  a  Court  of  law.  Did  the 
defendant  authorise  such  a  contract  1  I 
am  of  opinion  that  he  did.  He  had  given 
similar  instructions  with  reference  to  shares 
of  the  same  description  on  previous  occa- 
sions over  and  over  again,  and  had  re- 
ceived contract-notes  without  any  reference 
to  numbers.  The  defendant  says  he  did 
not  know  of  Leeman's  Act  (1),  I  am  not 
concerned  to  enquire  whether  he  did  or 
not.  I  come  to  the  conclusion  that  when 
he  got  this  contract  he  got  what  he 
intended  to  order  the  plaintiffii  to  obtain 
for  him.  Having  got  the  order  in  that 
form,  the  usage  of  the  Stock  Exchange 
comes  in — the  rules  and  regulations  to 
which  I  have  referred,  which,  upon  the 
footing  that  the  contract  is  in  accordance 
with  the  ordinary  course  of  business,  are 
such  that  the  plaintiffs  might  be  expelled 
as  defaulters  or  made  liable  by  a  summaiy 
order  of  the  committee.  The  plaintifl^ 
have  placed  themselves  in  that  position, 
they  have  incurred  that  liability  by  the 
defendant's  authority  and  on  his  behalf, 
and  they  are  entitled  to  look  to  him  for 
indemnity. 

I  fail  to  see  any  distinction  between 
this  case  and  Eeeul  v.  Anderson  (2).  I 
must  assume  that  parties  dealing  in  mat- 
ters of  this  sort  are  cognisant  of  the  law. 
I  must  assume  that  the  defendant  knew, 
or  might  have  known,  that  this  contract 
would  not  be  a  binding  contract  unless  the 
numbers  were  given,  just  as  a  man  who 
authorises  another  to  make  a  bet  for  him 
knows,  or  must  be  taken  to  know,  that 
the  contract  he  authorises  on  his  behalf 
will  not  be  enforceable  in  a  Court  of  law. 
But  if  he  gives  that  authority  to  a  person 
who  oomea  under  personal    liability  by 


reason  of  having  to  obey  the  instructions 
of  his  principal,  he  must  indemnify  that 
person.  It  is  idle  to  talk  of  revoking  after 
the  liability  is  incurred.  Here  the  de- 
fendant went  through  the  form  of  in- 
forming the  plaintiffs  that  he  did  not 
intend  to  accept  the  contract  and  would 
not  be  bound  by  it.  But,  unfortunately, 
that  did  not  affect  the  position  of  the 
plaintiffs.  They  were  bound  to  the  person 
with  whom  they  dealt  upon  the  faith  of 
the  defendant's  authority.  The  point  was, 
it  appears,  submitted  to  the  committee  of 
the  Stock  Exchange,  who,  acting  upon  the 
rule  to  which  I  have  referred,  came  to  the 
conclusion  that  the  liability  of  the  plaintiflb 
to  the  jobber  was  complete,  and  the  plain- 
tiffii  were  therefore  obliged  to  pay.  I  see 
no  reason  for  exonerating  the  defendant 
from  liability. 

The  case  of  Barclay  v.  Pearce  (3)  is  not, 
as  Mr.  Lmnley  Smith  is  entitled  to  say,  a 
conclusive  authority  against  him.  But  ^be 
point  appears  to  have  been  discussed  with 
reference  to  Bead  v.  Anderson  (2),  and  the 
Court  appears  to  have  indicated  the  view, 
on  the  authority  of  Bead  v.  Anderson  (2), 
that  if  the  authority  of  the  broker  was 
established  in  that  case,  as  it  has  been  in 
this,  the  principal  would  be  liable  to  in* 
demnify  the  broker.  It  is  as  nearly  as 
possible  an  authority,  and  none  of  the 
facts  to  which  Mr.  Lumley  Smith  has  re- 
ferred appear  to  me  to  distinguish  this 
case  from  Bead  v.  Anderson  (2)  or  Barclay 
V.  Fearoe  (3).  My  judgment,  therefore, 
is  for  the  plaintifis,  with  costs. 

Judgment/or  plaint\ffs,  with  costs  (6). 


Solicitors — Godden,  Holme  k  Co.,  for  plaintiib 
Worthington  Bvans,  for  def endimt. 


(6)  See  the  next  case  (^P&rry  and  anufihsf  y 
BiXffUftf), 
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Feb.  13,  14, 17.  j  Burnett. 

Principal  cmd  Agent — Stock  Exchange^ 
Rules  and  Usages  of — Contra^  for  Fur^ 
chase  of  Bank  Shares — Failure  to  specify 
Numbers  of  Shares —  Void  Contract — Pay- 
ment  by  Stockbroker  under  pressure  of 
Bules  and  Regulations  of  Stock  Exchange 
— Ignorance  of  Frincipal — LeemamkS  Act 
(30  A  31  Vict.  c.  29),  s.  1. 

A  prirwipal  employing  a  stockbroker  to 
purchase  bmk  shares  for  him  is  not  bound 
by  the  custom  of  the  London  Stock  Ex- 
change  to  disregard  Leeman*s  Act  (30  ds  31 
Viet,  c.  29),  if  the  principal  is  in  fact 
ignorcmt  of  the  custom,  inasm,uch  cts  the 
efed  of  the  custom  is  to  chcmge  the  in- 
trinsic character  of  the  contract  between 
buyer  cmd  seller. 

The  plaintiffs,  who  were  stockbrokers  at 
Bristol  cmd  members  of  the  Bristol  Stock 
Exchange,  having  at  the  request  of  the  de- 
fendant purchased  through  their  agents  vn 
London,  who  were  members  of  the  London 
Stock  Exchange,  certain  bank  shares  upon 
the  London  Stock  Exchange,  which  the  de- 
fendant afterwards  refutid  to  accept  and 
pay  for,  on  the  ground  that  there  vxu  no 
valid  contract  of  sale  of  the  shares  by 
reason  of  the  provisions  of  Leeman^s  Act 
(30  df  31  Vict.  c.  29),  were  obUged  to  ac- 
cept and  pay  for  the  shares  in  consequence 
of  the  operation  of  the  usages  and  rules 
cmd  regulations  of  the  London  Stock  Ex- 
change, according  to  which   the  London 
Stock  Exchange  does  not  recognise  in  its 
dealings  any  other  persons  than  its  own 
members,  who,  if  they  do  not  fulfil  their  en- 
gagements, may  be  declared  defaulters  and 
ea^peJUed  from  the  Stock  Exchange,  and  no 
application  to  a/nnul  a  bargain  is  enter- 
tained by  the  Stock  Exchange,  except  on  the 
ground  of  fraud  or  wilful  misrepresenta- 
tion.    The  defendant  was  in  fact  ignorant 
of  the  usages,  rules,  and  regulations  of  the 
Stock  ExduiTige : — Held,  that  the  plaintiffs 
were  not  enticed  to  recover  from  Uie  d^en- 
dant  the  price  of  the  bank  shares. 

Robinson  v.  Mollett  (44  Law  J.  Eep. 
C.P.  362  ;  Law  Rep.  7  H.L.  %07,)  followed  ; 
Read  v.  Anderson  (63  Law  J.  Rep.  Q.B. 
532 ;  Law  Rep.  13  Q.B.  D.  779)  and  Sey- 
mour v.  Bridge  {ante,  p.  347  ;  Law  Rep.  14 
Q.B.  D.  460)  dtstinguUhed. 


Action  tried  in  Middlesex  before  Grove, 
J.,  without  a  jury. 

The  plaintiffs'  claim  was  for  565Z.  10$., 
for  money  paid  and  work  done  by  them  for 
the  defendant  as  stockbrokers,  and  for 
commission. 

The  plaintifb  were  stockbrokers  carry- 
ing on  business  at  Bristol,  and  were  mem- 
bers of  the  Bristol  Stock  Exchange.    On 
the  1st  of  May,  1884,  the  defendimt,  who 
resided  at  Clifton  near  Bristol,  gave  to  the 
plaintifiEs  a  verbal  order  to  purchase  for 
him  100  shares  in  the  Oriental  Bank  for 
the  next  account-day — namely,  the  15th 
of  May.    The  Ist  of  May  being  a  bank 
holiday,  the  plaintiff  promised  the  defen- 
dant to  wiite  on  that  day  to  their  agents 
on  the  London  Stock  Exchange,  and  pro- 
cure them  to  purchase  the  required  shares 
on  the  following  day.    The  plaintiffs  ac- 
cordingly on  the  1st  of  May  wrote  to  their 
agents,  Carr  k  Co.,  stockbrokers  on  the 
London    Stock    Exchange,    to    purchase 
Oriental  Bank  shares  in  accordaasice  with 
the  defendant's  verbal  order.    Carr  k  Co. 
received  this  letter  on  the  morning  of  the 
2nd  of  May,  and  on  the  forenoon  of  that 
day  they  purchased  from  Sidney  Ken- 
nedy k  Co.,  jobbers  on  the  London  Stock 
Exchange,  the  required  shares.     No  writ- 
ten contract  is  in  fact  ever  made  between 
brokers  and  jobbers  on  the  London  Stock 
Exchange,  and  Leeman's  Act  (30  k  31 
Yict.  c.  29)  is  in  fact  disregarded  on  the 
Stock  Exchange ;  each  of  the  parties  makes 
a  memorandum  of  the  transaction  in  his 
own  note-book,  the  purchase  being  made  for 
a  specific  day,  called  the  account-day,  on 
which  day  the  names  of  the  principids  are 
exchanged  between  the  brokers.     In  ac- 
cordance with  this  usage,  in  the  present 
case  no  written  contract  was  entered  into 
between  Carr  k  Co.  and  Sidney  Kennedy 
k  Co.     On  the  2nd  of  May  Carr  k  Co. 
telegraphed    to  the   plaintiffs  informing 
them  of  the  purchase,  and  the  plaintiffs 
on  the  same  day  sent  a  memorandum  of 
the  purchase  to  the  defendant.     This  me- 
morandum did  not  contain  the  numbers  of 
the  shares.    On  the  morning  of  the  3rd 
of  May,  1885,  the  Oriental  Bank  stopped 
payment,  and  on  the  same  day  the  defen- 
dant, having  heard  of  this,  called  upon  the 
plaintiffs  and  repudiated  the  purchase.  The 
plaintJAs  wrote  to  Carr  k  Co.  to  get  the 


352 


aXJEEN'S  BEirCH  DIVI8I0H. 


[N.a 


Perry  v.  Bamett, 

contract  cancelled,  on  the  gronnd  that 
the  numbers  of  the  shares  were  not  given ; 
but  Carr  &  Co.  telegraphed  a  reply  that 
the  contract  was  binding  on  the  London 
Stock  Exchange,  and  promised  to  for- 
ward the  numbers  by  post.  On  the  5th  of 
May  (the  4th  of  May  being  a  Sunday)  the 
plaintiffs  received  ihe  numbers  of  the 
shares  &om  Carr  &  Co.  by  letter,  and  on 
the  same  day  sent  to  the  defendant  a 
memorandum  or  contract-note  of  the  pur- 
chase setting  forth  the  numbers  of  the 
shares ;  but  the  defendant  declined  to  ac- 
cept it. 

The  Bules  and  Eegulations  of  the  Stock 
Exchange  provide  as  follows : — 

Eule  52  :  "  The  Stock  Exchange  does 
not  recognise  in  its  dealingB  any  other 
parties  than  its  own  members :  every  bar- 
gain, therefore,  whether  for  account  of 
the  member  effecting  it  or  for  account  of 
a  principal,  must  be  fulfilled  according  to 
the  rules,  regulations,  and  usages  of  the 
Stock  Exchange." 

Eule  58  :  **  No  application  which  has  for 
its  object  to  annul  any  bargain  in  the  Stock 
Exchange  shall  be  entertained  by  the  com- 
mittee, unless  upon  a  specific  allegation  of 
fraud  or  wilful  misrepresentation." 

Kule  144  :  "A  member  unable  to  fulfil 
his  engagements  shall  be  publicly  declared 
a  defaulter  by  direction  of  the  chairman, 
deputy-chairman,  or  any  twe  members  of 
the  committee." 

Rule  145 :  ''A  member  declared  a  de- 
faulter in  the  Stock  Exchange  ....  ceases 
to  be  a  member." 

Evidence  was  given  that  the  defendant 
had  on  one  occasion  previously  purchased 
bank  shares,  as  in  this  case,  on  the  London 
Stock  Exchange  through  a  broker  at 
Bristol,  which  shares  he  afterwards  sold, 
and  that  the  memoranda  of  these  trans- 
actions sent  to  the  defendant  did  not  set 
forth  the  numbers  of  the  shares.  The  de- 
fendant, however,  stated  that  he  was  igno- 
rant of  the  rules  and  usages  of  the  London 
or  Bristol  Stock  Exchanges,  and  did  not 
know  that  brokers  were  liable  as  principals 
upon  contracts  made  by  them.  The  learned 
Judge  found  as  a  fact  that  the  statement 
of  the  defendant  was  true. 

Fifday,  Q.C,  (Home  Payne  with  him), 
for  the  plaintiffii,  submitted  that  the  de- 


fendant must  be  taken  to  have  known  the 
usages  of  the  Stock  Exchange,  and  haying 
employed  the  plaintifis  to  purchase  the 
shares  in  question  according  to  the  usages 
of  the  Stock  Exchange,  the  plaintiffB, 
who  had  in  consequence  become  personally 
liable  to  pay  for  the  shares,  were  entitled 
to  be  indemnified  by  the  defendant.  They 
cited  Read  v.  Anderson  (1),  Barday  v. 
Pearee  (2),  Seymour  v.  Bridge  (3),  and 
Cory  V.  Potion  (4). 

Lumley  Smith,  Q.C.  {T.  WiOes  ChiUy 
with  him),  for  the  defendant,  submitted 
that  as  the  defendant  was  in  fact  ignorant 
of  the  rules  and  usages  of  the  Stock  Ex- 
change he  was  not  bound  by  them;  and 
as,  by  reason  of  30  &  31  Vict,  c  29.  s.  1 
(5),  no  valid  contract  for  the  purchase 
of  the  shares  had  been  effected  on  the 
defendant's  behalf,  the  defendant  was 
entitled  to  withdraw  the  authority  given 
to  the  plaintiffs  before  a  binding  contract 
was  entered  into.  They  cited  Robinson  v. 
MoUett  re),  Duncan  v.  HiU  (7),  I^eilson  v. 
James  (8),  and  Grrissell  v.  Bristowe  (9). 
They  distinguished  the  present  case  from 
Re<id  V.  Aviderson  (1),  Barclay  v.  Pearee 
(2),  and  Seymour  v.  Bridge  (3),  on  the 
ground  that  in  this  case  the  defendant  was 
ignorant  of  the  rules  and  r^ulations  under 
which  the  plaintiffs  became  liable  to  com- 
plete the  transaction. 

Firdayf  Q.C,^  in  reply. 

Grove,  J. — The  case  of  Robinson  v. 
MjoUett  (6)  has  satisfied  me  that  knowledge 
is  essential  in  this  case.  I  think  there  is 
a  broad  distinction  between  this  case  and 
the  case  of  Seymour  v.  Bridge  (3).  The 
ground  upon  which  I  have  come  to  the 
conclusion  that  the  defendant  is  entitled  to 


(1)  63  Law  J.   Bep.   Q.B.   682; 
13  Q.B.  D.  779. 

(2)  Not  reported.    An  account  of 
given  by  Grove»  J.,  in  his  judgment. 

(3)  Ante,  p.  347  ;  Law  Rep.  14  Q. 

(4)  43  Law  J.   Bep.   Q.B.    181 ; 
9  Q.B.  677. 

(6)  See  note  (1),  amte,  p.  348. 

(6)  44  Law  J.  Bep.    G.P.    362 ; 

7  H.L.  802. 

(7)  40  Law  J.  Bep.  Ezch.  137; 

8  Exch.  242. 

(8)  61   Law  J.  Bep.  Q.B.  369; 

9  Q.B.  D.  646. 

(9)  38  Law  J.   Bep.    O.P.    10; 
3  C.P.  112. 
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my  judgment  is  that  I  believe  he  did  not 
know  of  this  custom  of  the  Stock  Ex- 
change. That  being  so,  is  this  a  custom 
which  an  outsider  is  bound  by  without 
knowledge)  I  am  of  opinion  that  it  is 
not,  and  that  "  if  a  person  "  (to  use  the 
language  of  Lord  Chelmsford  in  Robinson 
V.  MdUU  (6)  )  "  employs  a  broker  to 
transact  business  for  him  upon  a  market 
with  the  usages  of  which  the  principal  is 
onaoquainted,  he  gives  authority  to  the 
broker  to  make  contracts  upon  the  footing 
of  such  usages,  provided  they  are  such  as 
r^ulate  the  mode  of  performing  contracts, 
and  do  not  change  their  intrinsic  cha- 
racter." Adopting  that  language,  is  it 
possible  to  say  that  the  custom  in  this  case 
does  not  change  the  intiinsic  character  of 
the  contract  ?  It  makes  the  whole  thing  a 
different  thing.  It  makes  that  a  contract 
for  one  purpose  which  is  not  a  legal  con- 
tract at  all,  and  which  the  defendant  could 
not  get  fulfilled  as  a  contract.  The  order 
from  the  defendant  to  his  broker  is — 
"  Buy  me  100  shares  in  the  Oriental  Bank.'* 
The  broker  sends  to  his  agent  broker  in 
London  to  buy  100  shares,  and  the  broker 
sends  back  a  note  which  would  appear  to 
be  a  contract  which  the  buyer  himself 
could  enforce  against  the  seller,  but  which 
in  consequence  of  Leeman's  Act  (5)  is  no 
contract  at  all.  Therefore  the  defendant 
does  not  get  what  he  bargains  for.  But 
then  it  is  said  there  is  a  usage  of  the 
Stock  Exchange  by  which  you  can  get, 
not  an  invalid  contract  made  virtually 
valid  so  as  to  put  you  in  the  position  of  a 
person  who  can  enforce  his  contract,  but 
a  contract  by  which  the  agent  you  have 
employed,  or,  as  in  this  case,  the  agent 
of  the  agent  you  have  employed,  is  put 
in  such  a  position  that  he  may  be 
personally  liable  to  fulfil  his  contract, 
and,  if  not,  may  be  dismissed  the  Stock 
Exchange.  If  the  buyer  knew  of  that, 
and  if  he  contracted  upon  the  basis  of 
that,  he  may  be  held,  as  in  Read  v.  An- 
derson (1),  to  be  liable,  because  he  has 
knowingly  made  the  broker  subject  to 
certain  liabilities  in  consequence  of  effect- 
ing an  order  in  such  a  manner  as  the  per- 
son ordering  knew  it  must  be  effected. 
But  can  it  be  said  that  that  consequence 
is  to  affect  a  person  who  is  perfectly  ig- 
norant, and  who  thinks  when  he  orders  a 
Vol.  54.— Q.B, 
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man  to  enter  into  a  contract  that  a  con- 
tract means  a  contract — that  is,  a  contract 
enforceable  at  law)  Can  it  be  said  that 
he  is  to  be  affected  by  that  which  is  not  a 
contract  and  which  will  not  give  him  the 
benefit  of  a  contract )  That  being  the  case, 
there  is  a  broad  distinction  between  this 
case  and  Read  v.  Anderson  (1),  and  also, 
so  far  as  the  judgment  of  the  Court  goes, 
between  this  case  and  Barclay  v.  Pearoe  (2), 
as  I  will  presently  shew. 

With  regard  to  Seymour  v.  Bridge  (3), 
Mr.  Justice  Mathew  based  his  judgment 
upon  the  assumption  that  the  defendant 
did  know  of  the  usage  in  point  of  fact,  or 
at  all  events,  from  the  repeated  transactions 
which  took  place  between  the  parties,  Mr. 
Justice  Mathew  took  him  to  know  of  it. 
The  case  is  quite  different  here.  Here 
there  was  really  only  one  previous  trans- 
action, the  single  occasion  on  which  he 
purchased  the  bank  shares,  by  which  the 
defendant  could  get  at  knowledge,  and  I 
do  emphatically  believe  the  defendant 
when  he  says  tJiat  he  did  not  know  that 
the  brokers  were  liable  to  the  jobber. 
Does  that  make  a  difference  between  this 
case  and  the  cases  of  Read  v.  Anderson  (1), 
Seymour  v.  Bridge  (3),  and  Barclay  v. 
Pearce  (2)1  In  Read  v.  Anderson  (1) 
Lord  Justice  Bowen,  in  delivering  the  judg- 
ment of  the  majority  of  the  Court,  says 
there  was  a  usage  known  to  both  parties 
that  the  betting  agent  became  liable. 
There  is  also  this  distinction  between  that 
case  and  the  present,  that  not  only  was  the 
usage  known  to  both  parties,  or,  which  is 
the  same  thing,  taken  by  the  Court  to  be 
known,  but  the  thing  was  actually  effected 
which  the  agent  was  commissioned  to  do. 
He  was  commissioned  to  make  a  bet,  not 
a  contract,  and  I  do  not  think  it  would  be 
very  far-fetched  to  assume,  though  it  is 
not  very  material,  that  the  person  employ- 
ing the  agent  did  know  that  betting  was 
illegal,  because  that  is  general  and  com- 
mon knowledge.  Ho  also  knew,  as  Lord 
Justice  Bowen  states,  that  the  agent  would 
be  liable  to  be  dismissed  the  tu^  if  he  did 
not  pay  the  bet  The  agent  having  per- 
formed his  part  of  the  contract  by  making 
a  bet,  although  he  would  not  be  liable  to 
the  person  with  whom  he  bet  except  in  the 
forum  of  honour  among  betting  people,  still 
his  principal  must  be  liable  to  pay  him  if  the 
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bet  were  lost.  The  Court  in  that  case  ex- 
pressly relies  upon  the  knowledge  of  the 
usage  by  both  parties.  Now  in  Barclay 
V.  Fearce  (2)  the  case  is  still  stronger. 
That  case  appears  to  have  been  exactly 
similar  in  its  circumstanoes,  except  in  the 
matter  of  knowledge,  to  the  case  before 
my  brother  Mathew.  The  question  there 
was  whether  the  plaintiff  should  have 
judgment  under  Order  XIV.,  or  whether 
the  defendant  should  have  leave  to  defend 
upon  paying  the  money  into  Court  or 
giving  security.  The  Court  of  Appeal  re- 
quired the  defendant  to  pay  the  money 
into  Court  or  find  security  as  a  condition 
of  defending.  The  Court  did  allow  the 
defendant  to  defend — possibly  upon  the 
ground  that  they  thought  he  might  have 
a  right  to  take  the  decision  of  the  House 
of  Lords — I  do  not  know  whether  that 
was  so  or  not,  but  at  all  events  I  gather 
from  the  report  of  the  case,  which  Mr. 
!Finlay  has  handed  up  to  me,  that  the  mem- 
bers of  the  Court  rest  their  judgment  upon 
the  knowledge  emphatically  possessed  by 
the  defendant.  These  cases  appear  to 
have  gone  to  the  extreme  limit,  because 
in  Bead  v.  Anderson  (1)  the  Court  was  di- 
vided, two  of  the  Judges  thinking  one  way 
and  two  the  other.  Am  I  to  go  a  step 
fui*th6r,  and  say  that  where  a  party  is  ig- 
norant of  a  usage  which  not  merely  alters 
some  of  the  incidents  but  alters  the  in- 
trinsic character — to  use  the  language  of 
Lord  Chelmsford — of  a  baigain,  because  it 
substitutes  a  mere  honourable  engagement 
between  brokers  on  the  Stock  Exchange 
for  a  valid  l^gal  contract,  he  is  still  bound 
by  that  usage  1  I  am  of  opinion  that  he  is 
not  bound.  I  am  also  of  opinion  that 
NeUson  v.  James  (8)  is  in  favour  of  the 
opinion  I  have  come  to.  Therefore  my 
opinion  is  that  the  defendant  is  entitled  to 
my  judgment 

Judgment  for  defendarki  with  coats. 


Solicitors — Ley  Sc  Lake,  agents  for  Danger  Sc 
Cartwrigbt,  Bristol,  for  plaintiff;  Meredith, 
Roberts  Sc  Mills,  agents  for  Vassal,  Parr,  Os- 
borne k  Ward,  Bristol,  for  defendant. 


[IN  THE  QUEEITS  BENCH  DIVISION  AND 
IN  THE  OOUBT  OF  APPEAL.] 

Bankruptcy.  ^ 

MiTk    y^  re  babbit;    ex  parte 
April  1,  24,  1        ^™o™  ^  «>•• 
27,  28.      J 

Bankruptcy — County  Court — Jurisdie' 
tion  off  in  Bankruptcy — Action  in  High 
Court  against  Trustee  of  Bcmkrupt  — 
Power  of  County  Court  to  restrain — Bank- 
ruptcy  Act,  1883  (46  <i&  47  Vict.  e.  52),  w. 
100  and  102— Right  of  Solicitor  to  Audi- 
ence in  High  Court  in  Bankruptcy  Af otters 
—46  dk  47  Vict.  c.  52.  s.  151. 

A  County  Court  which  has  by  the  Bank- 
ruptcy Act,  1883  (46  <k  47  Viet.  c.  52), 
s.  100,  for  the  purposes  of  its  hcmkruptcy 
jurisdiction,  in  addition  to  the  ordinary 
powers  of  the  Court,  all  the  powers  and 
jurisdiction  of  the  High  Courts  amd^  by 
section  102,  full  power  to  decide  all  ques- 
tums  of  priorities  and  aU  other  questions 
which  may  arise  in  any  cases  of  bamkruptcy 
coming  vnthin  the  cogniscmce  of  the  Court, 
does  not  thereby  acquire  a/nd  has  not  juris- 
diction to  restrain  an  action  brought  in  the 
High  Court  against  the  trustee  of  a  debtor 
adjudicated  a  bankrupt  in  the  County 
Court : — So  held  by  the  Court  of  Appeal, 
reversing  the  decision  of  the  Queen* s  Bench 
Division. 

Solicitors  have,  by  virtue  of  the  reserva- 
tion in  the  Bankruptcy  Act,  1883,  s.  151, 
right  of  audience  in  ^  High  Court  on 
appeals  from  the  County  Courts  in  bank- 
ruptcy: — So  held  by  the  Queen's  Bench 
Division. 

Application  was  made  by  the  trustee  of 
the  bankrupt  to  the  Judge  of  the  Croydon 
County  Court,  where  the  abjudication  of 
bankruptcy  was  made,  to  restrain  proceed- 
ings in  an  action  brought  in  the  High 
Court  against  the  trustee,  and  to  deter- 
mine the  question  raised  in  the  action,  the 
&cts  in  relation  to  the  application  being, 
so  far  as  they  need  to  be  here  stated,  as 
follows : — 

The  debtor,  Bamett,  who  was  a  builder, 
was  adjudicated  bankrupt  in  the  County 
Court  on  the  30th  of  October,  1884.  At 
the  time  of  the  bankruptcy  Barnett  had  in 

*  Osram  Brett,  M.B.,  BaggaUay,  LJ.,  and 
Bowen^  L.  J, 
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his  possession  some  machinery  which  he 
used  in  his  husinees.  He  had  this  machinery 
from  F.  W.  Beynolds  &  Co.  on  the  hire- 
purchase  system,  hy  which  he  was  to  pay 
the  purchase-money,  473/.  5^.,  hy  instal- 
ments. At  the  time  of  the  bankruptcy 
he  had  paid  only  2702L  As  soon  as  the 
trustee  in  the  bankruptcy  was  appointed, 
Reynolds  &  Co.  claimed  this  machinery 
from  the  trustee ;  but  the  trustee  claimed 
it  as  having  been  in  the  possession,  order, 
and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy.  Negotiations 
followed,  but  the  matter  was  not  arranged ; 
Reynolds'  dc  Co.  threatened  to  take  legal 
proceedings ;  the  trustee  thereupon,  on  the 
Ist  of  December,  said  that  he  would  at 
once  apply  in  the  bankruptcy  to  have  the 
question  decided. 

On  the  2nd  of  December  Reynolds  k  Co. 
issued  a  writ  in  the  High  Court  against 
the  trustee,  claiming  the  return  ^  the 
machineiy  or  the  payment  of  its  value,  and 
200Z.  for  its  detention,  and  subsequently  a 
statement  of  claim  was  delivered,  in  which 
Middlesex  was  named  as  the  place  of  trial. 
In  January,  1885,  the  trustee  obtained 
leave  to  deliver,  and  delivered,  short  notice 
of  motion  in  the  County  Court  for  an  order 
restraining  that  action,  and  asking  the 
County  Court  Judge  to  determine  the 
question  which  formed  the  subject-matter 
of  the  action. 

The  County  Court  Judge  heard  the 
motion,  and  refused  the  application.  The 
trustee  appealed  to  the  High  Court. 

J.  E,  Fax,  solicitor,  appeared  for  the 
trustee,  in  support  of  the  appeal. 

Foyser  {PoUard  with  him),  for  the  re- 
spondents, objected  to  the  solicitor  being 
heard. — ^A  solicitor  has  no  right  of  audi- 
ence in  the  High  Court  upon  an  appeal  in 
bankruptcy  from  a  County  Court  No 
doubt  the  Bankruptcy  Act,  1883,  s.  151, 
enacts  that,  " ....  all  solicitors  or  other 
persons  who  had  the  right  of  audience 
before  the  Chief  Judge  in  Bankruptcy  shall 
have  the  like  right  of  audience  in  bank- 
ruptcy matters  in  the  High  Court."  But 
by  section  104,  sub-section  2  (a),  an  appeal 
from  an  order  of  a  County  Court  in  a 
bankruptcy  matter  lay  not  to  the  High 
Court  but  to  the  Court  of  Appeal :  con- 
sequently after  the  passing  of  that  Act  a 


solicitor  had  clearly  no  such  right  of  audi- 
ence as  is  now  clsomed.  And  the  Bank- 
ruptcy Appeals  (County  Courts)  Act,  1884 
(47  k  48  Vict.  c.  9),  which  repeals  the 
Bankruptcy  Act,  1883,  s.  104,  sub-s.  2  (a), 
and  instead  thereof  enacts  that  "an  appeal 
shall  lie  in  bankruptcy  matters  ....  from 
the  order  of  a  County  Court  to  a  Divi- 
sional Court  of  the  High  Court  of  Justice 
.  .  .  ,"  cannot  be  held  to  give  to  solicitors 
a  light  of  audience  whi(^  they  did  not 
possess  under  the  Act  of  1883,  and  which, 
moreover,  would  be  a  new  right. 

[Cave,  J. — Under  the  Bankruptcy  Act, 
1869,  an  appeal  lay  from  a  County  Court 
to  the  Chief  Judge  in  Bankruptcy,  and 
solicitors  had  the  right  of  audience  upon 
such  an  appeal.] 

This  is  an  appeal  to  a  Divisional  Court 
and  not  to  a  single  Judge,  and  the  Act  of 
1883,' s.  151,  says  only  that  solicitors  and 
other  persons  who  had  the  light  of  audi- 
ence before  the  Chief  Judge  in  Bankruptcy 
are  to  have  the  ''  like  "  right  of  audience 
in  the  High  Court. 

The  Court  (1). — ^The  right  of  audience 
claimed  must  be  conceded.  This  appeal  is 
a  bankruptcy  matter  in  the  High  Court 
just  such  as  the  Chief  Judge  in  Bcuikruptcy 
could  have  heard  under  the  Act  of  1869, 
and  a  solicitor  would  have  had  the  right  of 
audience  before  him  upon  it ;  therefore  the 
right  of  audience  claimed  falls  clearly 
within  the  terms  of  the  Bankruptcy  Act, 
1883,  s.  151. 

Fox  was  accordingly  heard  upon  the 

merits. 

Poysety  corUra, 

Fox,  in  reply. 

The  arguments  appear  sufficiently  in  the 
judgment  of  the  Court  (1)  delivered  on 
April  1  by 

Cave,  J.— This  is  an  appeal  from  an 
order  of  the  County  Court  Judge  at  Croy- 
don, refusing  to  stay  further  proceedings 
in  an  action  brought  by  F.  W.  Reynolds  k 
Co.  against  the  trustee,  and  also  refusing 
to  determine  a  question  which  had  arisen 
between  Reynolds  &  Co.  and  the  trustee  in 
the  bankruptcy,  and  formed  the  subject- 
matter  of  the  action. 

Barnett,  who  was  formerly  a  builder  at 
Bhootlands,  was  adjudicated  bankrupt  on 
(1)  Cave,  J.,  and  Wills,  J. 


^*6  QUEBirS  BENCH  DIVISION. 

In  re  Bamett ;  ex  parte  Reynoldg  (App.),  Bankr. 


[N.S. 


the  30th  of  October,  1884,  and  the  appel- 
lant  was  appointed  trustee  on  the  4th  of 
November.  At  the  time  of  his  bankruptcy 
Bamett  had  in  his  possession  some  ma- 
chinery, which  he  used  in  his  business,  and 
which  he  had  got  from  Reynolds  &  Co.  under 
an  agreement  of  the  11th  of  April,  1883, 
on  what  is  known  as  the  '*  purchase-hire 
system."  Under  this  agreement  Bamett 
was  to  have  paid  the  purchase-money  of 
the  machinery,  473^.  5«.,  by  instalments ; 
and  at  the  time  of  his  bankmptcy  he  had 
paid  only  about  270^.  As  soon  as  the 
trustee  had  been  appointed,  Reynolds  &  Co. 
laid  daim  to  the  machinery  in  question, 
and  negotiations  ensued;  and  ultimately, 
on  the  29th  of  November,  Reynolds  & 
Co.'s  solicitors  wrote  to  the  trustee  that 
they  had  heard  nothing  from  his  solicitor, 
and  were  instmcted  to  take  legal  proceed- 
ings if  the  matter  was  not  satisfactorily 
arranged  before  one  o'clock  on  the  follow- 
ing Monday,  the  1st  of  December.  On 
that  day  the  tmstee's  solicitor  called  on 
Reynolds  <k  Co.'s  solicitors,  and  informed 
them  that  the  trustee  would  at  once  apply 
to  the  Court  of  Bankruptcy  to  decide  as 
to  the  ownership  of  the  machinery  in  ques- 
tion, which  the  trustee  claimed  as  having 
been  in  the  possession,  order,  and  disposi- 
tion of  the  bankrupt  at  the  time  of  the 
bankruptcy.  On  the  2nd  of  December 
Reynolds  <&  Co.'s  solicitors  issued  a  writ 
against  the  trustee  claiming  return  of  the 
machinery,  or  473^.  5«.,  its  value,  and  200/. 
for  detention ;  and  a  statement  of  claim  to 
the  same  effect  was  subsequently  delivered, 
in  which  Middlesex  was  named  as  the  place 
of  trial.  On  the  6th  of  January,  1885, 
the  trustee  obtained  leave  to  deliver,  and 
delivered,  short  notice  of  motion  for  an 
order,  which,  as  has  been  stated,  the  Court 
refused  to  make,  and  against  which  refusal 
this  appeal  is  now  brought. 

In  order  to  understand  the  point  in  dis- 
pute  it  is  necessary  to  consider  the  old  law. 
Section  72  of  the  Act  of  1869  was  as  fol- 
lows :  "  Subject  to  the  provisions  of  this 
Act,  every  Court  having  jurisdiction  in 
bankruptcy  under  this  Act  shall  have  full 
power  to  decide  all  questions  of  priorities 
and  all  other  questions  whatsoever,  whether 
of  law  or  fact,  ariabg  in  any  case  of  bank- 
ruptcy coming  within  the  cognisance  of 
such  Court,  or  which  the  Court  may  deem 


it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice  or  making 
a  complete  distribution  of  property  in  any 
such  case."  Questions  soon  arose  as  to  the 
extent  of  the  jurisdiction  given  by  this 
section,  and  ultimately  the  general  prin- 
ciple was  laid  down  that  where  a  trustee 
claimed  only  the  same  right  as  the  bankrupt 
himself  would  have  had,  the  Court  of  Bank- 
ruptcy ought  not  to  assume  jurisdicUon, 
but  ought  to  leave  the  matter  to  be  dealt 
with  by  the  ordinary  tribunals — EUU  v. 
SiJher  (2) ;  but  that  where,  by  the  operation 
of  the  law  of  bankruptcy,  the  trustee  had 
a  higher  and  better  title  than  the  bankrupt, 
the  Court  of  Bankruptcy  ought  to  decide 
the  matter  itself— ^a;  parte  Brown;  in  re 
Tates  (3).  This  rule,  however,  was  not  an 
inflexible  one,  and  did  not  preclude  the 
Court  from  exercising  a  discretion  not  to 
assume  the  trial  of  the  case.  Thus,  where 
considerable  property  was  at  stake,  and 
questions  seriously  affecting  character  w&e 
involved,  it  was  held  that  the  case  ought 
to  be  tried  in  the  High  Court  and  not  in 
a  County  Court— ^x  parte  Armitage;  in 
re  Learoyd  dh  Co.  (4)  and  Ex  parte  Price; 
in  re  Roberts  (5). 

This  was  the  state  of  the  law  when  the 
Act  of  1869  was  repealed  and  that  of  1883 
came  into  operation.  The  first  dauae  of 
sectiori  102  of  the  later  Act  is  the  same  as 
that  part  of  section  72  of  the  earlier  Act 
which  I  have  already  read.  But  section  102 
contains  this  very  material  proviso  :  "  Pro- 
vided that  the  jurisdiction  hereby  given 
shall  not  be  exercised  by  the  County  Court 
for  the  purpose  of  adjudicating  upon  any 
claim  not  arising  out  of  the  bankruptcy 
which  might  heretofore  have  been  enforced 
by  action  in  the  High  Court,  unless  all 
parties  to  the  proceeding  consent  thereto, 
or  the  money,  money's  worth,  or  right  in 
dispute  does  not,  in  the  opinion  of  the 
Judge,  exceed  in  value  200^."  Now  it 
seems  to  us  that  this  proviso  is  intended 
to  enforce  the  jurisdiction  of  the  Court  of 
Bankruptcy,  and  even  to  extend  it  to  cases 

(2)  42  Law  J.  Bep.  Chanc.  666 ;  Law  Rep. 
8  Chanc.  83. 

(3)  48   Law  J.  Rep.  Bankr.  78;    Law  Rep. 
11  Ch.  D.  148. 

(4)  Law  Rep.  17  Ch.  D.  13. 

(6)  62  Law  J.  Bep.  Chanc.  181 ;  Law  Bep. 
21  Ch.  D.  653. 
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where  it  has  heen  excluded  by  previous 
decisions.  The  proviso  does  not  extend  to 
claims  ''  arising  out  of  the  bankruptcy  " — 
that  is,  as  we  understand  it,  to  cases  where, 
by  the  operation  of  the  law  of  bankruptcy, 
the  trustee  has  a  higher  and  better  title 
than  the  bankrupt,  and  these  cases  con- 
sequently are  governed  by  the  general  rule 
laid  down  in  Ex  parte  Brown  (^),  It  does 
extend  to  other  cases  arising  in  the  bank- 
ruptcy, including  cases  where  the  trustee 
claims  only  the  same  right  as  the  bankrupt 
would  have  had ;  and  as  to  these  cases  it 
lays  down  the  new  principle  that  the  Court 
is  to  exercise  jurisdiction  where  the  parties 
consent  or  where  the  amount  in  dispute 
does  not  exceed  200^. 

The  present  case  is  one  of  those  in  which 
the  trustee,  by  the  operation  of  the  law  of 
bankruptcy,  had  a  higher  and  better  title 
than  the  bankrupt,  and  we  agree,  therefore, 
with  his  Honour  that  the  Court  had  juris- 
diction, although  the  parties  did  not  con- 
sent uJid  the  value  of  the  subject-matter 
exceeded  200^. ;  and  the  only  question  is 
whether  the  case  falls  within  the  exception 
to  the  general  rule  recognised  in  Ex  parte 
Armitage  (4)  and  Ex  parte  Price  (5).  No 
questions  of  character  are  involved,  and  the 
amount  in  dispute  is  in  itself  comparatively 
unimportant ;  but  it  is  alleged,  as  grounds 
for  the  refusal  of  the  Court  to  exercise  its 
jurisdiction,  that  the  trustee  was  guilty  of 
delay  in  taking  proceedings  :  that  the  claim 
might  be  more  expeditiously  disposed  of 
by  allowing  the  action  to  proceed :  that  the 
question  is  one  of  importance  to  Keynolds 
&  Co.,  who  have  machinery  to  the  value 
of  30,000^.  or  40,000/.  on  hire  :  and  that 
they  wanted  to  have  the  case  tried  by  a 
jury.  There  seems  to  be  no  ground  for  the 
imputation  of  delay.  The  trustee  was  only 
appointed  on  the  4th  of  November;  ne- 
gotiations were  proceeding  down  to  the 
24th  of  November,  and  on  the  1st  of 
December  he  gave  informal  notice  of  his 
intention  to  apply  to  the  Court;  Beynolds  <fe 
Co.  somewhat  hastily  issued  a  writ  on  the 
2nd  of  December,  and  the  trustee  applied  to 
the  Court  on  the  6th  of  January.  As  to  rela- 
tive expedition  of  proceedings,  his  Honour 
might  have  fixed  a  day  for  the  hearing  in 
February  and  have  disposed  of  the  case  in 
that  month,  while  at  present  there  seems 
po  probability  that  the  action  in  the  High 


Court  will  be  heard  before  Whitsuntide 
As  to  the  third  ground,  the  decision  in  this 
case  will  not  necessarily  govern  others ;  nor, 
if  it  would,  does  it  seem  alone  a  sufficient 
reason  for  declining  a  jurisdiction  which 
is  clearly  given  by  the  statute.  The  last 
ground,  which  seems  to  have  weighed  most 
with  his  Honour,  and  but  for  which  pro- 
bably he  would  have  exercised  his  jurisidic- 
tion,  seems  to  have  been  put  forward  solely 
for  the  purpose  of  influencing  the  mind  of 
the  Judge.  Now  that  it  has  done  its  work  it 
has  been  dropped,  and  the  case  has  been 
set  down  by  the  plaintiffs  for  trial  without 
a  jury. 

After  a  careful  consideration  of  these 
grounds,  we  are  of  opinion  that  this  case 
falls  within  the  general  rule  and  not  within 
the  exception,  and  that  the  case  must  be 
remitted  to  the  County  Court  Judge  for 
hearing.  We  would  suggest  that  it  would 
be  convenient,  looking  at  the  nature  of  the 
question  to  be  tried,  that  the  Judge  should 
direct  the  trustee  to  give  notice  of  motion 
for  a  particular  day  to  be  fixed  by  the 
Judge,  and  that  the  case  should  be  heard 
on  viva  voce  evidence  without  affidavits. 

This  disposes  of  the  substantial  question 
in  the  case ;  but  a  subsidiary,  though  im- 
portant, question  arises — namely,  whether 
the  trustee  is  entitled  to  an  order  restraining 
Beynolds  &  Co.  from  continuing  proceed- 
ings in  the  action.  Mr.  Poyser  contended 
that  the  County  Court,  as  a  Court  of 
Bankruptcy,  has  no  jurisdiction  at  present 
to  restrain  an  action  in  the  High  Court. 
That  jurisdiction,  it  is  argued,  was  con- 
ferred under  the  Act  of  1869,  by  section  66 
of  that  Act,  which  gave  the  County  Court 
all  the  powers  and  jurisdiction  of  the  Court 
of  Chancery;  while  section  100  of  the  pre- 
sent Act  gives  the  County  Court  all  the 
powers  and  jurisdiction  of  the  High  Court, 
which  powers  do  not  include  the  power  to 
restrain  an  action  in  the  High  Court,  seeing 
that  by  the  Judicature  Act  of  1873,  s.  24, 
8ub-8.  5,  no  cause  or  proceeding  in  the 
High  Court  is  to  be  restrained  by  pro- 
hibition or  injunction.  We  think,  how. 
ever,  that  the  power  of  the  Court  of 
Bankruptcy  to  restrain  actions  was  not 
conferr^  by  section  66  of  the  Act  of  1869. 

The  Court  of  Bankruptcy  appears  always 
to  have  exerdsed  a  jurisdiction  analogous 
to  that  of  the  Courts  of  equity  by  way  of 
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injanctioii.  Thus  in  Fx  parte  Figes  (6) 
the  Court,  on  an  ex  parte  application  on 
behalf  of  the  bankrupt,  restrained  the  as- 
signees from  selling  the  property  until  fur- 
ther order.  So  in  Fx  parte  Harding  (7) 
the  Court  granted  an  injunction  to  restrain 
the  negotiation  of  a  promissory  note. 
Again  in  Fx  parte  Leigh  (8)  the  Court 
restrained  the  bankrupt  from  proceeding 
in  an  action  at  law  which  he  had  com- 
menced  to  contest  the  validity  of  the  com- 
mission. The  powers  of  the  Court  over 
parties  other  than  the  bankrupt  and  his 
creditors  were  much  extended  by  section 
72  of  the  Act  of  1869  ;  and  in  1871  it  was 
decided  by  the  Court  of  Appeal  in  Fx 
parte  Cohen  (9)  that  in  cases  to  which  that 
section  was  intended  to  apply  the  Court  of 
Bankruptcy  had  power  to  restrain  actions. 
That  decision  was  followed  by  many  others 
in  which  injunctions  were  granted, such  as 
Morleyy.  White  (10),  Fx  parte  Gordon  (11), 
and  In  re  Thorpe  (12);  and  in  none  of 
them  is  the  jurisdiction  to  restrain  an  ac- 
tion treated  as  depending  on  section  66  of 
the  Act,  but  rather  as  an  exercise  of  the 
ordinary  powers  of  the  Court  brought  into 
play  by  section  72.  In  Fx  parte  JDUton 
(13)  it  was  contended  that  by  virtue  of 
section  24,  sub-section  5,  of  the  Judicature 
Act  of  1873  the  Court  of  Bankruptcy  had 
lost  its  power  to  restrain  actions  in  the 
High  Court  by  injunction ;  but  it  was  held 
that  there  was  no  doubt  whatever  that  the 
jurisdiction  of  the  Court  of  Bankruptcy  to 
restrain  proceedings  in  other  Courts  still 
existed,  that  there  was  nothing  in  the 
Judicature  Act  which  interfered  with  the 
jurisdiction  of  the  Court  of  Bankruptcy  as 
it  existed  before  those  Acts,  and  that  sec- 
tion 24  of  the  Act  of  1873  only  provided 
rules  for  the  manner  in  which  the  High 
Court  of  Justice  should  carry  on  its  own 

(6)  1  Glyn  k  J.  122. 

(7)  Buck,  24. 

(8)  2  Glyn  &  J.  332. 

(9)  41   Law  J.   Bep.   Bankr.  16;  Law  Bep. 

7  Cbanc.  20. 

(10)  42  Law  J.  Bep.  Chanc.  880 ;  Law  Bep. 

8  Chanc.  214. 

(11)  42  Law  J.  Bep.  Bankr.  41 ;  Law  Bep. 
8  GhaDC.  566. 

(12)  42  Law  J.  Bep.  Bankr.  34,*  Law  Bep. 
8  Chanc.  743. 

(13)  46  Law  J.  Bep.  Bankr.  87 ;  Law  Bep. 
1  Gh.  D.  667. 


proceedings.  Section  100  of  the  Act  of 
1883  provides  that  a  County  Court  shall 
for  the  purposes  of  its  bankmptcy  juris- 
diction, in  addition  to  the  ordinary  powers 
of  the  Court,  have  all  the  powers  and 
jurisdiction  of  the  High  Court ;  and  tha 
ordinary  powers  of  the  Court  which  are 
hereby  preserved  appear  to  us  to  indnde 
the  power  of  restnoning  actions  which  the 
Court  of  Bankruptcy  seems  always  to  have 
exercised,  and  which  in  some  form  or  other 
is  absolutely  necessary  to  its  existence  as 
an  effective  Court. 

It  was  urged  that  the  observations  of 
Lord  Justice  Mellish  in  Fx  parte  DiUon 

il3)  as  to  the  effect  of  section  73  of  the 
udicature  Act  of  1873  are  equally  cogent 
as  to  the  effect  of  section  93  of  the  Bank- 
ruptcy Act  of  1883.     The  Lord  Justice 
there  expressed  an  opinion  that  if  the 
alteration  made  by  the  9th  section  of  the 
Judicature  Act  of  1875  had  not  been  made, 
and  if,  consequently,  the  London  Court  of 
Bankruptcy  had  been  united  and  consoli- 
dated with  the  High  Court,  the  County 
Courts  acting  in  bankruptcy  would  have 
retained  their  power  of  granting  injunctions, 
while  the  London  Court  of  Bankruptcy 
would  not.     If,  it  was  argued,  the  London 
Coiurt  has  by  the  effect  of  section  93  of  the 
Act  of  1883  lost  its  power  of  granting  in- 
junctions, it  is  anomalous  that  the  County 
Courts  should  retain  that  power.     But  i£ 
the  London  Court  has  lost  the  power  of 
granting  injunctions — on  which  it  is  not 
necessary  to  give  an  opinion  to-day — ^it  has 
by  the  union  with  the  High  Court  acquired 
a  power  almost  equally  valuable.     As  a 
member  of  the  Queen's  Bench  Division  of 
the  High  Court,  the  Judge  in  Bankruptcy 
has  jurisdiction  to  stay  any  proceedings  in 
that  division ;    and  he  would  not,  we  ap- 
prehend, hesitate,  upon  a  proper  case  being 
made,  to  direct  the  trustee  to  apply  for  a 
stay  of  proceedings  in  the  Chancery  Divi- 
sion, should  such  a  step  ever  become  neces- 
sary.    The  case  of  Cobhold  v.  Pryke  (14) 
does  not  deal  with  the  powers  of  ^e 
County  Court  as  a  Court  of  Bankruptcy, 
and  is  distinguishable  on  that  ground. 

We  therefore  come  to  the  conclusion 
that  the  trustee  is  entitled  to  an  ii^jundion 
restraining  Reynolds  h  Co.  from,  proceed- 

(14)  49  Law  J.  Bep.  Sxch.  8 ;  Law  Bep. 
4  Ex.  D.  316. 
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ing  with  their  action  until  further  order ; 
but  he  must  give  an  unqualified  undertak- 
ing to  be  answerable  for  damages  and  to 
proceed  with  the  motion  in  the  Court 
below  with  due  diligence. 

The  trustee  must  have  his  costs  of  this 
appeal,  and  the  costs  in  the  Court  below 
must  abide  the  result  of  the  motion  to  be 
made,  unless  the  Judge  shall  see  reason  to 
direct  otherwise. 

Appeal  aUowed. 

Payaer  asked  for  leave  to  appeal. 
The  Court  (1)  granted  leave. 
Reynolds  &  Co.  appealed. 

PoUard  and  Poyser,  for  the  appellants. 
— ^First,  the  County  Court  as  a  Court  of 
Bankruptcy  has  no  power  to  try  the  ques- 
tions nosed  in  the  action,  if  the  action  be 
restrained,  because  under  the  proviso  to  sec- 
tion 102,  sub-section  1  (15),  the  claim  does 
not  ''arise  out  of  the  bankruptcy/'  but 
it  may  be  enforced  by  action  in  the  High 
Court,  for  the  parties  do  not  consent,  and 
the  right  in  dispute  exceeds  2002.  Secondly, 
the  County  Court  as  a  Court  of  Bankruptcy 
has  no  power  to  restrain  an  action  in  the 
High  Cburt.     The  power  to  restrain  was 

(16)  46  k,  47  Vict,  a  62.  s.  100 :  "A  Ck>anty 
Conit  shall,  for  the  purpoees  of  its  bankruptcy 
jorifidiction,  in  addition  to  the  ordinary  powers 
of  the  Court,  have  all  the  powers  and  jnrisdio- 
tion  of  the  High  Court,  and  the  orders  of  the 
Court  may  be  enforced  accordingly  in  manner 
prescribed." 

Section  102  (1):  "Subject  to  the  provisions 
of  this  Act,  every  Court  having  jurisdiction  in 
bankruptcy  under  this  Act  shall  have  full 
power  to  decide  all  questions  of  priorities,  and 
all  other  questions  whatsoever,  whether  of  law 
or  fact,  which  may  arise  in  any  case  of  bank- 
ruptcy coming  within  the  cognisance  of  the 
Court,  or  which  the  Court  may  deem  it  expe- 
dient or  necessary  to  decide  for  the  purpose  of 
doing  complete  justice  or  making  a  complete 
distribution  of  property  in  any  such  case : 

*'  Provided  that  the  jurisdiction  hereby  given 
shall  not  be  exercised  by  the  County  Court  for 
the  purpose  of  adjudicating  upon  any  claim  not 
arising  out  of  the  bankruptcy  which  might 
heretofore  have  been  enforced  by  action  in  the 
High  Court,  unless  all  parties  to  the  proceedings 
consent  thereto,  or  the  money,  money's  worth, 
or  right  in  dispute  does  not  in  the  opinion  of 
the  Judge  exceed  in  value  two  hundred  pounds.** 

Section  168  (1):  "In  this  Act,  unless  the  con- 
text otherwise  requires,  *  the  Court  *  means  the 
Court  having  jurisdiction  in  bankruptcy  under 
thisAcU** 


given  by  section  66  of  the  Act  of  1869  (32 
k  33  Yict.  c.  71),  while  section  72  pointed 
out  the  subject-matter  on  which  it  was  to 
be  exercised.  Those  sections  are  repealed, 
and  the  analogous  provisions  of  the  Act  of 
1883  (46  k  47  Vict.  c.  62),  which  are 
found  in  sections  100  and  102,  do  not  con- 
fer that  power,  for  they  give  to  the  County 
Court  sitting  in  Bankruptcy,  not  the  powers 
of  the  abolished  Court  of  Chancery,  but 
the  powers  of  the  High  Court,  which  do 
not,  since  the  Judicature  Act  of  1873,  in- 
clude the  power  of  restraining  actions  by 
injunction.  Ex  parte  Ditton  (13),  Ex 
parte  Anderson  (16),  The  Queen  v.  The 
Judge  of  the  County  Court  at  Croydon  (17), 
and  Cobbold  v.  Pryke  (14)  were  dted. 
Thirdly,  even  if  the  County  Court  Judge 
can  when  sitting  in  Bankruptcy  restrain 
proceedings  in  &e  High  Court,  still  if  he 
has  exercised  his  discretion,  and  hasdeclined 
to  do  it,  that  exerdae  of  discretion  ought 
not  to  be  overruled  :  so  that  the  order  of 
the  Divisional  Court  should  on  that  ground 
be  set  aside.  Ex  parte  Brown  (3),  Ex 
parte  Armitage  (4),  and  Ex  parte  Price  (5) 
were  referred  to. 

Bigham,  Q.C.^  and  Eady,  for  the  respon- 
dent the  trustee. — ^A  Judge  of  a  County 
Court  when  sitting  in  Bankruptcy'  can 
restrain  a  stranger  from  proceeding  with 
an  action  against  the  trustee  in  respect  of 
something  which  arises  out  of  the  bank- 
ruptcy. He  can  restrain  a  creditor  under 
section  10,  sub-section  2.  Under  the  Act 
of  1869  he  could  so  restrain  proceedings 
pursuant  to  the  provisions  of  section  72 — 
Snow  V.  Shenoell  (18),  UaUiday  v.  Harris 
(19),  and  Ex  parte  Cohen  (9). 

[Bbbit,  M.R. — Those  cases  do  not  de- 
cide that  the  power  was  conferred  by  sec- 
tion 72  rather  than  by  section  66  of  32  h 
33  Vict.  c.  71.1 

But  under  that  Act  a  restraining  order 
could  be  granted ;  and  it  was  held  in  Ex 
parte  Ditton  (13)  that  the  Judicature  Act 
of  1873  did  not  apply  to  County  Courts, 
and  that  the  provisions  relating  to  this 

(16)  39  Law  J.  Bep.  Bankr.  49 ;  Law  Rep. 
6  Ch.  App.  473. 

(17)  63  Law  J.  Bep.  Q.B.  545;  Law  Rep. 
13  Q.B.  D.  963. 

(18)  25  W.R.  483. 

(19)  43  Law  J.  Rep.  C.P.  850:  Law  Rep. 
9  C.P.  668.  ^ 
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matter  contained  in  section  24  of  that 
Act  were  provisions  relating  to  prooedure 
only.  The  result  of  the  legislation  of 
1883  is  that  although  the  London  Bank- 
ruptcy Court  cannot  restrain  actions,  yet 
the  Oourts  sitting  as  Bankruptcy  Courts 
can  still  do  so.  Section  100  (15)  of  the 
Act  of  1883  provides  that  a  County  Court 
shall,  in  addition  to  the  ordinary  powers  of 
a  County  Court  sitting  in  Bankruptcy, 
have  certain  other  powers,  and  sections 
100, 102,  and  168  (15)  of  this  Act  have  the 
same  effect  as  sections  66  and  72  of  the  Act 
of  1869.  But,  besides  that,  the  County 
Court  sitting  in  Bankruptcy  has  this 
power  expressly  conferred  on  it  by  section 
10,  sub-section  2,  of  the  Act  of  1883,  for 
that  section  provides  that  the  Court  may 
stay  any  action  against  the  property  of 
the  debtor. 

[Bbett,  M.R. — How  does  that  empower 
the  Court  to  stay  an  action  against  the 
trustee  1] 

Because  the  trustee  is  dealing  with  the 
property  of  the  debtor. 

Brett,  M.  El. — In  this  case  there  were 
bankruptcy  proceedings  in  a  County 
Court,  the  bankrupt  being  a  builder  who 
was  alleged  to  have  hired  certain  ma- 
chinery for  the  purpose  of  his  business. 
The  persons  who  allege  that  they  are  the 
owners  of  that  machinery  brought  an 
action  in  the  Queen's  Bench  Division 
against  the  trustee  in  the  bankruptcy  to 
recover  the  machinery.  In  answer,  it  was 
admitted  that  the  machinery  was  not  the 
property  of  the  bankrupt,  but  it  was  said 
that  it  was  in  his  order  and  disposition  at 
the  time  of  the  bankruptcy.  The  County 
Court  Judge,  having  to  administer  the 
bankruptcy  law  in  his  Court,  found  that 
there  was  such  an  action  pending  in  the 
Queen's  Bench  Division,  and  that  the  ques- 
tion was  one  of  order  and  disposition,  and 
he  came  to  the  opinion  that  the  question 
would  depend  on  whether  it  is  well  known 
amongst  people  dealing  with  builders  that 
the  latter  are  in  the  constant  habit  of 
hiring  machinery  for  their  business,  so 
that  no  one  dealing  with  them  ought,  in 
giving  them  credit,  to  rely  upon  the  fact 
that  there  is  machinery  in  their  disposition, 
or  ought  to  assume  as  a  matter  of  course 
that  it  is  their  machinery.  That  is  most  im- 


portant to  the  whole  business  of  builders 
and  to  people  dealing  with  them.    It  is  a 
matter  of  the  greatest  importance  to  them, 
and  one  which  has  nothing  of  law  in  it, 
but  which  depends  upon  a  considerable 
knowledge  of  business.    Wherever  such  a 
question  arises,  it  must  for  a  certain  time 
be  a  question  whether   such    knowledge 
does  or  does  not  exist,  or  whether  that 
constant  habit  does  or  does  not  exist  in 
the  business,  and  whether  it  is  known  to 
the  people  dealing  with  the  particular  dass 
of  tradesmen ;  and  that  must  be  tried  upon 
the  evidence  given  in  the  particular  case. 
I  think  it  must  be  tried  more  than  once; 
but  if  it  is  proved  and  adopted  by  the 
superior  Courts  several  times,  then    the 
Courts  will  take  judicial  notice  of  it,  and 
will  not  require  it  to  be  proved  in  each  par- 
ticular case.     Therefore  the  first  trial  of 
such  a  question  is  of  the  utmost  import- 
ance to  a  large  class  of  people.     How  were 
these  cases  treated  formerly,  from  the  time 
of  Lord  Mansfield  downwards  9    Of  course 
by  a  Judge  and  j  ury.     In  my  opinion,  after 
these  cases  were  tried  several  times,  the 
Courts  rested  upon  this,  that  they  had 
separate  findings  that    men  of  business 
did  know  of  the  habit,  and  that  people 
dealing    with    certain  classes    of  people 
knew  it,  or,  if  it  was  a  custom,  that  it  was 
known.      'Therefore  there  would  not  be 
one  finding  of  a  jury,   but    findings  of 
several  juries  when  the  question  would 
have  been  mooted  and  known    and  the 
best  evidence  given ;  and  it  was  in  conse- 
quence of  that  general  acquiescence  of  the 
Courts  that  the  Courts  adopted  the  find- 
ings and  would  not  send  a  case  again  to  be 
tried.     Therefore  in  the  present  case,  the 
question  having  been  raised  almost  for  the 
first  time,  the  case  is,  in  my  opinion,  pre- 
cisely one  which,  for  the  benefit  of  trustees 
in  bankruptcy,  for  the  benefit  of  trade, 
and  for  the  advantage  of  all  the  Courts, 
should   be  tried   by  a  superior  tribunal ; 
and,  notwithstanding  the  advice  said  to  be 
given  to  the  parties  in  this  case,  it  would 
be  satisfactory  for  the  suitors  and  for  the 
Courts  that  the  question  should  be  tried 
by  a  Judge  and  a  jury,  and  not  by  a  Judge 
alone,  so  that  the  question  may  be  settled 
in  a  way  which  in  the  future  the  Courts 
will  adopt     I  do  not  say  that  if  such  a 
question  were  tried  now  by  a  Judge  alone 
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the  Courts  would  not  after  a  time  adopt 
the  suoceesive  opinions  of  different  Judges ; 
but  it  cannot  be  pretended  that  Judges  oan 
have  the  same  knowledge  of  business  as  a 
jury  of  business  men.  To  my  mind  the 
present  case  is  pre-eminently  one  for  a 
Judge  and  jury.  It  is  true  to  say  that 
there  is  an  advantage  in  having  such  a 
case  tried  by  a  Judge  of  the  High  Court, 
even  without  a  jury,  because  there  is  an 
appeal,  and  there  is  not  only  the  opinion 
of  a  single  Judge,  but  also  of  the  Coiurt  of 
Appeal  on  the  evidence  given  before  him ; 
but  still  it  has  not  the  weight  on  a  matter 
of  business  that  a  trial  by  jury  would 
have.  The  present  action  is  one  in  which 
that  sort  of  question  must  be  raised. 
When  the  motion  was  made  before  the 
County  Court  Judge  to  proceed  with  the 
bankruptcy,  he  thought  it  better  not  to 
try  the  question  himself,  but  to  leave  it  to 
a  superior  tribunal ;  and,  as  I  understand, 
it  being  stated  to  him  that  it  would  be 
tried  by  a  jury,  he  thought  it  better  for 
him  to  wait,  and  stated  that  whether  he 
was  obliged  to  do  so  or  not  he  would  act 
upon  the  judgment  obtained  in  that  way. 

The  case,  however,  went  to  a  Divisional 
Court,  which  was  of  a  different  opinion, 
not,  as  I  gather,  upon  the  line  of  reasoning 
which  I  have  stated,  but  on  the  more 
general  view  that  since  the  Judicature 
Act  it  is  desirable  that  when  a  Court  is 
once  seized  of  a  case,  everything  in  the 
case  should  be  decided  in  that  Court. 
That  is  the  general  rule ;  but,  as  a  matter 
of  discretion,  I  think  it  is  not  applicable 
to  this  case,  and  I  think  that  the  Judges 
overlooked  the  reasoning  which  is  applic- 
able to  this  particular  kind  of  case. 

When  the  case  was  on  appeal  from  the 
County  Court  Judge  who  had  exercised  a 
discretion,  the  Divisional  Court  came  to  a 
most  important  decision.  They  were  of 
opinion  that  the  County  Court  Judge 
would  have  had  power  under  the  Bank- 
ruptcy Act  to  issue  an  injunction  to  the 
parties  not  to  proceed  with  the  action 
which  was  in  the  High  Court.  Tboy  came 
to  the  conclusion  that  he  ought  to  have 
exercised  that  power,  and  then,  acting  as 
if  in  his  place,  they  issued  an  injunction, 
and  declared  that  the  proper  order  to  have 
been  made  by  him  was  to  issue  an  injunc- 
tion to  the  High  Court  On  appeal  from 
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that  decision,  it  was  first  urged  that  the 
County  Court  Judge  had  no  power  to  issue 
such  an  injunction;  secondly,  that  if  so, 
then  no  other  question  could  arise  upon  this 
appeal — so  that  the  question  whether  he 
had  properly  exercised  his  discretion  could 
not  arise;  and  thirdly,  that  if  he  had  the 
power,  he  had  exercised  his  discretion,  and 
that  the  Court  ought  not  to  have  set  aside 
his  discretion.  On  the  other  side  it  was 
said,  first,  that  he  had  the  power,  and  that 
if  he  had  exercised  his  discretion  rightly, 
he  would  have  issued  an  ijijunotion ;  and 
secondly,  that  even  if  he  had  not  the 
power,  yet  the  case  is  to  be  treated  here  ai^ 
if  a  motion  had  been  made  in  the  High 
Court  to  absolutely  stay  the  action  which 
is  there  and  to  leave  the  case  to  be  tried 
in  the  County  Court. 

The  first  question  is,  whether  it  is  true  to 
say  that  a  County  Court  exerdsing  bank- 
ruptcy jurisdiction  has  now  power  to  issue 
an  injunction  to  those  who  are  parties  to 
an  action  in  the  High  Court  not  to  pro- 
ceed with  that  action.  The  power  of 
County  Courts  in  Bankruptcy  is  now  to 
be  determined  by  the  Buikruptcy  Act 
of  1883  alone.  This  is  not  a  question  of 
what  matters  are  within  its  jurisdiction  to 
deal  with  in  bankruptcy,  but  as  to  what 
power  it  has  to  deal  with  matters  which 
are  within  it.  The  subject-matter  of  its 
jurisdiction  in  bankruptcy  is  contained  in 
section  102,  and  that  the  question  whether 
goods  are  in  the  order  and  disposition  of 
a  bankrupt  is  an  enquiry  within  the 
jurisdiction  of  the  County  Court  is  clear. 
But  what  power  has  a  County  Court,  when 
such  a  question  is  before  it,  to  restrain  the 
parties  by  injunction  from  trying  the  same 
question  in  the  High  Court  1  The  powers 
of  the  County  Court  are  given  in  section 
100,  which  says  that  "  A  County  Court 
shall,  for  the  purposes  of  its  bankruptcy 
jurisdiction," — that  is,  in  respect  of  matters 
which  are  within  its  bankruptcy  jurisdic- 
tion— "  in  addition  to  the  ordinary  powers 
of  the  Court,"  have  certain  powers.  It 
has  been  said  that  **  Court "  in  that  clause 
means  Bankruptcy  Court — that  is,  that  it 
was  the  old  Bankruptcy  Court.  But  that 
is  contrary  to  the  oidinary  meaning  of  the 
word,  which,  when  read  according  to  or- 
dinary English  grammar,  does  not  apply 
to  the  old  Bankruptcy  Court,  but  refen  to 
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the  words  which  are  used  at  the  hegixming 
of  the  sentence  —  namely,  "a  County 
Court."  The  section  continues,  that  the 
Court  "  shall  have  all  the  powers  and 
jurisdiction  of  the  High  Court."  That  ap- 
plies to  procedure,  and  gives  the  County 
Court  all  the  powers  of  the  Chancery 
and  Queen's  Bench  Divisions.  It  was 
said  that  because  the  section  gave  the 
County  Court  the  jurisdiction  of  the  High 
Court,  it  gave  it  the  powers  which  the 
Court  of  Chancery  had  and  the  Queen's 
Bench  Division  has  not ;  but  that  when  the 
two  jurisdictions  are  mixed  up,  a  juris- 
diction is  made  which  neither  dOLvision  of 
the  High  Court  has.  But  the  meaning 
is,  that  the  Court  is  to  have  all  the  powers 
and  jurisdiction  of  the  Chancery  or  the 
Queen's  Bench  Division  according  as  the 
matter  belongs  to  each  division.  But  no 
division  of  ^e  High  Court  can  now  re- 
strain by  injunction  another  division.  It 
ia  further  said  that  the  cases  shew  that 
this  particular  jurisdiction  as  to  injunc- 
tion is  not  given  by  section  100,  but  is 
a  necessary  implication  from  section  102. 
The  argument  was  founded  upon  this,  that 
section  102  is  in  the  same  terms  as  sec- 
tion 72  of  the  Bankruptcy  Act,  1869,  and 
that  section  72  gave  the  jurisdiction.  The 
first  case  dted  in  support  of  that  was  Snow 
V.  SherweU  (18).  Certaioly  the  only  colour 
for  saying  that  is  the  head-note ;  for  neither 
of  the  Judges  says  so.  The  Master  of  the 
Bolls,  Sir  G.  Jessel,  was  not  referring  to 
the  jurisdiction  to  grant  an  injimction, 
but  to  the  question  whether  the  subject- 
matter  was  within  the  jurisdiction,  and 
that  of  course  depended  on  section  72. 
But  there  could  be  no  question,  with  regard 
to  anything  which  was  the  subject-matter 
of  bankruptcy  within  section  72,  that  the 
County  Court  had  jurisdiction  by  reason 
of  section  66  of  the  Act  of  1869.  That 
section  was  not  in  the  same  terms  as  sec- 
tion 100  in  the  Act  of  1883,  for  by  section 
66  of  the  Act  of  1869  the  Court  is  to  have 
the  powers  of  "  the  Court  of  Chancery," 
and  not  of  "the  High  Court,"  for  that  did 
not  then  exist.  It  could  not  be  denied  that 
the  Court  of  Chancery  had  the  jurisdic- 
tion ;  and  therefore  the  only  question  was 
whether  the  subject-matter  of  the  enquiry 
was  within  section  72,  for,  if  so,  the  juris- 
diction existed  under  section  66.    I  shall 


not  go  through  the  case  of  HaXUday  v. 
Harrit  (19),  for  the  same  observation  seems 
to  apply  exactly  to  that.  The  difiorenoe 
between  the  Act  of  1869  and  the  Act  of 
1883  is  that  the  words  are  different  with 
regard  to  this,  that  in  the  one  case  the 
County  Court  was  ffiven  the  jnrisdiction 
of  the  High  Court  of  Chancery,  whidi  does 
not  now  exist,  but  by  the  Act  of  1883  the 
jurisdiction  given  is  tiiat  of  the  High  Court 
It  is  not  denied  that  neither  the  Chan- 
cery nor  the  Common  Law  Division  of  the 
BUgh  Court  can  issue  an  injunction  with 
respect  to  an  action  in  anotiier  division, 
though  with  regard  to  an  action  in  a  divi- 
sion of  the  Court^there  is  in  each  division 
power  to  stay  any  action.  Nor  is  it  really 
denied  that  the  Judge  of  the  London 
-Bankruptcy  Court,  who  is  now  a  Judge  oH 
the  High  Court,  has  not  this  power;  and,  to 
my  mind,  it  is  not  a  necessary  implication 
from  section  102  that  the  County  Court 
Judges  have  this  power.  If  there  is  a  case 
pending  in  the  High  Court,  and  a  motion 
to  stay  is  made  in  that  Courts  the  Court 
will  have  to  consider  whether  it  is  a  proper 
case  to  stay,  inasmuch  as  the  question 
can  be  tried  in  the  County  Court  in  the 
bankruptcy.  K  upon  such  a  motion  the 
Court  thii^  the  case  is  such  as  should  be 
tried  in  a  superior  Court,  and  they  find 
that  a  Judge  in  the  Bankruptcy  Court 
states  that  he  is  willing  to  abide  by  the 
the  event  of  such  a  trial  (and  I  think  that 
no  County  Coiut  Judge  would  act  other- 
wise), then  I  can  see  no  inconveniMice. 
But  it  seems  to  me  that  the  County  Court 
Judge  has  not  jurisdiction  to  issue  such  an 
injunction.  It  is  said  that  we  ought  to 
treat  this  matter  as  if  the  Divisional  Court 
had  ordered  a  stay  of  proceedings.  I  think 
that  when  the  question  is  raised  as  it  is 
here,  we  ought  not  to  do  that.  I  think 
that  the  Divisional  Court  had  no  power 
upon  the  appeal  to  stay  the  action  which 
was  in  that  Court.  It  was  not  a  mere 
matter  of  form.  Nor  do  I  think  the  Divi- 
sional Court  ought  to  have  stayed  the 
proceedings,  because,  as  wassnggested,  there 
was  a  binding  rule  laid  down  in  /n  re  YoUm; 
ex  parte  Brown  (3),  that  in  snch  a  case  as 
this,  where  the  question  is  as  to  order  and 
disposition,  the  trustee  has  a  greater  right 
than  the  bankrupt  himself,  that  the  rule  is 
that  such  a  case  should  be  tried  in  the 
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Bankraptcy  Coorfc,  and  that  no  issue 
should  be  allowed  at  the  same  time  in  the 
High  Court.  But  I  do  not  think  that  it 
was  intended  in  that  case  to  lay  that  down 
as  a  rule  absolutely  binding  in  all  cases. 
For  in  Ex  parte  Armitcbge  (4)  Lord 
Justice  JameSy  who-  is  supposed  to  have 
laid  that  down  as  a  binding  rule,  states  in 
terms  that  he  did  not  mean  to  so  lay  it 
down,  and  that  the  question  must  be  de- 
cided in  each  case  as  a  matter  of  discre- 
tion. Therefore,  upon  that  point,  it  seems 
to  me  that  the  appellant  succeeds  in  this 
case.  It  seems  to  me  that  the  Divisional 
Court  acted  on  the  view  that,  under  the 
Judicature  Act,  where  a  matter  is  in  two 
Courts,  it  should  be  dealt  with  in  one ;  and 
that  they  overlooked,  first,  the  view  that 
there  is  no  power  to  restrain  by  injunction, 
and,  secondly,  the  real  merits  of  the  case ; 
and  that  on  such  a  question  as  this  it  was 
most  valuable  to  the  trade  and  to  the  two 
Courts  that  such  a  case  should  not  be  tried 
in  the  County  Court,  for  the  decision  of 
the  County  Court  Judge  would  not  have 
the  same  authority  in  tibe  other  Courts  for 
the  future,  so  that  the  case  would  have  to 
be  tried  each  time  in  the  County  Court, 
and  the  custom  might  be  held  to  be  dif- 
ferent in  the  different  divisions  of  the 
kingdom,  whereas,  if  it  is  a  custom  at  all, 
it  is  general,  and  should  be  held  to  be  the 
same  throughout  the  kingdom. 

Bagoallay,  L.  J. — The  question  is,  whe- 
ther the  Bankruptcy  Act,  1883,  has  not 
altered  what  before  that  Act  may  have 
been  considered  to  be  the  powers  and 
practice  of  the  Bankruptcy  Court.  In 
1869,  powers  corresponding  to  those  of  the 
London  Bankruptcy  Court  were  conferred 
on  the  County  Courts,  as  appears  from 
reference  to  32  <&  33  Vict,  c  7L  ss.  65  and 
66.  Beliancehas  also  been  placed  on  section 
72  of  that  Act  as  giving  a  general  jurisdic- 
tion to  determine  all  questions  necessaiy  to 
be  determined  for  the  distribution  of  the 
bankrupt's  property  amongst  his  creditors. 

In  1870  die  case  of  Ex  jxirte  Anderson 
(16)  was  decided,  and  if  the  judgment  of 
Lord  Justice  Gi£Eard  be  read,  it  will  be 
seen  that  it  was  decided  on  the  joint 
operation  of  sections  66  and  72.  Since 
that  decision  the  Judicature  Act  of  1873 
has  been  passed,  which  enacts,  in  sec- 


tion 24,  sub-section  5,  that  ''  No  cause  or 
proceeding  at  any  time  pending  in  the 
High  Court  of  Justice,  or  before  the  Court 
of  Appeal,  shall  be  restrained  by  prohi- 
hibition  or  injunction."  Before  that  Act 
came  into  force  the  amending  Act  of 
1875  was  passed,  which  excluded  the  Lon- 
don Court  of  Bankruptcy  from  the  High 
Court ;  and  it  was  held  in  Ex  parte  DUtan 
(13)  that  the  right  of  the  London  Bank- 
ruptcy Court  to  restrain  proceedings  in  the 
High  Court  rested  on  that  fact.  But  since 
that  date  the  Bankruptcy  Act  of  1883  (46 
<fe  47  Yict.  c.  52)  has  come  into  operation, 
and  of  this  Act,  section  102  corresponds 
with  section  72  of  the  Bankruptcy  Act  of 
1869. 

Before,  however,  the  power  of  restraining 
by  injunction  can  be  exercised,  something 
must  be  sought  for  in  the  Act  of  1883 
which  corresponds  with  section  66  of  the 
Act  of  1869  ;  whereas  it  appears  that  sec- 
tion 100  &lls  short  of  section  66  of  the 
earlier  Act,  for  by  section  100  of  the  Act 
of  1883  the  County  Court  has  all  the 
powers  and  jurisdiction  of  the  High  Court, 
and  not  of  the  Court  of  Chancery.  The 
powers  of  the  High  Court  are,  as  has  been 
seen,  limited  by  the  Judicature  Act,  1873, 
s.  24,  sub-s.  5,  so  that  the  power  of  re- 
straining by  injunction  proceedings  in  the 
EUgh  Court  has  disappeared,  and  I  think 
that  the  Bankruptcy  Act  of  1883  does  not 
confer  on  the  County  Court  Judge  the 
powers  which  he  would  have  had  were  the 
Act  of  1869  still  in  force.  The  County 
Court  Judge  was  right  in  the  view  he  took 
of  his  jurudiction,  and  on  the  question 
of  discretion  I  concur  with  what  the 
Master  of  the  Rolls  has  said. 

BowEN,  L.J. — The  Queen's  Bench  Di- 
vision has,  as  I  think,  made  a  mistake  in 
overruling  the  discretion  which  has  here 
been  exeraised  by  the  County  Court  Judge. 
I  may  say  that  I  do  not  think  such  a  dis- 
cretion should  be  lightly  overruled,  as  the 
matter  was  one  peculiarly  for  him  to  judge 
whether  or  not  it  should  be  dealt  with 
there  or  in  the  High  Court.  The  Divi- 
sional Court  has,  however,  decided  that  an 
injunction  to  restrain  an  action  in  the 
High  Court  may  issue  from  the  County 
Court  sitting  as  a  Court  of  Bankruptcy, 
when  it  raises  a  question  of  the  same  na- 
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ture  as  that  raised  in  the  County  Court. 
I  am  unable  to  agree  in  this  view  of  the 
law.  Judges  of  County  Courts  could  do 
this  under  the  Act  of  1869,  because  under 
that  Act  they  had  the  powers  of  a  Judge 
of  the  Court  of  Chancery,  and  these  powers 
they  derived  from  a  combination  of  sections 
66  and  72.  All  the  injunctions  granted 
under  the  Act  of  1869  were  issued  by 
the  London  Court  of  Bankruptcy  and  by 
the  County  Courts  under  the  powers  con- 
ferred by  32  &  33  Vict.  c.  71.  ss.  65, 66,  and 
72.  Cases  have  been  relied  on  to  shew 
sections  65  and  66  were  not  really  the 
sections  which  gave  that  power,  but  the 
cases  cited  do  not  establish  that  position. 
The  question  in  those  cases  was  whether 
the  subject-matter  was  within  the  juris- 
,  diction  of  the  Court  as  a  Court  of  Bank- 
ruptcy, and  section  72  was  referred  to  in 
each  case  to  decide  that  point.  When  the 
subject-matter  was  such  as  to  satisfy  the 
requirements  of  section  72,  then  it  was  held 
that  sections  66  and  72  applied  so  as  to 
enable  the  Court  to  enforce  the  jurisdic- 
tion by  restraining  an  action  in  the  High 
Court. 

The  Act  of  1883  does  not  contain  those 
sections,  although  section  102  corresponds 
with  section  72  of  the  Act  of  1869,  and, 
like  it,  defines  the  class  of  questions  which 
falls  within  the  jurisdiction  of  the  County 
Court  as  a  Court  of  Bankruptcy.  But 
there  is  no  section  which  exactly  corre- 
sponds with  section  66.  The  London  Court 
of  Bankruptcy  has  admittedly  no  such 
power,  and  no  division  of  the  High  Court 
can  restrain  an  action  in  another  division ; 
but  it  was  said  that  section  100  of  the  Act 
of  1883  gave  County  Courts  as  Courts  of 
Bankruptcy  the  power  claimed  by  the  re- 
spondent. For  it  was  said  that  the  words 
in  section  100,  '^ordinaiy  powers  of  the 
Court,"  gave  or  preserved  the  power,  inas- 
much as  the  interpretation  clause  says 
that  the  word  "  Court "  includes  "  County 
Court";  but  section  168  says,  ^'In  this 
Act,  unless  the  context  otherwise  requires, 
'  the  Court '  means  the  Court  having  juris- 
diction in  Bankruptcy  imder  this  Act " ; 
and  it  seems  to  me  that  if  section  100  be 
read,  the  result  is  that  the  context  and  the 
sense  shew  that  ''the  Court"  means  the 
County  Court.  It  was  further  argued 
that  the  words  in  section  100, ''  powers  and 


jurisdiction  "  of  the  High  Court,  gave  or 
preserved  this  power  of  restraining  by  in- 
junction ;  but  the  powers  and  jurisdiction 
of  the  High  Court  do  not  include  that 
power ;  so  that  on  both  grounds  ihe  argu- 
ment for  the  respondent  fiuUs. 

If  there  be  a  danger  of  conflict  between 
the  County  Courts  and  the  High  Court, 
still  that  can  always  be  avoided  by  an  ap- 
plication in  the  High  Court  to  stay  an 
action  there  until  the  County  Court  Judge 
sitting  in  Bankruptcy  has  discharged  ^s 
functions,  or  by  an  application  to  him  to 
stay  the  proceedings  in  the  County  Court 
until  the  point  has  been  decided  in  the 
High  Court. 

Appeal  cUlatJoed, 


Solicitors — Scott  &    Barham,    for    appellants; 
John  Edward  Fox,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

1885.    1  , 

Feb   26    I  HALLAS  V,  bobinson.* 

Bin  of  Sale — After-acquired  Property — 
Equitable  Title—Subsequent  BiR  of  Sale 
— LegcU  Title — Poseeasion  taken  by  Grantee 
of  Equitable  Title. 

A  bill  of  sale  assigning  property  to  be 
afterwards  acquired  confers  only  an  equit- 
able title  on  the  grantee,  who  cannot,  by 
taking  possession  under  the  bUl  of  sale, 
oust  a  legal  title  which  has  been  acquired 
unthout  notice  qfthe  biU  of  sale  and  before 
possession  has  been  taken  by  the  grantee. 

Joseph  V,  Lyons  {ante,  p.  1)  followed. 

Appeal  by  the  plaintiff  from  a  judgment 
of  Butt,  J.,  after  trial  without  a  jury. 

In  September,  1875,  one  Joseph  Kobin- 
son  assigned  by  bill  of  sale  to  Mary 
MitcheU,  to  secure  an  advance  of  250i, 
all  the  goods  and  chattels  then  being  upon 
certain  premises,  and  also  all  other  goods 
and  chattels  which  should  afterwards  be 
in  or  upon  the  same  premiaes.    The  bill 

*  Oaram  Brett,  M.B.,  Baggallay,  L.J.«  and 
Lindley,  L.J. 
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of  sale  was  duly  registered,  but  was  never 
re-registered.  In  February,  1882,  Bobin- 
son  applied  to  the  plaintiff  for  an  advancOi 
and  gave  him  a  bill  of  sale  on  all  the 
goods  and  chatteb  then  being  on  the  same 
premises. 

In  1884,  the  grantor  having  hllen  into 
arrear  in  the  payment  of  the  instalments, 
and  a  balance  of  682.  being  due,  the  plain- 
tiff attempted  to  take  possession  under 
his  biU  of  sale,  but  found  the  defendant  in 
possession,  who  claimed  the  goods  as  as- 
signee of  Uie  bill  of  sale  given  by  Robinson 
to  Mary  Mitchell. 

The  plaintiff,  after  a  demand  and  refusal, 
brought  this  action  to  recover  the  goods 
comprised  in  his  bill  of  sale,  and  at  the 
trial  it  was  proved  that  part  of  the  goods 
claimed  by  the  plaintiff  had  been  pur- 
chased and  brought  upon  the  premises 
after  the  execution  of  the  bill  of  sale  in 
1876. 

Butt,  J.,  gave  judgment  for  the  defen- 
dant. 

The  plaintiff  appealed. 

Forbes,  Q.C.,  and  R.  Wallace,  for  the 
plaintiff. — ^The  plaintiff  had  the  legal  title, 
whereas  the  defendant  had  only  an  equilr 
able  title  to  the  after-acquired  goods — 
Joseph  V.  Lyons  (1).  If  nothing  had  in- 
tervened, the  defendant  on  taking  posses- 
sion wordd  have  become  the  legal  owner 
of  the  goods,  but  he  only  took  possession 
after  the  plaintiff  had  acquired  a  legal 
tide.  Balding  v.  Recid  (2)  and  Laaarus 
V.  Andrade  (3)  were  also  cited. 

Maemorrcm  (with  him  Bigham,  Q»C,), 
for  the  defendant. — If  the  plaintiff  had 
managed  to  take  possession  the  defendant 
would  have  been  in  the  same  position  as 
the  plaintiff  in  Joseph  v.  Lyons  (1).  But 
he  did  not  do  so,  and  therefore  the  two 
cases  materially  differ.  The  right  which 
the  defendant  had  to  take  possession, 
coupled  with  the  fact  thai  he  did  subse- 
quently take  possession,  ought  to  prevail 
against  the  plaintiff's  right,  for  the  taking 
possession  has  relation  to  the  right  to  take 


(1)  AnUt  P'  1* 

(2)  8  Horl.  k,  C.  966 ;  34  Law  J.  Rep.  Ezch. 
212. 

(3)  49  Law  J.  Bep.  G.P.  847;    Law  Rep. 
S  C.P.  D.  318. 


possession.    Clements  v.  Matthews  (4)  was 
also  cited. 

ForbeSy  ©.t7.,  replied. 

Brett,  M.B. — ^We  are  not  really  called 
upon  to  overrule  the  decision  of  Mr.  Justice 
Butt,  because  at  the  time  of  his  decision 
the  case  of  Joseph  v.  Lyons  (1)  had  not 
come  before  this  Court.  The  defendant 
took  a  bill  of  sale,  which  is  sufficiently 
specific,  and  gave  him  the  right,  in  case 
the  conditions  in  the  bill  of  sale  were 
not  fulfilled,  to  take  possession  of  after- 
acquired  property  which  had  come  upon 
the  premises  mentioned  in  the  bill  of  sale. 
It  has,  however,  been  held  in  Joseph  v. 
Lyons  (I)  that  that  would  only  give  him 
an  equitable  title  to  the  goods;  but  it 
also  gave  him  the  right,  on  failure  of  the 
condition,  to  take  possession  of  the  goods, 
and  if  nothing  else  happened,  and  he  did 
take  possession,  he  would  have  a  legal  title 
in  the  after-acquired  goods  then  upon  the 
premises,  in  which  up  to  that  time  he 
would  have  had  only  an  equitable  title. 
But  whilst  he  had  only  that  equitable  title, 
and  after  property  had  been  brought  upon 
the  premises,  the  grantor  gave  a  bUl  of  sale 
to  the  plaintiff  of  the  property  then  upon 
the  premises,  the  effect  oi  which,  it  was 
urged,  only  gave  him  a  legal  title  to  the 
goods  subject  to  the  equitable  title  of  the 
defendant.  I  think  that  is  true.  But  whilst 
the  defendant  had  an  equitable  title  the 
plaiutiff  had  also  a  legal  title  to  the  goods, 
which  could  not,  after  such  title  had  vested 
in  him,  be  ousted  by  reason  of  the  defen- 
dant taking  possession.  The  defendant  is 
therefore  in  the  same  position  as  a  person 
would  be  who  had  bought  and  paid  for 
goods  which  are  in  the  possession  of  a 
man  who  has  already  parted  with  his  pro- 
perty in  them  to  some  one  else,  and  who 
thei^ore  commits  a  fraud ;  but  the  person 
upon  whom  the  fraud  is  committed  must 
suffer.  I  doubt  whether  an  action  could 
be  maintained  without  a  demand  beiog 
made  by  the  plaintiff,  for  the  defendant 
was  in  perfect  lawful  possession  of  the 
goods;  but  after  such  demand  had  been 
made  the  defendant  was  bound  to  enquire 
into  the  title.    I  therefore  think  that,  as 


(4)  62  Law  J.  Bep.  Q.B.  772;  Law  Bep. 
11  Q.B.  D.  808. 
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there  was  a  demand  and  refusal  here,  there 
was  a  conversion  of  the  goods  by  the  de- 
fendant, and  the  plaintiff  can  maintain  the 
action. 

Bagoallat,  L.J.— I  am  of  the  same 
opinion.  I  think  this  case  is  governed 
by  Joseph  v.  Lyons  (1),  for  although  it  is 
the  converse  of  that  case  as  regards  the 
interest  of  the  parties,  the  circumstances 
are  the  same.  So  far  as  the  bill  of  sale 
given  in  1875  purported  to  assign  all  the 
goods  which  might  be  brought  into  and 
upon  the  premises,  it  created  an  equitable 
interest,  which,  but  for  the  right  of  any 
other  person  intervening,  would  have  be- 
come a  legal  interest  on  the  grantee  taking 
possession.  But  there  was  such  an  inter- 
vention; for  the  grantor  gave  a  bill  of 
sale  to  the  plaintiff  of  the  goods  then  in 
his  actual  possession,  and  which  had  been 
acquired  between  the  date  of  the  bill  of 
sale  given  to  Mitchell  and  that  given  to 
the  plaintiff.  The  plaintiff  therefore,  by 
the  grant  of  that  bill  of  sale,  had  acquired 
a  legal  title  to  those  goods.  Thus  far  the 
case  is  governed  by  Joseph  v.  Lyons  (1) ; 
but  in  i^dition,  when  the  plaintiff  sought 
to  take  possession,  he  found  the  defendant 
had  done  so  under  an  assignment  of  the 
bill  of  sale  which  had  been  given  to  Mit- 
chell. The  mere  taking  possession,  which 
if  taken  at  a  time  when  no  other  person 
had  a  legal  title  would  have  been  a  good 
possession,  cannot  deprive  a  person  of  his 
legal  title. 

Begarding  these  parties  as  innocent 
persons,  the  better  title  must  prevail,  and 
judgment  must  therefore  be  entered  for 
the  plaintiff. 

LiNDLET,  L.J. — The  simplest  way  to 
solve  this  question  is  to  see  how  the  title 
stood  after  February,  1 882.  Joseph  Robin- 
son had  in  1875  assigned  to  one  Mitchell, 
so  as  to  pass  the  le^  title,  certain  goods 
and  chattels  then  b^g  upon  his  premises, 
and  he  also  assigned  all  other  goods  and 
chattels  belonging  to  him  whidi  should 
thereafter  be  brought  upon  the  same  pre- 
mises. In  February,  1882,  he  assigned 
the  after-acquired  goods  to  the  plaintiff 
by  deed  in  such  a  way  as  to  pass  the  legal 
Utle  in  the  afler-aoquired  property  to  &e 
plaintiff,  but  without  notice  of  Mitchell's 


equitable  interest  The  legal  title  of  the 
plaintiff  was  complete,  and,  after  a  demand 
and  refusal,  he  could  have  recovered  pos- 
session of  the  goods  at  law.  But  it  was 
said  that  the  defendant,  having  acquired 
by  deed  the  right  to  take  possession,  and 
having  taken  possession  in  1884,  such 
possession  had  displaced  the  plaintiflrs 
legal  title.  The  defendant's  title,  bow- 
ever,  had  been  acquired  under  a  deed  of 
assignment  from  Mitchell,  who  had  nothing 
more  than  an  equitable  title. 

The  possession  taken  by  the  defendant 
in  1884  is  to  be  referred  to  the  agreement 
contained  in  the  deed  of  1875,  and,  if 
nothing  had  happened  in  the  interval,  he 
would  have  acquired  a  legal  title  as  against 
the  mortgagor.  He  had,  however,  only  an 
equitable  title,  and  there  is  nothing  to  dis- 
place the  legal  title  which  the  plaintiff  ac- 
quired in  1882.  The  principle  upon,  which 
Joseph  V.  Lyons  (1)  was  decided  is  there- 
fore applicable. 

Appeal  aUovoed, 


Solicitors— Bum  &  Berridge,  agents  for  Huntei 
k  Macmaster,  Bradford,  for  plaintiff ;  Hamlin, 
Grammer  &  Hamlin,  agents  for  B.  C.  PallaD, 
Leeds,  for  defendant. 


[IN  THE   COUBT   OP  APPEAL.] 
1885.      1  SMITH      V.      CBITCHFIELD      AND 

April  22.  J  OTHERS,     (jenner  claimant,)^ 

Sheriff' — Interpleader — Money  paid  vnth- 
out  a  Levy — Trespass  by  Sheriff'— ProUe- 
tion  to  Sh^if—Eules  of  Court,  1883,  Order 
LVII.  ruU  16. 

A  sheriff's  officer  went  in  execution  of  a 
warrant  of  fi»  fa,  to  a  shop  which  was 
stated  to  be  the  residence  of  the  judgment 
debtor.  It  turned  out  that  the  jitdgmewt 
debtor  was  only  an  assistant  in  the  shop, 
tluU  he  had  no  goods  there,  and  that 
he  lived  elsewhere.  The  sheriff^s  officer 
went  to  an  address  given  to  him  by  J.,  the 
occupier  of  the  shop  and  the  owner  of  the 
goods  in  it ;  but  he  found  that  the  debtor 
was  not  then  living  there.    The  officer  re- 

*  Coram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowea,  L.J. 
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turned  to  the  shop  and  seized  the  goods  in 
it,  putting  a  man  in  possession,  J.  then 
paid  under  protest  the  amount  of  the  judg- 
ment debt  and  expenses. 

The  sheriff'  having  received  the  money 
took  out  an  interpleader  summons : — 

Held  (affirming  the  judgment  of  the 
Queen's  Bench  Divisiori),  that  an  inter- 
pleader issue  could  be  directed;  tluU  the 
money  paid  under  protest  was  the  "  pro- 
oeeds  or  value "  of  goods  **  taken  or  in- 
tended to  be  taken  in  execution*'  unthin 
Order  LYIL  rule  1  (6). 

Held  also,  that,  in  the  circumstances  of 
the  case,  the  sheriff  ought  to  he  protected 
from  any  emotion  for  seizing  the  goods  of 
</.,  and  also  from  amy  action  for  trespass 
in  entering  J.*s  shop  in  order  to  seize  them, 
inasmwA  as  J.  had  suffered  no  real  griev- 
ance beyond  the  seizure  of  the  goods. 

Winter  v.  Bartholomew  (11  Ezch.  Rep. 
704 ;  25  Law  J.  Bep.  Exch.  62)  approved. 

Appeal  by  Jenner,  the  daimant  in  an 
intei^eader  summons,  from  the  judgment 
of  the  Queen's  Bench  Division  referring 
an  interpleader  summons  back  to  chambers. 

A  judgment  haying  been  obtained  by 
Critchfield  against  Smith  for  a  sum  of 
92.  39.  M,f  a  writ  of  fi,  fa.  was  delivered 
to  the  sheriff  of  Sussex  directing  him  to 
levy  the  amount  of  the  judgment  debt  on 
the  goods  of  Smith,  whose  address  was 
given  at  Bobertson  Street,  Hastings.  The 
sherifTs  officer  went  to  that  address  and  ex- 
pressed his  intention  of  seizing  the  goods 
there.  Smith  was  a  shopman  in  the  em- 
ploy of  Jenner,  to  whom  the  shop  and  all 
the  goods  in  it  belonged.  Jenner  informed 
the  sheriff's  officer  of  this,  also  informing 
him  that  Smith  lived  at  another  address, 
which  he  gave  him.  The  sheriff's  officer 
went  to  that  address,  but  it  turned  out 
that  Smith  was  not  then  living  there ;  so 
he  returned  to  the  shop  in  Robertson 
Street,  seized  the  goods  in  it,  and  put  a 
man  in  possession,  who  remained  id  the 
room  at  the  back  of  the  shop  for  part  of 
the  day,  when  Jenner  paid  under  protest 
the  sum  claimed  and  expenses,  amount- 
ing in  all  to  92.  \2s.  id,,  and  gave  the 
sheriff  notice  of  that  fetct,  and  of  his  in- 
tention to  bring  an  action  against  him. 
After  the  first  visit  of  the  officer  to  the 
shop  he  sent  a  message  to  the  sheriff  to 
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the  effect  that  he  was  sure  there  was  a 
mistake. 

The  sheriff,  having  received  the  money 
so  paid  under  protest,  took  out  an  inter- 
pleader summons.  The  Master  refused  to 
direct  an  issue,  but  the  Judge  at  chambers 
and  the  Divisional  Court  referred  the 
matter  back  to  the  Master. 

Jenner  appealed. 

Jelf,  Q.C,  and  Safford,  for  the  appel- 
lant.— No  interpleader  issue  can  be  directed 
in  this  case.  The  facts  do  not  bring  the 
case  within  the  purview  of  Order  LVII. 
rule  1  {b)  (1). 

No  interpleader  issue  can  be  directed 
when  the  sheriff  has  been  paid  out  under 
protest.  The  money  paid  in  such  a  case 
is  not  money  taken  in  execution ;  nor  is  it 
the  proceeds  or  value  of  any  goods  taken 
in  execution  under  process;  nor  does  it 
represent  the  goods  seized.  Interpleader 
is  confined  to  those  cases  in  which  the 
Court  has  a  hold  over  the  goods. 

[Bo WEN,  L.J. — Does  not  Bissieks  v. 
The  Bath  Colliery  Company  (Limited)  (2) 
militate  against  this  contention  1] 

In  that  case  it  was  held  that  there  had 
virtually  been  a  levy,  and  in  substance  an 

(1)  Order  LVII.  rule  1 :  "  Relief  by  way  of 
interpleader  may  be  granted — 

"(fl)  Where  the  person  seeking  relief  (in 
this  oi^er  called  the  applicant)  is  nnder  liability 
for  any  debt,  money,  goods,  or  chattels  for  or 
in  respect  of  which  he  is  or  expects  to  be  sued 
by  two  or  more  parties  (in  this  order  called  the 
claimants)  making  adverse  claims  thereto ; 

"  (J)  Where  the  applicant  is  a  sheriff  or  other 
officer  charged  with  the  execution  of  process  by 
or  under  the  authority  of  the  High  Court,  and 
claim  is  made  to  any  money,  goods,  or  chattels 
taken  or  intended  to  be  taken  in  execution 
under  any  process,  or  to  the  proceeds  or  value 
of  any  such  goods  or  chattels,  by  any  person 
other  than  the  person  against  whom  the  process 
issued." 

Rule  2:  "The  applicant  must  satisfy  the 
Court  or  a  Judge  by  affidavit  or  otherwise — 

'*(a)  That  the  applicant  claims  no  interest 
in  the  subject-matter  in  dispute  other  than  for 
charges  or  costs ;  and 

**(&)  That  the  applicant  docs  not  collude 
with  any  of  the  claimants ;  and 

"  (<!)  That  the  applicant  is  willing  to  pay  or 
transfer  the  subject-matter  into  Court,  or  to 
dispose  of  it  as  the  Court  or  a  Judge  may 
direct.** 

(2)  46  Law  J.  Rep.  Q.B.  611 ;  Law  Rep. 
2  Ex.  D.  469. 


368 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Smith  V.  Critchfieldy  App. 

actual  levy ;  so  that  the  decision  does  not 
apply  to  the  facts  of  this  case. 

Even  if  an  interpleader  issue  can  be 
directed,  the  sheriff  ought  not  to  be  pro- 
tected from  an  action,  for  there  is  in  this 
case  evidence  of  collusion  between  him  and 
the  judgment  creditor ;  and  as  he  is  liable 
to  an  action  for  the  recovery  of  the  money 
paid  and  for  damages  for  trespass,  he  has 
an  interest  in  the  money  paid ;  so  that  on 
that  ground  also  he  ought  not  to  be  pro- 
tected. In  this  case  the  sheriff  committed 
a  trespass  by  entering  the  shop,  over  and 
above  that  which  he  committed  in  seizing 
the  goods ;  so  he  ought  not  to  be  protected 
from  an  action  against  him  in  respect  of 
that  trespass — HoUier  v.  Laurie  (3). 

[BowBN,  L.J. — Does  not  WiTUer  v.  Bar- 
tholomew U)  decide  this  point  against  the 
appellant  f] 

At  the  most  that  case  decides  that  the 
Court  will  consider  whether  there  is  or  is 
not  a  real  grievance ;  and  the  facts  of  this 
case  establish  a  real  substantial  definite 
grievance  arising  from  the  seizure  of  the 
goods  in  Jenner's  shop  during  the  hours 
of  business. 

Crump  V.  Day  (5)  waa  referred  to. 
[Bbett,  M.R.  —  It  is  suggested  that 
where  a  sheriff  enters,  as  he  has  done  here, 
and  seizes  goods  which  turn  out  not  to  be 
the  goods  of  the  execution  debtor,  the 
Court  is  entitled  to  protect  him  in  respect 
of  the  seizure  of  the  goods,  but  not  in 
respect  of  his  entry  to  seize— that  is,  the 
entry  without  which  he  could,  not  seize, 
unless,  perchance,  the  goods  were  in  the 
street.     Can  that  be  the  law  1] 

Cock,  for  the  sheriff. — Winter  v.  Bar- 
tholomew (4)  states  plainly  that  the  sheriff 
can  be  protected,  and  that  there  are  not 
in  such  a  case  as  this  two  actions  for  tres- 
pass, but  that  there  is  only  one  action. 
Order  LVII.  rule  15  enables  the  Court  to 
make  in  an  interpleader  proceeding  "  all 
such  ordera  as  to  costs  and  all  other 
matters  as  may  be  just  and  reasonable." 
E,  Pollock,  for  Critchfield,  did  not  argue. 
Jelf,  Q.C,  in  reply. 


(3)  3  Com.   B.   Rep.  334;    16  Law  J.  Rep. 
C.P.  294. 

(4)  11    Bxch.   Rep.    704;    25    Law  J.   Rep. 
Exch.  62. 

(6)  4  Com.  B.  Rep.  760. 


Bbett,  M.R. — In  this  case  a  judgment 
creditor  delivered  a  writ  of  ^  /a.  to  the 
sheriff  in  order  that  he  might  levy  the 
amount  of  the  debt  on  the  goods  of  the 
judgment   debtor,  who  appears   to  have 
been  at  that  time  an  assistant  in  the  shop 
of  Jenner,  the  claimant.      The  sheriff's 
officer  went  to  that  shop;  he  used  no 
violence,  he  did  nothing  which  it  would 
not  have  been  his  duty  to  do  had  the 
goods  in  the  shop  belonged  to  the  judg- 
ment debtor,  and  had  he  lived  there.    It 
seems  that  the  officer  was  told  by  Jenner 
that  the  judgment   debtor  did  not  live 
there,  and  an  address  was  given  to  him 
as  being  that  of  the  debtor;    he  went 
there,  but  found  that  the  debtor  did  not 
live  at  that  address.     He  then  returned 
to  Jenner's  shop,  and  seized  the  goods 
there,  or  some  of  them,  to  satisfy  the  debt 
It  is  said  that  the  officer  sent  a  message 
to  the  effect  that  he  was  sure  there  was 
a  mistake,  and  reliance  is  placed  by  the 
appellant  on  this  fact ;  but  it  seems  to  me 
that  this  message  did  not  mean  that  he 
knew  there  was  a  mistake,  but  only  that 
there  was  some  difficulty  and  doubt,  and 
it  was  a  message    of  caution.      Jenner 
thereupon  claimed  the  goods,  and  in  order 
to  prevent    their  being  seized,  he  paid, 
after  the  officer  had  been  in  possession  for 
a  short  time,  the  judgment  debt  and  «z- 
penses,  amounting  to  9^.  128.  id.    Jenner 
paid    this  sum   under  protest;  he   still 
claimed  the  goods,  and  he  protested  that 
the  money  which  the  officer  intended  to 
realise  by  the  sale  of  the  goods  seized  was 
his  money,  inasmuch  as  the  goods  were 
his ;  and  with  this  strong  protest  he  paid 
the  money. 

This  being  so,  the  sheriff  says  that  he 
has  the  money,  that  he  does  not  know  to 
whom  it  belongs,  that  he  has  no  interest 
in  it,  and  that  two  parties  claim  it,  and  he 
consequently  asks  that  an  int^leader 
issue  may  be  directed.  On  this,  it  is 
argued  on  behalf  of  Jenner  that  the  Judge 
or  the  Master  at  chambers  has  no  juris- 
diction to  direct  an  interpleader  issue,  and 
it  is  urged  that  the  money  paid  under 
protest  does  not  come  within  the  meaning 
of  Order  LVII.  rule  1  (b)  (1).  It  b  said 
that  the  money  so  paid  is  not  "  money, 
goods,  or  chattels  taken  or  intended  to  be 
taken  in  execution  under  any  process^"  or 
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^'  the  proceeds  or  yalue  of  any  such  goods 
or  chattels."  I  am  unable  to  agree  with 
that  argument.  The  execution  creditor 
claims  the  money  paid  under  protest,  so 
that  his  claim  may  be  considered  to  be  a 
claim  to  that  money  as  money  taken  in 
execution  under  the  process,  for  it  is  cer- 
tainly taken  by  virtue  of  the  process. 
But  even  if  this  be  not  so,  still  the  money 
paid  and  received  is  the  proceeds  of  the 
goods  or  chattels;  they  were  seized  in 
order  to  produce  the  money.  The  usual 
way,  no  doubt,  of  realising  money  is  to 
have  a  sale  by  auction,  with  all  its  atten- 
dant expenses;  but  because  in  this  case 
the  money  was  paid  without  a  sale,  it  is 
none  the  less  the  proceeds  of  the  goods 
seized — ^it  is  paid  for  and  as  representing 
the  goods ;  so  that,  in  my  opinion,  the  ob- 
jection taken  is  invalid  and  cannot  pre- 
vail. If  it  were  valid,  the  result  would 
be  that  in  all  cases  a  sheriff  must  sell  the 
goods  even  when  there  is  a  less  expensive 
way  of  realising  the  amount  claimed — ^that 
is,  by  receiving  it  when  offered  and  paid 
under  protest.  It  has  been  suggested  that 
in  this  case  there  was  collusion  between 
the  sheriff  and  the  judgment  debtor.  I 
can  see  none,  and  I  do  not  think  that 
suggestion  need  be  further  answered. 

This  appeal,  therefore,  fails ;  but  it  was 
then  argued  for  some  time  on  behalf  of 
the  appellant  that  the  Court  ought  to 
direct  the  Master,  to  whom  the  matter 
must  be  referred,  to  omit  from  the  issue 
any  direction  by  way  of  protection  to  the 
sheriff;  but  at  the  conclusion  of  the  argu- 
ment it  was  said  that  this  contention 
would  be  withdrawn.  I  am  of  opinion 
that  such  a  course  cannot  now  be  taken. 
It  is  true  that  we  cannot  on  this  occasion 
give  a  binding  judgment  on  that  ques- 
tion ;  but  in  my  opinion  it  would  be 
dangerous  were  we  in  any  way  to  counten- 
ance the  view  that  where  an  interpleader 
summons  is  taken  out,  and  the  question 
arises  whether  the  sheriff  ought  to  be 
protected  because  he  has  committed  a 
i^al  wrong,  such  a  matter  is  not  the  sub- 
ject of  an  interpleader  order.  But  for 
the  fact  that  a  legal  wrong  has  been 
committed,  no  protection  is  needed.  If 
the  sheriff  has  made  a  perfectly  innocent 
mistake,  still  he  has  done  that  which 
amounts  to  a  l^gal  wrong,  and  in  such  a 
Vol.  64.— Q.B. 
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case  the  Judge  or  Master  making  the 
interpleader  order  is  entitled  to  protect 
him  from  the  legal  consequences  of  the 
illegal  act  which  has  been  done  under  the 
fi,  Ja,  But  it  is  urged  that  in  such  a  case 
as  this,  where  the  sheriff  has  by  his  officer 
entered  a  house  which  is  not  the  house  of 
the  debtor,  and  has  seized  there  goods 
which  are  not  the  goods  of  the  debtor,  he 
has  done  two  illegal  acts,  and  that  even  if 
he  is  to  be  protected  horn  the  oonsequenoes 
of  one  of  those  acts,  he  ought  not  to  be 
protected  against  the  results  of  the  other. 
But  these  two  acts,  as  they  have  been 
called,  are  reaUy  one  simultaneous  illegal 
act.  How  idle  it  would  be  to  protect  the 
sheriff  against  the  consequences  of  his  il- 
l^;al  seizure  of  goods,  and  then  to  allow  an 
action  to  be  brought  against  him  because 
he  entered  the  room  and  crossed  the  floor 
to  seize  them  1  If  the  goods  seized  are 
anywhere  else  than  in  a  street  or  open 
place,  the  sheriff  must  enter  to  seize  them. 
The  act  is  really  one  act ;  and  he  has,  in 
legal  phraseology,  broken  and  entered  a 
house  in  order  to  seize  the  goods,  and  it  is 
in  respect  of  this  one  act  which  he  does 
under  the  writ  of  fi,  fa,  that  he  seeks  for 
protection. 

I  think  there  is  clear  authority  on  this 
question,  and  that  WivUer  v.  Barthol4h 
mew  (4)  lays  down  the  law  in  plain  terms. 
The  Lord  Chief  Baron  said  that  the  case 
of  HoUier  v.  Laurie  (3)  was  ''  no  authority 
to  prevent  us  from  staying  the  proceedings 
in  an  action  against  the  sheriff  where 
there  is  no  real  grievance  beyond  that  of 
the  seizure  of  the  goods."  And  Baron 
Martin  says, ''  In  truth  there  is  but  one 
right  of  action ; "  and  again,  "  If  indeed 
the  sheriff  in  the  execution  of  the  writ  has 
committed  any  real  grievance,  the  Ck)urt 
will  allow  the  injured  party  to  bring  the 
action."  This  means  a  real  l^al  sub- 
stantial grievance;  it  cannot  mean  that 
there  can  be  no  protection  given  to  the 
sheriff  unless  he  has  found  and  seized  the 
goods  in  the  open  street  or  in  some  open 
place. 

It  has  hardly  been  doubted  that  there  is 
jurisdiction  to  protect  the  sheriff  when  an 
interpleader  order  is  made  in  circum- 
stances such  as  exist  here;  if  it  were 
otherwise,  the  protection  would  be  in  many 
cases  abortive,  and  the  sheriff  would  then  lie 
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liable  to  have  an  action  brought  against 
him  for  nominal  damages,  which  must  be 
an  undefended  action.  As,  however,  I  am 
of  opinion  that  the  argument  cannot  pre- 
vail, this  appeal  must  be  dismissed,  and 
this  matter  must  be  referred  to  chambers. 

Baggallat,  L.J. — I  am  of  the  same 
opinion.  I  do  not  agree  with  the  sugges- 
tion that  there  is  no  jurisdiction  to  make 
an  interpleader  order  when  the  circum- 
stances are  such  as  exist  in  this  case.  I 
think  the  provisions  of  sub-section  b  of 
Order  LVII.  rule  1  (1)  include  such  a 
case  as  this,  and  I  agree  with  the  view 
expressed  by  the  Master  of  the  Bolls.  It 
has  further  been  argued  on  behalf  of  the 
appellant  that  the  Court  ought  to  express 
an  opinion  that  the  law  does  not  allow 
protection  to  be  given  to  a  sheriff  in  such 
a  case  as  this,  or  that,  even  if  the  law 
does  permit  that  to  be  dono;  still  that  the 
circumstances  of  this  case  do  not  entitle 
the  sheriff  to  protection.  An  attempt  was 
made  to  retreat  from  that  position,  but  I 
think  we  ought  to  express  our  opinion 
that,  on  the  fiacts  as  they  are  at  present 
before  the  Court,  the  sheriff  ought  in  this 
case  to  be  protected  from  having  any 
action  brought  against  him. 

Bo  WEN,  L.J. — I  have  come  to  the  same 
conclusion.  It  has  been  said  that  no  in- 
terpleader can  be  directed  in  this  case, 
and  that,  even  if  an  issue  can  be  directed, 
still  the  sheriff  ought  not  to  be  pro- 
tected from  an  action.  Biasicks  v.  The 
Bath  Colliery  Compcmy  (2)  decided  that 
where  the  debtor  paid  the  sum  demanded 
in  a  warrant,  there  had  been  in  substance 
a  levy,  and  that  the  sheriff  was  entitled  to 
poundage,  though  there  had  been  in  fact 
no  sale. 

It  is  not  necessary  to  decide  whether 
this  money  was  money  then  taken  in 
execution,  for  it  is  at  idl  events  the  pro* 
oeeds  of  the  goods  seized :  it  is  those 
goods  and  the  seizure  of  them  which  pro- 
duced this  money ;  so  that  it  is  the  subject 
of  interpleader,  regard  being  had  to  the 
provisions  of  Order  LVII. 

The  argument  then  took  this  course: 
it  was  said  the  sheriff  ought  not  to  be 
protected  from  an  action  as  he  had  com- 
mitted a  trespass  by  entering  the  house  to 


seize  the  goods,  and  that  from  the  con- 
sequences of  that  trespass  there  could  be 
no  protection ;  but  I  think  the  law  has 
been  laid  down  in  Winter  v.  BcvrthoUh 
mew  (4),  and  that  that  case  shews  that 
the  Court  can  do  more  than  merely  stay 
an  action  for  trespass  by  the  sheriff  to 
goods — for  it  seems  to  me  that  to  confine 
the  protection  to  that  part  of  the  trespass 
would  be  ineffective. 

The  real  grievance  is  the  seizure  of  the 
goods;  the  trespass  in  entering  to  seize 
them  is  only  nominal,  and  in  oonsequ^ace 
the  Court  will  stay  the  nominal  action 
which  might  lie  for  the  bare  entry  where 
there  has  been  no  real  or  substantial  griev- 
ance beyond  the  seizure  of  the  goods.  The 
judgments  of  the  Lord  Chief  Baron,  of 
Baron  Alderson,  and  of  Baron  Martin 
establish  this ;  and  although  on  the  facts 
the  case  of  HoUier  v.  Ltmrie  (3)  may  be 
distinguished,  stUl,  so  far  as  it  cannot  be 
distinguished,  I  think  the  case  of  WitOer 
V.  Bartholomew  (2)  displaces  it.  On  ike 
facts  of  the  present  case  as  they  now 
appear  before  us,  it  seems  to  me  that 
there  is  no  real  grievance  beyond  ihe 
seizure  of  the  goods,  and  that  an  action 
for  trespass  by  entering  the  shop  of  Jenner 
could  only  result  in  shadowy  damages; 
so  that  the  Master  will  be  justified  in 
protecting  the  sheriff  from  any  action 
at  alL 

Appeal  diemiseed. 


Solicitors— Tippetts  Sc  Son,  agents  for  C.  Cham- 
bers, Hastings,  for  claimant ;  Palmer  &  Ball, 
for  sheriff ;  Angell,  Imbert,  Teny  &  Co.,  for 
other  parties. 


■1  OQJ  "I 

N         24    I  '™^  QUBBN  ».  CLARK. 

Vagrant  Acts—''  Frequenting  "— *'  WUh 
Intent  to  commit  Felony  " — 5  Geo.  4.  c  83. 
8,  4—34  d:  35  Vict.  c.  112.  *.  15. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Bep.  M.C.  66.] 
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1884.       1  AGNEW  Aim  0THEB8  V.  USHER 

Not.  25.  /  and  others. 

Practice — Service  of  Writ  otU  of  Juris- 
diction— Action  /or  Rent — Order  XI,  rule 
1  (6)  (c) — Defendant  domiciled  in  Scot' 
land. 

The  writ  of  evmwnons  in  an  (tetian/or 
the  recovery  of  rent  due  under  a  leaee  of 
premises  sittujUe  within  tlie  jurisdiction 
may  not  be  servedona defendant  domiciled 
in  Scotland,  because  the  action  is  one  ivithin 
Order  XL  rule  1  (e),  in  which  case  service 
of  the  u>rit  may  not  be  allowed  on  a  defen- 
dant  domiciled  or  ordinarily  resident  in 
Scotland  or  Irdomd. 

Application  to  set  aside  service  of  the 
writ  of  summons  referred  by  the  Judge  at 
chambers  to  the  Court. 

The  action  was  for  recovery  of  rent. 
The  defendants  carried  on  business  and 
were  domiciled  in  Scotland,  and  the  plain- 
iifis  had  served  a  writ  on  them,  specially 
indorsed  with  a  daim  by  the  plaintifEs,  as 
executors  of  Agnew,  for  a  quarter's  rent 
due  on  premises  situate  in  Liverpool  which 
Agnew  had  demised  to  one  Nark  by  in- 
denture of  the  2nd  of  December,  1881. 
Nark  had  assigned  to  the  defendants  by 
indenture  of  the  10th  of  July,  1884. 

French,  for  the  defendants. — The  Court 
has  no  jurisdiction  to  allow  service  of  the 
writ  in  Scotland.  The  action  is  founded 
on  a  breach  of  a  contract  to  be  performed 
within  the  jurisdiction ;  but  by  the  terms 
of  Order  XI.  rule  1  {e)  (1)  the  service  out 
of  the  jurisdiction  may  not  be  allowed 

(1)  Order  XI.  mle  1 :  «*  Service  out  of  the 
jnrisdictioD  of  a  writ  of  summons  or  notice 
of  a  writ  of  Bimunons  may  be  allowed  by  the 
Court  or  a  Judge  whenever — 

"  (a)  The  whole  subject-matter  of  the  action 
is  land  situate  within  the  jurisdiction  (with  or 
without  rents  or  profits) ;  or 

"  ih)  Any  act,;deed,  will,  contract,  obligation, 
or  liability  affecting  land  or  hereditaments 
situate  within  the  jurisdiction,  is  sought  to  be 
construed,  rectified,  set  aside,  or  enforced  in  the 
action;  or 

"  {e)  The  action  is  founded  on  any  breach  or 
alleged  breach  within  the  jurisdiction  of  any 
contract  wherever  made,  which,  according  to 
the  terms  thereof,  ought  to  be  performed  within 
the  jurisdiction,  unless  the  defendant  is  domi- 
ciled or  ordinarily  resident  in  Scotland  or 
Ireland." 


when  the  defendant  is  domiciled  in  Scot- 
land or  Ireland. 

J.  G,  Barnes,  for  the  plaintifib. — ^The 
cause  of  action  is  a  contract  or  liability 
affecting  land  within  the  jurisdiction,  and 
is  therefore  within  the  terms  of  Order  XL 
rule  1  (b) :  consequently  service  of  the  writ 
out  of  the  jurisdiction  may  be  allowed. 
Clause  (e)  relates  to  contracts  other  than 
those  affecting  lands,  such  as  mercantile 
contracts.  The  policy  of  the  legislation  is 
to  separate  land  from  other  contracts, 
because  in  the  former  case  it  is  reasonable 
that  the  action  should  be  brought  in  the 
country  in  which  the  land  is  situate,  and 
where  consequently  the  law  which  governs 
the  subject-matter  prevails.  This  action  is 
brought  not  on  a  contract  strictly  so  called, 
but  on  a  covenant  in  a  lease,  and  depends 
upon  TCtigliah  law,  which  probably  the 
Scotch  Courts  would  not  recognise.  The 
various  clauses  of  rule  1  must  be  read 
separately,  otherwise  rule  2  has  no  effect 
— Lenders  v.  Anderson  (2). 

Lord  Coleridge,  C.J. — I  do  not  affect 
to  give  judgment  in  this  case  with  unhesi- 
tating confidence.  It  is  quite  conceivable 
that  a  contract  which  is  within  the  terms 
of  clause  (6)  may  at  the  same  time  be 
within  the  terms  of  clause  (e),  I  do  not 
say  that  the  present  cause  of  action  is 
exclusively  within  clause  (e),  because  it 
might  be  one  within  (6)  as  well ;  but  on 
the  best  consideration  I  can  give  to  these 
clauses  it  appears  to  me  that  clause  (6) 
must  be  stretched  so  as  to  include  such  a 
contract  as  the  one  before  us,  whereas  no 
such  operation  is  necessary  to  bring  it 
within  clause  (e).  Order  XI.  rule  1  allows 
service  of  the  jurisdiction  whenever,  as 
in  clause  (a),  **  the  subject-matter  of  the 
action  is  land  situate  within  the  jurisdic- 
tion," and  there  is  good  reason  why,  where 
the  status  or  actual  possession  of  land  in 
England  is  the  subject  of  litigation,  the 
general  rule  by  which  the  forum  of  the 
defendant  is  to  be  sought  for  relief  should 
not  prevail.  For  the  same  reason  the 
reasonable  construction  of  clause  (6)  is  to 
limit  it  to  any  legal  proceeding  in  which 
the  English  law  governs  the  status  or 
actual  possession  of  land ;  in  such  case  the 

(2)  63    Law   J.    Bep.  Q.B.  104;   Law  Bep. 
12  Q.B.  D.  60. 
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Englifih/orum  ia  to  be  sought.  Without 
pretending  to  give  an  exhaustive  account 
of  all  the  proceedings  affecting  land  which 
would  come  within  clause  (6),  it  appears  to 
me  that  the  present  action  for  the  recovery 
of  rent  does  not  come  within  the  terms  of 
that  clause,  but  that,  according  to  the 
ordinary  rules  of  legal  phraseology,  it  is  "a 
breach  or  alleged  breach  within  the  juris- 
diction of  a  contract,  which,  according  to 
the  terms  thereof,  ought  to  be  performed 
within  the  jurisdiction"  within  the  mean- 
ing of  clause  (e).  In  that  case,  by  the 
latter  part  of  that  clause,  service  out  of 
the  jurisdiction  may  not  be  allowed  on  a 
defendant  domiciled  or  ordinarily  resident 
in  Scotland.  If  I  found  I  could  give  no 
adequate  interpretation  to  clause  (6)  with- 
out including  an  action  for  rent,  I  would 
include  such  an  action ;  but  I  do  not  feel 
myself  forced  to  do  so,  because  there  are 
found  words  in  clause  (e)  which  exactly 
describe  the  contract  sought  to  be  enforced 
in  the  present  instance.  Supposing  the 
action  was  brought  against  a  man  who  in 
the  same  instrument  as  that  by  which  the 
premises  were  demised  had  guaranteed  the 
paymentof  the  rent,  such  a  guarantee  would 
surely  be  as  much  "  an  act,  deed,  will,  con- 
tract, obligation,  or  liability  affecting  land 
or  hereditaments,"  within  the  meaning  of 
clause  (6),  as  in  an  action  against  the  per- 
son originally  liable ;  but  although  in  sub- 
stance the  actions  would  be  precisely  the 
same,  yet  it  could  hardly  be  argued  that 
the  former  case  was  withm  clause  (6).  The 
present  claim  is  clearly  within  clause  (e), 
'  and  within  the  mischief  intended  to  be 
met  by  that  clause,  and  the  pladntiff  must, 
in  accordance  with  the  ordinary  rule, 
follow  tbe/orum  of  the  defendant. 

Mathsw,  J. — I  am  of  the  same  opinion. 

Smith,  J. — I  have  felt  some  difficulty 
on  the  point  before  us,  but  I  have  come  to 
the  conclusion  that  the  present  claim  is 
within  clause  (e),  I  would  like  to  add  a 
reason  which  inclines  me  to  think  that 
the  case  does  not  flail  within  clause  (6),  and 
on  which  I  should  prefer  to  found  my 
judgment,  and  that  is  that  the  latter  part 
of  clause  (6)  seems  to  exclude  the  form  of 
the  present  action.  The  clause  is  limited 
to  those  cases  where  the  contract,  Ac,  "  is 
sought  to  be  construed,  rectified,  set  aside, 
or  enforced  in  the  action."  The  plaintiff 
does  not  here  seek  to  construe,  rectify,  set 


aside,  or  enforce  (which  I  understand  to 
mean  enforce  specific  performance)  the 
contract,  and  consequently  the  present 
claim  is  not  within  clause  (6). 

Writ  9et  aside. 


Solicitors— Field,  Boscoe  k  Co.,  agent 8  for  6at«- 
Bon  &  Co.,  Liverpool,  for  plaintiffs ;  W.  W. 
Wynne  Sl  Son,  agents  for  Evans,  Lockett  & 
Co.,  Liverpool,  for  defendants. 
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Bankruptcy  —  Adjudication  againtt 
Debtor  —  Official  Receiver  ae  Trustee  — 
Power  of,  to  sell  Property  of  Debtor — 
Bankruptcy  Act,  1883  (46  de  47  ViU.  c.  52), 
ss.  9, 10,  20,  54,  56,  66,  and  70. 

An  official  receiver  who  is  by  section  54 
of  the  Bankruptcy  Act,  1883,  the  trustee 
for  the  purposes  of  that  Act  until  a  trustee 
is  appointed,  luu  potper,  after  an  adjudica- 
tion in  bankruptcy  has  been  made  against 
a  debtor,  to  exercise  the  powers  given  by 
section  56  to  the  trustee,  so  thai  he  can  sdi 
the  property  of  the  ba/nkrupt. 

Judgment  of  C aye,  J.,  reversed. 

Appeal  from  the  judgment  of  Cave,  J. 

On  the  6th  of  March,  1884,  a  bankruptcy 
petition  was  presented  against  F.  &  W. 
Parker^  who  were  partners  as  solicitcnv, 
and  on  the  13th  of  March  a  reoeiying  order 
was  made.  On  the  15th  of  March  the  official 
receiver  appointed  Turquand  and  Whinney 
special  managers  of  the  joint  estate  of  the 
debtors.  On  the  20th  of  March  the  debton 
were  adjudicated  bankrupts.  On  the  2nd 
and  7th  of  April  the  furniture  and 
effects  of  the  debtors  were  sold  by  auc- 
tion by  direction  of  the  official  receiyer, 
and  realised  over  5,000/.  The  costs  and 
expenses  payable  out  of  the  banknmts' 
estates  in  respect  of  this  sale  amounted  to 
841/.  Ids.  Id,,  of  which  335/.  0«.  7d.  re- 
presented the  fees  and  pei'oentagereoeivable 
by  the  Board  of  Trade  from  the  official  re- 
ceiver under  the  scale  made  pursuant  to 

*  Coram  Brett,   M.R.,  BsggaUay,  L.J.,  and 
Bowen,  L.J. 
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46  &  47  Yict.  c.  52.  s.  128.  On  the  18th 
of  April  the  creditors  held  their  first  meet- 
ingy  when  they  appointed  Turquand  and 
Whinney  the  trustees  in  bankruptcy,  and  a 
committee  of  inspection  was  also  appointed. 
On  the  1st  of  July  the  trustees  applied  to 
the  Board  of  Trade  to  refund  335Z.  0«.  Id,, 
on  the  ground  that  the  sales  were  irregular. 
This  application  being  refused,  the  trustees 
applied  to  Cave,  J.,  to  declare  that  the 
sales  were  unauthorised  by  the  Bankruptcy 
Act,  1883  (46  k  47  Yict.  c.  52),  that  the 
expenses  be  disallowed,  and  that  the  Board 
of  Trade  be  ordered  to  repay  to  the  trus- 
tees the  percentage  obtained  by  them. 

Cave,  J.,  held  that  the  gale  by  the  official 
reoeiyer  was  not  authorised  by  the  Act, 
and  that  the  amount  of  the  percentage 
ought  to  be  returned  to  the  trustees,  but 
he  allowed  the  expenses  incurred  in  the 
sale. 

The  Board  of  Trade  appealed. 

The  Soliekor-General  (Sir  F.  HerscheU, 
Q.C.)  {Afuir  Mackenzie  with  him),  for  the 
appellant. — ^The  official  receiver  is  by  sec- 
tion 54  trustee  for  the  purposes  of  the 
Act,  and  the  question  is  whether  sec- 
tion 70  limits  his  powers.  The  judgment 
is  based  on  the  assumption  that  his  only 
duties  are  defined  by  that  section.  But  if 
section  70  operates  upon  section  54  it 
must  also  operate  on  section  121  as  to 
small  bankruptcieB ;  so  that  the  official 
reoeiyer  would  haye  no  power  of  sale  in 
small  bankruptcies,  and  the  section  would 
not  work. 

LinkkUer  {Charles,  Q,C.,  with  him),  for 
the  trustee. — There  are  four  periods  in  the 
bankruptcy — first,  receivership  pure  and 
simple ;  second,  management  from  the  re- 
oeiying  order  to  the  appointment  of  the 
creditors'  trustee;  third,  administration 
and  distribution;  fourth,  release  of  cre- 
ditors' trustee  and  reviyal  of  official  re- 
ceiyer's  control.  The  official  receiver  has 
no  power  in  the  third  of  these  perioda  If 
a  inde  were  necessaiy  the  Court  might 
order  it. 

The  official  receiver  is  not  a  trustee 
within  the  meaning  of  section  56.  The 
context  of  the  group  of  sections  from  sec- 
tion 50  to  section  57  shews  that  the  trustee 
spoken  of  is  the  trustee  appointed  by  the 
oreditonSy  for  there  are  things  contained  in 
those  sections  which  the  official  receiver 
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cannot  do— as,  for  instance,  he  could  not 
apply  for  the  sequestration  of  a  benefice 
under  section  52,  inasmuch  as  he  could  not 
produce  a  certificate  of  appointment ;  he 
could  not  disclaim  under  section  55,  as  the 
phrase  at  the  end  of  sub-section  1,  "three 
months  after  appointment,"  would  not  be 
applicable  to  him  ;  nor  is  the  provision  in 
sub-section  4  as  to  the  period  of  twenty- 
eight  days  applicable.  In  section  68,  sub- 
section 4,  it  is  provided  that  the  trustee 
shall  supply  the  official  receiver  with  in- 
formation. The  words  in  section  70,  sub- 
section 1  (a),  "pending  the  appointment  of  a 
trustee,"  apply  to  all  the  clauses  of  that 
sub-section  save  the  last.  The  provision 
as  to  remuneration  in  section  72,  and  the 
enactments  in  section  75  and  in  section  82, 
shew  that  the  trustee  spoken  of  in  section 
56  is  not  the  official  receiver.  The  statute 
uses  different  phrases  in  different  parts 
when  speaking  of  the  trustee :  it  speaks  of 
the  trustee  for  the  purposes  of  this  Act 
(section  54),  the  trustee  under  a  bank- 
ruptcy (section  68) :  and  though  it  may 
not  be  possible  to  recondle  all  these  phrases, 
still  the  most  convenient  and  complete 
system  is  arrived  at  by  construing  sec- 
tion 56  so  as  not  to  include  the  official  re- 
ceiver, unless  in  the  case  of  a  vacancy  in 
the  office  of  trustee  as  specified  in  section 
70,  sub-section  1  {g). 

It  has  been  argued  on  behalf  of  the  ap- 
pellant that  section  121  presents  an  in- 
superable difficulty  in  the  way  of  the 
trustees;  but  that  is  a  distinct  enact- 
ment, and  for  the  purpose  of  "  small  bank- 
ruptd.es"  it  modifies  the  Act,  it  intro- 
duces yet  another  phrase,  and  constitutes 
the  official  receiver  the  "trustee  in  the 
bankruptcy  "  unless  a  special  resolution  is 
passed. 

The  SolieUor-General,  in  reply. — Section 
54  enacts  in  plain  terms  that  until  a  trus- 
tee is  appointed  the  official  receiver  shall 
be  the  trustee  for  the  purposes  of  this  Act. 
The  expression  "  under  a  bankruptcy  "  in 
section  68,  sub-section  3,  means  in  a  bank- 
ruptcy. Section  70  does  not  cut  down  the 
powers  of  the  official  receiver,  it  deals  with 
his  duties  in  a  variety  of  circumstances, 
while  sub-section  2  explains  his  position 
under  that  section,  not  interfering  at  all 
with  the  powers  given  to  him  by  other  parts 
of  the  Act.  The  modifications  prescribed 
by  section  121  do  not  apply  until  the  ad- 
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judicatioD,  and  if  section  70  limits  his 
powers  in  the  case  of  a  large  bankruptcy, 
it  does  so  equally  in  the  case  of  a  small 
bankruptcy. 

Our.  adv.  vuU. 

Brett,  M.R.  (on  May  8). — It  is  not 
denied  that  the  sale  of  the  goods  which 
was  effected  by  the  official  receiver  while 
he  was  acting  as  trustee  was  beneficial  to 
the  estate,  and  that  it  was  adopted  by  the 
creditors'  trustees  when  they  were  ap- 
pointed; but  it  appears  that  objection  was 
taken  to  the  percentage  which  has  to  be 
paid  to  the  Board  of  Trade  in  consequence 
of  ihis  sale,  and  therefore  the  important 
question  of  the  power  of  the  official  receiver 
to  sell  has  been  raised  upon  this  appeal. 
It  is  urged  on  the  one  hand  that  if  the 
official  receiver  can  sell  before  the  creditors' 
trustee  is  appointed,  there  is  no  check  upon 
him ;  while  on  the  other  liand  it  is  ui^ed 
that  if  that  argument  is  to  prevail,  then 
the  official  receiver  can  have  no  power  to 
sell  until  the  creditors  have  appointed  a 
trustee,  however  important  it  may  be  for 
the  benefit  of  the  estate  to  sell  at  once. 

After  a  careful  consideration  of  the  vari- 
ous sections  of  the  statute,  I  have  come  to 
the  conclusion  that  this  appeal  must  be 
allowed.  I  do  not  propose  to  go  in  detail 
into  all  the  questions  which  have  been 
raised.  My  judgment  proceeds  on  a  well- 
known  and,  as  it  seems  to  me,  sound  rule 
of  construction,  that  the  words  of  an  Act 
of  Parliament  must  be  taken  in  their  plain, 
ordinary  sense,  unless  the  context  compels 
the  Court  to  give  them  some  other  mean- 
ing. Section  9  of  46  &  47  Vict.  c.  52, 
enacts  that, ''  on  the  making  of  a  receiving 
order,  an  official  receiver  shall  be  thereby 
constituted  receiver  of  the  property  of  the 
debtor."  Now,  these  official  receivers  are, 
as  is  shewn  by  section  66,  officers  and  ser- 
vants of  the  Board  of  Trade,  and  it  is  one 
of  these  officers  that  section  9  makes  the 
receiver  of  the  debtor's  property.  Section 
20  provides  that  '*  where  a  receiving  order 
is  made  against  a  debtor,  then,"  in  Uie  cir- 
cumstances stated  in  that  section,  '*the 
Court  shall  adjudge  the  debtor  bankrupt, 
and  thereupon  the  property  of  the  bank- 
rupt shall  become  divisible  among  his 
creditors,  and  shall  vest  in  a  trustee."  I 
turn  then  to  section  64,  to  discover  who 
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the  trustee  is,  and  I  find  that  "  until  a 
trustee  is  appointed,  the  ofiidal  receiver 
shall  be  the  trustee  for  the  purposes  of  this 
Act,  and  immediately  on  a  debtor  being 
adjudged  bankrupt  the  property  of  the 
bankrupt  shall  vest  in  the  trustee  " — ^thit 
means  the  creditors'  trustee.  Section  20 
vests  the  property  in  ''  a  trustee  " ;  section 
54,  sub- sections  1,  2,  and  3,  vests  it  in  *'  the 
trustee."  Who  is  the  trustee  at  the  time 
mentioned  in  section  20  f  The  official  re- 
ceiver is  the  trustee  at  that  tima  The 
duties  and  powers  of  the  trustee  are 
pointed  out  in  section  56.  The  official 
receiver,  therefore,  is  appointed  trustee 
until  a  trustee  is  appointed  by  the  cre- 
ditors, and  the  property  of  tiie  debtor 
therefore  vests  in  him.  Then  by  section 
56  he  may,  "subject  to  the  provisions 
of  this  Act,"  sell  the  property  of  ihe  bank- 
rupt; and  there  is  nothing  in  that  sec- 
tion to  shew  that  the  words  "the  trustee " 
are  limited  to  some  particular  trustee 
— that  is,  to  the  trustee  appointed  by  the 
creditors.  It  was  urged  on  behalf  of  the 
respondent  that  the  Act  provides  that  the 
official  receiver  may  be  a  trustee  with  full 
powers  of  a  trustee  if  there  is  a  vacancy  in 
the  office  of  trustee,  but  not  in  any  other 
case.  To  adopt  that  construction,  it  seems 
to  me  it  would  be  necessaiy  to  alter  the 
Act  by  reading  into  it  a  gi^eat  many  sen- 
tences. The  statute  is  divided  into  seyeral 
parts,  and  its  provisions  are  classed  under 
distinct  headings,  and  each  heading  appears 
to  me  to  be  intended  to  comprise  ezStaus- 
tive  provisions  as  to  the  matters  contained 
under  the  heading,  so  that  there  is  of  neces- 
sity a  certain  amount  of  repetition  in  the 
enactments  contained  under  the  dififerent 
headings. 

The  argument  on  behalf  of  the  respon- 
dent divided  bankruptcy  proceedings  into 
three  stages,  and  then  it  was  urged  that 
with  regard  to  the  first  stage  it  was  im- 
possible for  the  official  receiver  to  be  the 
creditors' trustee.  Butwhenitisattonpted 
to  make  such  divisions  it  not  seldom  re- 
sults that  the  divisions  are  cross- divisbns, 
and  fallacies  ensue.  I  do  not  think  that 
the  fact  that  the  statute  may  be  to  some 
extent  tautologous  ought  to  prevent  the 
Court  fix)m  reading  the  words  of  the  Act 
in  their  ordinaiy  meaning.  The  argument 
on  behalf  of  the  appellant  dwelt  modi  on 
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the  difficulties  which  would  arise  in  carry- 
ing out  the  provisions  of  section  121  relat- 
ing to  small  bankruptcies,  unless  the  words 
"  the  trustee  "  in  section  66  were  held  to 
include  the  official  receiver.  I  do  not  feel 
oppressed  by  that  argument,  and  I  do  not 
think  it  is  necessary  to  give  any  decision 
on  section  121 ;  but,  however  that  may  be, 
the  refusi^  to  adopt  that  argument  does 
not  conclude  this  case  against  the  appel- 
lant. I  think  that  the  rule  of  construction 
to  which  I  have  referred  applies  to  this 
case,  that  the  provisions  of  the  section  are 
express,  that  they  include  the  power  of 
sale,  and  that  there  is  nothing  in  the  sta- 
tute which  entitles  us  to  give  any  other 
interpretation  than  the  one  I  have  ex- 
pressed to  the  provisions  relating  to  this 
matter.  If  the  percentage  is  thought  to 
be  too  large,  there  is  power  in  section  128 
to  prescribe  a  scale  of  fees  and  percentages 
from  time  to  time. 

Baooallat,  L.J. — The  argument  for 
the  appellants  divided  the  proceedings  in 
bankruptcy  into  three  periods,  and  the 
contention  was  that  there  was  a  distinction 
between  the  powers  and  the  duties  of  the 
official  receiver  and  the  trustee  during 
those  periods.  I  am  of  opinion  that  three 
periods  may  be  taken,  and  that  the  powers 
and  duties  of  the  official  receiver  and  the 
trustee  may  be  considered  with  respect  to 
those  periods,  although  I  do  not  feel  able 
to  adopt  in  exact  terms  the  three  periods 
suggested  in  the  argument  on  behalf  of 
the  respondent. 

The  first  period  appears  to  me  to  last 
from  the  presentation  of  the  petition  to 
the  making  of  the  receiving  order  (although 
this  period  does  not  occur  in  cases  in 
which  the  petition  is  presented  by  the 
debtor  himself).  The  second  period  lasts 
down  to  the  time  of  acyudication,  and  the 
third  period  until  a  trustee  is  appointed 
by  the  creditors.  The  first  provision  con- 
tained in  the  Act  which  relates  to  this 
matter  is  found  in  section  9,  which  enacts 
in  sub-section  1  that  "  on  the  mftking  of  a 
receiving  order,  an  official  receiver  sluiU  be 
thereby  constituted  receiver  of  the  property 
of  the  debtor  " :  so  that  the  official  receiver 
becomes  thereby  a  receiver  of  the  property 
of  the  bankrupt.  Section  10  gives  the 
Court  power  to  '^  appoint  the  offidal  re- 
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ceiver  to  be  interim  receiver  of  the  pro- 
perty of  the  debtor,"  before  the  receiving 
order  is  made.  The  Court  of  Chancery 
was  well  acquainted  with  the  duties  of  an 
interim  receiver,  who  was  appointed  to 
act  until  a  full  receiver  was  finally  ap- 
pointed ;  and  it  is  not  unimportant  to  note 
the  difference  between  the  language  of 
sections  9  and  10  with  regard  to  the 
position  of  the  official  receiver,  who  is 
constituted  receiver  after  a  receiving  order 
has  been  made,  and  the  interim  receiver, 
who  is  appointed  before  the  receiving  order 
is  made,  and  to  observe  that  the  phrase 
"interim  receiver"  only  applies  to  the 
official  receiver  when  he  is  appointed  after 
the  presentation  of  the  petition  and  before 
the  receiving  order  is  made.  I  now  pro- 
ceed to  consider  the  effect  of  section  20, 
which  applies  to  the  period  after  adjudica- 
tion, and  provides  that  upon  adju<Ucation 
"  the  property  of  the  bankrupt  shall  be- 
come divisible  among  his  oroditors  and 
shall  vest  in  a  trustee." 

The  expression  here  used  is  "  a  trustee," 
not  "the  trustee,"  and  section  21  then 
provides  for  the  appointment  of  a  trustee. 
It  may  possibly  occur  in  some  rare  cases 
that  Uie  creditors  may  appoint  a  trustee 
before  the  receiving  order  is  made  by  the 
Court,  and  this  possibility  serves  to  explain 
certain  phrases  used  in  other  parts  of  the 
statute.  Section  22  provides  for  the 
appointment  of  a  committee  of  inspection. 
Thus  far  the  provisions  of  the  statute 
with  regard  to  the  appointment  of  trustees 
are  usually  not  called  into  exercise  untQ 
after  the  order  of  adjudication,  so  that 
they  apply  to  the  period  in  which  no 
trustee  has  been  appointed ;  and  it  is  now 
necessary  to  turn  to  sections  54  and  55, 
which  belong  to  a  group  of  sections  aU  of 
which  come  under  the  general  heading 
"Realisation  of  property."  Section  54, 
sub-section  1,  provides  that  "  until  a 
trustee  is  appointed,  the  official  receiver 
shall  be  the  trustee  for  the  purposes  of 
this  Act " ;  that  means,  I  think,  that  he 
shall  be  the  trustee  for  all  the  purposes  of 
the  Act;  so  that  the  provision  in  sub- 
section 2,  that  "  the  property  shall  forth- 
with pass  to  and  vest  in  the  trustee  ap- 
pointed," means  shall  vest  in  the  official 
receiver  as  the  trustee  for  all  the  purposes 
of  the  Act,  inasmuch  as  no  trustee  has  at 
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that  time  been  appointed  by  the  creditors. 
Sub -section  3  supports  this  view,  for  it 
provides  that  **  the  property  of  the  bank- 
rupt shall  pass  from  trostee  to  trustee, 
including  under  that  term  the  official 
receiver  when  he  fills  the  office  of  trustee/' 
which  shews  that  it  will  pass  from  the 
official  receiver  and  vest  in  the  new  trustee 
when  he  is  appointed.  It  has  been  sug- 
gested that  this  sub-section  only  applies  to 
the  case  of  a  vacancy  in  the  office  of  trus- 
tee; but  I  do  not  think  that  that  con- 
struction can  be  adopted,  regard  being  had 
to  sections  20  and  21.  Then  section  56 
seems  to  apply  to  the  case  of  possible 
vacancy  in  the  office  of  trustee,  and  I 
think  that  the  words  there  used  are  large 
enough  to  empower  the  official  receiver  to 
do  that  which  he  has  done  in  this  case,  for 
they  are  inserted  in  these  sections  which 
come  under  the  head  of  "  Realisation  of 
property,"  although  section  87,  sub-sec- 
tion 4,  expressly  provides  that  "during 
any  vacancy  in  ^e  office  of  trustee  the 
official  receiver  shall  act  as  trustee  " — so 
that  the  power  would  seem  to  be  conferred 
twice  over  in  this  statute.  Proceeding 
now  to  another  group  of  sections,  placed 
under  the  title  ''  Official  receivers  and  staff 
of  Board  of  Trade,"  it  is  necessary  to  con- 
sider sections  66  and  71.  Section  66  and 
section  67  provide  for  the  appointment  of 
official  receivers  and  their  deputies ;  section 
68,  sub-section  1,  refers  to  the  duties  of 
the  official  receiver,  and  sub-section  3  pro- 
vides that  "  all  expressions  referring  to  the 
trustee  under  a  bankruptcy  shall,  unless 
the  context  otherwise  requires  or  the  Act 
otherwise  provides,  include  the  official 
receiver  when  acting  as  trustee."  Section 
69  deals  more  explicitly  with  the  duties  of 
the  official  receiver  as  regards  the  debtor's 
conduct,  and  section  70  with  his  duties  as 
to  the  debtor's  estate.  This  section  has 
been  relied  on  by  the  respondent;  but 
although  the  phrase  ''  interim  receiver  "  is 
used  in  sub-section  1  (a),  it  is  not  limited 
as  it  is  in  section  10,  for  it  covers  a  longer 
period,  inasmuch  as  section  70,  sub-section 
1  (a),  empowers  the  official  receiver  to  act 
as  interim  receiver  pending  the  appoint- 
ment of  a  trustee.  Sub-section  1  (g)  enables 
the  official  receiver  to  act  as  trustee  during 
any  vacancy  in  the  office  of  trustee,  and 
the  same  power  is  again  expressly  given 
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in  section  87,  sub-section  4 :  so  that  we 
again  find  the  same  power  given  twice  over 
in  different  parts  of  the  Act ;  but  until  this 
period  there  does  not  seem  to  be  any 
express  provision  for  the  case  of  a  vacancy. 

Reliance  was  also  placed  by  the  respon- 
dent  on  section  70,  sub-section  2,  and  it 
was  urged  that  the  "  same  powers  "  men- 
tioned in  that  clause  meant  the  same 
powers  and  no  other  powers ;  but  it  seems 
to  me  to  be  a  sub-section  which  deals  not 
with  the  powers  of  the  official  receiver  as 
a  trustee,  but  merely  with  that  officer  as 
official  receiver.  So  that  it  does  not  place 
any  fetter  on  his  powers  when  he  is  acting 
as  trustee— and  when  he  is,  in  fieust^  the 
trustee  in  the  bankruptcy — for  in  my 
opinion  section  70  was  not  intended  to 
limit  his  powers  as  such  trustee.  With 
regard  to  the  question  pf  the  percentage,  I 
would  only  say  that  section  128  enablas 
the  £x>rd  Chancellor  to  prescribe  the  per- 
centages to  be  charged. 

The  counsel  for  the  appeUant  relied  on 
the  provisions  of  section  121  rdating  to 
small  bankruptcies,  and  pointed  out  certain 
inconveniences  which  would  ensue  were 
the  Act  to  be  construed  as  suggested  bj 
the  respondent ;  and  I  agree  that  I  think 
some  of  the  inconveniences  pointed  out 
would  foUow;  but  I  rely  rather  on  the 
general  scope  of  the  Act,  and  on  the  de* 
finition  which  it  gives  of  the  duties  of  the 
official  receiver  and  the  trustee,  and  I 
agree  that  this  appeal  must  be  allowed. 

BowBK,  L.J. — ^Afber  the  careful  con- 
sideration and  exposition  of  the  Act  which 
has  been  given  by  the  Master  of  the  Bolls 
and  the  Lord  Justice,  I  do  not  think  it 
necessaiy  to  add  anything,  beyond  saying 
that  I  agree  with  the  judgments  which 
have  been  delivered. 

Appeal  attawed  (1). 


Solicitors— W.  Mnrton,  for  the  Board  of  Tnde\ 
Linklater  Sc  Co.,  for  imstees. 


(1)  The  trostees  asked  for  leave  to  appesl  to 
the  House  of  Lords,  and  the  Oonrt  gave  leave, 
on  the  condition  that  the  sanction  of  tbe 
creditors  should  first  be  obtained. 
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[IN  THE  COUBT  OF  APPEAL.] 

BARROW    MUTUAL   SHIP    IN- 
SURANCE   COMPANY    (limited) 
ASHBUBNER.* 
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Ship  and  Shipping — Insurance — Mvr 
tiud  Insurance — Ships  Insured  loithout  a 
Stamped  Policy — Estoppel — 30  Vict,  c.  23. 
w.  7  and  9—39  Vict.  c.  6.  s.  2. 

Where  a  member  of  a  TmUual  insurance 
company^  afterwards  converted  into  a 
limited  company,  has  vessels  on  its  hooks 
as  insured,  <md  pays  caUs,  and  otherwise 
acts  as  if  he  toere  a  member  of  the  company, 
he  is,  in  any  action  brought  against  him  by 
the  limited  company  for  calls  on  losses,  es- 
topped from  denying  his  liability  and  from 
setting  up  either  any  irregularity  in  the 
iremsferfrom  the  one  company  to  the  other, 
or  that  the  losses  were  paid  unthotU  any 
stamped  policies  being  entered  into  in  con^ 
travenUon  of  30  Vict.  c.  23.  s,  7. 

Appeal  of  the  defendant  horn  the  judg- 
ment of  Mathew,  J.,  and  Day,  J.,  upon  a- 
Special  Case  stated  in  an  action  for  the 
recovery  of  342/.  5s.  3d.  for  calls  and  in- 
terest due  to  the  plaintiff  company. 

In  the  year  1858  the  Barrow-in-Fnmess 
Mutual  Ship  Insurance  Company  was  re- 
gistered under  7  &  8  Vict.  c.  110  and  10 
ib  11  Yict.  c.  78.  The  defendant  wajs  ad- 
mitted a  member  in  June,  1868,  and  in- 
sured several  vessels,  and  paid  the  entrance 
fees  and  calls  upon  them.  In  all  cases 
except  two  a  policy  was  issued  to  the 
defendant,  but  in  those  cases  the  proposals 
were  approved  and  the  calls  and  contribu- 
tions paid  by  the  defendant.  After  1878 
no  policies  were  issued,  and  the  practice 
was,  in  the  case  of  the  defendant  and  other 
members,  after  the  expiration  of  the  first 
time  policy,  to  issue  no  new  policy,  but  to 
give  stamped  receipts  for  calls.  The  de- 
fendant was  treasurer  of  this  company. 

On  the  29th  of  December,  1880,  at  a 
special  general  meeting  of  the  company, 
summoned  in  accordance  with  the  rules,  it 
was  resolved  that  the  business  and  effects 
be  transferred  to  a  limited  company,  and 
that  the  existing  company  be  dissolved. 

On  the  3rd  of  February,  1882,  the  plain- 
tiff company  was  registered.     The  defen- 
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dant  at  this  date  ceased  to  be  treasurer, 
but  the  business  of  the  old  company  was 
carried  on  in  the  name  of  the  plaintiff  com- 
pany ;  and  between  the  passing  of  the  re- 
solution and  the  registering  of  the  plaintiff 
company,  and  after  the  registering  of  the 
plaintiff  company,  the  defendant  continued 
to  keep  vessels  on  the  books  of  the  com- 
pany as  insured,  and  to  put  vessels  on  and 
take  them  off  from  time  to  time,  and  to 
pay  calls,  but  no  policy  of  insurance  was 
given  to  him. 

The  writ  in  the  action  was  issued  on  the 
29th  of  July,  1882,  and  the  claim  was  for 
three  calls,  with  interest,  made  respectively 
on  the  21st  of  September,  1881,  and  the 
25th  of  January  and  the  25th  of  March, 
1882.  These  calls  were  made  to  meet 
actual  losses  which  had  happened  to  vessels 
whose  owners  had  paid  the  usual  entrance 
fee,  and  who  had  made  proposals  which 
were  duly  accepted,  but  no  policy  had  been 
issued  for  any  of  these  vessels. 

By  30  Yict.  c.  23.  s.  7  it  is  enacted  that 
^'  no  contract  or  agreement  for  sea  insur- 
ance shall  be  valid  unless  the  same  is  ex- 
pressed in  a  policy,  and  every  policy  shall 
specify  the  particular  risk  or  adventure, 
the  names  of  the  subscribers  or  under- 
writers, and  the  sum  or  sums  insured,  and 
in  case  any  of  the  above-mentioned  parti- 
culars shall  be  omitted  in  any  policy,  such 
policy  shall  be  null  and  void  to  all  intents 
and  purposes." 

By  section  9,  "  No  policy  shall  be  pleaded 
or  given  in  evidence  in  any  Court,  or  ad- 
mitted in  any  Court  to  be  good  or  available 
in  law  or  in  equity,  unless  duly  stamped, 
and  it  shall  not  be  lawful  for  the  said  com- 
missioners or  any  officer  of  inland  revenue 
to  stamp  any  policy  at  any  time  after  it  is 
signed  or  underwritten  by  any  person,  on 
any  pretence  whatever,"  with  two  im- 
material exceptions. 

By  section  13  a  penalty  of  lOOZ.  ia 
imposed  on  any  person  becoming  an  as- 
surer unless  the  insurance  is  in  writing 
and  duly  stamped. 

By  39  Yict.  c.  6  it  is  enacted  that  "  from 
and  after  the  passing  of  this  Act,  section 
16  of  the  Stamp  Act,  1870,  shall  apply  to 
a  policy  of  sea  insurance.  Such  policy 
shall,  for  the  purpose  of  the  said  section, 
be  an  instrument  which  may  legally  be 
stamped  after  the  execution  thereof^  and 

3  C 


878 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Barrow  Ship  Ins,  Co.  v.  Aihhwrnerj  App. 

the  penalty  payable  by  law  on  stamping 
the  Bame  as  aforesaid  shall  be  the  sum  of 
lOOZ." 

BigJiam,  Q,C.,  and  R.  Neville^  for  the 
defendant. — The  sums  to  which  the  defen- 
dant is  asked  to  contribute  were  paid  on 
contracts  prohibited  by  the  statute.  It 
does  not  matter  whether  the  forbidden  act 
is  malum  prohibitum  or  malum  in  se. 
The  Act  says  that  ''no  contract  for  sea 
insurance  shall  be  valid  "  in  the  circum- 
stances present  in  this  case.  By  section  1 3 
a  penalty  is  imposed  on  insuring  unless 
the  policy  is  stamped,  and  by  section  14 
on  the  assured.  The  Act  of  1876  does  not 
affect  the  previous  Act  in  this  respect. 
There  can  be  no  estoppel  in  the  face  of  the 
statute. 

H,  CoUinSf  Q.C.,  and  JT.  Dighy,  for  the 
plaintiffs. — The  defendant  is  estopped  from 
saying  that  the  plaintiffs  ought  not  to  have 
paid  these  losses.  Their  paying  them  with- 
out a  stamped  policy  was  not  a  crime. 
Fieri  nan  debuit  factum  vcdeU  The  defen- 
dant was  himself  insured  in  the  same  way. 
He  has  induced  members  to  join  the  com- 
pany and  incur  expenses  on  the  represen- 
tation that  he  was  a  member.  They  cited 
Thacker  v.  Hardy  (1). 

Brett,  M.B. — I  must  first  express  my 
pleasure  at  the  ability  and  tact  with  which 
the  case  has  been  argued  by  the  counsel  on 
both  sides,  and  I  must  then  express  my 
absolute  abhorrence  of  the  defence,  which 
is  a  mean  and  disgraceful  attempt  to  back 
out  of  a  liability,  but  which  I  am  happy 
to  say  is  wholly  unsuccessful.  The  defen- 
dant was  an  active  member  of  two  mutual 
insurance  companies,  the  business  of  which 
was  carried  over  from  the  one  to  the 
other  somewhat  irregularly.  First  of  all, 
the  old  company  was  established,  and 
secondly,  it  was  resolved  to  turn  it  into  a 
limited  mutual  insurance  company.  What- 
ever may  have  been  the  intention  of  those 
who  drew  the  resolution,  I  think  the  effect 
of  it  is  that  the  old  society  existed  until 
the  new  society  was  registered.  The  new 
society  was  formed  and  registered,  and  the 
defendant  assumed  to  be  a  member  of  it  on 
the  terms  that  ships  were  to  be  insured 

(1)  48  Law  J.  Bep.  Q.B.  289 ;  Law  Bep. 
4  Q.B.  D.  686. 


against  losses :  and  if  his  ship  were  lost,  the 
others  should  pay  him,  but  if  the  ship  of 
one  of  the  others  were  lost,  he  and  the 
rest  should  pay  him.  That  is  always  the 
substance  of  these  contracts.  The  members 
really  make  contracts  with  one  another, 
but  the  society  is  the  machinery  for  col- 
lecting the  calls  and  paying  the  losses.  He 
acted  as  if  the  other  persons  had  validly 
insured  their  ships.  When  it  seemed  to 
his  advantage  he  put  ships  into  the  society, 
and  when  it  seemed  to  his  advantage  he 
took  them  off.  It  is  said  that  he  did  not 
know  the  course  of  business  in  these  so- 
cieties, or  that  when  the  policies  were  re- 
newed there  was  an  unstamped  receipt 
given.  That  assertion  is  not  supported, 
and,  in  my  opinion,  he  knew  the  mode  in 
which  this  business  was  being  carried  on. 
Afber  he  had  induced  the  other  members 
to  belong  to  the  society  on  the  faith  that 
he  would  pay  for  losses,  losses  in  £ust 
occur,  and  a  call  is  made.  He  knew  that 
the  ships  were  insured  on  renewal  without 
•a  stamp.  The  call  is  made,  and  notice 
sent  to  him,  when  he  writes  as  if  accepting 
the  calls  as  valid.  Thereupon  the  society 
— ^namely,  the  other  members — settle  the 
losses.  They  make  the  calculations,  collect 
the  contributions  from  other  members,  and 
pay  upon  the  losses.  The  other  members 
entered  into  the  insurance  in  the  faith  that 
he  would  pay,  but  he  misled  both  those 
who  paid  calLs  and  those  who  received  for 
losses,  as  well  as  the  society  representing 
the  members.  In  such  a  condition  df 
things  he  is  estopped  from  saying  that  the 
calls  were  improperly  made  or  losses  im- 
properly paid.  If  the  estoppel  set  up  was 
against  a  criminal  or  prohibited  oontnct, 
there  would  be  no  estoppel.  The  sectians 
referred  to  occur  in  Stamp  Acts  which  re- 
quire stamps  to  be  put  on  certain  documents. 
They  assume  the  existence  of  a  contract  of 
insurance,  and  what  is  aimed  at  is  that  if 
they  are  not  stamped  certain  advantages  or 
alternative  advantages  accrue  to  the  reve- 
nue. It  was  not  an  offence  at  common  law 
not  to  afi^  a  stamp;  and  when  the  LegiB- 
lature  requires  a  writing  and  a  stamp,  it 
imposes  an  obligation  to  do  something  which 
there  is  no  obligation  to  do  at  common  lav. 
The  consequences  of  not  doing  it  are  a 
novelty  invented  by  the  Legislature.  Jn 
the  same  statute  in  which  the  oUigation  u 
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imposed  the  consequences  of  disobedience 
are  enacted.  I  am  of  opinion  that  under 
those  drcnmstances  the  only  consequences 
are  those  expressly  enacted.  It  is  not 
true  that  there  could  be  an  indictment  in 
respect  of  this  obligation.  That  is  the 
construction  of  the  first  statute,  and  the 
subsequent  statute  is  fatal  to  the  con- 
tention that  there  is  a  crime,  because  the 
officer  of  the  Court  may  put  a  stamp  on 
the  document  on  payment  of  a  petuedty. 
The  statute  says  that  when  this  so-called 
prohibited  thing  is  brought  into  Court, 
it  may  be  stamped,  and  becomes  a  valid 
document.  That  shews  that  the  Legis- 
lature thought  that  the  contract  might 
be  enforced  upon  stamping  it  when  in 
Court.  Section  7  of  the  earlier  Act 
says  that,  to  be  valid,  "the  conti'act 
must  be  in  writing."  I  am  inclined  to 
think  it  means  only  "  available,"  but  I  am 
not  sure.  I  also  am  not  sure  that "  policies  " 
might  not  be  constructed  in  this  case  by 
putting  the  letters  together.  Whether 
that  is  so  or  not,  the  defendant  has  es- 
topped himself  from  saying  that  the  insur- 
ances were  not  valid. 

Baggallay,  L.J. — I  am  of  the  same 
opinion. 

BowEK,  L.  J. — I  agree  as  to  the  estoppel. 
In  regard  to  the  interpretation  of  the  Acts, 
I  think  it  is  not  that  the  contract  is  pro- 
hibited, but  that  a  pencdty  is  attached  to 
making  it  in  a  certain  way.  In  r^;ard  to 
the  old  and  the  new  company,  I  think  that 
after  the  registration  of  the  new  company 
the  defendant  dealt  with  the  new  company 
on  the  footing  that  all  the  contitusts  of  the 
old  company  were  taken  over  by  the  new. 

Appeal  dismissed. 


Solicitors— Leslie  k  Hatdy,  agents  for  Bradshaw 
&  Townsend,  Barrow-in-Famess,  for  plain- 
tiffs ;  D.  Warde,  agent  for  Pinckney,  Barrow- 
in-Furness,  for  defendants. 
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Practice — Cross-Jtidgments  in  Distinct 
Actions — Stt-off-^IAen  of  Solicitor — Rules 
of  Court,  1883,  Order  LXV.  rule  14  ;  rule 
27,  clause  37. 

Whether  rule  14  of  Order  LXV.  of  the 
RuiUs  of  Court y  1883,  does  or  does  not 
apply  to  the  case  of  cross  judgments  in 
distinct  actions  between  the  sa/me  parties^ 
the  allowing  a  set-off  for  damages  or  costs 
between  parties  is  a  matter  in  the  discre- 
tion of  the  Court, 

A  plaintiff  sued  for  the  price  of  goods, 
the  defendant  alleged  that  the  time  of  credit 
had  not  expired,  and  judgment  was  entered 
for  her,  her  costs  being  taoced  at  4tSl,  Ss, 
lOd.  The  plaintiff  su^d  again  after  the 
time  of  credit  had  expired,  and  recovered 
jtuigmentfor  571,  lis,  4d,,  the  price  of  the 
goods,  cmd  for  costs,  which  were  taaed  at 
121,  6s.  Sd:— 

Held,  affirming  the  jtulgment  of  the 
Queen*s  Bench  Division,  that  the  plaintiff 
ought  only  to  be  allowed  to  set  off  the 
amount  of  the  costs  of  the  second  action 
against  the  costs  due  by  him  to  the  defen- 
dant  in  the  first  action,  so  as  to  preserve 
the  lien  of  the  defendant's  solicitor  on  the 
costs  recovered  by  her  in  the  first  action. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  affirming  an  order  of  the 
Jadgd  at  chambers  limiting  the  set-off  of 
the  plaintiff. 

The  plaintiff  brought  an  action  for 
goods  sold  and  delivered,  in  answer  to 
which  the  defendant  alleged  that  the  goods 
had  been  sold  on  a  term  of  credit  which 
had  not  then  expired.  Judgment  was 
given  for  the  defendant,  with  costs,  which 
were  taxed  at  48^.  8s,  lOd.  After  the 
term  of  credit  had  expired,  the  plaintiff 
brought  another  action  in  respect  of  the 
same  goods,  in  which  he  recovered  judg- 
ment for  b7l,  lis.  id,,  their  value,  and 
the  costs,  amounting  to  12^.  6s,  Sd. — 
making  in  all  70^.  The  defendant  having 
threatened  to  issue  execution  for  the 
amount  of  her  costs  in  the  first  action,  the 
plaintiff  applied  for  leave  to  set  off  so 
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much  of  his  unsatisfied  judgment  in  the 
second  action  as  would  satisfy  the  judg- 
ment obtained  by  the  defendant  in  the 
first  action,  and  the  Master  granted  his 
application. 

The  solicitor  of  the  defendant  stated  in 
an  affidavit  that  his  lien  for  costs  in  the 
first  action  would  be  endangered  by  this 
order,  and  on  appeal  the  Judge  at  chambers 
varied  this  order  by  limiting  the  set-off  of 
the  plaintiff  to  the  costs  of  the  second 
action— thus  allowing  the  defendant  to 
issue  execution  for  36/.  3«.  2rf.,  and  leaving 
the  plaintiff  with  his  unsatisfied  judgment 
for  57«.  14«.  4d, 

The  plaintiff  having  appealed,  the 
Queen's  Bench  Division  affirmed  the  order 
of  the  Judge  at  chambers,  on  the  grounds 
(i.)  that  they  had  no  power  to  make  an 
order  interfering  with  the  solicitor's  lien ; 
and  that  (ii.)  if  they  had  power  they 
would  not  in  their  discretion  do  so. 

The  plaintiff  appealed. 

J.  H.  Etlierington  Smithy  for  the  appel- 
lant.— The  judgment  of  the  Queen's  Bench 
Division  preserves  the  lien  of  the  defend- 
ant's solicitor  by  limiting  the  set-off,  and  it 
would  seem  that  the  Court  considered  that 
rule  14  of  Order  LXV.  (1)  does  not  apply 
to  cross- judgments  given  in  different  ac- 
tions ;  but  there  was  alwa3rB  power  to  set  off 
cross  damages  and  costs  the  result  of  the 
same  cause  or  matter,  and  the  lien  of  the 
solicitor  never  attached  save  to  the  balance 
between  the  parties  after  such  set-off  had 
been  allowed ;  so  that  if  rule  14  does  not 
give  more   than  that,   it  is    superfluous 

(1)  Rules  of  Court,  1883,  Order  LXV.  rule 
14:  "A  set-off  for  damages  or  costs  between 
parties  may  be  allowed,  notwithstanding  the 
solicitor's  lien  for  costs  in  the  particular  cause 
or  matter  in  which  the  set-off  is  sought." 

Rule  27,  clause  37  :  "  The  rules,  orders,  and 
practice  of  any  Court  whose  jurisdiction  is  trans- 
ferred to  the  High  Court  of  Justice  or  Court  of 
Appeal,  relating  to  costs,  and  the  allowance  of 
the  fees  of  solicitors  and  attorneys,  and  the  taxa- 
tion of  costs,  existing  prior  to  the  commence- 
ment of  the  principal  Act,  shall,  in  so  far  as  they 
are  not  inconsistent  with  tlie  principal  Act  and 
these  rules,  remain  in  force,  and  be  applicable 
to  costs  of  the  same  or  analogous  proceedings, 
and  to  the  allowance  of  the  fees  of  solicitors  of 
the  Supreme  Court,  and  the  taxation  of  costs  in 
the  Hijrh  Court  of  Justice  and  the  Court  of 
Appeal.** 


and  unnecessary.  The  practice  prior  to 
the  Rules  of  1883  was  governed  by  rule  63 
of  the  Regula  OeneraUa  of  Hilaiy  Term, 
1853  (2). 

The  practice  in  this  matter  while  that 
rule  was  in  force  is  stated  in  ChiU^a 
Archboldf  11th  ed.,at  p.  711 ;  and  rale  63 
of  Hilary  Term,  1853,  is  discussed  in 
PHngle  v.  Gloag  (3).  The  Rules  of  1883 
would  seem  to  have  been  framed  so  as  to 
carry  out  the  views  expressed  in  that  case  by 
Jessel,  M.R.,  and  to  remove  the  restriction 
contained  in  the  Rules  of  Hilary  Term, 
1853.  In  this  case  the  set-off  is  sought  in  the 
action  in  which  ezecntion  is  sought,  that 
is,  in  the  first  action.  Rule  14  applies  to 
judgments  in  distinct  actions,  and  the 
words  "  particular  cause  or  matter "  only 
refer  to  iiie  particular  lien  of  the  solicitor. 
There  was  therefore  a  discretion,  and  it 
should  have  been  exercised  in  fiavour  of 
the  plaintiff.  Stephens  v.  Weston  (4),  Lang 
V.  Webber  (5),  Newton  v.  Newton  (6), 
Brydges  v.  Smith  (7),  and  The  AUianee 
Bank  v.  ffol/ord  (8)  were  referred  to. 

ff.  T,  Atkinson,  for  the  defendant. 
—Rule  U  of  Order  LXV.  (1)  only  applies 
to  cross-judgments  in  the  same  action. 
The  wording  differs  from  rule  63  o£ 
Hilary  Term,  1853,  because  at  that  date 
there  could  be  no  cross-claims  and  no  crosB- 
judgments  in  the  same  action  except  as  to 
costs  on  separate  issues.  Ck)unter-c]aiin8 
were  introduced  by  the  Judicature  Acts. 
A  counter-claim  gives  the  solicitor  notice 
that  there  is  a  dispute,  so  that  he  ought 
not  after  that  notice  to  rely  for  bis  costs 
on  the  solvency  of  the  other  party. 

He  was  stopped  by  the  Court. 

Bbett,  M.R. — Under  the  old  practioe 
there  could  be  no  question  of  set-off  of 
damages  in  the  same  suit.  But  the  Courts 
of  common  law  always  had  an  equitable 
jurisdiction  to  prevent  absurdity  or  b^xia- 
tice  in  cases  where  there  were  diflbrent 
judgments  between  the  same  parties,  so  as 

(3)  Rule  63   of   Hilary  Term,   1853,  is  re- 
pealed by  the  Rules  of  Court-,  1883,  App.  0. 

(3)  48  Law  J.  Rep.  Chanc.  380 ;  Law  Bep. 
10  Ch.  D.  676. 

(4)  3  B.  &  C.  535, 
(6)  1  Price,  375. 

(6)  8  Bing.  202. 

(7)  8  Bing.  29. 

(8)  16  Com.  B.  Rep.  N.8.  460. 
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to  Bet  off  the  damages  and  costs  in  judg- 
ments between  the  same  parties  and  to 
allow  execution  only  for  the  balance. 
There  was  a  difference  of  opinion  amongst 
the  Courts,  but  some  of  the  Courts  adopted 
a  practice  of  taking  notice  of  the  solicitor's 
lien.  The  General  Rules  of  Hilary  Term, 
1853,  applied  to  the  practice  at  common 
law  and  made  that  practice  uniform,  and 
appUed  to  the  cases  of  judgments  between 
the  same  parties,  even  though  those  judg- 
ments were  judgments  given  in  respect  of 
different  causes  of  action.  Then  came  the 
case  of  Pringle  v.  Gloag  (3),  in  which  Sir 
G.  Jessel,  M.R.,  pointed  out  the  difficulties 
which  might  arise,  and  discussed  the  prac- 
tice which  was  then  in  force,  and  the 
opinion  expressed  by  him  applied  to  judg- 
ments in  distinct  suits  as  well  as  to  judg- 
ments in  the  same  suit.  The  Kules  of 
Court,  1883,  do  away  with  the  Kules  of  Hil- 
ary Term,  1863,  and  Order  LXV.  rule  U 
removes  part  of  the  fetter  which  those  rules 
imposed ;  and  as  rule  63  of  Hilary  Term, 
1853,  is  repealed,  then,  where  the  case  is 
one  of  judgments  between  the  same 
parties  in  the  same  suit,  there  is  discre- 
tion in  the  Court  to  allow  a  set-off.  If 
Order  LXY.  rule  14  applies  to  distinct 
judgments  in  distinct  actions  between  the 
same  parties,  as  well  as  to  cross-claims 
included  within  the  same  suit,  then  the 
Court  has  a  discretion  under  that  rule  to 
allow  a  set-off.  So  that  whether  that  rule 
does  or  does  not  apply  to  judgments  in 
distinct  actions  between  the  same  parties, 
the  Court  has  a  discretion  to  do  that  which 
18  right  and  fair  between  the  parties,  re- 
gard being  also  had  to  the  position  of  the 
solicitor.  So  that  in  this  case  the  Court 
had  a  discretion,  and  it  has  exercised  that 
discretion  by  allowing  in  this  case  the  lien 
of  the  solicitor,  and  I  am  unable  to  see 
that  that  discretion  has  been  wrongly 
exercised. 

Baooallat,  L.J. — It  seems  to  me  un- 
neoeasary  to  consider  whether  in  this  case 
the  discretion  has  been  exercised  under 
Order  LXV.  rule  14,  or  under  rule  27, 
clause  37,  of  the  same  Order.  If,  indeed, 
rule  14  be  not  co-extensive  with  rule  63  of 
the  Rules  of  Hilary  Term,  1853,  then  the 
RuleH  of  1883  so  fkr  continue  the  existing 
pmctice.     If  it  were  necessary  to  decide 
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now  whether  rule  14  of  Order  LXV.  is 
confined  to  judgments  in  the  same  action 
or  not,  I  should  wish  to  take  time  to 
consider  the  matter,  for  as  at  present  ad- 
vised I  am  inclined  to  think  that  the  rule 
is  so  limited. 

BowEN,  LJ.-^Before  the  Judicature 
Act,  where  there  were  cross-judgments  in 
the  same  or  different  actions  between  the 
same  parties,  the  Courts  had  an  equitable 
jurisdiction  to  set  off  the  judgments  be- 
tween the  parties  if  the  Court  thought  fit 
so  to  do.  The  mode  in  which  that  was 
done  is  pointed  out  in  Ckitty^s  Archbold'a 
Practice,  at  p.  711  of  the  11th  ed.,  where 
it  is  stated  that  **  where  there  are  cross- 
judgments  in  the  same  or  different  actions 
in  the  same  or  different  Courts  between 
parties  substantially  the  same,  whether  for 
debt  or  damages  or  costs,  or  for  costs 
alone,  the  one  may  be  set  off  against  the 
other.  This  may  be  effected  by  applying 
to  the  Court  in  which  the  opposite  party 
has  obtained  judgment,  or  to  a  Judge,  for 
a  rule  or  summons  to  shew  cause  why 
satisfaction  should  not  be  entered  on  the 
roll,  on  the  applicant  acknowledging  satis- 
faction for  the  same  amount  on  his  judg- 
ment (or  vice  versa  if  the  applicant's  judg- 
ment be  less),  the  other  party  having 
first  satisfied  his  lien  upon  the  judgment 
for  costs  in  that  particular  suit.'' 

It  appears  that  there  had  been  a  different 
practice  in  the  different  Courts  at  West- 
minster, and  rule  63  of  the  Rules  of  Hil- 
ary Term,  1853,  protected  the  lien  of  the 
solicitor  to  a  certain  extent.  It  appears 
to  me  that  that  rule  applied  to  the  general 
case  of  cross-judgments  given  in  different 
actions,  and  put  a  fetter  upon  the  Court. 
But  that  fetter  has  been  removed,  and  the 
discussion  which  took  place  in  Pringle  v. 
Gloag  (3)  had  an  effect  on  the  Rules  of 
1883.  It  seems  to  me  that,  however  the 
Rules  of  1883  are  read,  the  Court  can  do 
justice.  If  rule  14  of  Order  LXV.  only 
applies  to  the  case  of  cross-judgments  in 
the  same  suit,  then  it  would  not  govern 
this  case ;  but  as  the  rule  of  Hilary  Term, 
1853,  is  repealed,  the  old  equitable  juris, 
diction  of  the  Court  remains.  If,  however, 
rule  14  of  Order  LXV.  does  apply  to  the 
set-off  of  judgments  in  different  suits,  then 
the  rule  is  only  permissive,  and  the  Court 
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is  entitled  to  do  that  which  is  just  and 
right.  The  Court  is  free  from  the  fetter 
of  rule  63  of  Hilary  Term,  1853,  and  in 
this  case  we  ought  not  to  overrule  the 
discretion  of  the  Queen's  Bench  Division. 

Appeal  dismissed. 


Solicitors — Dubois,  Reed  &  Williams,  agenta 
for  John  Close,  Derby,  for  plaintiff  ;  Lindsay, 
Mason,  Greenfield  &  Mason,  agents  for  H.  T. 
George,  Derby,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 

1885 

May  8 


PTCY.  1 

8.     J 


In  re  Wallace  ;  ex  parte 

CREDITORS.* 


Bankruptcy  —  Composition — Approval 
by  the  Court — Evidence — Official  Receiver*s 
Beport— Bankruptcy  Act,  1883  (46  dh  47 
Vict.  c.  52),  ss.  18  and  28. 

The  report  of  the  official  receiver  made 
prima  facie  evidence  in  applications  for  the 
discharge  of  a  bankrupt  by  section  28,  sub- 
section if  of  the  Bankruptcy  Act,  1883,  is 
also  prima  fade  evident  in  applications 
for  the  approval  of  a  composition  or  scheme 
of  arrangement  under  section  18,  sub-sec- 
tion 6,  wliereon,  "  if  amy  such  facts  are 
proved  as  would  justify  the  Court  in  re- 
fusing the  discharge,  the  Court  may  refuse 
to  approve  the  composition" 

Appeal  from  the  decision  of  Mr.  Regis- 
trar Pepys  refusing  to  approve  a  composi- 
tion of  one  shilling  in  the  pound,  assented 
to  by  the  creditors  in  satisfaction  of  their 
debts. 

The  debtor  was  a  shipbroker,  and  the 
report  of  the  official  receiver  stated,  among 
other  things,  that  he  had  omitted  to  keep 
such  books  of  account  as  are  usual  and 
proper  in  the  business  carried  on  by  him, 
and  as  would  sufficiently  disclose  his  busi- 
ness transactions  and  financial  position 
within  three  years  immediately  preceding 
the  bankruptcy. 

Section  18  of  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  provides  that, 

*  Coram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L. J. 


"  (5)  The  Court  shall  before  approving 
a  composition  or  scheme  hear  a  report  of 
the  official  receiver  as  to  the  terms  of  the 
composition  or  scheme,  and  to  the  conduct 
of  the  debtor,  and  any  objections  which 
may  be  made  by  or  on  behalf  of  any 
creditor. 

**  (6)  If  the  Co,urt  is  of  opinion  that  the 
terms  of  the  composition  or  scheme  are 
not  reasonable  or  are  not  calculated  to 
benefit  the  general  body  of  creditors,  or  in 
any  case  in  which  the  Court  is  required 
under  this  Act  where  the  debtor  is  ad- 
judged  bankrupt  to  refuse  his  discharge, 
the  Court  shall,  or  if  any  such  facts  are 
proved  as  would  under  this  Act  jlstify  the 
Court  in  refusing,  qualifying,  or  suspend- 
ing the  debtor's  discharge,  the  Court  may, 
in  its  discretion,  refuse  to  approve  the  com- 
position or  scheme." 

By  section  28  (2)  it  is  provided  that 
"  the  Court  shall,  ...  on  proof  of  any 
of  the  facts  hereinafter  mentioned,  either 
refuse  the  order  of  discharge,  or  suspend 
the  operation  of  the  order  for  a  specified 
time,  or  grant  an  order  of  dischaige  sub- 
ject to  conditions. 

"  (3)  The  facts  hereinbefore  referred  to 
are  /among  others), 

''  (a)  That  the  bankrupt  has  omitted  to 
keep  such  books  of  account  as  are  usoal 
and  proper  in  the  business  carried  on  by 
him,  and  as  sufficiently  disclose  his  busi* 
ness  transactions  and  financial  position 
within  the  three  years  immediately  pre- 
ceding his  bankruptcy. 

"  (4)  For  the  purposes  of  this  sectioQ 
the  report  of  the  official  receiver  shall  be 
prima  facie  evidence  of  the  statemente 
therein  contained." 

ff.  JReedf  for  eleven  creditors,  supported 
the  appeal. — The  composition  has  been 
approved  by  the  creditors  on  the  ground 
that  otherwise  they  will  receive  nothing, 
and  there  was  no  evidence  before  the 
Begistrar  upon  which  he  could  withhold 
the  approval  of  the  Court.  The  ground 
on  which  the  Begistrar  acted  was  that  the 
debtor  had  not  kept  proper  books  of 
account.  This  was  not  *'a&ct  proved" 
under  section  18,  sub-section  6.  The  only 
evidence  of  it  was  the  report  of  the  official 
receiver;  and  although  this  report  is 
prima  facie  evidence  upon  an  application 
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for  a  discharge  under  section  28,  it  is  not 
evidence  at  all  under  section  18..  The 
debtor  might  explain  the  insufficiency  of 
his  books,  as  by  proving  that  he  had  in- 
structed an  accountant  to  keep  them  who 
had  failed  to  do  so. 

S.  Woolfj  for  the  debtor. 

M,  J,  M.  Mackenzie,  for  the  official 
receiver. 

BBBrr,  M.R. — The  report  of  the  official 
receiver  is  prima  facie  evidence  both  upon 
aa  appUcation  for  a  discharge  under  section 
28,  and  upon  an  application  for  the  approval 
by  the  Court  of  a  composition  under  section 
18.  Sub-section  6  of  section  18  says  that, 
*'  if  such  fjBLcts  are  proved  as  would  under 
this  Act  justify  the  Court  in  refusing  a  dis- 
charge, iJ^e  Court  may  refuse  to  approve 
the  composition."  That  means,  if  the  facts 
justifying  a  refusal  of  a  discharge  are 
proved  in  the  manner  provided  upon  an 
application  for  a  discharge.  The  absence 
of  books  is  a  capital  offence  in  the  conduct 
of  a  trader,  and  the  explanation  suggested 
cannot  for  a  moment  be  accepted  from  a 
business  point  of  view.  It  does  not  follow 
that  the  Court  will  approve  a  composition 
because  it  is  accepted  by  the  creditors.  The 
facility  with  which  creditors  accepted  com- 
positions was  one  of  the  mischiefs  at  which 
the  Act  of  1883  was  aimed.  They  do  not 
do  so  out  of  generosity.  It  is  out  of  mere 
laziness.  It  is  no  argument  at  all  that  the 
creditors  are  willing  to  accept  fourpence 
halfpenny  or  a  shiUing  in  the  pound.  The 
Registrar  must  exercise  his  discretion,  and 
protect  the  creditors  in  spite  of  them- 
selves. 

Bagoallay,  L. J.,  and  Bowen,  L.  J.,  con- 
curred. 

Appeal  diemiesed. 


[IN  THE  COURT  OP  APPEAL.] 


Solicitors — ^W.  Bagot  Hart,  for  creditors  and 
debtor ;  W.  W.  Aldridge,  for  official  receiver. 
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Ex  parte  Anderson  ;  in  re 

TOLLEMACHE.* 


Bankruptcy — Proof  of  Debts — Judg- 
ment— Suspicious  Circumstances — Onus  of 
Proof — Mode  of  proving  Judgment  — 
Evidence. 

In  bankruptcy,  proof  may  be  made  on  a 
judgment  debt ;  but  if  there  cure  suspicious 
circumstances  about  the  judgment,  the 
creditor  must  prove  the  consideration. 

Proof  tendered  long  after  the  bankruptcy 
on  a  judgment  recovered  shortly  after 
tJie  bankrupts  majority  on  a  hill  of  ex- 
change, the  record  and  biU  of  exchange 
being  both  lost,  rejected. 

A  judgment  may  be  proved  by  a  certified 
copy  of  an  entry  in  the  entry  book  ofjudg- 
ments  of  a  superior  Court. 

Appeal  from  Mr.  Registrar  Pepys  dis- 
allowing proof  of  a  judgment  debt  in  the 
bankruptcy  of  the  Hon.  W.  L.  F.  ToUe- 
mache,  by  courtesy  Lord  Huntingtower. 

The  bankrupt  died  in  1872,  and  until 
recently  there  had  been  practically  no 
assets ;  but  on  the  death  of  his  father  a 
reversionary  interest  vested  in  the  bank- 
rupt fell  into  possession  and  became  avail- 
able assets  in  the  bankruptcy.  The  act  of 
banki'uptcy  was  committed  on  the  2nd  of 
August,  1842,  and  the  fiat  was  issued  on 
the  2nd  of  September  following.  The  cre- 
ditor was  the  executrix  of  James  Hall,  who 
died  on  the  24th  of  October,  1870. 

As  evidence  of  the  judgment^  an  ex- 
amined copy,  certified  by  the  assistant- 
keeper  of  the  public  records,  of  the  entry 
of  a  judgment  in  the  entry  book  of 
judgments  of  the  Court  of  Exchequer  for 
Michaelmas  Term,  1842,  was  tendered. 
It  was  an  entry  on  the  4th  of  January, 
1842,  in  an  action  of  promises  brought 
by  James  Hall  against  the  bankrupt,  of 
judgment  for  56 ll  6«.  Sd.  damages.  The 
solicitor  of  James  Hall,  whose  name  ap- 
peared on  the  entryi  deposed  that  he 
believed  the  judgment  was  founded  on  a 
bill  of  exchange  accepted  by  the  bankrupt; 
but  no  such  bill  was  produced,  nor  the 
original  j  udgment.    The  bankrupt  attained 

*  Carom  Brett,  M.R.,  Cotton,  L.J.,  and 
Lindley,  L.  J. 
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the  age  of  twenty-one  years  on  the  4th  of 
July,  1841. 

C.  WiUis,  Q.C,  and  S,  Wool/,  for  the 
creditor. — The  judgment  is  prima  facie 
sufficient  as  proof,  and  the  assignees  made 
out  no  case  against  it — Bx parte  Bryant  (l). 

[Brett,  M.R.,  referred  to  Ex  parte 
JRevell ;  in  re  ToUemache,  No.  2  (2).] 

In  that  case  the  judgment  was  after  the 
act  of  bankruptcy. 

They  also  referred  to  Ex  parte  Kibble  (3). 

Winslow,  Q.C.,  and  Yate  Lee, — In  bank- 
ruptcy a  judgment  cannot  be  relied  on,  and 
the  creditor  must  prove  the  consideration 
— Bx  parte  WiUiamson  (4).  The  creditor 
has  been  guilty  of  delay,  and  the  judgment 
ought  to  be  proved  by  an  office  copy  of  it 
— Cookers  BomJerupts*  Law  (8th  ed.  vol.  i. 
p.  153). 

C.  Willis,  in  reply,  cited  Bx  parte  Ritso 
(5)  and  Cooke* a  Bankrupts*  Law  (vol.  ii. 
p.  33). 

Brett,  M.R.  (on  Feb.  13). — In  this  case 
the  evidence  on  which  the  proof  was  based 
was  that  judgment  in  respect  of  a  bill  of 
exchange  had  been  recoverod  not  very  long 
after  the  bankrupt  came  of  age.  We  find 
on  enquiry  that  a  copy  of  the  judgment 
book  is  the  proper  proof  of  a  judgment,  as 
the  original  would  be  in  the  hands  of  the 
plaintiff  or  his  solicitor.  It  was  contended 
on  the  part  of  the  assignees  that  if  no  evi- 
dence of  the  debt  but  a  judgment  is  given, 
the  proof  must  be  rejected,  and  that  the 
consideration  must  be  proved ;  but  we  can- 
not go  that  length.  On  the  other  hand,  it 
was  argued  for  the  creditor  that  the  judg- 
ment was  conclusive  iinless  impeached  by 
evidence  by  the  assignees.  We  cannot  go 
that  length  either.  In  our  opinion,  if  sus- 
picion is  cast  on  the  judgment  by  the 
circumstances,  the  consideration  must  be 
proved.  In  this  case  the  facts  that  the 
debt  was  a  bill  of  exchange,  that  the  judg- 
ment was  obtained  shortly  after  the  bank- 
rupt came  of  age,  and  that  neither  the  bill 

(1)  1  Ves.  &  B.  211. 

(2)  Ante,  p.  92  ;  Law  Rep.  13  Q.B.  D.  720. 

(3)  44  Law  J.   Kep.  Baokr.   63;  Law  Bep. 
10  GhaDC.  373. 

(4)  1  Atk.  82. 

(5)  52  Law  J.  Rep.  Cbanc.  635 ;   Law  Rep. 
22  Oh.  D.  529,  532. 


Bankr, 

of  exchange  nor  the  original  record  of  the 
judgment  is  forthcoming,  are  sufficiently 
suspicious  circumstances  to  throw  the  onus 
of  proof  on  the  creditor. 

Cotton,  L.  J. — ^I  am  of  the  same  opinion. 
No  attempt  was  made  to  prove  on  this  debt 
until  now,  forty  years  afterwards.  We 
cannot  disregard  the  judgment ;  but  grave 
suspicion  is  thrown  upon  it,  and  no  ex- 
planation of  the  real  transaction  between 
Hall  and  the  bankrupt  has  been  given. 
Lord  Justice  Lindley  concurs  in  this 
judgment  without  limiting  himself  to  our 
reasons. 

Appeal  ditmisied. 


Solicitors — J.  R,  Chidley,  for  creditor; 
Still  &  Son,  for  assignees. 
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Bankruptcy  — Discharge  —  Contracting 
Debt  without  reaaonahle  ground  of  ex- 
pectation of  paying  —  Bankruptcy  Act, 
1883  (46  d&  47  Vict,  c  52),  s.  28,  sub-s.  3(c). 

Bankrupte  who  had  begun  business  with- 
out capital  and  with  a  mortgage  on  th/dr 
premises,  goodwiU,  and  stock  in  trade,  re- 
fused tlieir  discharge  except  on  conditioH 
of  judgment  being  entered  against  them  for 
all  their  provable  debts. 

Appeal  by  the  bankrupts  from  the  de- 
cision of  Mr.  Registrar  Pepys  granting 
an  order  of  discharge  conditionally  upon 
their  consenting  to  judgment  being  entmd 
against  them  for  all  the  debts  provable  in 
bankruptcy. 

The  bankrupts  in  August,  1880,  began 
as  partners  in  the  business  of  upholisterars, 
painters,  and  decorators.  They  bad  no 
capital  of  their  own,  but  borrowed  3,000^. 
on  the  security  of  their  leasehold  premises, 
the  goodwill  of  the  business,  and  thor 

*  Coram  Brett,  M.R.,  Cotton,  L.J.,  and  Lind- 
ley, L.J. 
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ezistiiig  and  after-aoquired  stock  in  trade, 
fixtures,  furniture,  and  book  debts.  On 
their  becoming  bankrupt  the  mortgagee 
took  possession. 

Section  28  (2)  of  the  Bankruptcy  Act, 
1883  (46  h  47  Yict  c.  52),  provides  that 
''the  Court  shall,  ...  on  proof  of  any 
of  the  facts  hereinafter  mentioned,  either 
refuse  the  order,  or  suspend  the  operation 
of  the  order  for  a  specified  time,  or  grant 
an  order  of  discharge  subject  to  such  con- 
ditions as  aforesaid."  The  ''conditions 
aforesaid  "  are  "  with  respect  to  any  earn- 
ings or  income  which  may  afterwards 
become  due  to  the  bankrupt,  or  with 
respect  to  his  after-acquired  property." 
Among  "the  facts  hereinafter  men- 
tioned" is  "that  the  bankrupt  has  con- 
tracted any  debt  provable  in  the  bank- 
ruptcy without  having  at  the  time  of 
contracting  it  any  reasonable  or  probable 
ground  of  expectation  (proof  whereof 
shall  lie  on  him)  of  being  able  to  pay  it." 

8,  BouUcTf  for  the  bankrupts. 
ff.  JReed,  for  the  trustee. 
M,  Mackenzie,  for  the  official  receiver. 
WinsloWf  Q.C.y  and  F.  Evans,  for  the 
mortgagee. 

Bbett,  M.H. — I  think  the  Registrar  was 
right.  The  bankrupts  began  business 
without  capital  and  burdened  with  an  in- 
cumbrance which  enabled  the  mortgagee 
to  seise  all  they  had  at  any  moment,  ^e 
question  is  whether  they  contracted  their 
debts  without  having  any  reasonable  or 
probable  ground  of  expectation  of  paying 
them.  The  decision  must  be  affirmed,  but 
the  costs  of  the  official  receiver  appearing 
will  not  be  allowed. 

Cotton,  L.  J.,  and  Linblet,  L.J.,  con- 
curred. 


Solicitors— TbomBon,  Son  St  Brook,  for  trustee ; 
Aldridge,  for  official  receiver;  Combs, 
Bayly  5c  Henley,  for  mortgagee. 
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1885.   Ifar&eb  (appellant)  v.  kelson 
May  12.  J  (respondent). 

Nuisa/rice  ^-  Overstocking    Land    with 
Game — Injury  to  Crops — Right  of  Action^ 

The  appellants  were  lessees  of  the  sport' 
ing  and  shooting  rights  over  an  estate 
a  portion  of  which  was  occupied  hy  the  re- 
spondent as  a  tenant  farmer.  The  appel- 
lants transferred  450  pheasants  from  one 
part  of  the  estate  to  a  wood  situate  on  the 
respondent's  farm  but  excluded  from  his 
occupation.  The  respondent's  crops  having 
been  damaged  by  the  pheasants,  he  brought 
an  action  in  the  County  Court  for 
**  damages  caused  by  the  appellants'  over- 
stocking his  farm  with  game  "  : — Held, 
that  the  action  was  maintainoMe, 

Special  Case  stated  on  appeal  from  the 
Judge  of  the  Westmoreland  County  Court. 

The  respondent  sued  the  appellants  in 
the  Kendal  County  Court  for  damages,  of 
which  the  following  were  the  particulars 
delivered : — ^'^The  plaintiff  claims  271.  for 
damages  caused  by  the  defendants'  over- 
stocking the  plaintifiTs  farm  at  Low  Sizergh, 
near  Kendal,  during  the  spring,  summer, 
and  autumn  of  the  year  1884,  with  game, 
the  defendants  having  the  right  of  sporting 
over  the  plaintiff's  flBunn." 

The  respondent  was  the  tenant  of  a  &rm 
(but  exclusive  of  the  woods  and  coppices 
thereon)  at  Low  Sizergh,  near  Kendal, 
under  a  lease  which  reserved  the  sporting 
and  shooting  rights  to  the  landlord.  The 
appellants  were  lessees  of  the  sporting  and 
shooting  rights  over  the  Sizergh  Castle 
estate,  of  which  the  respondent's  farm 
formed  part. 

During  the  spring,  summer,  and  autumn 
of  the  year  1884,  the  appellants  had  reared 
in  coops  elsewhere  than  on  the  respondent's 
farm,  but  on  another  part  of  the  Sizergh 
Castle  estate,  about  1,500  pheasants,  and 
had  carried  in  the  coops  about  450  phea- 
sants into  a  coppice  wood  of  about  eighty 
acres  which  was  situate  on  the  respon- 
dent's farm  but  was  reserved  to  the 
landlord  in  the  respondent's  lease.  About 
an  acre  of  the  coppice  wood  had  been 
cut  down  for  the  purpose  of  rearing 
pheasants,  into  which  450  pheasants  were 
brought;  and  this  part  of  the  coppice 
wood  adjoined  within  about  five  yards 
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the  fence  dividing  the  coppice  wood 
from  the  respondent's  field  in  which  the 
damage  complained  of  was  done.  It  was 
proved  that  as  many  as  a  hundred 
pheasants  at  a  time  had  been  seen  running 
in  the  respondent's  field  adjoining  the 
coppice  in  the  month  of  August,  when 
the  respondent's  grain  and  other  crops 
were  ripening.  The  damage  was  admitted. 

The  County  Court  Judge  held  that  the 
respondent  was  entitled  to  reoover  the 
amount  of  the  damage  so  occasioned,  and 
gave  judgment  for  the  amount  claimed  by 
him  in  his  particulars  of  demand. 

The  question  for  the  Court  was  whether 
or  not  the  respondent,  upon  the  facts 
above  stated,  was  entitled  in  point  of  law 
to  recover  the  damages  which  were  claimed 
by  him  from  the  appellants. 

W,  R,  Kennedy^  for  the  appellants. — 
The  ordinary  propagation  of  game  in 
sporting  rights  is  not  actionable.  In  Bcmlr 
%iovL»  Case  (1)  it  is  said,  "  If  a  man 
makes  coney-boroughs  in  his  own  land, 
which  increase  in  so  great  number  that 
they  destroy  his  neighbours'  land  next  ad- 
joining, his  neighbours  cannot  have  an 
action  on  the  case  against  him  who  makes 
the  said  coney-boroughs;  for  so  soon  as 
the  coneys  come  on  his  neighbour's  land 
he  may  kill  them,  for  they  are  fera  no- 
turcB.**  There  is  no  case  to  shew  that  the 
overstocking  of  game  to  the  damage  of  a 
neighbour  is  actionable.  The  nuisance  to 
the  neighbour  would  be  the  same  whether 
the  game  increased  from  natural  causes,  or 
whether  they  were  turned  down  in  exces- 
sive quantities  in  the  first  instance.  In 
the  present  case  the  pheasants  had  only 
been  transferred  from  one  part  of  the 
Sizergh  estate  to  another;  they  had  all 
been  bred,  and  not  brought  upon  it.  In 
HiUon  V.  Green  (2),  which  was  a  claim  for 
damages  against  a  person  who  had  the 
right  of  shooting  over  a  farm  for  exceeding 
his  rights  by  walking  over  fields  of  stand- 
ing crops  and  turning  rabbits  on  to  the 
farm,  Erie,  C.J.,  directed  the  juiy  to  the 
effect  that  if  the  rabbits  were  put  into  a 
wood,  and  thence  strayed  on  to  the  fsurm, 
the  defendant  would  not  be  liable  for  the 

(1)  8  Co.  Bep.  212. 

(2)  2  Foster  k  Finlason's  Bep.  821. 


ix^ury  they  caused.    He  also  cited 
heek  v.  Paget  (Z). 

W,  B.  SnUih,  for  the  appellants. 


Pollock,  B. — ^The  point  here  raised  is 
one  of  interest ;  however,  I  have  no  doubt 
but  that  the  County  Court  Judge  has 
decided  rightly  upon  the  point  of  law, 
which  is  all  with  which  the  Court  has  to 
deal. 

The  proposition  which  seems  to  arise 
first  is  whether  an  action  can  be  brought 
against  a  neighbour  who  imports  animals 
on  to  his  land  which  do  damage  to  the 
adjoining  land.  I  should  say  that  beyond 
all  doubt  such  an  action  will  lie,  whether 
the  animals  be  /erce  TuUurce  or  not,  on  the 
ground  that  it  is  a  breach  of  the  maxim 
Sic  utere  tuo  ut  alienum  non  IcBdas. 

But  this  does  not  dispose  of  the  ques- 
tion of  law,  whether  the  importation  of 
animals  /era  ncUurce  which  a  man  is  en- 
titled to  keep  is  an  act  which  would  render 
the  person  importing  them  liable  for  any 
injury  which  they  may  do  to  his  neigh- 
bours. This  question  goes  to  the  root  of 
the  whole  case.  There  is  no  doubt  that 
every  person  has  a  right  to  keep  on  his 
land  such  game  as  would  be  usually  bred 
upon  it.  It  may  be  a  law  which  is 
peculiar  to  this  country,  and  has  arisen 
out  of  our  feudal  laws.  The  moment, 
however,  at  which  that  which  was  right 
in  law  when  naturally  done  is  exceeded, 
the  right  at  once  ceases.  And  this  is 
borne  out  by  Birkbeek  v.  Fctgei  (3). 
So  long  as  a  sporting  tenant  exercises 
his  ordinary  rights — namely,  those  which 
his  landlord  might  himself  have  exercised 
— ^he  cannot  be  made  liable  for  injniy 
done  by  his  game ;  but  when  he  seeks  to 
do  more,  and  brings  game  of  an  unusual 
amount  on  the  land,  and  thereby  increases 
the  amount  by  what  I  may  call  non- 
natural  means,  he  is  seeking  to  enjoy  a 
right  which  is  not  given  him  by  his  land- 
lord— ^because  his  landlord  could  not  enjoy 
such 'a  right  himself— and  an  action  will 
lie  for  any  damage  thereby  caused  to  his 
neighbours.  The  action  is  based  upon  the 
fact  that  the  appellants  have  brought  an 
undue  amount  of  game  upon  the  part  of 
the  Siseigh  estate  which  the  ref^ondent 

(3)  81  Beav.  403. 


Vol.  84.] 

farmedy  and  that  his  crop8  have  in  oonse- 
quenoe  been  injured.  With  the  questions 
of  fact  involved  in  the  case  we  have  no- 
thing to  do ;  they  have  been  found  by  the 
Connty  Court  Judge.  On  the  question  of 
law  submitted  to  us  we  are  of  opinion 
that  the  decision  of  the  County  Court 
Judge  must  be  affirmed. 

Day,  J.,  concurred. 

JttdgmerU/or  the  respondenL 


Solfdtors — Gregory  k  Co.,  agents  for  Crow- 
ther  k  Miller,  Liverpool,  for  appellant;  E. 
Warriner,  agent  for  G.  G.  Thomson  ic  Wilson, 
Kendal,  for  respondent. 
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{stewabt  and  company  v. 
the  mebchants'  marine 
insurance  company  (u- 
mited). 

Ship  and  Shipping — Marine  Insurance 
— Valued  Time  Policy — ^^Freefrom  Par^ 
tieular  Average  under  three  per  oemi*^ — 
Particular  Losses  on  separate  voyages^  each 
under  three  per  eerU.^  amounting  in  the 
aggregate  to  more  tha/n  three  per  cent. 

In  a  valued  time  policy  of  marine  in- 
surance the  ship  amd freight  were  vmrramled 
free  from  average  under  three  per  cent., 
unless  general f  or  the  ship  be  stranded,  sunk, 
or  burnt : — ^Held,  thcU  where  the  aggregate 
of  the  losses  occurring  during  the  whole 
period  insured  for  amounted  to  three  per 
cent,,  although  the  amount  of  the  losses  on 
each  distinct  voyttge  during  the  period  was 
under  three  per  cent.,  the  underwriters  were 
UcMe. 

Blackett  v.  The  Boyal  Exchange  Assur- 
ance Company  (2  Cr.  k  J.  244 ;  1  Law  J. 
Bep.  Exch.  \0\)foUowed. 

Action  tried  in  London  before  Stephen, 
J.,  without  a  jury. 

The  claim  was  io  recover  46Z.  18tf.  2d. 
xxj^n  a  valued  policy  of  marine  insurance 
from  the  11th  of  January,  1882,  to  the 
1 1th  of  January,  1883,  the  ship  and  freight 
warranted  free  from  average  under  tlu*ee 


per  cent.,  unless  general,  or  the  ship  be 
stranded,  sunk,  or  burnt. 

Defence :  that  the  loss  claimed  for  was 
not  general,  and  that  the  vessel  was  not 
stranded,  sunk,  or  burnt,  and  that  no  par. 
tieular  average  loss  amounting  to  three 
per  cent,  accrued  during  any  one  voyage 
in  the  period  covered  by  the  policy,  and 
that  the  loss  was  the  aggregate  of  several 
distinct  particular  average  losses  on  sepa- 
rate  and  distinct  voyages,  each  of  which 
amounted  to  less  than  three  per  cent. 

The  reply  admitted  the  several  allega- 
tions in  the  defence,  but  alleged  that,  ac- 
cording to  the  true  intent  and  meamng  of 
the  policy,  the  loss  sued  for  happening  as 
described  in  the  defence  was  a  loss  for 
which  the  defendants  were  liable. 

The  facts  and  arguments  appear  suffi- 
ciently from  the  judgment. 

T.  N.  Hilhery,  for  the  plaintiflb. 

J,  Gorell  Barnes,  for  the  defendanta. 

Amould  on  Marine  Insura/nce,  5th  ed. 
vol.  ii.  p.  801,  Phillips  on  Insurance, 
s.  1780,  Stevens  and  Benecke  on  Average, 
p.  401,  and  Wilson  v.  Smith  (1),  were  re- 
ferred to  during  the  argument. 

Cur,  adv.  vuU. 

Stephen,  J.  (on  February  28),  delivered 
judgment. — ^This  case  is  one  in  which  there 
was  an  insurance  of  a  certain  ship,  and 
it  was  an  insurance  for  a  year — a  time 
policy.  The  policy  is  in  form  a  voyage 
policy — there  are  references  throughout  to 
the  voyage — drawn  for  the  purpose  of 
being  a  voyage  policy,  but  altered  into  a 
time  policy  by  inserting  in  the  middle  of 
the  policy  the  words  "  and  for  and  during 
the  space  of  twelve  calendar  months,  kc, 
Ac"  Of  course  in  such  a  state  of  things 
the  meaning  of  a  provision,  not  altogether 
clear  in  itself,  is  rendered  still  more  diffi- 
cult to  determine.  I  shall  give  my  reasons 
very  shortly,  because,  when  you  come  to 
the  gist  of  it,  the  case  lies  in  a  very  small 
compass. 

The  policy  declares,  amongst  other 
things,  that  the  subject  of  the  insurance,  the 
ship  and  freight,  is  "warranted  free  from 
average  under  3^.  per  centum,  unless 
general,  or  the  ship  be  stranded,  sunk,  or 

(1)  8  Burr.  1561. 
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burnt" — in  other  words,  it  is  warranted 
free  from  average  under  three  per  cent. ; 
and  the  question  is  whether  that  means 
warranted  free  from  every  average  loss 
which  may  occur  between  the  11th  of 
January,  1882,  and  the  11th  of  January, 
1883,  amounting  in  the  whole  to  less  than 
three  per  cent,  of  the  amount  insured,  or 
whether  it  means  warranted  free  from  any 
one  accident — that  is  to  say,  that  the 
underwriters  are  not  to  pay  for  any  acci- 
dent unless  the  loss  amounts  to  three  per 
cent,  of  the  amount  insured.  That  is  the 
question  in  dispute,  and  certainly  it  is  a 
narrow  question,  arising  upon  the  inter- 
pretation of  a  very  few  words  in  this  very 
singular  document. 

Now,  the  matter  is — ^I  will  not  say  with- 
out authority,  there  is  some  authority — but 
it  is  very  bare  of  authority,  and  although 
a  good  many  authorities  were  referred  to 
by  the  learned  counsel  on  the  one  side  and 
on  the  other,  with  very  full  and  ingenious 
arguments,  it  appears  to  me  that  the  au- 
thorities of  which  I  have  to  take  notice 
are  reduced  to  a  single  case — Blaekett  v. 
The  Royal  Exchcmge  Assurance  Company 
(2) — ^which  is  illustrated  more  or  less,  al- 
though only  illustrated,  by  two  American 
cases — namely,  Brooks  v.  The  Oriental 
Insurance  Company  (3),  and  DowneU  v. 
The  Colunibiam,  Insurance  Compa/ny  (4), 
being  a  judgment  of  Mr.  Justice  Story.  It 
appears  to  me,  with  reference  to  the  weight 
of  authority,  that  there  is  a  great  deal  to 
be  said  on  both  sides.  Mr.  Barnes  and  Mr. 
Hilbery  both  referred  to  the  case  of  BJackeU 
V.  The  Royal  Exchange  Assura/noe  Com- 
pany (2),  and  Mr.  Hilbery  said  :  Even  in 
a  voyage  policy  you  have  to  add  together 
the  dijQTerent  averages,  a  fortiori  you  would 
do  so  in  a  time  policy,  or  rather,  as  here, 
a  voyage  policy  turned  into  a  time  policy. 
Mr.  Barnes,  on  the  other  hand,  argued 
with  a  great  deal  of  force  that  if  you  took 
that  interpretation  of  the  matter  it  would 
tend  to  defeat  the  very  object  with  which 
the  policy  was  drawn  up— and  I  think  there 
is  a  great  deal  of  weight  in  that;  but  then 
the  ^uth  IB,  this  does  not  shew  me  what 
the  proper  meaning  of  the  words  is,  but  it 

(2)  2  Cr.  &  J.  244;  1  Law  J.  Bep.  Bxch.  101. 

(3)  7  Pickering  (24  Massachosetts  Beports), 
258. 

(4)  2  Sumner,  366. 


shews  me  what  kind  of  agreement  the 
parties  would  be  inclined  to  make  if  they 
considered  their  own  interests.  If  I  were  to 
be  guided  by  this  latter  consideration  only, 
I  should  have  been  of  Mr.  Barnes's  opinion, 
but  I  have  to  determine  the  true  meaning 
of  the  words  used,  and  I  think  that  BlackeU 
v.  The  Royal  Exchange  Assurance  Com- 
pany (2)  is  very  nearly  an  authority  in 
this  case.  As  to  the  other  cases,  they  con- 
tradict each  other  flatly.  Brooks  t.  The 
Oriental  Insurance  Company  (3)  is  direcdy 
in  point  in  favour  of  the  contention  of  the 
underwriters;  Donnelly.  The  Columbian 
Insurance  Company  (4)  is  the  other  way. 
But  I  think  that  the  reasoning  of  Mr. 
Justice  Story  in  Donnell  v.  The  CohmUnan 
Insurance  Company  (4)  is  weighty,  and 
it  commends  itself  to  my  mind.  Upon  the 
whole,  therefore,  I  give  judgment  for  the 
plaintiffs. 

Judgment  for  pUwrdiffs^  moM,  costs. 


Solicitors— F.  W.  &  H.  HUbeiy,  for  plaintiffiB 
Waltons,  Bnbb  k  Co.,  for  defendants. 


[IN  THE  OOUBT  OF  APPKAL.] 

^^885^'!  ^«;>arfo bonham;  inre 
Jan.  30.     J  «>^"^^CHE.» 

Bankruptcy — Proof  of  Debt — Judgment 
obtained  after  act  of  bankruptcy. 

Where  the  only  evidence  of  a  ddd  ten- 
dered/or proof  in  bankruptcy  is  a  judg- 
ment obtained  after  the  act  of  bankrupt^, 
the  proof  cannot  be  allowed. 

Appeal  from  an  order  of  Mr.  Begistnr 
Pepys  rejecting  the  proof  of  a  judgment 
debt  in  the  baidrruptcy  of  the  Hon.  W.  L 
F.  Tollemache,  by  courtesy  Lord  Hunting- 
tower. 

The  bankrupt  died  in  1872,  but  on  tiie 
death  of  his  father  a  reversionaxy  interest 
vested  in  the  bankrupt  fell  into  possession 
and  became  available  assets  in  the  bank- 
ruptcy.   The  act  of  bankruptcy  was  com- 

*  Coram  Brett,  M.B.,  Cotton,  LJ.,  and 
Lindley,  L  J. 
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mitted  on  the  2nd  of  Angosty  1842,  and 
the  fiat  issued  on  the  2nd  of  September 
following.  The  proof  was  tendered  by 
the  widow  and  executrix  of  George  Bon- 
ham, who  died  in  1874.  The  evidence  of 
the  debt  was  a  copy  of  an  entry  in  the 
judgment  book  for  1842  of  the  Court  of 
Queen's  Bench,  whence  it  appeared  that 
500^  damages  were  on  the  21st  of  August, 
1842,  recovered  by  the  testator  in  an 
action  on  the  case  upon  promises  upon  the 
promissory  note  of  the  bankrupt  indorsed 
by  him. 

Cooper  WiUis,  Q.C.,  and  S.  Wool/,  for 
the  appellant,  dted  Ex  parte  Hdm  (1)  as 
authority  that  proof  could  be  made  on  a 
judgment  obtained  after  the  act  of  bank- 
ruptcy. They  also  dted  Ex  parte  Bryant 

(2). 

WinaloWy  Q,C,,  and  Tate  Lee,  for  the  as- 
signees, were  not  called  upon« 

Bbeit,  M.R. — ^I  am  prepared  to  lay 
this  down,  that  where  the  only  evidence  of 
the  debt  is  a  judgment  obtained  after  the 
act  of  bankruptcy,  the  proof  cannot  be 
made. 

OoTTON,  L.J.,  and  Lindley,  L.J.,  con- 
curred« 

Appeal  dismiesed. 

SoUdtora— J.  B.  Cbidley,  for  appellant;  Still  & 
Son,  for  assignees. 
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Bankruptcy,  "j 

1885.     >     KOSTEB  t^.  FABK.* 

Jan.  23.   J 


1  AAA  1 
^  2g  S  THE  QUEEN  V,  BIRON  AND  OTHERS. 

Practice — JvsHce  of  the  Peace — RuU  to  a 

Justice  under  Jervie'e  Act  (11  (£r  12  Vict.  o. 

44),  «•  5 — Mandamus  to  hear  Application 

for    Summona — Concurreni    Remedies — 

Applicant  in  Person, 

[For  the  report  of  the  above  case,  see 
64  Law  J.  Hep.  M.O.  77.] 


(1)  Mont  k  M*Ar.  70. 

(2)  1  Yes.  &  B.  211. 


Debtor's  Summons — "  Means  to  pay  the 
debt "  —  Voluntary  Qift  —  Debtors  Act, 
1869  (32  d:  33  Vict.  c.  62),  s.  5,  sub-s.  2. 

Semble,  an  allowance  voluntarily  given 
to  the  defendant  may  be  "  means  to  pay 
the  debt "  which  he  must  have,  or  have  had 
since  the  judgment,  so  as  to  give  jurisdic- 
tion to  commit  him  to  prison. 

Appeal  from  the  refusal  of  Cave,  J.,  to 
commit  a  judgment  debtor  to  prison. 

The  judgment  was  for  128^.  \bs.  M., 
and  the  debtor  had  been  ordered,  under  a 
judgment  summons,  to  pay  by  monthly 
instalments  of  hi.  He  did  not  pay  for  five 
months,  and  was  committed  on  a  second 
judgment  summons,  but  released  on  pay- 
ing 20^.  On  five  further  instalments  being 
unpaid,  the  plaintiff  took  out  another 
judgment  summons,  when  the  defendant 
admitted  that  he  had  since  his  last  pay- 
ment had  60/.  in  his  possession,  being  an 
allowance  of  5/.  a  week  made  voluntttrily 
by  his  brother. 

By  the  Debtors  Act,  1869  (32  &  33 
Yict.  c.  62),  s.  5,  sub-8.  2,  the  jurisdiction 
of  committing  to  prison  ''shall  only  be 
exercised  where  it  is  proved  to  the  satisfac- 
tion of  the  Court  that  the  person  making 
default  either  has  or  has  had  since  the 
date  of  the  order  or  judgment  the  means 
to  pay  the  sum  in  respect  of  which  he 
has  made  default,  and  has  refused  or  neg- 
lected, or  refuses  or  neglects  to  pay  the 
same." 

F.  G.  Willis,  for  the  plaintiff. 
The  defendant  in  person. 

Brett,  M.IL — I  will  only  say  that  I  am 
not  satisfied  that  the  learned  Judge  was 
wrong  in  saying  that  it  had  not  been  shewn 
that  the  aefendant  had  the  means  of 
paying. 

Cotton,  L.  J. — In  my  opinion  the  order 
may  be  made  from  whatever  source  the 
<< means"  of  the  defendant  come,  but  I 

*  Obram  Brett»  M*B.,  Cotton,  L.J.,  and  Lind- 
ley, L.J. 
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do  ''not  dissent  from  the  yiew  that  the 
evidence  was  not  sufficient. 

LiNDLET,  L.J. — It  appears  to  me  im- 
material how  the  means  come  to  the 
defendant;  but  our  information  in  the 
present  case  is  not  full  enough. 

Appeal  disfnissed. 


Solicitor— W.  F.  Stokes,  for  plaintiff. 


[IN  THE  COURT  OF  APPEAL.] 
1886.  "I    Ex  parte  dever;  in  re  susb 

Feb.  6.  J  AND  SIBBTH.* 

BamJeruptcy — Acceptances  with  Caver — 
Bankruptcy  of  Acceptor  and  Drawer — 
Destination  of  the  Covering  Securities — 
Bule  in  Ex  parte  Waring. 

Where  several  acceptances  have  been  given 
under  a  letter  of  credit,  and,  on  both  drawer 
€md  acceptor  becoming  bankruptf  securities 
by  way  of  cover  are  stiU  unrealised  in  the 
hands  of  the  acceptor  which  by  the  letter 
of  credit  and  the  course  of  dealing  were 
speeifcally  applicable  to  caver  certain  of  the 
acceptances,  the  proceeds  of  the  securities 
are,  under  Hie  ruU  in  Ex  parte  Waring 
(19  Yes.  345),  applicable  in  payment  of  the 
holders  of  the  acceptances  to  which  they  were 
so  specifically  applied,  and  9iot  in  payment 
ratably  of  the  holders  of  aHlihe  acceptances. 

The  rule  in  Ex  parte  Waring  is  not 
excluded  by  the  fact  thai  the  acceptor  down 
to  the  time  of  his  bankruptcy  was  entitled 
to  realise  the  securities  at  discretion,  credit- 
ing interest  to  his  correspondent,  so  long  as 
at  the  time  of  the  bankruptcy  they  were  not 
realised. 

Evidence  that  of  two  members  of  a  firm 
abroad  one  was  lunatic  and  out  of  the 
foreign  jurisdiction,  and  that  the  estate  of 
the  firm  was  being  administered  in  the 
bankruptcy  of  the  other,  admitted  as  proof 
of  the  bankruptcy  of  the  firm. 

Appeal  of  the  trustee  from  the  order  of 
Mr.  Beguti*^  Pepys  whereby  he  (x^ered 
that  the  proceeds  of  four  bills  of  exchange 

*  Coram  Brett,  M.R.,  Cotton,  L.J,,  and  Lind- 
ley,  L.J. 


in  the  hands  of  the  trustee,  and  remitted 
to  the  liquidating  debtors  as  cover  for  bills 
drawn  on  them  by  Eryer,  Schultze  h  Co., 
merchants,  of  Ceylon,  whose  affaire  also 
were  in  liquidation  there,  should  be  applied 
to  the  payment  of  the  bOls  for  which  they 
were  cover,  and  which  were  held  for  value 
by  the  Chartered  Mercantile  Bank  and  the 
Comptoir  d'Esoompte  de  Paris  respectively. 

The  debtors  stopped  payment  on  the 
4th  of  October,  1883.  They  filed  a  liqui- 
dation petition  on  the  9th.  A  liquidation 
by  arrangement  was  afterwards  resolved 
upon,  and  Dover  appointed  trustee.  Incon- 
sequence of  the  suspension  of  the  debtors, 
the  Ceylon  firm  stopped  payment.  It  con- 
sisted of  two  partners,  one  of  whom  carried 
on  the  business  for  himself  and  for  the 
other,  who  had  become  insane,  and  had 
given  a  power  of  attorney  before  his  in- 
sanity. On  the  petition  of  the  acting 
partner  the  firm  was  adjudicated  insolvent 
in  the  District  Court  of  Colombo  in  No- 
vember, 1883. 

The  liquidating  debtors  carried  on  busi- 
ness as  merchants  and  bankers  in  London, 
and  on  the  15th  of  September,  1882,  sent 
to  Eryer,  Schultze  k  Co.,  who  carried  on 
business  in  Ceylon,  the  following  letter  of 
credit :  "  We  hereby  authorise  you  to  draw 
on  us,  at  three,  four,  or  six  months'  sights 
for  any  sums  not  exceeding  10,000^.  at  one 
time;  such  draft  or  drafts  to  be  covered 
within  two,  three,  or  five  months,  according 
as  they  have  been  issued  at  three,  four,  or 
six  months,  by  your  remittances  on  good 
London  houses,  with  bills  of  lading  and 
invoices  of  the  produce  to  which  such 
remittances  refer  attached.  The  credit 
resumes  its  original  force  as  soon  as  your 
drafts  have  been  covered  in  the  manner 
described  above.  And  we  hereby  agree 
with  you,  and  also,  as  a  separate  engage- 
ment, with  the  bona  fde  holders  respeo> 
tively  of  the  bills  drawn  in  compliance 
with  the  terms  of  this  credit,  that  the  same 
shall  be  duly  accepted  on  presentation,  and 
paid  at  maturity,  if  drawn  or  negotiated  up 
to  the  1st  of  September,  1883." 

In  accordance  with  this  letter  of  credit 
the  debtors  had,  at  the  date  of  the  filing  of 
the  petition,  accepted  drafts  of  the  Ceylon 
firm  to  the  amount  of  11,000^,  and  hsd 
received  remittances  from  them  amounting 
to  3,0002.    Of  these  remittances  two  biUi 
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JB»  parte  Dever;  in  re  Bute  {App.),  Banhr. 

for  260L  and  6502.  were  unconverted  at 
the  date  of  the  petition.  After  the  petition, 
Dever  received  two  other  bills,  for  768^  and 
762/.  respectively,  also  remitted  by  the 
Ceylon  firm  as  cover  under  the  letter  of 
credit  The  bills  for  250Z.  and  650/.,  and 
part  of  the  bill  for  768/.,  were  sent  as  cover 
for  acceptances  by  the  debtors  for  1,000/. 
and  1,850/.  in  the  hands  of  the  Chartered 
Mercantile  Bank;  and  the  rest  of  the  bill 
for  768/.,  and  the  bill  for  762/.,  were  sent 
as  cover  for  an  acceptance  by  the  debtors 
for  950/.  in  the  hands  of  the  Comptoir 
d'Esoompte  de  Paris. 

The  course  of  dealing  between  the 
debtors  and  the  Ceylon  firm  allowed  ac- 
ceptance commission  to  the  debtors,  and 
when  the  remittances  matured  later  than 
the  acceptances  the  Ceylon  firm  was  debited 
with  interest,  and  e  converao.  The  debtors 
dealt  with  the  remittances  as  they  thought 
expedient.  When  the  acceptances  for 
10,000/.  were  covered,  the  Ceylon  firm 
could  draw  for  another  10,000/.,  and  so  on 
by  way  of  "  revolving  credit." 

Cohen,  Q.C,  and  S,  Wool/,  for  the  trus- 
tee.— JEx  parte  Waring  (1)  does  not  apply, 
as  the  acceptors  were  entitled  to  deal  with 
the  remittances  at  discretion.  The  security 
is  not  sufficient  to  cover  the  whole  amount 
of  the  acceptances,  in  which  event  the 
House  of  Lords,  in  The  Royal  Bamk  v. 
The  Commercial  Bank  (2),  decUned  to 
apply  Ex  parte  Waring  (1)  to  a  Scotch 
bankruptcy.  The  remittances  were  neither 
the  property  of  the  remitter  nor  impressed 
with  a  trust. 

They  cited  Powke  v.  Hargreavea  (3), 
In  re  Bamed's  Banking  Company  (4), 
In  re  The  Gothenburg  Commercial  Com- 
pany (5),  JEx  parte  Broad  (6),  and  Tooke 
V.  HoUingworth  (7). 

The  remittances  ought  to  be  applied 
lateably  to  all  the  acceptances— .^x  parte 
Gomez  (8).  There  is  not  sufficient  proof 
of  the  bankruptcy  of  the  Ceylon  firm. 

(1)  19Ves.  345. 

(2)  Law  Rep.  7  App.  Cas.  366  (Scotch). 

(3)  3  De  Gez,  M.  &  Q.  430 ;  23  Law  J.  Rep. 
Chanc.  1. 

(4)  Law  Rep.  19  Eq.  1. 

(5)  29  W.  R.  368. 

(6)  Ante,  p.  79 ;  Law  Rep.  13  Q.B.  D.  740. 

(7)  6  Term  Rep.  216. 

(8)  Law  Rep.  10  Chanc.  639. 
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Window,  Q.C.,  and  A.  C.  NioM,  for  the 
Chartered  Bank  and  Comptoir  d'Esoompte. 
— ^The  bankruptcy  of  one  partner  puts  an 
end  to  the  partnership,  and  the  joint  assets 
are  distributed  in  the  bankruptcy  of  the 
firm  even  in  the  absence  of  a  solvent  partner 
— Barker  v.  Goodwin  (9).  The  remittances 
were  not  sent  as  a  general  security,  as  in 
The  City  Bank  v.  Luckie  (10). 

Brabant,  for  the  trustee  of  the  Ceylon 
firm. 

Cohen,  Q.C.,  in  reply. 

Brett,  M.R. — The  rule  in  Ex  parte 
Waring  (1)  seems  to  be  accurately  de- 
scribed in  Mr.  Eddis's  book  when  he  says : 
"  Where  as  between  the  drawer  and  the 
acceptor  of  a  bill  of  exchange  a  security 
has  by  virtue  of  a  contract  between  them 
been  specificaUy  appropriated  to  meet  that 
bill  at  maturity,  and  has  been  lodged  for 
that  purpose  by  the  drawer  with  the 
acceptor,  then,  if  both  drawer  and  ac- 
ceptor iNdcome  insolvent,  and  their  estates 
are  brought  under  a  forced  administration, 
the  bill  holder,  though  neither  party  nor 
privy  to  the  contract,  is  entitled  to  have 
the  specifically  appropriated  security  ap- 
plied in  or  towards  payment  of  the  bill." 
Have  these  bankers  brought  themselves 
within  that  rule  t  The  drawing  firm  was 
in  Colombo,  the  acceptor  in  London.  Was 
there  specific  appropriation)  That  de- 
pends on  the  construction  of  the  letter  of 
the  15th  of  September.  The  drafts  ace 
to  be  covered  within  two,  three,  or  five 
months  (according  as  they  have  been 
issued  at  three,  four,  or  six  months),  and 
there  purports  also  to  be  an  engagement 
with  the  bona  fide  holders  of  the  bill.  It 
IB  dear,  therefore,  that  each  draft  is  to  be 
a  separate  transaction,  and  that  the  se- 
curity was  specifically  appropriated.  The 
next  question  is  whether  the  drawer's 
estate  was  in  forced  administration.  One 
of  the  partners  is  a  lunatic  in  Cermany, 
and  it  seems  that  the  law  in  Ceylon  is 
that  if  one  partner  is  out  of  the  jurisdic- 
tion, the  assets  of  the  firm  may  be  ad- 
ministered in  his  absence.  The  case  is 
therefore  brought  within  the  very  terms 
of  the  rule  which  truly  interprets  Wcvring^e 
Case  (1).    The  case  o£  In  re  I%e  Oothen- 

(9)  11  Ves.  78. 

(10)  Law  Rep.  6  Chano.  778. 
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hurg  Commeroial  Compcmi/  (5)  has  been 
dted  to  shew  that  the  payment  of  interest 
makes  a  difference.  No  doubt  if  the  ac- 
ceptor does  use  the  securities  and  credits 
the  drawer  with  interest,  and  that  is  made 
known  to  the  drawer  and  he  does  not 
object,  those  securities  are  taken  out  of 
the  rule  in  JSx  parte  Wari/ng  (1);  but 
these  securities  were  in  existence  intact  at 
the  time  of  the  insolvency.  Upon  the 
construction  of  the  letter  I  think  these 
securities  were  deposited  specifically,  not 
generally. 

Cotton,  L.J.  —  I  am  of  the  same 
opinion.  The  acceptor's  estate  is  being 
administered  here ;  and  as  to  the  Ceylon 
firm,  one  partner  is  bankrupt  there,  and 
the  other  is  out  of  the  jurisdiction ;  and 
we  are  told  that  the  estate  of  the  firm  is 
being  administered  so  far  as  the  law  of 
Ceylon  allows.  It  must  not  be  inferred 
from  the  principle,  as  stated  in  Mr.  Eddis's 
book,  that  the  rule  does  not  apply  unless 
there  has  been  an  appropriation  of  a 
security  to  meet  a  particular  bill.  In  my 
opinion  the  rule  in  Ex  parte  Waring  (1) 
is  perfectly  reasonable,  and  easily  to  be 
explained.  It  has  been  said  that  the 
security  in  this  case  was  not  impressed 
with  a  trust ;  but  the  question  is  whether 
the  property,  which  in  the  events  which 
have  happened  is  in  the  bankrupt's  hands, 
could  be  applied  by  the  bankrupt  at  the 
moment  of  his  insolvency  to  any  purpose 
he  pleased.  He  was,  when  solvent,  en- 
titled to  apply  it  to  his  own  uses,  but  that 
does  not  shew  that  the  property  is  not 
subject  to  an  equity  when  he  is  insolvent. 
I  thei^fore  think  the  rule  in  Ex  parte 
Waring  (1)  ought  to  be  applied.  Then 
comes  the  question  whether  the  remit- 
tances in  specie  ought  to  be  applied  to  the 
acceptances  which  they  covered,  or  rate- 
ably  among  all  the  holders  of  the  accept- 
ances under  the  letter  of  credit.  I  think 
that  would  be  inventing  a  new  equity. 
In  my  opinion,  therefore,  the  rule  ought 
to  be  applied  only  in  favour  of  the  holders 
of  those  acceptances  which  the  remittances 
were  sent  to  meet, 

LiNDLEY,  L.J. — I  am  of  the  same 
opinion.  As  to  the  point  of  the  insolvency 
of  the  drawers,  I  think  that  the  lunacy  of 


the  partner,  and  his  absence  from  the 
jurisdiction,  sufficiently  explain  the  ad- 
ministration of  the  assets  ik  the  firm  in 
the  bankruptcy  of  the  other  partner. 
There  was  therefore  a  double  bankruptcy; 
and,  having  regard  to  the  terms  of  the 
letter  of  credit  and  the  oouibo  of  dealing, 
I  think  that  the  bills  remitted  whidi  were 
not  converted  into  cash  at  the  time  of  the 
insolvency  were  specifically  appropriated 
to  the  bills  which  they  were  sent  to  cover. 
With  regard  to  the  question  whether  the  re- 
mittances ought  to  be  applied  specifically 
or  rateably,  I  think  the  answer  dep^ids 
on  the  rights  of  the  drawers.  They  could 
have  insisted  that  the  bills  should  be  ap- 
plied specifically. 

Appeal  diamined. 


Solicitors  —  Boberts   &   Barlow,    for   trustee; 
darke,  Bawlins  k  Co.,  for  respondents. 


[IN  THE  COUBT  OP  APPKAL.] 
BaNKBUPTCT.  1  THE   QUEEN   V.   THE   BEOIS- 
1885.  >     TRAR  OF  THE  GREENWICH 

May  12,     J     county  court.* 

Bankruptcy — Practice — Public  Eooami- 
nation  of  Debtor — Solicitor — Bepresentor 
tive  of  Creditor — Austerity  in  Writing — 
— Bankruptcy  Act,  1883,  s,  17,  sub^,  4, 

The  Begistrar  of  a  CouffUy  Court  sitUng 
in  bankruptcy  has  power  to  refuse  audience 
to  a  solicitor  retained  on  behaif  of  a  creditor 
to  question  a  debtor  at  his  public  exami- 
nation if  the  solicitor  does  not^  when  re- 
quested so  to  do,  produce  an  aulhorii^  m 
writing;  for  such  solicitor  is  the  repre- 
sentative of  the  creditor  within  the  meaning 
of  the  Bankruptcy  Act,  1883,  s.  17,  sub^,  4. 

Appeal  from  a  decision  of  the  Divisional 
Court. 

The  Begistrar  of  a  County  Court  sitting 
in  bankruptcy  refused  to  allow  a  solicitor, 
who  appeared  on  behalf  of  certain  creditocs 
who  had  tendered  proo&y  to  question  the 

*  Gtram  Brett,  M.B.,  BsggaUay,  LJ^  and 
Bowen,  LJ, 
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debtor  at  his  public  examination  unless  he 
produced  an  authority  in  writing  to  do  so. 

The  solicitor  and  the  Incorporated  Law 
Society  applied  to  a  Divisional  Court  under 
19  &  20  Vict,  c  108.  8.  43,  for  an  order 
directing  the  Registrar  to  allow  the  solicitor 
to  question  the  debtor. 

The  Divisional  Court  (Grove,  J.,  and 
Hawkins,  J.)  refused  the  application. 

The  solicitor  and  the  Incorporated  Law 
Society  appealed. 

R.  T.  Eeid,  Q.C.^  and  LinklaUr,  for  the 
appellants. — Sub-section  4  of  section  17  of 
the  Bankruptcy  Act,  1883,  which  provides 
that  any  creditor  who  tendered  a  proof,  or 
his  representative  authorised  in  writing, 
may  question  the  debtor  concerning  his 
affiors  and  the  causes  of  his  failure,  does 
not  apply.  The  creditor  has  a  right  to 
be  represented  by  his  counsel  or  solicitor. 
The  intention  of  the  sub-section  is  to  allow 
the  creditor  to  authorise  in  writing  some 
person  other  than  counsel  or  a  solicitor  to 
represent  him  at  the  public  examination 
of  the  debtor. 

[Baooallay,  L.J.,  referred  to  section  17, 
sub-section  5,  as  shewing  that  where  the 
Act  intended  that  a  party  should  be  repre- 
sented by  counsel  or  a  solicitor,  provision 
was  made  to  that  effect.] 

Section  151  shews  that  the  object  of  the 
Act  is  to  preserve  the  right  of  audience. 
The  solicitor  here  was  acting  as  an  ad- 
vocate, and  was  therefore  entitled  to  be 
heard. 

Bx  parte  Broadhouse  (1),  Ex  parte 
Landrock  (2),  and  the  Bankruptcy  Act, 
1869, 8.  80,  sub-s.  8,  were  referred  to. 

Brett,  M.K. — ^In  this  case  a  solicitor 
desired  under  section  17,  sub-section  4,  of 
the  Bankruptcy  Act,  1883,  to  question  a 
debtor  at  hispublic  examination  concerning 
his  affidrs.  The  Registrar  declined  to  hear 
him  unless  he  produced  an  authority  in 
writing  from  the  creditors  to  examine  the 
debtor,  but  the  solicitor  declined  to  do  so. 
It  was  argued  that  the  Court  ought  to 
direct  the  Registrar  to  allow  the  solicitor 
to  examine  the  debtor  without  producing 
an  authority  in  writing,  upon  the  ground 

(1)  36  Law  J.  Bep.  Bankr.  29 ;  Law  Bep. 
2  Ch.  App.  665. 

(2)  1  MorreU'8  Bankr.  Cas.  81. 
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that  sub-section  4  does  not  apply  to  soli- 
citors. It  cannot  be  denied  that  if  the 
subHsection  does  apply  and  a  solicitor  must 
receive  an  authorily  in  writing,  it  would 
not  be  wrong  for  the  Registrar  to  request 
that  authority  to  be  produced.  There  are 
two  objections  to  granting  the  application-* 
first,  because  the  solicitor  is  not  the  person 
to  make  the  application  under  section  43  of 
19  k  20  Yict.  c.  108--and  even  if  the 
Registrar  was  wrong  in  refusing  to  give 
audience  to  the  solicitor,  the  proper  person 
to  complain  was  the  creditor  hiinself ;  and 
secondly,  even  supposing  the  solicitor  could 
make  the  application,  the  true  construction 
of  sub-section  4  of  section  17  is  that  it 
includes  a  solicitor — so  that  the  Registrar 
was  justified  in  what  he  did.  In  my 
opinion  section  43  of  19  &  20  Yict.  does 
not  apply  to  solicitors.  The  word ''  party  " 
there  means  a  litigant  in  the  Court,  and 
a  creditor,  or  a  person  assuming  to  be  a 
creditor,  is  a  litigant  within  the  meaning 
of  the  section.  A  larger  view,  however, 
may  be  taken,  for  it  may  be  said  that  the 
solicitor  here  was  applying  not  on  his  own 
behalf  only,  but  as  representing  the  whole 
body  of  solicitors,  and  that  therefore  the 
Registrar,  in  refusing  him  a  right  of  audi- 
ence, had  refused  to  the  whole  body  of 
solicitors  a  right  to  which  it  was  entitied  : 
so  that  the  Court,  for  the  protection  of  its 
officers,  should  hear  the  application.  That 
is  one  way  of  stating  the  question  raised 
as  to  section  43,  which,  however,  it  is  not 
necessary  to  determine,  because  the  Regis- 
trar was,  in  my  opinion,  right  in  the  view 
he  took.  The  question,  which  depends 
upon  the  construction  to  be  put  upon  sub- 
section 4  of  section  17  of  the  Act  of  1883, 
is  whether  a  solicitor  who  appears  when 
and  for  the  purpose  for  which  this  solicitor 
appeared  is  a  representative  who  must  be 
''  authorised  in  writing  "  within  the  mean- 
ing of  the  sub-section.  The  section  does 
not  apply  to  counsel,  for  he  has  the  whole 
conduct  of  the  case,  and  can  act  even 
against  the  instructions  of  the  client. 
A  counsel,  therefore,  is  not  the  repre- 
sentative of  his  client,  and  does  not  re- 
quire any  authority  in  writing.  But  the 
normal  character  of  a  solicitor  is  to  act 
both  in  and  out  of  Court  for  his  client ;  he 
is  therefore,  in  ordinary  and  legal  language, 
the  representative  of  his  client,  and,  coming 
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within  the  very  words  of  the  sub-section, 
must  be  "  authorised  in  writing."  He  must 
therefore  submit  to  that  which  is  no  in- 
dignity at  all,  and  must  produce  his  autho- 
rity in  writing  if  requested  to  do  so.  If, 
however,  he  does  not  produce  it  when  re- 
quested, he  cannot  at  that  meeting  repre- 
sent the  creditor.  It  is  a  matter  for  the 
Begistrar  to  consider  whether  he  will  ask 
all  solicitors  or  any  particular  solicitor  in 
any  particular  case  to  produce  the  written 
authority ;  but  there  is  not  the  smallest 
indignity  in  having  to  submit  to  the  sec- 
tion. I  think  the  case  comes  within  the 
sub-section ;  and  even  supposing  we  have 
power  to  hear  the  application,  our  decision 
must  in  either  view  be  against  the  appli- 
cants. 

Bagoallat,  L.J. — I  am  of  the  same 
opinion.  A  debtor  against  whom  a  re- 
ceiving order  has  been  made  is  bound 
under  section  16  to  submit  a  statement 
of  his  affairs  to  the  official  receiver.  Then 
section  17  makes  provision  for  the  public 
examination  of  the  debtor,  and  there  are 
various  species  of  questionings  to  which 
he  may  be  subjected — namely,  as  to  his 
conduct,  dealings,  and  property.  I  think 
the  absence  of  any  reference  in  sub-eeo- 
tion  4  of  section  17  as  to  the  employment 
of  counsel  or  solicitor,  when  we  find  it  in 
sub-section  5,  has  a  bearing  upon  the  ques- 
tion before  us.  I  think,  apart  from  any 
consideration  of  solicitor  or  counsel,  that 
the  sub-section  has  reference  to  the  creditor 
himself,  or  his  representative  authorised 
in  writing,  ^ho  is  to  question  the  debtor. 
The  solicitor  here  comes  within  the  pro- 
visions of  the  sub-section,  and  the  mere 
fact  of  his  being  a  solicitor  does  not  entitle 
him  to  question  the  debtor  unless  he  has 
been  authorised  in  writing  to  do  so  by  a 
creditor  who  has  tendered  a  proof.  Even 
if  the  creditor  himself  had  appealed  against 
the  refusal  of  the  Registrar  to  allow  the 
solicitor  to  question  tiie  debtor,  I  should 
have  come  to  the  same  conclusion. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
I  do  not  differ  from  the  view  taken  as  to 
the  construction  of  sub-section  4.  I  feel 
doubtful  whether  the  solicitor  can  make 
this  application ;  but  I  do  not  doubt  that 
a  solicitor  can  apply  for  a  mamdanws  if  he 
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has  been  denied  audience  to  whioh  be  is 
entitled.  I  am  not^  however,  satisfied  that 
this  appeal  £edl8  within  that  daas  of  case. 

Appeal  dismUsed, 


Solicitor — E.  W.  Williamson,  for  appellants. 
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Bankruptcy — Affidavit  sworn  Abroad — 
Consul  —  C&rtific<Ue  of  QuaHfication  of 
Person  administering  Oaik — Bankruptcy 
Act,  1883  (46  <i&  47  Viet.  e.  52),  s,  135, 
schedule  I,  rules  5  and  14 — Bankruptcy 
Rules,  1883,  rule  50. 

Where  on  affidavit  to  be  used  in  a  Bank- 
ruptcy Court  is  sworn  abroad  before  a 
person  of  whose  qtiaUfieation  to  cuLmimster 
oaths  in  the  country  where  he  resides  the 
Court  takes  judicial  notice,  a  certificate  by 
a  British  minister,  or  British  consul,  or  by 
a  notary  pubUe,  that  the  person  administer" 
ing  the  oath  is  qualified  to  do  so,  is  not 
necessary. 

At  the  first  meeting  of  the  creditors  of 
the  debtor,  held  on  the  29th  of  AprQ, 
1885,  a  proof  was  tendered  on  behalf  of 
John  M^  for  3,408/.  ISs. 

The  jurat  of  the  affidavit  in  support  of 
the  proof  was  as  follows : — 

''  Sworn  at  Paris,  Republic  of  Franoe, 
this  21st  day  of  April,  1885.     Before  me, 

Falconer  Atleb, 
Her  Majesty's  Consul  at  Paris." 
[Consalate  Seal.] 

The  chairman  of  the  meeting,  Mr.  A. 
H.  Wildy,  one  of  the  assistant  official 
receivers,  rejected  the  proof  for  voting, 
and  ordered  it  to  stand  over,  on  the  ground 
that  the  jurat  did  not  appear  to  be  in 
conformity  with  section  135  of  the  Bank- 
ruptcy Act,  1883,  inasmuch  as  a  consul  is 
not  a  person  qualified  to  administer  an 
oath,  and  also  that  there  was  no  certificate 
that  the  person  administering  the  oath  wsb 
qualified  to  do  so. 

John  Magee  now  moved,  by  way  of  ^ 
peal  from  the  decision  of  the 
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official  reoeiver,  for  an  order  that  his  proof 
might  be  declared  to  be,  and  be,  admitted 
as  a  valid  proof  for  Toting ;  and  that  the 
reeolntions  purporting  to  have  been  come 
to  at  the  first  meeting  of  creditors  might 
be  declared  invalid,  and,  if  neoessary/a  new 
first  meeting  directed. 

Herbert  JReed,  for  the  motion. — ^First, 
consuls  and  vice-consuls  may  administer 
oaths,  and  affidavits  taken  before  them 
may  be  used  in  Courts  in  the  United 
Kingdom— 6  Geo.  4.  c  87.  s.  20,  and  18 
&  19  Yict.  c.  42»  88.  1  and  2.  Secondly, 
18  &  19  Vict.  c.  42.  s.  3,  the  Bankruptcy 
Rules,  1883,  rule  50,  and  the  Bankrupted 
Act,  1883,  s.  135,  shew  that  it  is  unneces- 
sary that  a  consul  or  vice-consul  should 
be  certified  to  be  qualified  to  administer 
oaths,  notwithstanding  the  provision  at 
the  conclusion  of  section  135  of  the  Bank- 
ruptcy Act,  1883.  He  cited  £x  parte 
Bird  (1). 

The  assistant  official  receiver  ought  not 
to  have  rejected  the  proof;  he  should  have 
proceeded  under  rule  14  of  the  First 
Schedule  of  the  Bankruptcy  Act,  1883, 
and  allowed  the  creditor  to  vote. 

The  creditor  now  only  asks  that  his 
proof  should  be  admitted,  and  that  a  meet- 
ing should  be  summoned  under  rule  5  of 
schedule  I.  to  the  Act. 

Muir  Mctckenstie^  for  the  official  receiver, 
relied  upon  the  express  provision  at  the 
conclusion  of  section  135  of  the  Bank- 
ruptcy Act,  1883. 

[Cave,  J. — ^Tbe  enactment  in  section  135 
is  expressly  said  to  be  "  subject  to  general 
rules.*'  The  consul  is  quiedified  to  ad- 
minister oaths  by  6  Qeo.  4.  c  87,  and  18 
&  19  Vict.  0.  42,  and  by  rule  50  of  the 
Bankruptcy  Rules  the  Court  is  bound  to 
take  judicial  notice  of  his  seal  and  signa- 
ture. Here  the  qualification  depen£  on 
our  own  law,  not  on  foreign  law.  That 
disposes  of  the  whole  matter.  What  is 
there  for  the  Court  to  be  further  certified 
ofll 

A  C,  Willie,  for  the  trustee  appointed 
at  the  first  meeting. 

Cavx,  J. — ^I  am  of  opinion  that  in  this 
case  the  proof  was  wrongly  rejected.    The 

(1)  2  De  Gez,  M.  it  Q.  063. 
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Bankruptey  Act,  1883,  by  section  135, 
provides  that,  **  subject  to  general  rules, 
any  affidavit  to  be  used  in  a  Bankruptcy 
Court  may  be  sworn  before  any  person 
authorised  to  administer  oaths  in  the  High 
Court;— or,  in  the  case  of  a  person  who  is 
out  of  the  kingdom  of  Great  Britain  and 
Ireland,  before  a  magistrate  or  Justice  of 
the  peace,  or  other  person  qualified  to  ad* 
minister  oaths  in  the  country  where  he 
resides  (he  being  certified  to  be  a  magis- 
trate or  Justice  of  the  peace,  or  qualified 
as  aforesaid  by  a  British  minister,  or 
British  consul,  or  by  a  notary  public)." 
Now,  in  this  case  the  affidavit  for  proof  of 
debt  is  sworn  before  the  British  consul  at 
Paris,  who  by  18  &  19  Vict.  c.  42  is  a 
person  qualified  to  administer  an  oath. 
Now,  by  rule  50  of  the  Bankruptey  Rules, 
1883, ''  the  Court  shall  take  judicial  notice 
of  the  seal  or  signature  of  any  person 
authorised  by  or  under  the  Act  to  take 
affidavits."  Therefore  the  Court  is  bound 
to  know  that  this  is  the  signature  and 
seal  of  the  consul.  What  more  is  to  be 
done  1  It  is  said  that  there  must  be  a  cer- 
tificate in  accordance  with  the  concluding 
words  of  section  1 35.  But  here  the  quali- 
fication depends  upon  the  stetute  18  &  19 
Yict.  c.  42.  I  am  bound,  therefore,  to 
know  that  the  consul  is  qualified,  and  I 
am  bound  to  recognise  his  seal  and  signa- 
ture. This  is  not  a  case  where  the  quali- 
fication is  one  of  which  I  have  no  know- 
ledge, and  of  which  I  must,  consequently, 
require  to  be  certified.  If  the  contention 
of  the  official  receiver  were  right,  the 
consul  would  himself  have  to  certify  that 
he  was  a  person  qualified  to  administer 
an  oath.  The  provision  in  section  135 
seems  intended  to  meet  a  case  where  the 
person  qualified  to  administer  an  oath  is 
so  qualified  by  foreign  law.  That  is,  of 
course,  a  matter  that  one  requires  to  be 
certified  of.  But  when  the  affidavit  is 
sworn  before  the  consul  himself,  who  by 
statute  is  qualified  to  administer  oaths,  it 
would  be  absurd  to  require  a  certificate. 

I  am  asked  further  to  say  that  the  as- 
sistant official  receiver  should  have  acted 
under  rule  14  of  the  Bankruptcy  Rules 
and  admitted  the  creditor  to  vote.  But 
the  assistant  official  receiver  had  not  the 
advantage  of  hearing  the  able  arsument 
which  I  have  listenea  to ;  and  at  w  first 
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blush  he  might  well  have  felt  no  doubt 
that  a  certificate  was  necessary.  I  cannot 
say,  therefore,  that  he  was  wrong.  All  I 
say  is,  that  when  the  chairinan  of  a  meet-' 
ing  is  in  doubt  he  should  follow  the  rule. 

The  proper  course  will  be,  I  think,  not 
to  give  direction  for  a  new  meeting,  but 
to  leave  the  creditor  to  apply  for  the  pur- 
pose. Subject  to  this,  the  motion  must 
be  granted,  with  costs  of  all  parties  out  of 
the  estate. 

Order  acoordvngly. 


Solicitors — Bundle  &  Hobrow,  for  applicant; 
Woulfe,  for  trustee;  W.  A.  Aldridge,  for 
official  receiver. 


[IN  THE  COURT  OF  APPEAL.] 
1885.  ] 

Mai'ch  24,  26.  >     chad  wick  v.  ball.* 
April  1.      J 

ProhUntuynr— Salford  Hundred  Court — 
Jurisdiction — Salford  Hundred  Court  of 
Record  Act,  1868  (31  <j&  32  Yid.  c.  cxxx.), 
«.  7. 

A  defendard  in  an  action  in  the  Salford 
Hundred  Court  who  hoe  not  objected  to  the 
jurisdiction  of  that  Court  in  his  defence, 
as  provided  by  section  7  of  the  Salford 
Hundred  Court  of  Record  Act,  1868,  can- 
not, after  judgment  has  been  recovered 
against  him  in  that  Court,  obtain  a  writ 
of  prohibition  on  the  ground  of  want  of 
jurisdiction, 

Oram  v.  Brearey  (46  Law  J.  Kep. 
Exch.  481  j  Law  Rep.  2  Ex.  D.  346)  over- 
ruled. 

Appeal  by  the  plaintiff  from  a  decision 
of  the  Divisional  Court. 

Action  to  recover  12^.  is.  6d.  for  com- 
mission brought  by  the  plaintiff  in  the 
Salford  Hundred  Court.  At  the  time  of 
the  accruing  of  the  cause  of  action  and  of 
the  issuing  of  the  writ  the  defendant  re- 
sided and  had  his  place  of  business  within 
the  municipal  borough  of  Oldham.     The 

♦  Qfram  Baggallay.  L.J.,  and  Lindley,  L. J. 


County  Court  of  Lancashire,  held  at  Old- 
ham, had  cognisance  of  and  jurisdiction 
over  the  alleged  cause  of  action  under  an 
Order  in  Council  of  the  31st  of  December, 
1878,  made  under  15  &  16  Vict,  a  54. 
s.  7,  whereby  it  was  ordered  that  from  the 
1st  of  January,  1879,  the  whole  of  the 
municipal  borough  of  Oldham  shonld  be 
excluded  from  the  jurisdiction  of  the  StJ- 
ford  Hundred  Court,  and  that  the  said 
Court  should  cease  to  exercise  any  juris- 
diction within  the  limits  of  the  said 
borough  in  all  cases  whereof  the  County 
Court  hath  cognisance. 

The  defendiuit  entered  an  appearance  to 
the  writ,  but  did  not  object  to  the  juris- 
diction of  the  Salford  Hundred  Court  in 
his  defence.  The  parties  proceeded  to  trial, 
and  the  plaintiff  obtained  a  verdict  and 
judgment  for  the  amonnt  claimed. 

The  defendant  then  took  ont  a  sommonfl 
at  chambers  for  a  writ  of  prohibition  oq 
the  ground  that  the  Salford  Hundred 
Court  had  no  jurisdiction,  and  Wills,  J., 
gave  leave  for  the  writ  to  issue. 

The  Divisional  Court  (Lord  Coleridge^ 
C.J.,and  Manisty,  J.)  affirmed  the  dedunon 
of  the  Judge  at  chambers. 

The  plaintiff  appealed. 

Ambrose,  Q.C.,  and  Woodard,  for  the 
plaintiff. — ^The  defendant  relies  upon  15  k 
16  Yict.  c  54.  8.  7,  and  on  the  Order  in 
Council  of  the  3l8t  of  December,  1878^ 
which  excludes  Oldham  from  the  jurisdio- 
tion  of  the  Salford  Hundred  Court ;  but 
that  Court  was  created  in  1868  by  the  Sal- 
ford Hundred  Court  of  Record  Act,  1868 
(31  &  32  Vict.  c.  cxxx.),  so  that  it  was  not 
in  existence  when  15  k  16  Vict,  c  54  was 
pussed,  and  the  provisions  of  that  Act  are 
limited  to  Courts  which  were  in  existenoe 
in  1852.  The  decisions  on  the  Mayor^s 
Court  Procedure  Act  (20  k  21  Yict. 
c.  dvii.)  may  perhaps  be  considered  app&- 
able  to  the  Salford  Hundred  Coiut  of 
Eecord  Act  3  but  section  7  (1)  of  the  latter 
Actis  wider  in  its  terms  thw  the  analpgiooB 
provisions  of  section  15  of  the  Mayor's 

(I)  31  &  82  Vict  c.  czzz.  8.  7 :  "No  defen- 
dant shall  be  peitnitted  to  object  to  the  jnzis* 
diction  of  the  Court  otherwise  than  by  tpedsl 
plea,  and  if  the  want  of  jurisdiction  be  not  so 
pleaded  the  Court  shall  have  jurisdiction  for  all 
purposes." 


lOCHAELBiAS  1884  to  MICHAELMAS  1886. 


Vol.  54.] 

Chaiwioh  v.  Ball^  App. 

Ooort  Frooedure  Act,  for  it  provides  in 
expreBB  terms  that  if  the  want  of  jnrisdio- 
tion  be  not  specially  pleaded  the  Court 
is  to  have  jurisdiction  for  all  purposes. 
The  case  of  Manning  v.  Farqukivrson  (2) 
has  never  been  overruled,  and  it  was  ap- 
proved of  in  the  judgment  of  the  Exche- 
quer Chamber  in  Cox  v.  The  Mayor  of 
London  (3).  The  case  of  Jacobs  v.  Brett 
(4)  is  distinguishable,  for  there  the  prohi- 
bition was  applied  for  before  the  time  for 
pleading  had  arrived.  The  case  of  Oram  v. 
Brearey  (5)  was  wrongly  decided,  and  the 
defendant  is  now  estopped  from  saying 
that  the  Salford  Hundred  Court  had  no 
jurisdiction  to  try  the  action.  Baker  v. 
Clark  (6)  and  Jones  v.  James  (7)  were  also 
referred  to. 

Hewn  CoUinSf  Q,G.j  and  Agaheg^  for  the 
defendant. — ^The  Salford  Hundred  Court 
had  no  jurisdiction  to  try  the  action. 
Manning  v.  Farqtiharson  (2)  and  Baker 
v.  Clark  (6)  are  no  longer  authorities. 
Baker  v.  Clark  (6)  was  discussed  but  not 
followed  in  Bridge  v.  Branch  (8),  whilst 
Manning  v.  Farquharson  (2)  is  practically 
overruled  by  Cox  v.  The  Mayor  of  London 
(3).  Oram  v.  Brearey  (5)  is  an  authority 
in  favour  of  the  defendant  to  shew  that  he 
is  entitled  to  a  prohibition.  Section  7  of 
the  Salford  Hundred  Court  Act  does  not 
give  that  Court  jurisdiction  in  express 
terms;  it  merely  deals  with  the  proce- 
dure of  the  Court,  and  does  not  in  any 
way  oust  the  jurisdiction  of  the  superior 
Court  to  prohibit  the  inferior  Court  where 
that  Court  has  no  jurisdiction  at  all  to 
entertain  the  action.  WorUiingUm  v.  Jef- 
fries (9)  shews  that  the  defendant  can 
under  the  circumstances  obtain  a  prohibi- 
tion. The  corresponding  section  15  of  the 
Mayor's  Court  Procedure  Act  provides  that 
no  defendant  shall  be  permitted  to  object 
to  the  jurisdiction  by  any  proceeding  what- 

(2)  80  Law  J.  Rep.  Q.B.  22. 

(3)  36  Law  J.  Bep.  Exch.  225,  231 ;  Law  Bep. 
2  H.L.  239. 

(4)  44  Law  J.  Bep.  Chanc.  377 ;   Law  Bep. 
20Eq.  1. 

(5)  46  Law  J.   Bep.  Exch.  481  j  Law  Bep. 
2  Ex.  D.  346. 

(6)  Law  Bep.  8  G.P.  121. 

(7)  19  Law  J.  Bep.  Q.B.  257. 

(8)  Law  Bep.  1  C.P.  D.  633. 

(9)  44   Law  J.   Bep.  C.P.  209;    Law  Bep. 
10  G.P.  879. 
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soever  except  by  plea,  and  this  would  also 
include  proceedings  by  prohibition ;  but  the 
question  is  whether  the  concluding  words 
of  section  7  of  the  Salford  Hundred  Act 
make  any  substantial  difference.  It  was 
never  intended  to  enlarge  the  jurisdiction 
of  the  Salford  Hundred  Court,  and  the 
words  of  the  section  have  not  done  so. 
Ambrose^  Q.C.,  replied. 

Bagoallat,  L.J. — In  my  opinion  this 
case  is  entirely  governed  by  section  7  of 
the  Salford  Hundred  Court  of  Kecord  Act, 
1868.  I  give  no  opinion  as  to  how  the 
case  would  have  stood  if  the  proceedings 
had  been  under  the  provisions  of  the 
Mayor's  Court  Act  which  have  been  dted. 
It  seems  to  me  that  there  is  a  marked  dis- 
tinction between  the  language  of  these  two 
Acts.  The  Salford  Hundred  Court  Act 
was  passed  after  judgment  had  been  de- 
livered in  Cox  V.  The  Mayor  of  London  (3), 
and  the  general  effect  of  that  decision  was 
that  whatever  might  be  the  position  of  the 
defendant  so  £u:  as  the  proceedings  were 
concerned,  a  stranger  might  come  forward 
and  apply  for  a  prohibition  although  there 
is  no  plea  to  the  jurisdiction.  At  that 
time  there  was  a  provision  in  force  in  the 
Mayor's  Court  to  the  effect  that  a  defen- 
dant could  not  object  to  the  jurisdiction 
except  by  plea.  The  first  part  of  section  7 
of  the  Salford  Hundred  Court  Act  repeats 
almost  the  same  words  as  those  contained 
in  the  Mayor's  Court  Act,  but  then  addi- 
tional wonls  are  added,  upon  which  I  think 
the  present  case  turns.  The  latter  words 
of  the  section  cannot,  in  my  opinion,  have 
been  intended  merely  to  have  the  same 
effect  as  the  earlier  words,  and  therefore, 
according  to  the  established  rules  of  con- 
struction, and  bearing  in  mind  the  decision 
given  in  Cox  v.  The  Mayor  of  London  (3), 
some  further  meaning  must  be  attributed 
to  them.  The  words  of  the  section  are 
that,  if  the  want  of  jurisdiction  be  not 
pleaded,  "  the  Court  shall  have  jurisdiction 
for  all  purposes."  No  distinction  is  there 
drawn,  so  £ftr  as  regards  the  right  to  pro- 
ceed in  prohibition,  between  a  strangerand 
a  party  to  the  suit.  The  section  gives  the 
Court  jurisdiction  for  all  purposes,  and 
meets  the  case  exactly,  and  also  the  dis- 
tinction pointed  out  by  Mr.  Justice  WiUes 
in  Cox  V.  The  Mayor  of  London  (8).    It 
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therefore  seems  to  me  that  the  section, 
where  a  defendant  has  not  pleaded  to  the 
jurisdiction,  has  conferred  jurisdiction  upon 
the  Salford  Hundred  Court  for  all  pur- 
poses ;  and  the  defendant  having  taken  the 
chance  of  judgment  being  given  in  his 
favour,  cannot,  when  judgment  is  given 
against  him,  afterwards  object  and  apply 
for  a  prohibition.  The  case  of  Oram  v. 
Brearey  (5)  was  refeiTed  to  by  Mr.  Collins, 
and  there  he  raised  the  contrary  contention 
to  that  raised  here;  but  after  a  careful 
consideration  of  the  judgment  of  Mr.  Baron 
Pollock  in  that  case,  I  cannot  concur  in  it. 
I  think  that  the  argument  of  Mr.  Collins 
in  that  case  ought  to  have  prevailed.  The 
decision  of  the  Court  below  in  this  case 
must  therefore  be  reversed.  Sir  James 
Hannen,  who  was  present  during  a  portion 
of  the  argument,  agrees  with  the  view 
which  we  have  taken. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. The  main  question  is,  whether  the 
defendant  who  was  sued  in  the  Balford 
Hundred  Court,  and  did  not  plead  to  the 
jurisdiction,  but  took  his  chance  of  judg- 
ment being  given  against  him,  can  now  at 
the  eleventh  hour  apply  for  a  prohibition. 
I  do  not  think  it  has  ever  been  absolutely 
decided  that  a  defendant  could  in  circum- 
stances  like  the  present  obtain  a  prohibi- 
tion, although  certain  expressions  used  in 
Worthington  v.  Jeffries  (9)  certainly  seem 
to  go  that  length.  It  is  not,  however, 
necessary  to  decide  that  question,  for  here 
we  have  safer  ground  to  go  upon.  Section 
7  of  the  Salford  Hundred  Court  Act  is 
divisible  into  two  parts  :  the  first  part  of 
which  provides  that  no  defendant  ^all  be 
permitted  to  object  to  the  jurisdiction  of 
the  Court  "otherwise  than  by  special 
plea."  If  the  section  had  stood  there,  the 
words  would  have  been  the  same  as  those 
contained  in  section  15  of  the  Mayor's 
Court  Act,  upon  which  a  construction  has 
been  placed  by  the  House  of  Lords  in  Cox 
V.  The  Mayor  of  London  (3) ;  but  then  sec- 
tion 7  goes  on  to  say  that  "  if  the  want  of 
jurisdiction  be  not  so  pleaded,  the  Court 
shall  have  jurisdiction  for  aJl  purposes." 
It  is  impossible  for  the  defendant  to  take 
advantage  of  the  want  of  jurisdiction  in 
arrest  of  judgment,  or  on  a  plea  of  the 
general  issue  or  otherwise,  for  the  first  part 


of  the  section  makes  provisions  for  such 
matters.  Then  comes  the  second  part  of 
the  section,  and  some  effect  must  be  given 
to  it  beyond  that  given  to  the  woids  in 
the  earlier  part  of  the  section.  The  lan- 
guage is  peculiar— namely,  that  the  Court 
shall  have  jurisdiction  for  all  purposes.  It 
was  truly  said'  by  Mr.  Baron  Pollock  in 
Oram  v.  Brearey  (5)  that  the  jurisdiction 
of  the  superior  Court  is  not  to  be  ousted 
except  by  express  words.  But  how  can  it 
be  said  here  that  the  inferior  Court  is  ex- 
ceeding its  jurisdiction  when  the  Act  of 
Parliament  says  that,  unless  the  objection 
to  the  jurisdiction  is  taken  by  plea,  the 
Court  shall  have  jurisdiction  for  all  pur- 
poses )  The  superior  Court  has  the  right 
to  prohibit  where  the  inferior  Court  is 
exceeding  its  jurisdiction ;  but  the  words  of 
section  7  extend  the  jurisdiction  of  the 
Salford  Hundred  Court.  The  provision  is 
a  reasonable  one,  and  the  substance  of  it  is 
that  the  defendant  shall  not  be  permitted 
to  take  his  chance  of  judgment  being  given 
against  him  in  the  inferior  Court,  and  then 
be  able  to  object  to  the  jurisdiction.  The 
appeal  must  therefore  be  allowed. 

Appeal  aUotoed. 


Solicitors~J,  E.  Lambert,  agent  for  W.  Hams, 
Manchester,  for  plaintiff ;  Johnacn  &  Weather- 
all,  agents  for  C.  Clegg,  Oldham,  for  defen- 
dant. 


[IN  THE  COURT  OF  APPEAL.] 

{THE  LANCASHIRE  AMD  CHEBHIBI 
TELEPHONE  EXCHANGE  OOll- 
PANY  (limited)  V.  THE  OVIR- 
SEEBS   OF   MANCHBBTBB.* 

Poor  —  Rate  —  RateahU  Oecupation^ 
Telephone  Company — Overhead  Wires  tup- 
ported  by  Houses, 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Bep.  M.C.  63.] 
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1885. 
April 

Hcbbws  corpus  ad  testificcmdum  — 
FrUoner — LUigarU  in  Person  imprisoned 
— 44  Geo.  3.  c,  102 — Party  to  a  Motion, 

Pending  the  argument  of  a  case  in  the 
Court  of  Appeal,  the  appeUcmi,  who  pro- 
pose to  appear  and  argue  in  person,  uhis 
sentenced  to  imprisonmeTU  in  respect  of  a 
charge  of  lihel : — ^Held,  affirming  the  deci- 
sion ofPoujOCKf  B.y  that  the  Court  h(kd  no 
power  under  the  circumstances  to  oAJoard  a 
writ  of  haheas  corpus  to  bring  the  appel- 
lant before  the  Court  vnth  a  view  to  her 
arguing  her  appeal,  as  the  provisions,  of  44 
Geo.  3«  0.  102  hcui  no  application  to  such  a 
ease. 

Appeal  from  the  decision  of  Pollock,  B., 
at  chambers,  refusing  to  award  a  writ  of 
habeascorpus  to  bring  the  appellant  before 
the  Court  of  Appeal  with  a  view  to  her  con- 
ducting her  case  in  person.  The  circum- 
stances of  the  case  were  that  the  applicant, 
after  having  entered  her  appeal  in  a  matter 
of  Weldon  v.  Neal,  ws^  tried  and  sentenced 
to  a  term  of  imprisonment  on  a  charge  of 
libel,  and  ss  her  case  would  come  on  for 
hearing  in  the  Appeal  Court  during  the 
period  of  her  imprisonment,  she  applied 
as  above  stated  to  Pollock,  B.,  for  a  writ 
of  habe€u  corpus  to  enable  her  to  argue  it. 

Eose  Innes  (with  him  F.  C»  PhUips), 
for  the  appellant. — This  is  an  application 
under  44  Geo.  3.  c.  102  (1)  for  a  habeas 
corpus. 

(1)  44  Geo.  8.  c.  102:  "Whereas  it  is  ex- 
pedient for  the  more  effectual  administration  of 
justice  in  those  parts  of  Uie  United  Kingdom  of 
Great  Britain  and  Ireland  called  England  and 
Ireland  that  further  provisions  should  be  made 
for  the  issuing  of  writs  of  habeas  corpus  ad  tes- 
tificandum in  certain  cases:  Be  it  therefore 
enacted,  that  from  and  after  the  passing  the 
Act,  it  shall  be  lawful  for  any  Judge  of  his  Ma- 
jesty's Courts  of  King's  Bench  or  Common  Pleas 
of  iSngland  and  Ireland  respectively,  or  any 
Baron  of  his  Majesty's  Court  of  Exdbequer  of 
the  degree  of  the  coif  in  England,  or  any  Baron 
of  his  Majesty's  Court  of  Exchequer  in  Ireland, 
or  any  Justice  of  oyer  and  terminer  or  gaol 
delivery,  being  such  Judge  or  Baron  as  afore- 
said, at  his  discretion,  to  award  a  writ  or  writs 
of  hdbeas  eorpus  for  bringing  any  prisoner  or 
prisoners  detained  in  any  gaol  or  prison  before 


FMAnriSTY,  J. — That  Act  only  applies  to 
a  Kaheaa  corpus  ad  testificandum.  Here 
the  application  is  not  for  the  purpose  of 
enabling  the  appellant  to  give  evidence, 
but  to  conduct  her  (»se  in  person.] 

The  Attorney-General  v,  Fadden  (2) 
shews  that  the  operation  of  the  Act  is  not 
limited  to  cases  of  persons  giving  evidence. 
In  that  case  the  applicant  was  only  to  sit 
in  Oourt  and  be  identified.  The  Attorney- 
General  y.  Cleave  (Z),Cobbet*s  Case  (4), and 
Clark  v.  Smith  (5)  are  authorities  to  shew 
the  Court  has  a  discretionary  power. 

[Manisty,  J. — Benns  v.  Mosley  (6)  is 
conclusive,  and  is  an  authority  binding  on 
this  Court.] 

R.  H.  Stmonds,  for  the  respondent,  was 
not  called  upon. 

Gbove,  J. — ^The  case  of  Benns  v.  Mosley 
(6)  is  quite  clear  and  conclusive.  It  was 
decided  after  consultation  between  the 
Judges  of  the  Queen's  Bench,  Exchequer, 
and  Common  Pleas.  The  appeal  must  be 
dismissed. 

Manisty,  J.,  concurred. 

Appeal  dismissed. 


Solicitors — John  Hughes,  for  plaintiff ;  Defen- 
dant in  person. 


any  of  the  said  Courts  or  any  sittings  of  nisi 
priuSf  or  before  any  other  Court  of  record  in  the 
said  parts  of  the  said  United  Kingdom,  to  be 
there  examined  as  a  witness  or  witnesses,  and 
to  testify  the  truth  before  such  Courts  or  any 
grand,^<^i^,  or  other  jury,  in  any  cause  or  causes, 
matter  or  matters,  civil  or  criminal,  whatsoever, 
which  now  are  or  hereafter  shall  be  depending 
or  to  be  enquired  into  ot  determine  in  any  of 
the  said  Courts." 

(2)  1  Price,  403. 

(3)  2  Dowl.  P.C.  668. 

(4)  3  Hurl,  k  N.  165 ;  27  Law  J.  Rep.  Exoh. 
199. 

(6)  3  Com.  B.  Rep.  984. 
(6)  2  Com.  B.  Rep.  N.8. 116. 
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1885. 

May  19. 

Lcmdlord  and  Tenant — Yearly  Tenancy 
— AgreemerU  for  Six  Months'  Notice  to  quit 
— Agricultural  Holdings  Act,  1883  (46  d: 
47  Vict,  c.  61),  s.  33. 

A  yearly  tenancy  where  the  parties  ha/oe 
expressly  agreed  for  a  six  months*  notice  to 
quit  is  not  toithin  the  Agricultural  Holdings 
Actf  1883,  section  33,  which  enacts  that 
"  where  a  half-yearns  notice,  expiring  with 
a  year  of  tenancy,  is  by  law  necessary 
and  sufficient  for  determination  of  a 
tenancy  from  year  to  year,  a  yearns  notice 
so  expiring  shall,  by  virtue  of  this  Act,  he 
necessary  and  sufficierUfor  the  same  J* 

Appeal  from  an  order  by  a  Judge  at 
chambers  giving  the  plaintiff  leave  to  sign 
final  judgment  under  Order  XIY. 

The  action  was  by  a  landlord  against 
his  tenant  to  recover  possession  of  a  farm. 
The  tenancy  was  under  a  written  agree- 
ment "  for  one  whole  year  from  the  6th 
of  April,  and  so  on  from  year  to  year  until 
six  months'  notice  shall  have  been  given 
by  one  of  the  parties  in  the  usual  way." 
The  tenant  had  received  six  months'  no- 
tice on  the  22nd  of  August  to  quit  at  Lady 
Day  next  ensuing,  but  he  refused  to  go  out 
on  the  ground  that  he  was  entitled  to 
twelve  months'  notice  under  section  33  of 
the  Agricultural  Holdings  Act,  1883  (1). 
The  Master  and  a  learned  Judge  at 
chambers  having  given  the  plaintiff  leave 
to  sign  final  judgment  for  possession  of 
the  land  described  in  the  indorsement  on 
the  writ. 

The  defendant  now  appealed. 

C.  Dodd,  for  the  defendant. — The  tenant 
is  entitled  to  a  year's  notice  under  the 

(1)  46  &  47  Vict.  c.  61  (the  Agricultural 
Holdings  Act,  1883),  section  33 :  '<  Where  a  half 
year's  notice,  expiring  with  a  year  of  tenancy, 
is  by  law  necessary  and  sufficient  for  determina- 
tion of  a  tenancy  from  year  to  year,  in  the  case 
of  any  such  tenancy  under  a  contract  of  tenancy 
made  either  before  or  after  the  commencement 
of  this  Act,  a  year's  notice  so  expiring  shall  by 
virtue  of  this  Act  be  necessary  and  sufficient 
for  the  same,  unless  the  landloid  and  tenant  of 
the  holding,  by  writing  under  their  hands,  agree 
that  this  section  shall  not  apply,  in  which  case 
a  half  year's  notice  shall  continue  to  be  suffi- 
cient. .  .  .** 


Act;  **  six  months' notice  in  the  nsoal  way  " 
means  half  a  year's  notice.  A  six  montfai^ 
notice  to  determine  a  yearly  tenancy  means 
a  '^  customary  six  months  " — ^that  is,  six 
calendar  months,  which  is  equivalent  to 
half  a  year — Morgan  v.  Danies  (2).  T3ie 
Act  is  intended  to  apply,  and  the  half 
year  must  be  taken  to  be  the  ordinaiy 
and  usual  half  year,  which  is  identioal 
with  the  six  months  stated  in  the  agree- 
ment. Wilkinson  v.  Calvert  (3)  is  not  in 
point,  as  it  was  decided  under  ihe  former 
Act,  which  did  not  apply  to  agreements  in 
writing.  Eitherihe  **  six  months'  notice" 
here  means  calendar  months,  or  cnstomaiy 
six  months,  which  in  either  view  must 
mean  half  a  year. 

D.  Kingsford,  for  the  plaintiff. — ^The 
contract  is  express,  and  the  Act  does  not 
apply.  Had  the  agreement  provided  for 
half  a  year's  notice,  or  had  it  been  sflent 
as  to  notice,  the  Act  would  have  applied ; 
but  as  the  agreement  has  provided  for 
six  months'  notice,  which  prima  fade 
means  lunar  months — The  Queen  v.  The 
Inhabitants  of  Chawton  (4) — the  Act  has 
no  application.  It  has,  moreover,  been 
decided  that  a  six  months'  notioe  is  not 
a  half  year's  notice — Doe  d.  Flower  v. 
Darby  (5). 

C»  Dodd,  in  reply. 

Lord  Coleridge,  C.J. — Whatever  may 
have  been  the  intention  of  the  Agricul- 
tural Holdings  Act,  1883,  we  can  only 
decide  this  case  on  general  principleB,  and 
one  general  principle  affecting  the  oon- 
struction  of  an  Act  of  Parliament  is  that 
wherever  a  term  which  has  received  ju- 
dicial construction  is  introduced  into  an 
Act  it  is  intended  by  Parliament  to  be 
used  in  the  same  sense.  I  find  that  the 
point  whether  a  six  months'  notice  is  the 
same  as  half  a  year's  notioe  was  brought 
before  me  in  Wilkinson  v.  Calvert  (3), 
where,  considering  myself  bound  by  pre- 
vious cases  which  had  decided  that  the 
two  things  were  not  the  same,  I  held  that 
where  an  Act  of  Parliament  had  used  the 
expression  *'  half  a  year,"  aomething  dif- 

(2)  Law  Rep.  3  C.P.  D.  260. 
C3)  47  Law  J.  Bep.  GJ".  679;  Law  Bep.  S 
C.P.  D.  360. 

(4)  1  Q.B.  Bep.  247 ;  10  Law  J.  Bep.  H.a  65. 

(5)  1  Term  Bep.  159. 
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ferent  from  *'  six  months  "  was  intended. 
The  point  now  before  as  resolves  itself 
into  tiie  question  whether  a  tenancy  de- 
terminable hj  "&ax  months'  notice  given 
in  the  usual  way  "  is  a  tenancy  to  which 
''half  a  year's  notice,  expiring  within  a 
year  of  tenancy,  is  by  law  necessary."  If  it 
be  so,  then  the  plamti£f  is  not  entitled  to 
this  order  because  he  has  not  given  the  de- 
fendant half  a  year's  notice ;  if  the  contraiy, 
then  the  plaintiff  is  entitled  to  the  order 
because  the  Act  does  not  apply.  It  ap- 
pears to  have  been  clearly  decided  by 
cases  which  we  have  no  authority  to 
overrule  that  a  six  months'  notice  Ib  not 
the  same  as  half  a  year's  notice,  and  con- 
sequently parties  who  have  agreed  to  a 
six  months  notice  have  not  agroed  to  the 
notice  to  which  section  33  applies.  In 
Doe  d.  Flower  v.  Dairhy  (5)  Mr.  Justice 
Buller — ^who  I  need  not  say  was  a  very 
great  lawyer — says :  ''  An  annual  rent  is 
here  reserved,  and  upon  such  a  holding 
it  has  been  determined  that  half  a  year's 
notice  to  quit  is  necessary.  This  doctrine 
was  laid  down  as  early  as  in  the  reign  of 
Henry  YIII."  He  then  goes  on  to  say : 
"  This  gives  rise  to  another  objection  in 
this  case,  upon  the  distinction  between 
six  months  and  half  a  year.  The  case  in 
the  Year  Books  requires  half  a  year's  no- 
tice; but  here  there  is  less  than  half  a 
year's  notice,  and  therefore  it  is  bad  on 
that  ground  also."  It  therefore  appears 
that,  certainly  as  far  back  as  the  time  of 
Lord  Mansfield,  and  apparently  in  the 
view  of  lawyers  ever  since,  it  has  been 
held  that  a  six  months'  notice  is  not  a 
half  year's  notice.  Consequently  this 
agreement  for  a  six  months'  notice  is  not 
a  notice  to  which  the  Agricultural  Hold- 
ings Act  applies;  the  tenant  is  not  en- 
titied  to  a  year's  notice.  In  my  judgment, 
therefore,  the  order  appealed  from  must 
be  affirmed. 

Field,  J. — I  am  of  the  same  opinion, 
and  I  have  the  satisfaction  of  being  in  a 
position  to  speak  unreservedly  of  the  pre- 
vious decision  of  Wilkinson  v.  Calvert  (3), 
and  to  say  that  in  my  judgment  that  case 
was  rightiy  decided.  By  a  contract  made 
before  the  Agricultural  Holdings  Act» 
1883,  the  lancUord  has  agreed  with  his 
tenant  that  a  six  months'  notice  to  deter- 
mine the  tenancy  should  be  given.  The 
YOL.  64.— Q.B. 


six  months'  notice  has  been  given,  but  the 
tenant  contends  that  the  contract  has 
been  altered  by  subsequent  legislation,  and 
that  he  is  entitled  to  a  year's  notice  by 
virtue  of  section  33  of  the  Agricultural 
Holdings  Act,  1883.  It  is  true  that  the 
section  applies  to  contracts  whether  made 
before  or  after  the  commencement  of  the 
Act,  but  the  section  is  limited  to  those 
cases  where  a  half-year's  notice  is  by 
law  necessary  to  determine  the  tenancy. 
Where,  for  instance,  parties  have  made  a 
contract  of  tenancy  without  any  mode  of 
determining  the  tenancy,  in  such  a  case 
a  half-year's  notice  is  by  law  necessary — 
Doe  d.  Flower  v.  Darby  (5).  There  is 
a  substantial  difference  between  half  a 
year's  notice  and  a  six  months'  notice; 
the  former  expires  at  known  times,  where- 
as a  six  months'  notice  may  expire  at  any 
time.  Under  these  drcumstanoes  I  fed 
no  difficulty  in  holding  that  the  learned 
Judge  at  chambers  was  right  and  that  his 
order  must  be  affirmed. 

Order  affirmed. 


Solicitors— Bowlings,  Foyer  &  Hodern,  for 
plaintiff ;  Pitman  k  Sons,  agents  for  Thomas 
Sykes,  Harrogate,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

'THE  QUEEN  (on  the  prote" 

looe         I      ctUion    of  JOHN   abbott) 
looO.         ■ 

Feb.  24,  25. 


V.  THE  C0MMI8SI0NEBS  OF 
SEWERS  FOB  THE  USWLA 
OF   FOBBING. 


SewerSf  Commtseion  of — Sea  WaU — 
Frontager — Liability  to  repair  ratume 
tenuras — Extraordinary  Storm — Burden  of 
Proof -^Order  for  Costs  of  Repairs — Gofm- 
missioners—Owners  of  Back  Lanyds — In- 
terest  in  subject-matter, 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Bep.  M.C.  89.] 
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In  re  hbwitt;  ex  parte 

HEWITT. 


Bankruptcy  Act,  1883  (46  <$!  47  Vict, 
c.  52),  88.  27  and  125 — Bankruptcy  Rvle8, 
rule  28  —  Person  dying  insolvent — Ad- 
ministration in  Bankruptcy  of  EstcUe — 
Discovery — Order  for  Examination  of 
Debtor^s  Widow, 

Where  a/n  order  has  been  made  for  the 
administration  of  the  estate  of  a  deceased 
person  according  to  the  law  of  Bankruptcy 
under  46  <fc  47  Vict.  c.  52.  s.  125,  the  Court 
has  no  power,  either  under  section  27  of 
that  statute,  or  rule  58  (Bankruptcy  Rulss, 
1883),  to  order  the  attendance  of  witnesses 
for  examination  for  the  purpose  of  dis- 
covery of  the  deceased* 8  property. 

This  was  an  appeal  from  an  order  of 
the  Dewsbury  County  Ck>urt  made  on  the 
10th  of  March,  1885,  whereby  it  was 
ordered  that  Hannah  Hewitt  and  Walter 
Hewitt  should  be  committed  to  the  prison 
at  Wakefield  for  contempb  of  Court. 

The  appellant,  Mrs.  Hewitt,  was  the 
widow,  executrix,  and  sole  legatee  of 
Richard  Hewitt,  and  Walter  Hewitt  was 
one  of  his  sons.  The  testator  died  on  the 
10th  of  September,  1883,  and  his  will 
was  proved  on  the  23rd  of  the  following 
month.  On  the  5th  of  September,  1884, 
an  administration  order  was  made  on  the 
petition  of  creditors  under  section  125  of 
the  Bankruptcy  Act,  1883,  and  shortly 
afterwards  all  books,  papers,  and  docu- 
ments relating  to  the  estate  were  handed 
to  the  official  receiver. 

On  the  24th  of  January,  1885,  the 
official  receiver  applied  to  the  Court  for 
an  order  for  the  examination  upon  oath 
before  the  Court  of  Hannah  Hewitt,  the 
widow  of  the  deceased,  and  of  Walter 
Hewitt;,  a  son  of  the  said  deceased,  upon 
the  grounds  that  they  were  capable  of 
giving  information  respecting  the  property 
of  the  deceased,  and  that  such  examina- 
tion was  necessary  for  the  purposes  of 
justice  and  for  the  discovery  of  the  de- 
ceased's property. 

Upon  the  above  application  Hannah 
and  Walter  Hewitt  were  ordered  to  at- 
tend the  Court  for  examination  on  the 
25th  of  February,  1885,  and  it  was  in 


consequence  of  their  having  fidled  to  do  so 
that  the  order  now  appealed  against  wbs 
made. 

Herbert  Reed,  for  the  appeUaat&^-The 
real  object  of  the  proposed  examination 
was  disooveiy,  and  there  is  no  power, 
either  under  the  provisions  of  the  Bank- 
ruptcy Act,  1883,  or  the  Bankruptcy  Rules, 
to  order  such  an  examination  in  a  «aae 
like  the  present.  It  will  be  contended  for 
the  official  receiver  that  an  examination  of 
the  appellants  could  be  ordered  under  sec- 
tions 27  and  125  of  the  Bankruptcy  Act, 
1883,  and  under  rule  58  of  the  Bank- 
ruptcy Rules  (1).  The  27th  section,  which 
empowers  an  examination,  is  confined  to 
cases  where  ''a  receivii^  order  has  been 
made  against  a  debtor,"  and  there  is  no- 
thing in  the  Act  which  makes  a  *^  receiving 
order''  and  an  ** administration  ordm*" 
correlative  terms.  Section  125  creates  a 
complete  code  for  the  administration  in 
bankruptcy  of  the  estates  of  deceased 
insolvent  debtors,  and  by  sub-section  11 
''  general  rules  for  carrying  into  effiact  the 
provisions  of  this  section  may  be  made^  in 
the  same  manner  and  to  the  like  effect  and 
extent  as  in  bankruptcy."  Sub-section  6  of 
section  1 25  makes  applicable  to  cases  where 
there  is  an  administration  order  *'  the  pro- 
visions of  Part  iii.  of  the  Act."  Now, 
the  provisions  of  Part  iii.  commence  at 
section  37,  and,  according  to  the  ordinaiy 
rules  of  interpretation,  the  LegislaturB 
could  not  have  intended  to  make  applic- 
able to  a  case  like  the  present  the  pio- 
-^ions  in  the  27th  section  relating  to  the 
discoveiy  of  a  debtor's  property.  If  the 
Legislature  had  so  intended,  nothing  would 
have  been  easier  than  to  have  enacted  at 
the  dose  of  section  27  that  a  '^  receiving 
order"  should  be  deemed  to  include  an 
"  administration  order,"  as  has  beoi  done 
in  section  42,  which  gives  a  landlord 
power  to  distrain  for  one  year's  rent  '*  due 
prior  to  the  date  of  the  '  order  of  adjudi- 
cation,' "  and  where  it  has  been  expreadly 
provided  by  sub-section  2  that  ''for  tfa^ 
purpcMCB  of  this  section  the  term  'order 
of  adjudication '  shall  be  deemed  to  in- 
clude an  order  for  the  administration  of 

(1)  These  and  other  material  sections  of  the 
Bankruptcy  Act»  1883»  are  set  out  la  eetenm  in 
Gave,  J.*8  judgment. 
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the  estate  of  a  debtor  whose  debts  do  not 
exceed  fi%  pounds,  or  of  a  deceased  person 
who  dies  insolvent." 

If  section  27  does  not  empower  the 
Court  to  make  an  order  for  the  appellants' 
examination,  no  rule  can  confer  this  power 
without  extending  the  jurisdiction  of  the 
Court  contrary  to  the  provisions  of  section 
127,  subHsection  4.  But  rule  58  was 
borrowed  from  Order  XXXVII.  rule  5  of 
the  Rules  of  Court,  1883,  and  was  ob- 
viously intended  only  to  admit  of  an  order 
being  made  for  the  examination  of  a  wit- 
ness in  a  matter  then  pending,  "  where  it 
shall  appear  necessary  for  the  purposes  of 
justice." 

He  cited  Warner  v.  Mosses  (2)  and 
Ex  parte  Willey  /  in  re  Wright  (3). 

Muir  Maekensde,  for  the  official  receiver. 
— The  broad  question  here  is  whether 
there  was  jurisdiction  to  make  an  order 
for  the  examination  of  the  appeUants 
under  the  Bankruptcy  Act,  1883,  or  the 
rules  issued  thereunder.  It  is  submitted 
that  there  was  power  to  make  such  an 
order,  either  under  rule  58  or  section  27 
of  the  statute.  As  regards  rule  58,  section 
125,  sub-section  11  gives  power  to  make 
general  rules,  which  need  not  be  a  separate 
code  to  those  framed  under  section  127, 
and  the  above-mentioned  rule  is  a  rule 
which  applies  to  the  procedure  under  sec- 
tion 125.  Admitting  that  the  attendance 
of  the  appeUants  is  required  for  the  pur- 
pose of  discovery,  the  58th  rule  gives 
power  to  order  such  attendance.  The 
objection  that  the  rule  so  construed  ex- 
tends the  jurisdiction  of  the  Court  cannot 
prevail,  for  rule  58  is  borrowed  from  the 
Rales  of  the  High  Court,  and  the  Court  of 
Bankruptcy  has  all  the  powers  of  the 
High  Court. 

Again,  section  27  confers  full  power  to 
make  the  order  now  appealed  against.  It 
is  said  that  the  specud  mention  of  Part 
iii.  in  section  125,  sub-section  6,  shews 
that  Part  ii.  is  not  to  be  applied  to  those 
proceedings.  But  sub-section  5  directs  the 
official  receiver  **  to  realise  and  distribute  " 
the  debtor's  estate  in  accordance  with  the 
provisions  of  the  Act;  and  inasmuch  as 

(2)  60  Law  J.  Bep.  Chanc.  28;  Law  Bep. 
16  Ch.  D.  100. 

(3)  52  Law  J.  Rep.  Chanc.  546 ;  Law  Bep. 
23  Ch.  D.  118. 
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section  27  is  part  of  the  machinery  of 
distribution,  it  must  be  taken  as  incor- 
porated into  the  provisions  dealing  with 
the  administration  of  the'  estates  of  per- 
sons dying  insolvent.  In  other  werds, 
section  27  must  be  deemed  to  include 
cases  where  an  order  for  administration 
has  been  made  under  section  125. 
H  Heed  replied. 

Cave,  J. — ^In  this  case  an  order  has 
been  made  for  the  administration  of  the 
estate  of  the  deceased,  Bichard  Hewitt,  in 
bankruptcy,  pursuant  to  section  125  of 
the  present  Act;  and  that  order  having 
been  made,  the  official  receiver  subse- 
quently applied  for  an  order  that  the 
executrix  and  the  son  should  attend  and 
be  examined.  The  learned  County  Court 
Judge  made  the  order,  and  subsequently 
made  an  order  for  the  committal  of  the 
proposed  witnesses  for  not  attending  in 
pursuance  of  the  original  order.  The 
question  for  us  is  whether  he  had  juris- 
diction to  make  those  orders.  Now,  it  is 
said  there  is  jurisdiction  to  make  them 
under  rule  58  of  the  general  rules  of  the 
Bankruptcy  Act ;  and  that  if  there  is  not 
jurisdiction  under  rule  58,  there  is  juris- 
diction under* section  27  of  the  Act.  As 
I  gather,  the  orders  have  been  made  under 
rule  58,  being  the  rule  which  the  County 
Court  Judge  thought  was  applicable  to 
this  particular  case.  Now  rule  58  is  in 
these  terms :  "  The  Court  may,  in  any 
matter  where  it  shall  appear  necessary  for 
the  purposes  of  justice,  make  an  order  for 
the  examination  upon  oath  before  the 
Court,  or  any  officer  of  the  Court,  or  any 
other  person,  and  at  any  place,  of  any 
witness  or  person,  and  may  empower  any 
party  to  any  such  matter  to  give  such 
deposition  in  evidence  therein  on  such 
terms  (if  any)  as  the  Court  may  direct." 
Now,  that  substantially  corresponds  with 
Order  XXXVII.  rule  5  of  the  present 
Rules  under  the  Judicature  Act,  and  it  is 
contended  that  that  rule  empowers  the 
Court,  in  any  matter  where  there  is  no 
contentious  litigation  in  progress,  to  order 
a  person  to  attend  and  be  examined  for 
the  purposes  of  discovery. 

Now,  I  am  of  opinion  that  rule  58  has 
no  such  operation.  When  one  comes  to 
look  at  Order   XXXVII.   rule   5,  from 
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which  rule  58  has  been  taken,  it  is  found 
forming  part  of  an  order  relating  not  to 
disoovery,  but  to  evidence  generally.  So 
fiar  as  discovery  is  concerned,  the  rules 
regarding  it  are  to  be  found  in  Order 
XXXI. ;  and  discovery  can  be  obtained 
either  by  means  of  affidavits,  or  by  com- 
pelling the  production  of  documents  to  the 
parties  to  the  suit,  and  from  them  alone. 
That  is  the  provision  relating  to  discovery. 
But  when  you  come  to  evidence,  Order 
XXXVII.  provides  in  the  first  instance 
that  witnesses  are  to  be  examined  vitxt 
voce,  unless  it  is  otherwise  ordered ;  and 
then  rule  5  lays  down  the  rule  to  be 
followed  where  it  is  thought  necessary 
for  the  purposes  of  justice  that  an  order 
for  the  examination  of  witnesses  otherwise 
than  viva  voce  at  the  trial  shoidd  be  made. 
Now,  to  my  mind,  it  is  quite  impossible  to 
read  that  rule,  appearing  where  it  does, 
without  seeing  that  it  applies  merely  to 
the  examination  of  a  witness  for  the  pur- 
pose of  obtaining  his  testimony  in  a  matter 
which  is  in  litigation  between  contesting 
parties.  The  whole  scope  of  the  Order  is 
directed  to  the  question  of  how  testimony 
in  an  action,  and  for  the  purposes  of  an 
action,  is  to  be  obtained.  ^  That  there 
must  be  an  action  and  litigating  parties 
appears  to  me  to  be  very  clearly  shewn  by 
that  part  of  the  Order  which  relates  to 
perpetuating  testimony  commencing  with 
rule  36.  Now,  rule  35  says,  "  Any  person 
who  under  the  circumstances  allied  by 
him  to  exist  becomes  entitled  upon  the 
happening  of  any  future  event  ....  to 
any  estate  or  interest  in  any  property,  real 
or  persona],  the  right  or  claim  to  which 
cannot  by  him  be  brought  to  trial  before 
the  happening  of  such  event,  may  com- 
mence an  action  to  perpetuate  any  testi- 
mony which  may  be  material  for  establish- 
ing such  right  or  claim."  Now,  one  would 
have  thought,  if  there  ever  was  a  case  in 
which  it  would  be  permissible  to  examine 
witnesses  for  the  purpose  of  discovery,  that 
that  might  be  such  a  case;  but  rule  37 
provides  that  **  witnesses  shall  not  be  ex- 
amined to  perpetuate  testimony  unless  an 
action  has  been  commenced  for  the  pur- 
pose." So  that  before  you  can  examine 
witnesses  for  that  purpose  there  must  be 
an  action,  there  must  be  litigating  parties, 
and  there  must  be  also  an  opportunity 


given  to  the  other  side  to  appear  and 
cross-examine  the  proposed  witnesBes. 
Now  in  Warner  v.  Mosses  (2)  the  late 
Master  of  the  Rolls,  having  to  deal  with 
Order  XXXVII.  rule  4  of  the  Rules  of 
Court,  1875  (which  substantially  oarre- 
sponds  with  the  Order  XXXVII.  rule  5 
of  the  present  rules),  says,  "  I  do  not  intend 
to  cut  down  the  genendity  of  its  terms,  but 
it  is  confined  to  cases  in  which  it  appears 
*  necessary  for  the  purposes  of  justice.' " 
Now,  it  cannot  be  necessaiy  for  the  pur> 
poses  of  j  ustioe  to  examine  witnesses  before 
the  trial  who  can  attend  at  the  trial,  and 
accordingly  this  rule  of  the  Order  has 
been  used  in  the  cases  mentioned  in  Mr. 
Wilson's  book  where  witnesses  are  going 
abroad,  or  who  j&om  age  or  illness  or  other 
infirmity  are  likely  to  be  unable  to  attend 
the  trial,  and  then  they  are  examined  de 
bene  esse  in  the  usual  way ;  but  to  have 
such  an  order  you  must  have  evidence 
that  the  witness  cannot  attend  the  trial 
I  do  not  wish  to  confine  the  effect  of  this 
rule  to  the  cases  I  have  mentioned.  It 
does  extend,  no  doubt,  as  it  says,  to  all 
cases  where  it  shall  appear  "  necessary  for 
the  purposes  of  justice."  Now,  it  wUl  be 
observed  that  the  late  Master  of  the  Rolls 
does  not  suggest  that  there  can  be  any 
case  where  it  is  necessary  for  the  purpose 
of  justice,  unless  there  is  litigation  and  a 
trial  in  contemplation,  and  some  reason 
or  other  why  the  witnesses  cannot  be 
examined  at  the  trial.  He  goes  on  to  say, 
**  Now,  having  said  this  much,  I  am  not 
aware  of  any  case  where  it  can  be  neces- 
sary for  the  purposes  of  justice  that  wit- 
nesses should  be  examined  ex  parte,  I  do 
not  say  such  a  case  cannot  arise,  but,  as  a 
general  rule,  a  witness  should  not  be  ex- 
amined ex  parte.^  So  much,  therefore, 
for  the  view  which  the  late  Master  of  the 
Rolls  took  of  a  precisely  similar  role  under 
the  old  rules.  I  say  ''precisely  similar," 
because,  although  undoubtedly  under  Order 
XXXVII.  rule  5  of  the  present  rules  a 
witness  can  be  examined  not  only  beHoie 
an  examiner  but  also  before  the  Couit, 
that  cannot  in  the  slightest  degree  alter 
the  construction  of  the  rules,  or  extend 
the  power  of  the  Court  so  as  to  enable 
the  Court  to  turn  that  which  was  in- 
tended merely  for  the  purpose  of  obtainiog 
testimony  in  a  pending  action  into  a  power 
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to  obtain  discovery,  not  for  the  purpose  of 
any  pending  action  whatever,  but  to  see 
whether  there  is  ground  for  bringing  an 
action  in  future  against  some,  as  yet,  un- 
ascertained person.  Now,  to  the  same 
effect  are  theobservations  made  by  the  same 
learned  Judge  in  Ex  parte  WiUey  ;  va  re 
Wright  (3).  Speaking  of  this  power  to 
examine  a  witness  for  the  purpose  of  dis- 
covery, he  says :  ''  It  is  a  power,  not  to 
summon  a  man  as  a  witness,  but  to  sum- 
mon him  for  the  purpose  of  discovery, 
and  he  is  treated  in  a  totally  different  way 
from  a  witness.  You  cannot  ask  a  witness 
the  questions  you  can  ask  a  man  sum- 
moned under  section  96.  There  are 
certain  cases,  where  a  witness  proves  to 
be  hostile  to  the  person  calling  him,  in 
which,  by  permission  of  the  Court,  you 
can  cross-examine  him  and  ask  him  ques- 
tions somewhat  similar  to  those  which 
yon  can  ask  under  section  96 ;  but  even 
then  you  cannot  go  so  far  as  you  can 
under  this  section  in  the  shape  of  dis- 
covery. It  is  framed  with  a  different 
view  from  that  of  compelling  a  man  to 
give  testimony.  It  is  not  testimony,  but 
discovery  emphatically  which  is  its  ob- 
ject. Now,  that  is  a  very  grave  power  to 
entrust  to  any  Court  or  any  man,  namely, 
power  to  summon  any  other  man  whom 
you  suspect  (for  mere  suspicion  will  do) 
to  be  capable  of  giving  information,  and 
to  get  any  information  from  him,  although 
that  information  may  be  extremely  hostile 
to  the  interests  of  the  man  himself.  It  is 
a  power  which,  so  far  as  I  know,  is  found 
nowhere  except  in  bankruptcy  and  the 
winding-up  of  companies  (which  is  a  kind 
of  banicruptcy) ;  it  is  a  very  extraordinary 
power  indeed,  and  it  ought  to  be  very 
carefully  exercised."  Now,  it  is  certainly 
remarkable  that  the  late  Master  of  the 
Bolls  should  use  language  of  that  kind, 
if  it  be  true,  as  has  been  contended,  that 
Order  XXXVII.  rule  5  had  given  the 
same  identical  power  of  discovery  to  all 
Courts,  and  in  all  matters  whatever.  It 
appears  to  me  that  these  considerations 
are  quite  sufficient  to  dispose  of  the  con- 
tention that  this  is  a  power  which  can  be 
exerdsed  under  rule  58.  To  my  mind 
rule  58  is  for  a  totally  different  pm*pose — 
Uiat  is  to  say,  for  the  purpose  of  procuring 
beforehand,  where  necessary  for  the  pur- 


MXCHAKtiMAft  1884  to  MlCHAKtiMAS  1885. 


40S 


poses  of  justice,  that  evidence  which,  as  a 
general  rule  and  in  the  absence  of  special 
circimistances,  ought  to  be  given  at  the 
trial ;  and  it  is  a  power  which  only  exists 
where  there  is  litigation  actually  com- 
menced between  definite  persons,  and 
where  therefore  there  can  be  an  examina- 
tion, not  ex  parte,  but  with  the  other 
side  at  liberty  to  attend  and  put  questions 
in  cross-examination.  It  is  also  a  strong 
remark  that  if  this  rule  58  contains  the 
power  which  is  suggested,  section  27  has 
really  no  reason  whatever  for  its  existence. 
Now  I  come  to  section  27,  because  it 
was  contended  that  if  the  power  does  not 
exist  under  rule  58,  at  all  events  it  ex- 
ists under  section  27.  Now,  section  125, 
with  which  we  have  primarily  to  deal, 
contains  this  provision  (sub-section  6) : 
"  With  the  modifications  hereinafter  men- 
tioned, all  the  provisions  of  Part  iiL  of 
this  Act,  relating  to  the  administration  of 
the  property  of  a  bankrupt,  shall,  as  £bj^ 
as  the  same  are  applicable,  apply  to  the 
case  of  an  administration  order  under  this 
section  in  like  manner  as  to  an  order  of 
adjudication  under  this  Act."  Therefore, 
there  you  have  an  express  provision  that 
the  provisions  of  Part  iii.  of  the  Act,  with 
the  modifications  there  mentioned,  shall 
apply  to  the  administration  in  bankruptcy 
of  an  estate  of  a  person  dying  insolvent. 
Sub-section  5,  which  immediately  precedes 
it,  does  not  really  at  all  extend  sub-section 
6,  because  sub-section  5  says  this: — 
''Upon  an  order  being  made  for  the 
administration  of  a  deceased  debtor's 
estate,  the  property  of  the  debtor  shall 
vest  in  the  official  receiver  of  the  Court 
as  trustee  thei*eof,  and  he  shall  forthwith 
proceed  to  realise  and  distribute  the  same 
in  accordance  with  the  provisions  of  this 
Act'*  Now,  the  provisions  with  regard 
to  realisation  and  distribution  form  a 
portion  of  the  sections  comprised  in  Pkrt 
iii.  of  the  Act.  Part  iii.  begins  with 
section  37,  and  extends  to  the  end  oi  sec- 
tion 65 ;  the  provisions  with  regard  to 
realisation  of  property  begin  with  section 
50,  and  extend  to  section  57 ;  and  those 
with  regard  to  distribution  begin  with 
section  58,  and  extend  to  section  65.  So 
that  sub-section  6  does  really  extend  the 
provisions  of  sub-section  5,  and  makes 
not  merely  those  provisions  which  I  have 
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referred  to  of  Part  iii.,  but  the  whole  of 
Part  iii.  applicable  to  the  administration 
of  the  property  of  an  insolvent  debtor 
under  an  administration  order.  Now, 
when  one  turns  to  section  27,  it  is  not 
within  Part  iii.  of  the  Act  at  all,  and  it 
provides  as  follows :  "  The  Court  may, 
on  the  application  of  the  official  receiver 
or  trustee,  at  any  time  after  a  receiving 
order  has  been  made  against  a  debtor, 
summon  before  it  the  debtor,  or  his  wife, 
or  any  person  known  or  suspected  to  have 
in  his  possession  any  of  the  estate  or 
effects  belonging  to  the  debtor,  or  supposed 
to  be  indebted  to  the  debtor,  or  any  person 
whom  the  Court  may  deem  capable  of 
giving  information  respecting  the  debtor, 
his  dealings  or  property,  and  the  Court 
may  require  any  such  persons  to  produce 
any  documents  in  his  custody  or  power 
relating  to  the  debtor,  his  dealings  or 
property.''  But  the  sub-sections  to  which 
I  have  referred  of  section  125  do  not 
apply  to  section  27,  and  I  cannot  say  that 
they  impliedly  make  it  applicable.  Conse- 
quently I  think  one  is  bound  by  WUUy'a 
Case  (3),  which  is  substantially  similar  to 
this,  and  one  must  have  regard  to  the  actual 
language  of  section  27 ;  and,  having  regard 
to  the  actual  language,  it  does  not  apply 
to  a  case  in  which  an  estate  of  an  insol- 
vent person  is  being  administered  in  bank- 
ruptcy. It  may  be  a  very  convenient 
thing  that  the  official  receiver  in  such  a 
case  should  have  the  power  contained  in 
section  27 ;  but  what  we  have  to  see  is ' 
that  the  Legislature  has  said  either  ex- 
pressly or  impliedly  that  he  shall  have 
that  power.  Looking  at  the  principles  laid 
down  in  Ex  parte  WtUey  (3),  I  come  clearly 
to  the  opinion  that  no  such  power  has  been 
given  by  the  Legislature.  It  was  open  to 
the  Legislature  at  the  time  when,  in  sec- 
tion 125,  it  was  provided  by  sub-section  6 
that  the  provisions  of  Part  iii.  of  the  Act 
should  apply,  also  to  have  provided  that 
the  provisions  of  section  27  should  apply 
as  well ;  but  the  Legislature  has  not  done 
so.  It  has  nowhere  said  that  a  receiving 
order  is  to  be  regarded  as  being  the  same 
thing  as  an  administration  order,  or  that 
a  person  known  or  suspected  to  have  in 
his  possession  any  estate  or  effects  belong- 
ing to  the  debtor  is  to  be  regarded  as  if 
he  were  a  person  known  or  suspected  to 


have  in  his  possession  any  property  be- 
longing to  a  deceased  person  whose  estate 
is  being  administered  in  bankruptcy. 
Now,  as  the  Legislature  has  not  chosen 
to  say  that,  in  my  opinion  we  clearly  can- 
not take  upon  ourselves  to  say  it  for  the 
Legislature.  We  should  be  doing  that 
very  thing  which  the  late  Master  of  the 
BoUs  in  Ex  pa/rte  Willey  (3)  says  we  ought 
not  to  do — we  should  be  legislating,  and 
not  interpreting  the  Act. 

For  these  reasons  I  think  the  order  ap- 
pealed against  must  be  set  aside. 

Wills,  J. — I  am  of  the  same  opinioa, 
and  have  but  little  to  add  to  the  judgment 
of  my  brother  Cave. 

It  seems  to  me  that  it  is  not  incon- 
venient to  approach  this  case  in  the  reverse 
order,  and  to  look  to  what  the  Act  says; 
because  I  think  a  consideration  of  what 
the  Act  of  Parliament  says  helps  one  to 
the  meaning  of  rule  58,  which  was  made 
under  the  Act  of  Parliament  and  intended 
to  be  ancillary  to  it. 

Now,  in  the  Act  of  Parliament  provisions 
are  made  for  administering  insolvent  es- 
tates upon  different  principles  from  those 
which  regulate  the  administration  and  dis- 
tribution of  solvent  estates.  There  does 
not  seem  to  be  any  particular  reason,  when 
the  neceBsary  mad^iy  is  pix>vid;i  for 
carrying  out  the  administration  upon 
the  altered  principles,  for  clothing  the 
Court  which  is  to  administer  the  insolvent 
estate  with  extraordinary  powers  which 
it  does  not  possess  in  the  case  of  the  sol* 
vent  estate.  Accordingly,  the  Legislature 
does  not  seem  to  have  done  so,  because  by 
sub-section  6  they  spedfically  point  out 
the  particular  provisions  of  the  Bank- 
ruptcy Act  which  they  intend  shall  apply 
in  order  to  work  out  the  enactment  that 
the  insolvent  estate  shall  be  administered 
according  to  the  principles  of  the  law  of 
bankruptcy.  According  to  all  ordinaiy 
interpretation,  where  it  is  specifically  en- 
acted that  the  provisions  of  a  particular 
part  of  a  statute  shall  apply,  it  is  intended 
that  the  provisions  of  the  other  part  of 
the  Act  shall  not  apply.  Unless  there  is 
some  cogent  reason  for  departing  from 
that  almost  universal  canon  of  interpreta- 
tion, it  ought  not  to  be  departed  from. 
But  it  has  been  contended  that  there  are 
reasons  for  such  a  departure  in  the  prBoeot 
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oue.    One  of  them  is,  that  sub-eection  5 
of  section  125  directs  the  official  reoeiyer 
of  the  Goort)  as  trustee,  to  realise  and 
distribnte  the  property  in  aooordanoe  with 
the  provisions  of  the  Act;   and  it  has 
been  argued  that  inasmuch  as  section  27 
was  a  part  of  the  machinery  of  distribution, 
therefore  that  is  to  apply.     Now,  I  think, 
when  you  come  to  look  at  Part  iii.  and 
find  that  it  contains  two  groups  of  sections, 
one  of  which  is  headed  ''  ReaJiaation  "  and 
the  other  ''  Distribution,"  it  is  dear  that 
section  125,  sub-section  5,  meant  to  speak 
of  realisation  and  distribution  in  the  sense 
which  would  be  proper  when  the  next  sub- 
section was  going  to  incorporate  Part  iii.  of 
the  Act,  and  that  it  really  meant  to  point 
to  that  group  of  sections  which  are  so 
headed  in  the  Act.     If  that  be  so,  there  is 
no  reason  for  going  beyond  Part  iii.;   and 
when  we  come  to  look  at  section  27  we 
could  only  apply  it  by  rejecting  the  ma- 
terial part  of  the  enactment,  because  the 
power  is  only  given  there  at  any  time  after 
a  "  receiving  order  **  has  been  made  against 
a  debtor.      It  is  impossible  to  satisfy  these 
words  in  the  case  of  an  administration 
suit,  because  there  is  no  receiving  order, 
and  Mr.  Mackenzie  is  driven  to  say  that 
there  is  something  which  will  answer  the 
same  purpose.     But  the  suggested  method 
of  interpretation  is  one  which  cannot  be 
applied  consistently  with  the  language  of 
the  Act  of  Parliament.     Here  you  have 
an  Act  of  Parliament  which  has  made,  in 
special  cases  only,  a  departure  from  the 
principles  upon  which  people  are  called 
upon  to  give  testimony  in  Courts  of  justice. 
Again,  the  expression  of  one  thing  is,  ac- 
cording to  all  ordinary  rules  of  inteipre- 
tation,  the  exclusion  of  that  which  goes 
beyond  it,  and  the  &ct  of  the  Legislature 
having  made  these  special  provisions  in 
section  27  is  a  tolerably  dear  indication 
that  legislation  was  wanted  to  introduce 
a  new  and  exceptional  principle  and  mode 
of  action  in  such  matters,  and  also  that  it 
was  only  in  the  cases  provided  by  section 
27  that  such  exceptional  modes  of  dealing 
with  witnesses  were  to  be  introduced  and 
enforced.     This  consideration  appears  to 
me  to  throw  light  upon  what  is  meant  by 
rule  58,  whidi  was  intended  to  carry  out 
the  Act.      Now,  if  this  rule  went  beyond 
the  provisions  of  the  Act,  and  introduced 
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a  new  method  of  dealing  with  the  rights 
and  property  of  strangers  by  subjecting 
them  to  a  new  disdpline  which  the  Act  of 
Parliament  has  not  provided  for,  then  it 
has,  within  the  language  of  sub-section  4 
of  section  127,  extended  the  jurisdiction 
of  the  Court,  and  is  uUra  vires.  I  do  not 
think  the  rule  has  done  so,  but  intended 
only  to  make  supplemental  provisions  for 
the  more  easy  working  of  the  general 
power  of  the  Court,  as  a  Courts  to  get  tes- 
timony, and  subject  to  the  general  prind- 
ples  which  regulate  the  admission  of  testi- 
mony. I  think,  therefore,  that  the  argu- 
ment that  this  order  can  be  suppoited 
imder  rule  58  fiedls. 

On  the  above  grounds  I  am  of  opinion 
that  the  order  in  this  case  cannot  be  sup- 
ported, and  that  this  appeal  must  be 
allowed. 

Appeal  aiUowed^  with  costs. 


Solidtors — Jaqnes,  Layton  k  Jaques,  agents  for 
Scholefield  Sc  8on,  Dewnbory,  for  appellants ; 
SSolicitoro  to  the  Board  of  Trade,  for  offidal 
receiver. 


[IN  THE  COUBT  OP  APPEAL.] 
1885.     Itbower    {executrix)    v.    the 
June  3.  J  LAW  life  assurance  socibtt.* 

Prctclice — Action — Trial  by  Judge  with 
Jwry — Order  XXX7I.  rides  4,  6,  a/nd  7. 

A  party  who  desires  that  an  action  shall 
he  tried  wUh  a  jury  must  obtain  an  order 
to  that  qfect;  and  if  the  case/alls  within 
Order  XXXVI.  rule  6,  the  Master  has  no 
discretion^  but  must  make  the  order. 

Appeal  from  a  decision  of  the  Divisional 
Court. 

The  plaintiff,  as  executrix  of  her  hus- 
band, brought  this  action  against  the 
defendants  to  recover  on  a  policy  alleged 
to  have  been  bought  by  her  husbcmd. 
She  took  out  a  summons  for  an  order  to 
have  the  action  tried  with  a  common  jury, 
but  the  Master  dismissed  the  summons, 
indorsing  upon  it  the  words  ''  No  order." 

*  Coram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  L  J. 
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Tratver  v.  Law  Life  Auurance  Society,  Affp, 

The  Divisional  Court  (Pollock,  B.,  and 
Manisty,  J.)  affirmed  the  dedEdon  of  the  1885. 

Master.  April  22,  23. 

The  plaintiff  appealed  in  person. 


MBLUSS  AKD  ANOTHER  «. 
THE  SHIBLET  AND  FREK- 
MANTLE  LOCAL  BOARD 
OF  HEALTH. 


J,  M.  Mooraom^  for  the  defendants. — 
The  main  questions  in  the  action  are 
whether  the  husband  was  merely  a  bare 
trustee,  and  whether  the  Statute  of  Limita- 
tions was  applicable.  These  are  ques- 
tions to  be  determined  on  the  summons, 
and  as  the  action  could  formerly  have  been 
brought  either  at  Common  Law  or  in  the 
Court  of  Chancery,  the  case  fisJls  within 
Order  XXXVI.  rule  4,  and  the  Master 
was  therefore  justified  in  refusing  to  make 
an  order  for  the  action  to  be  tried  with  a 
jury.  Horn  v.  The  Anglo-Austrcdian 
Life  Insurance  Company  (1),  and  Order 
XXXVI.  rule  6  were  referred  to. 

Brett,  M.II. — ^We  have  consulted  the 
other  members  of  this  Court,  and  they 
have  justified  our  opinion  that  the  present 
action  is  one  which  the  Court  of  Chancery 
would  not  have  entertained.  The  case, 
therefore,  is  not  within  rule  4  of  Order 
XXXVI. ;  nor  has  it  been  shewn  to  fall 
within  any  of  the  excepted  cases  mentioned 
in  that  Order.  But  it  is  within  rule  6  ; 
and,  taking  that  rule  together  with  rule  7, 
the  result  is  that  a  person  who  has  a  right 
to  have  a  case  tried  with  a  jury  must  get 
an  order  to  that  effect.  But  where  such  an 
application  is  made  in  a  case  which  is  not 
within  any  of  the  exceptions,  the  Master 
has  no  discretion,  but  must  make  an  order 
for  the  action  to  be  tried  with  a  jury. 
The  indorsement  here  of  "  No  order  "  was 
therefore  wrong,  and  the  appeal  must  be 
allowed. 

Bagoallat,  L.J.,  and  Bowen,  L.J., 
concurred. 

Appeal  allowed'. 


Solicitors— Walters,  Deverell  &  Cfo.,  for 
defendants. 


(1)  30  Law  J.  Bep.  Chanc.  611. 


Public  Health  Act,  1875  (38  A  39  YvA. 
c.  55),  88. 174  ofnd  193— Zoco^  Govemmetii 
— Contract  with  Urban  Authority  for 
Amount  exceeding  60L — Contract  not  under 
Seal — Confirmation  under  Seal  before 
Completion  of  Contra^st — Officer  of  Local 
Authority  inter ested  in  Contract  made  with 
Local  Authority — Validity  of  Contract, 

It  is  competent  for  an  urban  authority, 
honestly  amd  for  the  advantage  of  ihnr 
district f  to  confirm  under  their  eeal  a  pre- 
vious  contract  not  under  seal  for  an  amount 
exceeding  bOL  before  such  covUra^  is  com- 
pletely executed,  so  cu  to  render  the  contract 
vaUd  unthin  section  174  of  the  PvJtHe 
Health  Act,  1875. 

A  contract  not  under  seal,  made  by  an 
urban  authority,  whereof  the  value  or 
a/mouni  in  fact  exceeds  502.,  is  invalid  by 
reason  of  section  17  i  of  the  Public  Health 
Act,  1875,  notwithstanding  that  at  the 
time  of  entering  into  the  contract  it  was 
uncertain  what  would  be  the  value  or 
amownt  of  the  contract  when  executed, 

Eaton  V.  Basker  (50  Law  J.  Bep.  Q.B. 
444;  Law  Bep.  7  Q.B.  D.  529)  distinr 
guished, 

A  contra>ct  made  with  a  local  authority 
is  vjot  rendered  void  under  section  193  <^ 
the  Public  Health  Act,  1875,  by  reason 
that  an  officer  or  servant  of  the  local  au- 
thority is  concerned  or  interested  in  the 
contract. 

Action  tried  in  London  before  Gave^  J., 
without  a  jury. 

The  daim  was  to  recover  5302.  Is.  5d., 
money  payable  by  the  defendants  for  work 
done,  money  paid,  and  expenses  inctorred 
for  the  defendants  by  the  plaintifis  as 
engineers. 

The  £EtctB  as  proved  at  the  trial  wen, 
so  far  as  material,  as  follows : — 

The  plaintiffe,  John  Charles  MeUiss  and 
John  iSose  Pim,  were  civil  engineers,  and 
the  defendants  were  an  urban  saniiaiy 
authoriiy  under  the  Public  Health  Act, 
1875. 

In  1881  the  plaintiff  Pirn  wasaj^inted 
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surveyor  to  the  defendants  at  a  salary  of 
150^  per  annum. 

In  1882  the  defendants,  being  about  to 
carry  out  certain  works  of  drainage  in 
their  district,  entered  into  negotiations  with 
the  plaintiflb  with  a  view  to  employing 
them  as  their  engineers  for  that  purpose ; 
and  on  the  14th  of  November,  1882,  the 
plaintifib  wrote  to  the  defendants  offering 
to  act  as  their  engineers  for  the  drainage 
of  Freemantle  and  for  the  disposal  of  the 
sewage  of  the  defendants'  district,,  and  to 
prepare  all  the  necessary  plans  and  esti- 
mates, charging  as  their  remuneration  four 
per  cent,  on  the  total  outlay,  and  further 
charging  four  guineas  a  day  each  for  at- 
tending Local  €k>vemment  Board  enquiries 
and  Parliamentary  work,  if  required,  to- 
gether with  all  out^f.pocket  expenses, 
and  the  usual  prices  for  copies  of  plans  for 
the  Local  Gbvemment  Board,  and  also 
charging  one  and  a  half  per  cent,  on  the 
total  outlay  for  taking  out  quantities  and 
lithographing,  and  one  and  a  half  per  cent, 
for  printing — ^their  accounts  to  be  paid 
quarterly ;  and  further,  that  in  the  event 
of  Mr.  Melliss  having  to  attend  meetings  of 
the  defendants  at  Shirley  he  would  charge 
four  guineas  a  day  and  out-of-pocket  ex- 
penses. 

The  defendants  accepted  this  offer,  and 
on  the  20th  of  November,  1882,  the  clerk 
to  the  defendants  wrote  to  the  plaintifis 
signifying  such  acceptance ;  but  no  contract 
under  the  seal  of  the  defendants  was 
entered  into. 

Between  November,  1882,  and  October, 
1883,  the  plaintiffs,  in  pursuance  of  this 
arrangement,  performed  work  and  services 
for  the  defendants  exceeding  50^.  in 
amount. 

In  October,  1883,  the  plaintiff  Melliss 
wrote  to  the  defendants,  stating  that  it 
was  usual  for  agreements  between  local 
boards  and  engineers  to  be  under  seal,  and 
enclosing  the  following  memorandum  of 
agreement,  to  which  the  defendants  were 
requested  to  affix  their  seal : — 

«  Memorandum  of  agreement. — ^Whereas 
the  Shirley  and  Freemantle  Local  Board  of 
Health  are  about  to  carry  out  works  for 
the  drainage  of  Freemantle  and  for  the 
disposal  of  the  sewage  of  the  combined 
district,  and  have,  under  date  1 4th  Novem- 
ber, 1882,  received  an  offer  from  John 
Vol.  64.— Q.B. 
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Charles  Melliss,  civil  engineer,  of  232 
Gresham  House,  London,  E.O.,  and  John 
Bose  Hall  Pim,  civil  engineer,  of  61  Above 
Bar  Street,  Southampton,  to  act  as  their 
engineers  for  the  same,  and  to  prepare  all 
the  necessary  plans  and  estimates,  charg- 
ing as  their  remuneration  four  per  cent, 
on  the  total  outlay,  and  further  charging 
in  addition  four  guineas  a  day  each  for 
attending  Local  Government  Bo£ird  enqui- 
ries and  Parliamentary  work,  if  required, 
as  well  as  all  out-of-pocket  expenses,  and 
the  usual  prices  for  copies  of  plans  for  the 
Local  Government  Board,  and  further 
charging  in  addition  one  and  a  half  per 
cent,  on  the  total  outlay  for  taking  out 
quantities  and  lithographing,  and  a  fur- 
ther half  per  cent,  for  printing,  their  ac- 
counts to  be  paid  quarterly :  Further,  that 
in  the  event  of  Mr.  Melliss  having  to  attend 
meetings  of  the  local  board  at  Shirley,  he 
would  charge,  in  addition,  the  sum  of  four 
guineas  a  day  and  out-of-pocket  expenses: 
And  whereas  the  said  Shirley  and  Free- 
mantle Local  Board  of  Health  did  accept 
such  offer,  such  acceptance  being  conveyed 
to  Messrs.  Melliss  <k  Pim  in  a  letter  from 
W.  Grodfrey  Newman,  Esquire,  clerk  to 
the  said  board,  under  date  20th  November, 
1882,  the  seal  of  the  said  local  board  is,  in 
confirmation  of  such  agreement  and  con- 
tract, hereby  attached  this  2nd  day  of 
November  in  the  year  1883  in  presence 
of 

The  seal  of  the  defendants  was  affixed 
to  this  memorandum  on  the  2nd  of  No- 
vember, 1883,  which  fact  was  attested  as 
follows : — 

''The  seel  of  the  above-named  urban 

authority  was  hereunto  affixed  at  a  meeting 

of  the  said  authority  by  Henry   Lewis, 

chairman  of  the  board,  in  the  presence  of 

"  W.  Godfrey  Newman, 

Solicitor,  Southampton, 
Clerk  to  the  said  Board." 

The  great  bulk  of  the  services  in  respect 
of  which  the  action  was  brought  were 
rendered  by  the  plaintiffs  prior  to  the  2nd 
of  November,  1883,  but  a  few  items  of  the 
claim  occurred  after  that  date.  In  March, 
1884,  a  new  local  board  was  elected,  which 
decided  to  abandon  the  drainage  scheme, 
and  refused  to  pay  the  plaintiffs'  account, 
and  the  plaintiffs  commenced  their  action 
in  October,  1884. 

3  O 
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The  defendants,  without  admitting  any 
liability  under  their  agreement  with  the 
plaintifib,  paid  200^.  into  Court. 

Evidence  was  given  as  to  the  services 
rendered  by  the  plaintiffs,  and  as  to  the 
reasonableness  of  their  charges. 

The  facts  and  arguments  in  reference  to 
the  item  of  62Z.  89.,  part  of  the  plaintiffs' 
claim,  appear  sufficiently  from  the  judg- 
ment. 

Meadows  Whiter  Q.C»y  and  Muir  Mac- 
kenzie, for  the  plaintiffs. 

Charles,  Q,G,  {F,  0,  Crump  with  him), 
for  the  defendants,  submitted  that  there 
must  be  judgment  for  the  defendants. 
First,  there  is  no  contract  under  seal  as 
required  by  section  174  of  the  Public 
Health  Act,  1875— HurU  v.  The  Wimble^ 
don  Local  Board  (1)  and  Young  v.  The 
Mayor  due.  of  Leamington  (2) ;  and  if  the 
original  contract  is  void,  the  alleged  rati- 
fication under  seal  of  the  2nd  of  Novem- 
ber, 1883,  is  worthless — The  Aahhury  RaiU 
vxiy  Carriage  and  Iron  Compam.y  v.  Eicke, 
per  Lord  Chelmsford  (3). 

[Cavb,  J. — That  was  a  contract  which 
could  not  be  made  at  all  by  the  company. 
No  formality  whatever  would  have  made 
the  contract  good,  because  it  was  ultra 
vires.  The  contract  here  was  not  ultra 
vires  of  the  local  board.' 

If  in  law  it  was  nothing,  it  cannot  be 
ratified ;  you  cannot  ratify  what  does  not 
exist. 

[Cave,  J. — There  is  a  great  distinction 
between  a  case  where  a  part  of  the  work 
remains  to  be  done,  and  where  there  is 
therefore  a  consideration  in  the  agreement 
on  the  one  side  to  complete  the  work  for 
the  promise  on  the  other  side  to  pay  for  the 
past  and  future  work,  to  which  promise 
the  seal  is  affixed,  and  a  case  in  which  all 
the  work  contracted  for  has  been  done.] 

In  this  case,  when  the  seal  was  affixed, 
the  whole  work  claimed  for  was  done,  ex- 
cept five  items.  To  hold  that  this  can  be 
done,  is  to  deprive  the  ratepayers  of  the 
benefit  of  this  section.     Secondly,  Pim  and 

(1)  48  Law  J.    Bep.   C.P.  207;    Law  Rep. 
4  C.P.  D.  48. 

(2)  52  Law  J.    Rep.   Q.B.   713;    Law   Rep. 
8  App.  Cas.  617. 

(3)  44  Law  J.  Rep.  Exch.  186,  at  p.  202 ;  Law 
Rep.  7  H.L.  663,  at  p.  679, 


Melliss  were  associated,  and  the  contract 
is  between  the  local  board  and  its  officer. 
Section  193  of  the  Public  Health  Act, 
1875,  says  that  an  officer  of  a  local  autho- 
rity shall  not  be  concerned  or  interested  in 
a  contract  made  with  such  authority — that 
is  to  say,  that  he  shall  not  be  entitled  to 
sue  upon  such  contract. 

[Cave,  J. — The  section  does  not  say  that 
the  contract  shall  be  void.  Atkinson  v. 
The  Newcastle  and  Gateshead  Wetter  Com- 
pany (4),  Couch  v.  Steel  (5),  and  Stevens 
V.  Jeacodce  (6)  were  referred  to.] 

The  words  of  the  statute  are  prohibi- 
tory, and  render  the  contract  void — Leake 
on  Contracts,  ed.  1867,  pp.  376,  377. 

Muir  Mackenzie  replied. 

Cave,  J. — This  case  is  one  of  some  Htile 
difficulty,  and  some  rather  important  que»- 
Uons  have  been  raised  before  me.  EEaving, 
however,  had  time  since  yesterday  to  con- 
sider it,  I  am  prepared  at  once  to  give  my 
judgment  on  the  points  which  have  been 
raised. 

The  first  question  that  was  raised  was 
that  the  plaintiffs  were  not  entitled  to 
recover  at  all,  upon  the  ground  that  there 
was  no  contract  under  seal  as  required  by 
the  174th  section  of  the  Act. 

The  facts  are  these.  In  November, 
1882,  it  was  contemplated  that  a  very 
large  sum  of  money  would  be  laid  out  in 
draining  a  part  of  the  defendants'  distzict 
and  improving  the  outfall  of  other  parts 
of  the  district,  and  it  was  necessary  under 
these  circumstances  to  employ  engineers 
of  skill  and  experience  to  superintend 
works  of  such  magnitude.  Thereupon  an 
arrangement,  contained  in  letters  <^  tJie 
14th  and  20th  of  November,  1882, 
was  entered  into  with  Messrs.  Melliss 
<fe  Pim,  by  which  they  were  to  do  con- 
jointly the  engineering  work,  and  they 
were  to  be  paid  at  the  rate  of  four  per 
cent,  upon  the  outlay,  with  certain  special 
allowances  for  incidental  matters  which 
might  or  might  not  occur  during  the  pro- 
gress of  the  scheme.  That  arrangement 
having  been  made,  a  good  deal  of  work  of 
one  kind  or  another  waa  done  by  the 

(4)  46  Law  J.   Rep.   Q.B.  775 ;   Law  Repu 
2  Ex.  D.  441. 

(5)  3  E.  &  B.  402  ;  23  Law  J.  Rep.  Q.B.  121. 

(6)  11  Q.B.Rcp.731 ;  17  Law  J.  Rep.  Q.B.  163. 
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H&      But    somewhere    about  No- 
1883,  it  occurred,  or  was  suggested, 
that  they  weie  not  in  a  position 
-ork  was  done  to  maintain  an 
t  the  local  board,  by  reason  of 
any  contract  under  seal ;  and 
^  that  the  memorandum  of 
ber,  1883,  was  prepared, 
'tes  that  the  board  of 
carry  out  works  for 
<^  and  for  the  dis- 
he  combined  dis- 
'3r  made  in  the 
A-ember,  1882,  and 
.a  recites  that  the  defen- 
u  that  offer  in  a  letter  from 
iK  of  the  20th  of  November,  1882, 
.  that  now,  in  confirmation  of  the  agree- 
ment, the  seal  of  the   board  was  duly 
attached. 

Now  it  seems  to  me,  looking  at  the  pecu- 
liar circumstances  of  the  case,  that  there 
was  on  the  2nd  of  November,  1883,  a  per- 
fectly good  agreement,  and  one  authenti- 
cated with  the  seal  of  the  board.     What 
took  place  as  far  as  one  could  gather  seems 
to  have  been  this :  the  plaintiiflb,  as  I  have 
said,  finding  that  they  were  not  in  posses- 
sion of  a  contract  under  seal — and  that 
consequently,  while  on  the  one  hand  they 
were  not  bound  to  proceed  with  their  work 
as  engineers,  on  the  other  hand  they  would 
notbeentitled  toany  remuneration — ^appear 
to  have  gone  to  the  board  and  made  this 
arrangement  with  them  : — *'  We  will  go  on 
with  our  contract  on  the  footing  upon 
which  we  have  been  going  on  all  along  ]  we 
will  do  what  there  is  left  to  do,  if  you 
will  pay  us  according  to  the  terms  agreed 
upon,  and  will  pay  us  as  if  the  seal  had 
been  affixed  in  November,  1882.''    Now, 
whatever  might  be  the  result  in  point  of 
law  if  the  seal  of  the  local  board  were  not 
affixed  until  after  the  work  was  actually 
done  (upon  which  I  express  no  opinion,  as  it 
is  not  necessary  that  I  should  do  so),  it  ap- 
pears to  me  that  while  the  contract  is  still 
open,  and  while  it  may  fairly  be  contended 
that  it  was  for  the  advantage  of  the  local 
board  that  the  contract  should  be  carried 
out  in  its  integrity,  it  is  open  to  them, 
under  that  state  of  circumstances,  to  affix 
their  seal  to  the  contract,  and  that  by 
80  doing  they  render  the  whole  contract 
good.    If  it  could  have  been  shewn  to 
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me  that  this  document  of  the  2nd  of 
November,   1883,  was  not  entered  into 
honestly  with  a  view  to  the  advantage 
of  the  district,  but  for  the  purpose  simply 
of  putting  money  into  the  pockets  of  the 
plamtifib  which  they  were  not  at  that  time 
in  a  position  to  get,  possibly  some  differ- 
ence might  have  followed  in  my  decision. 
But  no  such  case  has  been  made  out  here ; 
and  I  come  to  the  conclusion  that  in  point 
of  fact  the  memorandum  of  agreement  was 
honestly  made  by  the  board  in  the  belief  that 
under  the  peculiar  circumstances  in  which 
they  then  were  it  was  for  the  interest  of 
the  ratepayers  that  these  gentlemen  should 
continue  to  act  as  engineers;  and  it  was  for 
the  benefit  of  the  ratepayers,  that  although 
some    portions   of   the  work    had    been 
done,  the  plaintiffs  should  be  paid  for  the 
work  which  had  so  been  done  upon  the 
terms  that  they  would  on  their  part  carry 
out  the  contract  in  its  entirety.     I  come 
to  the  conclusion,  in  point  of  fact,  that  that 
was  an  honest  and  bona  fide  agreement 
entered  into  for  the  benefit  of  tiiie  rate- 
payers at  a  time  when  it  was  for  the  bene- 
fit of  the  ratepayers   that  the  plaintiffs 
should  be  bound  to  carry  out  their  agree- 
ment, and  that  consequently  it  is  not  open 
to  the  objection  which  has  been  raised.    I 
come  therefore  to  the  condusion  that  there 
is  a  good  and  binding  agreement  under  seal 
of  tJbe  board. 

The  second  point  made,  which  went  to  the 
whole  case,  was  that  Mr.  Pim  is  an  officer 
of  the  board,  and  that  as  such  officer  of  the 
board  he  is  forbidden  by  section  193  of  the 
Act  to  be  concerned  or  interested  in  any  bar- 
gain or  contract  made  with  the  local  board 
for  the  purposes  of  the  Act.  Now,  whether 
Mr.  Pim  does  or  does  not  fall  within  the 
scope  of  the  section  it  is  not  necessary  for 
me  to  consider  at  the  present  time,  beoause 
I  come  to  the  conclusion  that  even  if  he 
does  fall  within  the  scope  of  the  section, 
the  section  does  not  make  the  contract 
void.     There  is  very  little  authority  to  be 
found  upon  the  subject,  but  I  think  it  may 
be  taken  that  when  the  Legislature  forbids 
that  a  thing  shall  be  done  you  must  look 
to  the  purview,  as  it  is  called,  of  the  Act, 
and  the  surrounding  circumstances,  in  order 
to  see  whether  the  effect  of  the  Act  is  to 
make  the  doing  of  the  thing  forbidden  un- 
lawful, so  that  any  contract  in  which  that 
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thing  exists  as  a  part  is  rendered  a  void 
contract,  or  whether  the  Legislature  intends 
that  the  penalty  for  doing  the  thing  shall 
be  confined  to  the  penalty  which  is  ex- 
pressly declared  in  the  Act  as  following 
upon  the  doing  of  that  which  is  forbidden. 
Now,  considerations  of  public  utility  are 
very  usefully  regarded  when  you  come  to 
consider  whether  the  Legislature  did  or 
did  not  mean  in  such  cases  as  these  that 
the  whole  contract  should  be  void.  There 
is  a  case  which  has  a  slight,  but  not  very 
great,  bearing  upon  this — ^the  case  of  Foster 
v.  The  Oxford  Railway  Company  (7).  That 
was  a  decision  on  the  85th  section  of  the 
Companies'  Clauses  Consolidation  Act  (8 
Vict.  c.  16),  which  enacted  that  ''no  person 
holding  an  office  or  place  of  trust  or  profit 
under  the  company,  or  interested  in  any 
contract  with  the  company,  shall  be  capable 
of  being  a  director."  The  question  raised 
there  was,  whether  the  contract  thereupon 
became  void.  Upon  that  question  Chief 
Justice  Jervis  maikes  the  following  obser- 
vations :  "  There  is  no  doubt,"  he  says, 
''  that  the  mischief  pointed  out  by  Mr. 
Gray  was  that  which  moved  the  Legisla- 
ture to  make  the  provisions  in  question. 
But  we  cannot,  in  order  to  carry  their  in- 
tention more  completely  into  efiect,  impose 
a  larger  penalty  than  they  have  thought 
proper  to  affix.  The  85th  section  enacts 
that  '  no  person  holding  an  office  or  place 
of  trust  under  the  company,  or  interested 
in  any  contract  with  the  company,  shall  be 
capable  of  being  a  director ;  and  no  direc- 
tor shall  be  capable  of  accepting  any  other 
office  or  place  of  trust  or  profit  under  the 
company,  or  of  being  interested  in  any 
contract  with  the  company,  during  the 
time  he  shall  be  a  director.'  Mr.  Gray 
says  that  that  section  makes  all  contracts 
in  which  a  director  is  interested  void.  The 
quarUum  of  interest  will  not  afiect  the 
question :  if,  therefore,  all  such  contracts 
be  void  "  (and  this  is  the  part  to  which  I 
desire  to  call  particular  attention),  "  con- 
tracts entered  into  with  a  joint  stock  com- 
pany, as  well  as  contracts  entered  into 
with  individuals,  would  be  avoided  if  a 
member  of  the  joint  stock  company  hap- 
pened to  be  a  director  of  the  company 


contracted  with."    Partly  upon  the  oonse- 
quence  that  would  result  from  such  a  con- 
struction, as  well  as  also  upon  the  actual 
words  of  the  provision  itself,  the  Court 
came  to  the    conclusion    that  the  only 
penalty  imposed  was    that  the  director 
ceased  to  be  a  director,  and  that  the  con- 
tract was  not  void.     Well  now,  the  same 
result  would  follow  in  this  case — ^that  is  to 
say,  that  if  the  contract  is  void  it  would 
follow  that  wherever  there  was  a  contract 
with  a  joint  stock  company,  and  any  share- 
holder of  that  company  was  an  officer  of 
the  board,  the  contract  would  be  void.    A 
contract  of  that  kind  has  been  held  to  be 
within  the  mischief  of  section  193  (8) ;  and 
although  in  the  case  of  a  joint  stock  company 
the  in(&vidual  members  of  the  company  are 
not  parties  as  such  to  the  contract  whidi  the 
company  makes,  yet  if  the  company  makesa 
contract  every  shareholder  is  interested  in 
that  contract,  because  the  profits  whidi  he 
reaps  as  a  shareholder  depend  upon  the 
accumulation  of  profits  arising  out  of  the 
contracts  which  the  joint  stock  company 
enters  into,  and    consequently  a  share- 
holder who  was   an  officer  of  the    local 
board  would  in  such  a  case— as    indeed 
has  been  held  (8) — ^fall  within  the  provi- 
sion of  section  193,  and  if  the  contract 
itself   was  void   the  consequences  would 
be  of  the  most  serious  possible  dbamcter : 
the  directors  of  any  company  could  never 
contract  with  a  load  board  without  going 
carefully  through  the  list  of  their  ^are- 
holders  in  order  to  see  whether  any  minor 
official  of  the  board  did  or  did  not  h^pen 
to  hold  some  very  small  share  in  the  com- 
pany, with  a  penalty,  if  they  made  a 
mistake  on  that  point,  of  not  being  able 
to  sue  at  all  for  the  value  of  the  goods 
they  had  supplied  or  the  services  they  had 
rendered  to  the  company.    These  conse- 
quences are  so  tremendous,  and  Uie  pe- 
nalty is  BO  altogether  out  of  proportion  to 
the  offence  committed,  that  I  think  it 
would  require  somewhat  strong  language 
on  the  part  of  the  Legislature  to  bring  one 
to  the  conclusion  that  they  intended  sudi 
a  result  as  that.    The  interest  of  a  shaie> 
holder  being  an  official  of  the  company 
might  be   almost  infinitesimal,  and  yet, 


(7)  13  Oom.  B.  Bep.  200;  22  Law  J.  Bep. 

C.P.  uy. 


(8)  Todd  y.  BobUmm,  anU,  p.  47;  Iaw  Bep. 
14  Q3.  D.  739. 
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because  he  happened  to  have  that  infini- 
tesimal  interest,  the  contract  entered  into 
by  the   joint   stock    company  with  the 
local  board  is  to  be  void,  and  the  local 
board  are  to  get  their  gas,  or  their  coals, 
or  their  water,  or  whateyer  else  might  be 
the  snbject-matter  of   the    contract,  for 
nothing — ^a  tremendous  punishment  upon 
all  the  innocent  members  of  the  company 
for  something  which  it  is  very  difficult  to 
see  how  they  can  prevent  without  putting 
apon  them,  as  it  seems  to  me,  a  very 
undue  and  very  unnecessary  amount  of 
trouble.     On  the  other  hand,  we  find  that 
the  section  does  provide,  in  express  terms, 
a  penalty  in  case  of  non-compliance  with 
its  provisions.     The  officer  is  to  be  in- 
capable of  afterwards  holding  or  continu- 
ing in  any  office  or  employment  under  the 
Act,  and  is  also  to  forfeit  and  pay  a  sum 
of  502.     Now  Mr.  Charles  says  that  the 
penalty  may  be  utterly  inadequate  to  the 
offence.    Of  course  one  may  conceive  cases 
in  which  it  might  be  inadequate.     But 
what  one  has  to  look  at  is  not  all  possible 
and  conceivable  cases,  but  those  which  are 
likely  to  occur  in  practice,  and  which  con- 
sequently the  Legislature,    composed  of 
persona  of  business,  would  think  it  neces- 
sary to  provide  against;   and  when  you 
look  at  the  persons    against  whom  the 
legislation  is  directed,  officers  or  servants 
of  the  company — that  is  to  say,  such  per- 
sons as  surveyors,  inspectors  of  nuisances, 
clerks  to  the  board,  and  others — it  does 
not  seem  very  likely  that  they  would  ever 
be  concerned  in  transactions  with  a  local 
board  of  so  important  and  extensive  a 
character  as  to  make  the  forfeiture  of  their 
office,  and  their  being  afterwards  incapable 
of  holding  any  office  or  employment  under 
the  Act,  combined  with  tiie  forfeiture  of 
50^,  an  inadequate  punishment.     I  am, 
therefore,  of  opinion  that  the  effect  of 
section  193  is  not  to  make  the  bargain  or 
contract  void,  but  that  the  penalty  for  dis- 
obedience to  the  Act  is  that  pointed  out 
in  the  remaining  part  of  the  section. 

That  disposes  of  the  two  points  which 
went  to  the  whole  claim  made  by  the 
plaintifis,  and  I  have  now,  therefore,  to 
consider  their  claim  somewhat  more  in 
detail.  The  amount  which  they  seek  to 
recover  is  5302.  In  the  first  instance,  I 
must  deduct  from  that  a  sum  of  62/.  8«., 
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which,  from  the  evidence  of  Mr.  Melliss 
this  morning,  it  appears  forms  no  part  of 
the  memorandum  of  agreement.  It  was 
a  s])ecial  report  which  he  was  ordered  to 
prepare  some  time  before  the  memorandum 
of  agreement  was  sealed.  It  is  not  in- 
cluded within  the  four  per  cent,  certainly  \ 
nor  is  it  included  within  any  of  the  other 
things,  any  one  of  the  extra  matters  with 
regard  to  which  a  special  allowance  is 
created  by  the  memorandum.  In  fact,  it 
is  not  within  the  memorandum  in  any 
way.  It  was  a  totally  separate  and 
special  matter  not  contemplated  by  the 
memorandum  of  agreement.  That  being 
so,  inasmuch  as  the  sum  charged  amounts 
to  62/.  8^.,  I  am  of  opinion  that  that 
comes  within  the  section  which  requires 
a  contract  under  seal  where  the  amount 
exceeds  50/.,  and  that  consequently  that 
sum  cannot  be  recovered.  It  was  con- 
tended ingeniously  by  Mr.  Mackenzie  that 
although  the  sum  did  amount  ultimately 
to  62/.  %8.'y  yet  at  the  time  when  the  order 
was  given  for  the  special  report  to  be 
made,  it  did  not  necessarily  follow  that 
the  amount  would  be  over  50/.,  and  con- 
sequently that  no  contract  under  seal  was 
necessary;  and  he  referred  me  on  that 
point  to  the  case  of  Eaton  v.  Basher  (9), 
which  was  an  action  brought  by  a  medical 
man  against  a  local  board  where  he  had  ver- 
bally agreed  with  the  committee  to  attend 
patients  at  the  rate  of  5«.  3d.  per  tent  per 
day.  Now  it  is  obvious  that^  according 
to  the  terms  of  that  agreement,  at  the 
end  of  each  day  he  was  entitled  to  his 
58.  3c/.  per  tent,  and  that  if  he  were 
discharged,  for  instance,  at  the  end  of  the 
day,  or  if  the  fever  proved  to  be  more 
tractable  than  it  turned  out  to  be,  the 
sum  to  which  he  would  be  entitled  would 
be  considerably  less  than  50/.,  and  that  in 
any  event  he  would  be  entitled  to  recover 
a  series  of  sums,  none  of  them  coming  up 
to  the  sum  of  50/.  In  this  case,  on  the 
contrary,  there  is  no  evidence  to  satisfy 
me  that  it  was  ever  contemplated  that  a 
special  report  would  come  to  a  less  sum 
than  50/.,  and  there  never  was  a  period 
when  the  plaintifis  were  entitled  to  sue 
for  a  less  sum  than  50/.     The  amount 


(9)  50  Law  J.  Bep.  Q.6.   444 ;    Law  Rep. 
7  Q.B.  D.  629. 
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which  it  came  to  was  62^.  8«.,  and  un- 
doubtedly the  proper  course  to  have 
pursued,  even  assuming  that  in  the  outset 
it  was  supposed  it  might  have  amounted 
to  less  than  50/.,  would  have  been,  before 
the  report  was  presented,  for  Mr.  Melliss 
to  have  said,  '*  I  find  that  this  comes  to  a 
sum  exceeding  the  sum  for  which  you 
are  entitled  to  give  an  order  verbally ;  I 
am  not  bound  at  this  moment  to  let  you 
have  it,  and  before  I  give  you  this  report, 
and  you  have  the  advantage  of  my  skill, 
time,  and  labour,  I  must  have  from  you  a 
document  under  seal  confirming  the  ar- 
rangement which  we  have  entered  into, 
and  undertaking  to  pay  me  a  sum  of 
62/.  8«.,  which  I  find  to  be  the  valae  of 
my  report."  Unfortunately  for  him  that 
was  not  done ;  and  I  come  to  the  conclu- 
sion with  regard  to  that  sum  that  he  is 
not  entitled  to  recover. 

[His  Lordship  went  through  the  various 
items  in  the  plaintiffs'  accounts,  and  in 
the  result  found  in  the  plaintiffs'  favour 
for  378/.,  being  178/.  in  addition  to  the 
sum  paid  into  Court,  and  gave  judgment 
for  the  plaintiffs  for  that  amount  with 
costs.] 

Judgment  for  plaintiffs  for  178/. 
beyond  the  amount  paid  into  Courts 
with  costs  (10). 


Solicitors — Keen,  Rogers  &  CJo.,  for  plaintiffs ; 
Speechley,  Mnmfoid  &  Co.,  agents  for  Lam- 
port &  Trimnell,  Southampton,  for  defendants. 


(10)    Compare  Barton  v.  Piggott^  44  Law 
J.  Rep.  M.C.  6 ;  Law  Rep.  10  Q.B.  86. 


[IN  THE  COURT  OP  APPEAL.] 

THE  GAS  LIGHT  AND  COKE 
OOMPANY  V,  THB  VE8TBT 
OF  ST.  MARY  ABBOTTS,  KEN- 
SINGTON.* 


1885. 

March  17. 

May  4. 


Highways — Mod^  of  Repairing — Gas 
Company,  with  Statutory  Power  to  Lay 
Pipes  under — Damage  to  Pipes — Power  of 
Highway  Authority — 31  <fr  32  Vict,  c  cvi., 
23  dC-  24  Vict.  c.  125,  s.  62,  14  d&  15  Vu^. 
c.  cxvi.,  10  Vict,  c  34, 18  d&  19  Vict.  e.  120, 
ss.  25,  26,  and  27. 

The  plaintiffs,  a  gas  company,  having 
statutory  powers  to  place  mains  and  pipes 
under  the  highways,  and  a  stcUutory  ob- 
ligation to  supply  gas  within  the  pari^  of 
K.,  laid,  prior  to  1872,  certain  pipes 
under  certain  highways  within  the  juris- 
diction of  the  defendants,  who,  being  the 
highway  authority  for  the  district,  were,  by 
virtue  of  10  Vict.  c.  34,  18  <l&  19  Viet, 
c.  120,  and  25  <£r  26  Vict,  c  102,  bound 
to  repair  the  highways,  and  empowered 
to  pave  and  alter  the  level  of  streets  under 
their  managem^efU.  In  1872  the  defen- 
dants began  to  use  steam  rollers  of  con- 
siderahle  weight  for  the  purpose  of  repair- 
ing the  highways,  and  thereby  fractured 
certain  pipes  belonging  to  the  plaintiffs 
laid  under  the  highways : — Held,  that  the 
plaintiffs  were  entitled  to  an  ii^unction 
restraining  the  defendants  from  using  any 
steam  rollers  in  such  a  way  as  to  fracture 
or  damage  any  pipes  belonging  to  the 
plaintiffs  which  were  properly  land  under 
the  highfjoays  within  the  jurisdiction  of 
the  defendaTits, 

Appeal  from  the  judgment  of  Field,  J., 
after  trial  without  a  jury,  granting  an 
injunction  restraining  the  defendants  the 
vestry,  their  servants,  agents,  and  work- 
men, from  using,  or  causing  to  be  used, 
any  steam  or  other  roller  in  such  a  way  as 
Jbo  fracture,  damage,  or  injure  the  mains, 
pipes,  or  works  of  the  plaintifib. 

The  statement  of  claim  alleged  that  the 
plaintiffs  were  a  body  corporate,  origxD- 
ally  incorporated  by  royal  chaiter,  and 
continued  as  a  corporation  by  the  Gas 
Light  and  Coke  Company's  Act,  1868; 


*  Coram  Lord  Coleridge,  C.  J.,  Sir  J.  Ha&nen, 
and  Lindley,  L. J. 
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that  they  were  authorised  and  empowered 
to  maiDtain  gas  works,  and  supply  gas,  and 
to  place  mains  and  pipes  under  the  roads, 
streets,  and  highways  within,  amongst 
other  districts,  the  parish  of  St.  Mary 
Ahbotts,  Kensington ;  that  certain  mains 
and  pipes  were  properly  laid  by  the  plain- 
MfSa  in  and  under  Lansdowne  Koad,  New 
Boad,  Portland  Road,  and  Eardley  Cres- 
cent, which  were  all  highways  within  that 
parish  maintained  and  repaired  by  the 
defendants  as  surveyors  of  the  highways 
within  the  parish ;  that  the  defendants,  in 
repairing  the  highways,  had  negligently 
used  steam  and  other  rollers  of  very  great 
weight  in  such  a  manner  as  to  damage 
the  mains  and  pipes  of  the  plaintifiOs  under 
the  highways,  and  the  plaintiffs  claimed  an 
injunction  and  damages. 

The  defendants  in  their  statement  of 
defence  denied  that  the  pipes  were  pro- 
perly laid,  that  the  rollers  used  by  them 
had  caused  the  alleged  damage,  and  that 
there  had  been  any  negligence  on  their 
part. 

The  plaintifi&  had  either  laid  down 
themselves  or  had  taken  over  pipes  already 
laid  down  in  several  districts  within  the 
parish  of  Kensington,  and  in  particular  in 
the  roads  mentioned  in  the  statement  of 
daim. 

In  the  New  Road  the  pipe  injured  was 
laid  eighteen  inches  below  the  surface,  in 
the  Portland  Road  eight  inches,  and  in 
Eardley  Crescent  twenty  inches ;  all  these 
pipes  were  laid  down  before  1872,  at 
which  date  the  defendants  first  began  to 
use  a  fifteen-ton  and  a  ten-ton  steam 
roller  for  the  purpose  of  repairing  the 
roads.  A  great  deal  of  evidence  was  given 
as  to  the  numbers  of  fractures  in  pipes  and 
mains  before  and  since  steam  rollers  came 
into  use,  and  it  appeared  that  the  number 
of  fractures  had  considerably  increased 
since  their  use.  Evidence  was  given  that 
in  soft  places  the  mains  would  be  safer  if 
laid  in  concrete,  but  there  was  no  evidence 
that  it  was  the  general  practice  to  lay 
mains  in  a  continuous  bed  of  concrete. 
Evidence  was  also  given  to  shew  that  the 
use  of  steam  rollers  enabled  the  defendants 
to  repair  the  roads  in  a  shorter  time,  and 
thus  caused  less  inconvenience  to  the 
public.  The  private  Act  of  the  plaintiffs, 
31  &  32  Vict  c.  cvi.,  which  incorporated 


the  Gas  Works  Clauses  Act,  1847  (10 
Vict.  c.  15),  provided,  by  section  8,  that 
the  company  should  be  subject  to  the 
powers  and  provisions  of  the  Metropolis 
Gas  Act,  1860  (23  &  24  Yict.  c.  125),  and 
by  section  62  enacted  that  "subject  to 
the  provisions  of  the  Gas  Works  Clauses 
Act,  1847,  and  of  the  Acts  for  the  time 
being  in  force  relating  to  the  local  manage- 
ment of  the  Metropolis,  the  company  from 
time  to  time  may  lay  down,  make,  alter, 
discontinue,  remove,  and  renew  gas  mains, 
pipes,  and  other  apparatus,  with  all  cuts, 
drains,  watercourses,  and  other  requisite 
incidental  works  and  conveniences,  in, 
through,  along,  across,  or  under  the  streets 
within  the  gas  limits  and  the  other  streets 
in  that  behalf  specified  in  this  Act ;  and  for 
that  purpose  may  break  up  and  interfere 
with  streets,  railways,  bridges,  rivers, 
aqueducts,  cuts,  canals,  and  other  places 
within  the  gas  limits  and  those  other 
streets,  and  may  break  up  and  intei*fere 
with  any  sewers,  drains,  and  pipes  in, 
over,  or  under  the  same." 

Field,  J.,  at  the  trial  without  a  jury, 
gave  judgment  for  the  plaintiffs  in  respect 
of  the  damage  done  in  one  road,  and  granted 
the  injunction  as  prayed. 

The  defendants  appealed. 

The  Solicitar^General  {Sir  F.  fferacheU, 
Q.C.),  and  Muir  Mackenzity  for  the  appel- 
lants.— The  injunction  as  granted  is  too 
wide,  and  the  facts  do  not  warrant  such  an 
injunction;  but  the  contention  of  the  vestry 
is  that  no  injunction  ought  to  be  granted. 

The  plaintiffs  have  statutory  authority 
to  lay  their  pipes  and  mains  in  the  streets ; 
but  that  right  is  a  right  given  to  them  in 
subordination  to  the  use  of  a  street  as  a 
street,  and  to  those  necessary  repairs  of  the 
street  which  the  vestry  are  entitled,  and 
indeed  bound,  to  execute  as  speedily  and 
as  thoroughly  as  possible.  The  evidence 
establishes  that  the  use  of  steam  rollers 
enables  roads  to  be  repaired  with  less  in- 
convenience to  the  public  than  any  other 
mode  of  repair. 

The  defendants  derive  their  powers 
from  the  Kensington  Improvement  Act, 
1851  (14  k  15  Vict.  c.  cxvi.),  which  in- 
corporates the  Towns  Improvement  Act, 
1847  (10  (fe  11  Vict.  c.  34),  and  from  the 
Metropolis  Local  Management  Act,  1855 
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(18  <fe  19  Vict.  c.  120).  The  Kenfiington 
Improvement  Act  makes,  by  section  25, 
certain  streets  highways,  and  imposes  on 
the  commissioners  appointed  by  that  Act 
the  duty  of  paving  and  repairing  them ; 
and  by  section  26  enacts  that  certain  other 
streets  which  are  not  highways  shall  be 
deemed  to  be  public  streets,  and  shall  be 
repaired  by  the  commissioners.  Section  27 
gives  them  power  to  compel  the  paving 
of  other  streets.  The  sections  of  the  Towns 
Improvement  Act,  1847,  which  bear  on 
this  question  are  section  48,  which  makes 
the  commissioners  surveyors  of  high- 
ways ;  section  49,  which  makes  them  liable 
to  an  indictment  for  neglecting  to  repair 
any  public  highways;  section  51,  which 
empowers  them  to  pave  and  to  raise  or 
lower  the  level  of  the  streets  under  their 
management ;  section  61,  which  authorises 
them  to  require  the  persons  to  whom  gas 
pipes  belong  to  raise  or  lower  them,  as  the 
commissioners  may  direct,  at  the  ex- 
pense of  the  commissioners;  and  section 
62,  which  empowers  the  commissioners  to 
make  such  alterations  themselves  if  the 
persons  to  whom  the  pipes  belong  fail  to 
do  so. 

The  Metropolis  Local  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  transfers  to 
the  vestry,  by  sections  90  and  96,  all  the 
powers  of  tlie  commissioners,  vests  the 
streets  in  the  vestry,  and  makes  them 
surveyors  of  highways ;  by  section  105  the 
vestry  are  bound  to  pave  and  repair  new 
streets;  by  sections  109  and  110,  the  sur- 
face or  soil  of  a  street  cannot  be  broken 
up  without  notice  to  and  superintendence  of 
the  vestry;  and  section  247  repeals  all 
private  Acts  inconsistent  with  the  pro- 
visions of  this  Act.  The  Metropolis 
Local  Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  incorporates 
by  section  73  the  provisions  of  57  Geo. 
3.  c.  xxix. 

Coverdale  v.  Charlton  (1),  EoUa  v.  The 
Vestry  of  St.  George,  Southwark  (2),  and 
The  Board  of  Works  for  Wandsworth  v. 
The  United  Telephone  Company  (3),  have 

(1)  48  Law  J.  Bep.  Q.B.  128;  Law  Bep. 
4  Q.B.  D.  104. 

(2)  49  Law  J.  Rep.  Chanc.  691 ;  Law  Bep. 
14Ch.D.  785. 

(3)  5.3    Law   J.   Rep.   Q.B.   449;   Law   Rep. 
13  Q.B.  D.  904. 
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settled  what  is  meant  by  a  street  vestixig 
in  those  who  have  to  manage  it,  and 
establish  that  the  surveyors  of  hi^hwayv 
have  a  definite  property  in  the  soil  below 
the  surface. 

Reliance  is  placed  by  the  plaLatifis 
on  the  principle  contained  in  Rylands 
v.  Fletcher  (4) ;  but  that  case  is  not  in 
point,  for  the  defendants  have  not  brought 
on  to  their  land  anything  which  is  in  its 
nature  dangerous,  so  that  the  cases  of  that 
class  do  not  apply  to  the  present  case ;  nor  is 
the  case  of  The  NormarUon  Gas  Company 
V.  Pope  (5)  in  point,  for  that  was  a  ease 
of  right  of  support.  Field,  J.,  gave  judg- 
ment for  5^.  damages  and  for  the  in- 
junction, on  the  consideration  of  the  fads 
relating  to  Eardley  Crescent,  and  thoae 
facts  raise  the  question  to  be  decided  on 
this  appeal.  The  Portland  Road  case  was 
omitted  as  the  pipes  were  laid  so  near 
the  surface.  The  defendants  have  used 
both  a  fifteen-  and  a  ten-ton  steam  roller, 
but  the  Legislature  has  authorised  the  use 
of  steam  rollers  of  twelve  and  fourteen 
tons,  and  even  of  greater  weight — 24  k  25 
Vict.  c.  70;  28  &  29  Vict.  c.  83;  41  k 
42  Vict  c.  77. 

Davey^  Q.C,  Webster^  Q.C.,  Stirling^ 
and  Da^wkwerts,  for  the  plainti£fe. — The 
plaintiff  are  under  a  statutory  obligation 
to  supply  gas;  the  mains  and  pipes  kid 
down  by  them  are  their  property,  they 
are  rated  in  respect  of  them,  and  they  are 
entitled  to  the  same  protection  for  them 
as  for  any  other  kind  of  property.  The 
defendants  must  shew  a  statutory  au- 
thority which  empowers  them  so  to  re- 
pair the  roads  as  to  ii^ure  the  property  of 
the  plaintifis  and  to  commit  a  nuisance. 
The  pipes  are  properly  laid  if  they  are  not 
laid  in  such  a  way  as  to  interfere  with  the 
reasonable  exercise  by  the  defendants  of 
their  statutory  powers.  The  plaintifis' 
title  rests  on  their  private  Act,  31  4  33 
Vict.  c.  cvi.,  which  incorporates  10  dk  11 
Vict.  c.  15.  The  statutes  firom  which  the 
defendants  derive  their  powers  do  not  de- 
prive the  plaintifik  of  their  absolute  right 
to  have  their  property  p^oteoted  against 
injury.      The    phuntifis   have  power  to 

(4)  37  Law  J.  Rep.  Bxch.  161 ;  Law  Bep. 
3  E.  Sc  I.  App.  330. 
(5)' 52  Law  J.  Rep.  Q.B.  629. 
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break  up  the  streets,  but  only  under  the 
superintendenoe  of  the  defendants;  they 
must  give  notice  and  they  must  reinstate 
them.  If  the  street  is  not  dedicated  to 
the  public,  then  the  plaintiff  must  get  the 
consent  of  the  owner.  The  defendants 
have  power  under  10  &  11  Vict.  c.  34, 
18  &  19  Vict.  c.  120,  and  25  &  26  Vict.  c. 
102,  to  alter  the  levels  of  streets,  and  to 
relay  any  pipes  under  the  streets. 

There  is  no  evidence  that  it  would  be 
reasonable  to  lay  all  the  mains  in  concrete, 
or  to  use  wrought-iron  pipes  for  the  mains. 
The  rights  of  the  plaintiffs  are  not  subor- 
dinate to  those  of  the  defendants.  The 
plaintiffs  are  bound  to  la;p  their  pipes  so 
as  not  to  interfere  with  the  ordicaiy 
traffic,  but  they  are  not  boimd  to  alter  the 
position  of  those  pipes  so  as  to  protect 
them  from  injury  caused  by  the  extra- 
ordinary use  by  tiie  defendants  of  certain 
rollers. 

The  principles  on  which  the  rights  of 
the  plaintiff  are  based  have  been  laid  down 
in  Vernon  v.  The  Vestry  of  St,  James  (6), 
Trumcm  v.  The  London^  Brighton^  a/nd 
South  Coast  RaUway  Company  (7),  Qeddis 
v.  The  Proprietors  of  the  Bonn  Reservoir 
(8),  The  Metropolitan  Asylums  Board  v. 
HiU  (9),  The  Norma,nton  Gas  Company 
V.  Pope  (5),  and  Jones  v.  The  Festiniog 
Railway  Company  (10). 

Cur,  adv.  vuU, 

LiNDLET,  L.J.  (on  May  4),  delivered  the 
judgment  of  the  Court : — The  plaintiffs  in 
this  case  seek  an  injunction  to  restrain  the 
defendants  from  using  steam  rollers  so  as 
to  injure  their  pipes  which  are  laid  down 
under  the  surface  of  the  roads  and  streets 
in  the  defendants'  district. 

Under  certain  statutes,  to  which  it  is 
not  necessary  particularly  to  refer,  the 
roads  and  streets  in  question  are  vested 
in  the  defendants,  and  it  is  their  duty  to 

(6)  60  Law  J.  Bep.  Cbanc.  81 ;  Law  Rep. 
1 6  Gh.  D.  449. 

(7)  53  Law  J.  Bep.  Chanc.  209 ;  Law  Bep. 
26  Ch.  D.  423. 

(8)  Law  Bep.  3  E.  &  L  App.  430. 

(9)  49  Law  J.  Bep.  Q.B.  668;  Law  Bep. 
6  kpp.  Gas.  193. 

(10)  37  Law  J.  Bep.  Q.B.  214 ;  Law  Bep. 
3  Q.B.  733. 
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repair  them.  No  particular  method  of 
repairing  is  prescribed,  and,  subject  to  the 
rights  of  other  people,  it  may  be  taken 
tlukt  it  is  lawful  for  the  defendants  to 
adopt  any  mode  of  repairing  which  they 
think  proper.  It  appears  that  since  1872 
heavy  steam  rollers  have  been  used  for  this 
purpose ;  and  it  is  said — and  I  will  assume 
correctly — ^that  their  use  is  advantageous 
and  beneficial,  both  to  the  ratepayers  who 
have  to  pay  the  cost  of  repairs,  and  to  the 
public  who  use  the  streets — ^beneficial  to 
the  ratepayers  in  point  of  expense,  and 
beneficial  to  the  public  because  the  metal- 
ling of  the  roads  is  better  and  more  quickly 
consolidated  by  steam  rollers  than  by  any 
other  known  means.  Under  certain  other 
statutes  to  which  it  is  not  necessary  par- 
ticularly to  refer,  the  plaintiffs  or  their 
predecessors  have,  both  before  and  since 
1872,  lawfully  laid  down  gas  pipes  under 
the  surface  of  the  defendants'  roads  and 
streets,  and  the  plaintifis  are  entitled  to 
have  those  pipes  there  for  the  purpose  of 
supplying  gas  to  such  persons  as  may  de- 
sire to  be  so  supplied ;  and  it  is  material 
to  bear  in  mind  that  although  the  profits 
not  exceeding  a  certain  amount  derived  by 
the  plaintiffs  from  the  manufacture  and 
supply  of  gas  are  divisible  amongst  the 
shareholders  of  the  plaintiff  company,  yet 
the  plaintifiSs  are  bound  to  supply  gas 
to  persons  who  live  in  the  streets  along 
which  their  pipes  are  placed.  Speaking 
generally,  the  plaintifis'  pipes  are  laid  irom 
twenty  to  twenty-four  inches  below  the 
surface  of  the  streets  along  which  they  are 
laid,  and  this  depth  is  found  sufficient  to 
enable  them  to  sustain,  without  injury,  the 
ordinary  traffic,  light  and  heavy,  along  the 
streets.  The  same  depth  is  also  sufficient 
to  enable  the  pipes  to  remain  uninjured  by 
theordinaiy  modes  of  repair,  if  heavy  steam 
rollers  are  not  used.  It  appears,  however, 
that  the  steam  rollers  used  by  the  defen- 
dants are  so  heavy  as  frequently  to  injure 
the  pipes  of  the  plaintiffs  over  which  the 
rollers  pass,  and  this  circumstance  has 
given  rise  to  the  controversy  which  we 
have  now  to  consider. 

It  is  obvious  frt>m  the  foregoing  state- 
ment that  the  rights  of  the  plaintiffii  and 
of  the  defendants  are  to  a  certain  extent 
conflicting.  On  the  one  hand  it  is  plain 
that  the  plaintiffs'  rights  to  lay  their  pipes 

8  H 
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and  have  them  uninjured  is  subordinate 
to  the  right  of  the  public  to  use  the  streets 
and  to  have  them  kept  in  repair ;  on  the 
other  hand  it  is  equally  plain  that  the  duty 
of  the  defendants  to  the  public  and  their 
rights  as  against  the  plaintiflSs  is  to  repair 
the  streets  and  keep  them  fit  for  traffic. 
Now  there  is  no  dispute  that  the  defen- 
dants can  perform  their  duty  without  using 
steam  rollers  of  such  a  weight  as  to  injure 
the  plaintifis'  pipes ;  but  they  say  it  is  their 
duty  and  right  to  repair  the  roads  in  the 
most  economical  and  best  way,  and  to 
avail  themselves  of  all  improvements,  re- 
gai-dless  of  the  effect  on  the  plaintiffs'  pipes. 
Mr.  Justice  Field  has  held  that  this  con- 
tention cannot  be  supported,  and  we  are 
of  opinion  that  his  decision  is  correct. 

The  authorities  to  which  he  referred, 
and  particularly  The  Metropolian  Asylums 
District  Board  v.  ffiU  (9),  shew  that  an 
action  lies  for  an  injury,  unless  such  injury 
is  expressly  authorised  by  statute,  or  is, 
physically  speaking,  the  necessary  conse- 
quence  of  what  is  so  authorised.  If  in  this 
case  the  defendants  were  expressly  autho- 
rised by  statute  to  use  steam  rollers  of  such 
a  weight  as  necessarily  to  injure  the  plain- 
tiffs' pipes,  the  plaintiffs  would  have  no 
ground  of  complaint.  The  case  would  be 
one  of  damnum  absque  injuria.  The  same 
consequence  would  follow  if  the  defendants 
were  expressly  authorised  by  statute  to 
repair  in  some  way  which  necessarily  re- 
quired the  use  of  heavy  steam  rollers,  or 
other  machinery  which  could  not  be  worked 
without  injuring  the  plaintiffs'  pipes ;  then 
again,  although  such  rollers  or  machinery 
were  not  expressly  mentioned,  their  use 
would  be  authorised  by  neoessaiy  implica- 
tion, and  the  plainti£b  would  be  without 
redi«88.  But,  unless  some  such  statutory 
enactment  can  be  shewn  to  authorise  the 
defendants  to  injure  the  plaintiffs'  pipes, 
the  plaintiffs  are  entitled  to  redress.  In 
this  case  there  is  no  such  statute,  and  it  is 
not  necessary  to  say  more.  But  the  con- 
clusion thus  arrived  at  on  general  prin- 
ciples only  is,  in  our  opinion,  very  much 
strengthened  by  those  statutory  enact^ 
ments  which  empower  the  defendants  to 
require  the  position  of  the  plaintiffii'  pipes 
to  be  altered  for  the  public  benefit,  but 
which  also  compel  the  defendants  to  pay 
the  expenses  of  such  alterations.     Refer- 


ence may  be  made  particularly  to  10  &  11 
Vict.  c.  34.  8.  61 ;  18  A  19  Vict,  c  120.  s. 
98 ;  25  &  26  Vict,  c  102.  s.  73,  which  in- 
corporates section  52  of  57  Geo.  3.  c.  xxix. 
(load  and  personal). 

I  pass  now  to  consider  the  question 
whether  the  plaintiffs  are  entitled  to  an 
injunction,  or  only  to  damages — and  if  to 
an  injunction,  in  what  form  it  should  be. 

The  particular  instances  in  which  injury 
to  the  plaintiflfe*  pipes  by  the  use  of  the 
steam  rollers  was  elearly  proved  were  re- 
duced to  one ;  but  I  am  satisfied  by  the 
evidence  that  there  \&  very  considerable 
danger  of  frequent  injury,  and,  considering 
that  the  defendants  claim  the  right  to  in- 
flict it — or,  in  other  words,  claim  the  right 
to  use  steam  rollers  of  any  weight,  regardless 
of  the  consequences  to  the  plaintifBs — we  are 
of  opinion  that  the  plaintiffs  are  entitled 
to  an  injunction. 

As  regards  the  form  of  the  injunction,  we 
am  also  of  opinion  that  it  is  substantially 
imobjectionable.  But  we  think  it  ou^t  to 
be  confined  to  steam  rollers,  there  being 
no  proof  of  injury  by  any  other  rollers,  and 
no  proof  of  any  intention  to  use  any  roUers 
except  steam  rollers  which  are  likely  to  do 
any  harm.  We  also  think  the  words  "  pro- 
perly laid  "  ought  to  be  added,  if  tiie  de- 
fencUmts  wish  it,  after  the  words  **  mains, 
pipes,  or  works  "  of  the  plaintiff. 

But  these  variations  ought  not,  in  oar 
opinion,  to  affect  the  costs  of  the  appeal, 
which  ought  to  be  dismissed,  with  costs. 

Appeal 


Solicitors— Pontifez,  Hewitt  k  Pitt,  for  vp^- 
kuits ;  Bedford  &  Monier-WUlianiB,  for  re- 
spondents. 
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[IN  THE  COURT  OF  APPEAL.] 

liy^l9.  }  =^™  ''•  ^^^  * 

Practice  —  Statutory  Costa  —  Douhle 
Cost9—8  A  9  Vict.  c.  100.  $.  I06^0rder 
LXr.  rule  1. 


Order  LXV.  rule  1  does  not  apply  to 
eosti  tohieh  cure  given  by  statute  as  a  matter 
of  right. 

In  an  aeUon  brought  for  anything  done 
in  pursuance  of  S  d:  9  Vict.  e.  100,  a  sue- 
eessjkd  defendant  is  entitled  to  double  costs 
as  a  matter  of  right. 

Appeal  of  the  plaintiff  from  the  judg- 
ment of  Mathew,  J.,  and  Wills,  J.,  affirm- 
ing the  judgment  of  Denman,  J.,  refusing 
to  order  a  review  of  taxation. 

The  plaintiff  brought  an  action  against 
the  derondant  for  that  the  defendant  had 
illegally  detained  him  in  Bethlehem  Hos- 
pital; and  the  defendant  justified  under 
8  &  9  Vict.  c.  100.  At  the  trial  before 
Pollock,  B.,  and  a  special  jury  a  verdict 
was  fotmd  for  the  defendant. 

On  the  taxation  the  defendant  claimed 
double  costs  under  8  &  9  Yict  c.  100.  s.  105, 
whereby  if  in  any  action  brought  against 
any  person  for  anything  done  in  pursu- 
ance of  the  Act  the  jury  shall  find  a 
yerdict  for  the  defendant,  ''the  defen- 
dant shall  recover  double  costs,  and  have 
such  remedy  for  recovering  the  same  as 
any  defendant  hath  or  may  have  in  any 
other  cases  by  law." 

The  Master  allowed  the  defendant's 
claim,  and  his  decision  was  affirmed  by 
the  Divisional  Court  (Mathew,  J.,  and 
Wills,  J.). 

The  plaintiff  appealed. 

The  appettant  in  person. — The  principle 
of  allowing  double  costs  was  thought  to 
be  inequitable,  and  5  &  6  Yict.  c. 
97  (1)  was  passed  repealing  the  statutes 

*  Cpraw  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 

(1)  6  8c  6  Vict.  0.  97.  s.  2:  "And  be  it 
enacted  that  so  mnch  of  any  clause,  enactment, 
or  provision  in  any  public  Act  or  Acts  .... 
whereby  it  is  enacted  or  provided  that  either 
doable  or  treble  costs,  or  any  other  than  the 
usual  costs  between  party  and  party,  shall  or 
may  be  recovered,  shall  be,  and  the  same  axe 


giving  such  costs.  That  statute  was  in- 
tended to  be  prospective.  In  any  case 
CMer  LXY.  rule  1  is  applicable,  and  a 
Judge  now  has  absolute  discretion  as  to 
costs.  The  items  allowed  were  unreason- 
able. 

Shartt,  for  the  respondent^  was  not 
called  on. 

Bbbtt,  M.R. — If  the  plaintiff  fails  in 
such  an  action  as  this,  the  statute  8^9 
Yict.  c.  100.  s.  105  gives  double  costs  to 
the  defendant  as  a  matter  of  right,  and 
costs  so  given  are  not  dealt  with  by  Order 
LXV.  rule  1.  Therefore  that  Order  does 
not  give  the  Court  power  to  alter  the 
statute  in  question,  which  has  not  been 
repealed.  It  seems  to  me  that,  as  said  by 
Lord  Blackburn  in  Qamett  v.  Bradley  (2), 
it  was  not  intended  by  the  Order  to  over- 
rule costs  which  are  given  by  statute  to  a 
particular  individual  as  a  matter  of  right. 
This  appeal  must  therefore  be  diamiased. 

BAG0ALL4T,    L.J.,   and     BOWEN,    L.J.y 

concurred. 

Appeal  dismissed. 

Solicitors— Still  Sl  Son,  for  respondent. 


1885.       ISNOW    (appellant)   v.    hill 
March  3,  4.  /  {respondent). 

Gaming— Betting  Houses  Act  (16  d:  17 
Vict.  0. 119)— Place  used  for  the  purpose  oj 
Betting — Persons  resorting  thereto. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  95. 


hereby  repealed :  Provided  always,  that  instead 
of  such  costs  the  party  or  parties  heretofbre 
entitled  under  such  last-mentioned  Acts  to  such 
double,  treble,  or  other  costs,  shaU  receive  such 
full  and  reasonable  indemnity  as  to  all  costs, 
charges,  and  expenses  incurred  in  or  about  any 
action,  suit,  or  other  legal  proceeding,  as  shall 
be  taxed  by  the  proper  officer  in  that  behalf, 
subject  to  be  reviewed  in  like  manner  by  the 
same  authority  as  any  other  taxation  of  costs 
by  such  oflficer.*' 

(2)  48  Law  J.  Bep.  Exoh.  186;    Law  Rep. 
8  App.  Cas.  944. 
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OFFICIAL  RECEiyEB. 


Bcmkruptcy — Eeceiving  Order — Arrest 
for  Non-paymerU  of  Instalment  under 
Judgment  Summons  —  Payment  under 
Protest  of  Moneys  of  Official  Receiver — 
County  Court  Rules,  January,  1884 — 
Bankruptcy  Act,  1883  (46  dc  47  Vict.  e. 
52),  s.  9. 

On  t/ie  making  of  a  receiving  order,  the 
right  of  a  judgment  creditor  to  arrest  the 
debtor  under  a  warrant  of  commitment 
made  before  the  date  of  the  receiving  order 
is  lost. 

On  the  12ih  of  January,  1885,  an  order 
of  committal  was  made  in  the  Mayor's 
Court,  London,  against  the  debtor,  who 
was  ike  Begistrar  of  the  Whitechapel 
County  Court,  for  non-payment  of  an 
instalment  of  2L  Ss.  6d.  due  under  a 
judgment  summons  taken  out  under  a 
judgment  recovered  in  the  Mayor's  Court 
by  A.  Jones  &  Co.  against  the  debtor. 

On  the  12th  of  February,  1885,  a  re- 
ceiving order  was  made  against  the  debtor. 

On  the  23rd  of  February,  1885,  the 
estate  of  the  debtor  was  ordered  to  be 
administered  in  a  summary  manner  under 
section  121  of  the  Bankruptcy  Act,  1883 ; 
but  no  order  of  adjudication  was  made 
against  the  debtor. 

On  the  20th  of  February  the  debtor 
applied  to  the  assistant  receiver,  to  whom 
the  matter  was  assigned,  to  make  an 
allowance  to  the  debtor  out  of  his  pro- 
perty for  the  support  of  himself  and  his 
family.  The  assistant  receiver,  before 
acceding  to  the  application,  required  the 
debtor  to  pay  to  the  official  receiver  so 
much  of  bis  salary  as  Registrar  of  the 
Whitechapel  County  Court  as  was  then 
due. 

On  the  25th  of  February,  1885,  while 
the  debtor  was  proceeding  to  the  office  of 
the  official  receiver  for  the  purpose  of  pay- 
ing over  the  amount  of  the  salary  then 
due,  the  sergeant^t-mace  of  the  Mayor's 
Court  served  upon  the  debtor  the  warrant 
of  commitment  for  his  arrest  issued  by  the 
Mayor's  Court,  and  the  debtor  thereupon, 
to  avoid  arrest  and  commitment  to  prison, 


paid  to  the  sei^geant-at-mace,  under  pro- 
test, the  sum  of  21.  Ss.  6d. 

The  official  receiver  now  moved  that  the 
sum  of  2Z.  Ss.  6d.  in  the  hands  of  the 
sergeant-at-maoe  be  directed  to  be  paid 
over  to  the  official  receiver. 

Muir  Mackenzie^  for  the  official  re- 
ceiver, submitted  that,  after  a  receiving 
order  had  been  made,  section  9  of  the 
Bankruptcy  Act,  1883,  applied,  and  that 
the  procedure  for  committal  of  the  debtor 
being  in  effect  in  the  nature  of  an  execu- 
tion for  a  debt,  payment  of  which  the 
creditor  had  no  right  to  enforce  subse- 
quently to  the  receiving  order,  the  money 
paid  to  the  sergeant-at-mace  belonged  to 
the  creditors,  and  therefore  the  official 
receiver  was  entitled  to  it.  He  cited 
Cobham  v.  DaUon  (1)  and  Lees  v.  New- 
ton (2). 

[Cave,  J.,  referred  to  the  County  Court 
Rules,  January,  1884  (3).] 

Mr.  Tucker,  solicitor,  contra,  submitted 
that  the  order  of  committal,  being  made 
before  the  receiving  order,  was  in  truth  a 
process  for  contempt,  and  not  an  execution 
for  payment  of  a  debt. 

Cave,  J. — ^I  am  of  opinion  that  section 

9  of  the  Bankruptcy  Act,  1883,  and  the 
case  of  Cobham  v.  Dalion  (1)  apply  to 
this  case,  and  that»  on  the  receiving  order 
being  made,  the  judgment  creditor  lost  the 
light  of  enforcing  payment  by  arrest.  That 
this  is  the  true  construction  of  the  Act  ap- 
pears also  from  the  County  Court  Rules, 
January,  1884  (3).  The  first  of  these 
rules  does  not  apply  here  because  the 
order  of  commitment  was  made  before 
the  receiving  order;  but  the  rule  shews 
that  the  process  of  commitment  is  not 
a  means  of  punishing  contempt^  but  a 
means  of  enforcing  payment,  and  there- 
fore there  is  a  very  good  reason  why, 
when  a  receiving  order  has  been  made^ 
the  process  should  determine.  The  2nd 
rule  carries  the  case  further.  That  rule 
provides  as  follows:  [His  Lordship  read 

(1)  44  Law  J.  Rep.  Ghana  702;  Law  Bq). 

10  Chanc.  665. 

(2)  35  Law  J.  Bep.  C.P.  285;  Law  Bep. 
1  O.P.  658. 

(3)  These  rales  wiU  be  found  set  forth  in  63 
Law  J.  Bep.  Orders  and  Bales,  at  p.  163, 
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the  rtda]  The  result  of  the  debtor  filing 
an  affidavit  that  a  reoeiying  order  has 
been  made  is  that  he  is  discharged  out  of 
coatodj,  shewing  dearly  that  the  commit- 
ment order  is  suspended.  I  think,  there- 
fore, that  the  official  receiver  is  entitled 
to  the  order  he  asks  for. 

Order  cu  prayed.    Judgment  creditor 
to  pay  costs. 


SolicitoiB — W.  W.  Aldridge,  for  official  receiver ; 
J.  Tucker,  for  A.  Jones  &  Co. 


[IN  THE   COXTBT   OF  APPEAL.] 

1886.       1 
,22./ 


May  21 


BOWKEB  V.   BVAKS.* 


Action — Abatement — Tort — Ee/erence  to 
Arbitration  purporting  to  bind  Representa- 
tives — Actio  Personalis, 

Where  an  action  of  tort  dying  with  the 
person  is  referred  to  arbitration  by  am. 
order  made  by  consent^  and  with  a  stipula- 
tion that  the  onward  shaU  bind  the  repre- 
sentatives in  the  case  of  the  deai9i  of  either 
party f  and  the  plaintiff  dies  be/ore  the 
awardj  the  action  abates^  and  the  plaintiffs 
executors  cannot  be  substituted. 

Appeal  of  the  defendant  from  the  order 
of  Manisty,  J.,  and  Lopes,  J.  (Grove,  J., 
dissenting),  refusing  to  strike  out  the  case 
stated  in  the  action ;  and  appeal  of  the 
executors  of  the  plaintiff  against  an  order 
of  the  same  Judges  setting  aside  an  order 
of  Field,  J.,  substituting  them  for  the 
deceased  plaintiff. 

The  action  was  brought  by  the  owner  of 
the  surface  to  recover  damages  from  the 
owner  of  the  subsoil  for  subsidenoe.  By 
consent  and  by  an  order  at  chambers  the 
action  was  referred  to  an  arbitrator,  the 
respective  representatives  of  the  parties  to 
be  bound  by  the  award  in  case  of  the 
death  of  either  of  them.  The  plaintiff 
died  after  the  hearing  but  before  the 
arbitrator  made  his  award.     The  arbi- 

*  Gfram  Bzett,  M.IL,  and  Bowen,  L.  J. 


trator  stated  a  case  for  the  opinion  of  the 
Court. 

Ambrose,  Q.(7.,  and  Sutton,  for  the  exe- 
cutors of  the  plaintiff — But  for  the  clause 
in  the  order  of  reference  the  cause  of  action 
would  be  gone.  A  meaning  must  be  given 
to  this  clause,  otherwise  it  was  useless 
putting  it  in.  If  the  reference  had  been 
by  order  at  Nisi  Piius  a  verdict  would 
have  been  entered  subject  to  the  arbi- 
trator's award,  and  the  action  would  not 
have  abated.  This  clause  was  inserted  in 
order  to  bring  about  the  same  result. 
They  cited  Tyler  v.  Jones  (1),  Lewin  v. 
HoArook  ^),  TotMsaint  v.  Bartopp  (3), 
Clarke  v.  Crofts  (4),  Lewis  v.  WirUer  (5), 
MacDougaU  v.  Robertson  (6),  Maffey  v. 
Oodwyn  (7),  and  Conokm  v.  Leyland  (8). 

The  Solicitor-General  {Sir  F.  HerscheU, 
Q.C.)y  and  Heywood,  for  the  defendants, 
were  not  called  on. 

Bbett,  M.B. — In  this  case  it  was  alleged 
by  the  plaintiff  that  the  defendant  had 
done  something  which  by  law  gave  the 
plaintiff  a  title  to  a  remedy,  and  this  the 
defendant  denied.  The  plaintiff  alleged 
that  the  defendant  had  done  acts  which 
amounted  to  a  tort.  What  is  the  cause 
of  action  in  a  tot*t^  The  plaintiff  has  a 
remedy  if  he  can  obtain  it  during  his  life- 
time. If  the  remedy  is  not  obtained  be- 
fore he  dies,  the  cause  of  action — that  is, 
the  right  to  any  remedy — dies  with  him. 
The  cause  of  action  can  be  tried  in  differ- 
ent ways.  It  can  be  tried  by  a  Judge,  a 
jury,  or  an  arbitrator.  When  two  persons 
agree  that  it  shall  be  tried  by  an  arbi- 
trator, what  is  their  agreement)  It  is 
that,  instead  of  the  Court  deciding  the 
dispute,  the  arbitrator  shall  decide  it. 
What,  again,  is  the  "  dispute  "1  It  is  the 
cause  of  action,  and  the  agreement  is  as  to 
the  mode  of  procedure.  There  is  no  agree- 
ment that  the  cause  of  action  existed,  be- 

(1)  3  B.  &  0.  U4. 

(2)  11  Mee.  k  W.  110;  12  Law  J.  Bep.  Exch 
267. 

(3)  7  Taunt.  671. 

(4)  4  Bing.  143. 

(5)  W.  W.  Jk  D.  47. 
(6;  4  Bing.  435. 

(7)  1  Nev.  &  M.  101. 

(8)  64  Law  J.  Bep.  Chanc.  123 ;  Law  Bep. 
27  Ch.  D.  632. 
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cause  that  k  the  very  thing  to  be  tried. 
The  cause  of  action  and  the  right  to  com- 
pensation remain  exactly  what  they  were 
before  the  agreement.  In  other  woids,  the 
agreement  does  not  alter  the  right,  but 
only  the  procedure.  Two  questions  arise 
as  to  the  mode  of  procedure.  If  the  dis- 
pute is  gone,  the  agreement  as  to  the  mode 
of  procedure  is  gone.  If,  therefore,  the 
cause  of  action  disappears  with  the  death 
of  the  plaintiff,  the  cause  of  action  is  gone 
altogether.  The  stipulation  inserted  in 
r^gud  to  the  death  of  the  parties  becomes 
futile.  It  must  be  struck  out  as  inap- 
plicable to  an  action  of  tart.  Its  insertion 
no  doubt  arose  from  its  being  taken  from 
a  form  applicable  to  a  case  in  which  the 
cause  of  action  survives. 

BowEN,  L.  J.,  concurred. 

Solicitors — Burton,  agent  for  Bowden  k  Walker, 
Manchester,  for  plaintiff;  Chester  &,  Co., 
agents  for  Crofton  k  Craven,  Manchester,  for 
defendant. 


1886.       \ 
Feb.  24,  26.  / 


SPACEMAN  V.  THE  PLUM8TEAD 
DISTRICT  BOARD  OF  WORKS. 


Metropolis  —  Building  beyond  Line  of 
Street — Metropolis  Mcmagement  Amend- 
ment  4fit,  1862  (25  d&  26  Vict.  c.  102), 
9.  75 — "  General  Line  of  Buildings  " — 
"  To  he  decided  by  the  Superintending 
Architect " — Jurisdiction  of  MagistraJte — 
ArckilM^s  Decision. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Hep.  M.C.  81.] 


1884 
Oct 


84.   1 
.  24.  / 


Ex  parte  hasker. 


Frctctioe — Fee  on  entering  Rule  I^isi — 
Order  as  to  Supreme  Court  Fees,  1884, 
Schedule  62. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Eep.  M.C.  94.] 


Bankruptcy.  "1 

1885.        \ln  re  j.  g.  aed  p.  hep- 
Nov.  24.      f    BtTRN ;  ex  parte  smith. 
Dec  15.     J 

Bcmkruptcy — Fartnertihip — Retirement 
of  Fartner — Bankruptcy  of  Contifming 
Partners — Froofhy  Executors  of  Retired 
Fartner  in  Competition  with  Creditors  of 
Old  Firm — Claims  of  Creditors  barred  by 
Statute  of  Limitations  as  against  Estate  of 
Retired  Fartner — TruH  for  Fayment  of 
Debts  out  of  Real  Estate— If o  Real  Estate 
—  Real  Froperty  Limitation  Act,  1874 
(37  dk  38  Viet.  c.  57),  s.  10. 

A  retired  meniber  of  a  partnership  is  not 
precUtded  from  proving  in  bankruptcy 
against  the  estate  of  the  continuing  part- 
ners in  competition  with  creditors  of  the 
original  firm,  where  the  claims  of  such 
creditors  as  ctgainst  the  retired  partner  are 
barred  by  the  Statute  of  Limitations. 

A  trust  in  a  wUlfor  the  payment  of 
debts  out  of  real  estcUe  does  not  prevent  the 
operation  of  the  StcUute  of  LimitcUions, 
%f  the  testator  in  fact  leaves  no  real  estate 
to  support  the  trust. 

Appeal  by  the  executors  of  John  Hep- 
bum  against  the  rejection  by  the  trustee 
in  Kquidation  of  J.  G.  and  F.  Hepbom  of 
their  proof  against  the  separate  estates  of 
the  liquidating  debtors. 

The  fJEMsts  and  arguments  appear  suffi- 
ciently from  the  judgment. 

J.  A.  Creed  and  Dunham,  for  the  exe- 
cutors of  John  Hepburn. 

Northmore  Lawrence  and  S.  Woo^^  for 
the  trustee. 

Fvnlay  Knight,  for  creditom  of  J.  and 
T.  Hepburn  k  Son. 

The  following  cases  and  authoritieB  w«e 
referred  to  in  argument :  Ex  parte  Ocr- 
don;  re  Dixon  (1),  Nanson  v.  Gordon 
(2),  Ex  parte  Atkins  (3),  Ex  parte  Grose- 
brook  (4),  Ex  parte  Thompson  (5),  Ex 
parte  Cat^ter  (6),    Ex   parte    Andrews; 

(1)  44  Law  J.  Rep.  Bankr.  17 ;  Law  Bep. 
10  Chanc.  160. 

(2)  46  Law  J.  Bep.  Bankr.  89;  Law  Bep. 
1  App.  Cas.  195. 

(3)  Buck,  479. 

(4)  2  Deac.  k  C.  186. 

(5)  S  Deac.  k  C.  612. 

(6)  2  Qtyn  k.  J.  283. 
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In  re  Bephum;  ex  parte  Smith,  Bakkr. 

m  r6  Wileox<m{7),  Scott  v.  Jones  (8), 
HughsB  V.  Wynne  (9),  Courtenay  v. 
WiUiama  (lO),  Stahlaekmidt  v.  LeU  (11), 
Lindley  on  Fartnerahip^  iik  ed.  vol.  2, 
pp.  1190,  1191,  Lewin  on  Trusts,  7th  ed. 
pp.  471,  472,  Shel/ord's  Real  Property 
Statutes,  8th  ed.  p.  290,  and  section  10  of 
the  Beal  Fraperty  Limitation  Act,  1874 
(37  &  38  Vict  c.  57)  (12). 

Cayk,  J. — This  is  an  appeal  by  the 
executors  of  John  Hepburn  against  the 
rejection  by  the  trustee  of  tJ^eir  proof 
against  the  separate  estate  of  each  of  the 
bankrupts. 

Previous  to  1875,  the  testator  John 
Hepburn,  Thomas  Hepburn,  and  the  two 
bankrupts,  carried  on  business  under  the 
name  of  J.  and  T.  Hepburn  &  Son.  On 
the  24th  of  February,  1875,  an  agreement 
was  made  between  the  partners,  in  pur- 
suance of  which  John,  the  testator,  retired 
from  the  firm  in  consideration  of  a  sum 
of  money  to  be  paid  by  the  continuing 
partners  as  the  purchase-money  of  his 
share.  After  his  retirement  John  Hep- 
bam,  at  the  request  of  the  continuing 
firm,  paid  creditors  of  the  old  firm  16,690/. 
in  discharge  of  the  liabilities  of  the  old 
firm,  against  which  the  continuing  mem- 
bers were  bound  to  indemnify  him.  In 
1876  John  Hepburn  died,  and  after  his 
death  his  executors  lent  the  then  firm 
7,600/.  (13). 

In  1880  Thomas  Hepburn  died,  and  in 

(7)  63  Law  J.  Bep.  Chanc.  411;  Law  Bep. 
26  Ch.  D.  606. 

(8)  4  CI.  &  P.  382. 

(9)  Turn.  &  B.  807. 

(10)  3  Hare,  639 ;  13  Law  J.  Bep.  Chanc. 
461. 

(11)  1  8m.  ft  G.  416. 

(12)  It  was  alflo  argned  on  behalf  of  John 
Hepburn's  execators,  that,  exdading  their  debt, 
there  was  no  surplos  of  the  estate  of  the  debtors 
available  for  payment  of  the  creditors  of  the 
estate  of  J.  and  T.  Hepburn  Sc  Sons,  and, 
ther^ore,  the  rule  which  precludes  a  partner 
from  proving  in  competition  with  his  own  credi- 
tors did  not  apply ;  but  it  is  unneoessaiy  to  re- 
port the  aigument  or  cases  cited  upon  this  part 
of  the  case. 

(13)  John  Hepburn,  after  his  retirement  from 
the  partnership,  lent  to  the  continuing  partnere 
4,2002.,  and  in  February,  1878,  the  executors  of 
John  Hepburn  lent  a  further  sum  of  3,4002., 
making  together  the  above  sum  of  7,6002.,  said 
to  have  been  lent  by  the  executors. 
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1883  the  surviving  partners  filed  a  peti- 
tion for  liquidation. 

In  October,  1883,  the  executors  of  John 
Hepburn  sent  in  a  proof  against  the  sepa- 
rate estates  of  the  bankrupts  for  59,9882., 
composed  partly  of  the  unpaid  purchase- 
money  of  John's  share  in  the  old  firm, 
partly  of  money  paid  by  him  after  his 
retirement  to  creditors  of  the  old  firm  at 
request  of  the  continuing  firm,  and  partly 
of  money  lent  by  the  executors  of  John 
Hepburn  to  the  continuing  firm  after  his 
death.  As  to  so  much  of  the  proof  as 
related  to  money  lent  by  John  Hepburn's 
executors  to  the  continuing  partners  after 
his  death,  it  was  admitted  that  to  that 
extent  the  rejection  of  the  proof  could  not 
be  supported. 

As  to  the  residue  of  the  proo^  it  was 
contended  that  the  executors  were  not  en- 
titled to  prove  because  there  were  credi- 
tors proving  against  the  joint  estate  of  the 
bankrupts  in  respect  of  debts  due  fix>m  the 
old  firm  of  which  John  Hepburn  was  a 
member,  and  which  had  never  been  dis- 
charged. It  was  ai^ed  that  the  exe- 
cutors might  prove,  because  John  Hep* 
bum's  estate  was  no  longer  under  any 
liability  to  the  creditors  of  the  old  firm, 
as  their  debts  were  barred  as  against  John 
Hepburn's  estate  by  the  Statute  of  limi- 
tations. 

To  this  it  was  answered,  first,  that  the 
debts  were  not  barred  by  the  stotute,  be- 
cause John  Hepburn's  will  contained  a 
trust  for  the  payment  of  debts;  and  se- 
condly, that  even  if  they  were  barred,  that 
only  aJBTected  the  remedy  by  action,  and 
did  not  prevent  the  application  of  the  rule 
forbidding  a  partner's  executors  to  prove 
against  the  estate  of  the  surviving  partner 
in  competition  with  the  joint  creditors. 

As  to  the  first  point,  John  Hepburn's 
will  does,  in  fact,  contain  a  trust  for 
the  payment  of  his  debts  out  of  his 
real  estate.  But  John  Hepburn  left  no 
real  estate  whatever,  and  it  seems  to  me 
that  this  case  fiedls  within  the  principle 
of  Seott  V.  Jones  (8).  In  that  case 
Mr.  Donovan,  by  his  will,  charged  his 
debts  upon  his  real  estate  at  Tibberton. 
It  turned  out,  however,  that  his  estate 
there,  which  he  supposed  to  be  freehold, 
was  leasehold  only,  and  it  was  held  that 
the  operation  of  the  statute  was  not  pre- 
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vented  by  the  charge  in  the  will,  even  as 
to  that  part  of  the  personal  estate  which 
he  had  erroneously  supposed  to  be  realty. 
Now,  if  the  charge  does  not  affect  that 
part  of  the  personal  estate  which  is  erro- 
neously supposed  to  be  realty,  how  can  it 
affect  that  part  which  is  not  supposed  to 
be  realty — or,  in  other  words,  how  can  it 
have  any  effect  upon  the  personalty  at  all  1 
I  am  of  opinion  that  a  charge  upon  the 
real  estate  where  there  is  no  real  estate 
has  no  operation  whatever ;  and  that,  apart 
from  the  Beal  Property  Limitation  Act  of 
1874,  section  10,  the  joint  creditors  of  the 
old  firm  are  barred  by  the  statute  so  far  as 
John  Hepburn's  estate  is  concerned. 

The  remaining  point,  as  to  the  effect  of 
the  Statute  of  Limitations,  is,  so  far  as  I 
am  aware,  a  new  one.  It  is  contended 
that  although  the  joint  creditors  are  barred 
so  far  as  any  right  of  action  against  the 
executors  of  John  Hepburn  is  concerned, 
yet  the  executors  are  still  within  the  opera- 
tion of  the  rule  which  forbids  a  co-partner, 
or  the  personal  representative  of  a  deceased 
partner,  from  proving  in  competition  with 
his  own  creditors.  It  is  said  that  the  sta- 
tute  bars  the  remedy  but  not  the  right, 
and  consequently  that  the  executors  still 
remain  indebted  to  the  joint  creditors, 
although  the  latter  cannot  enforce  their 
right  by  action.  This,  although  not  an 
uncommon,  is,  in  my  judgment,  an  in- 
correct way  of  stating  the  effect  of  the 
Statute  of  Limitations.  There  is  in  law 
no  right  without  a  remedy,  and  if  all 
remedies  for  enforcing  a  right  are  gone, 
the  right  has,  in  point  of  law,  ceased  to 
exist.  In  the  case  of  a  debt,  the  ordinary 
and  universal  remedy  is  by  action  against 
the  debtor.  There  may,  however,  and 
sometimes  does,  exist  another  remedy,  not 
by  action  against  the  debtor,  but  arising 
out  of  the  possession  of  property  of  the 
debtor,  which  by  law  or  contract  may 
be  detained  by  the  creditor  until  the  debt 
is  paid.  This  latter  remedy  may  exist 
although  the  remedy  by  action  is  barred, 
and  in  that  case  the  debt  continues  to  exist 
80  far  as  is  necessary  for  the  enforcement  of 
this  right  of  lien,  but  not  for  enforcing  the 
remedy  by  action.  When  the  debt  is  barred 
by  the  statute,  and  the  creditor  has  no 
lien,  the  debt  is  gone  for  all  purposes.  This 
limited  right  is  recognised  in  bankruptcy 


and  where  a  creditor  has  a  lien  he  may 
make  use  of  it  to  enforce  payment  <^  his 
debt,  although  it  is  statute-barred  and  the 
debtor  has  become  bankrupt.     But  for  the 
purposes  of  proving,  the  remedy  by  action 
can  alone  be  looked  at ;  and  if  that  is  barred 
there  is  no  longer  any  right  to  prove,  be- 
cause there  is  no  longer  any  right  to  the 
debt  capable  of  being  enforced  by  action. 
In  this  case,  if  the  joint  creditors  had  any 
lien  on  the  estate  of  John  Hepburn,  they 
might  enforce   it,  notwithstanding    their 
debt  is  statute- barred.  But  they  are  seeking 
to  do  more  than  this,  they  are  invoking  the 
assistance  of  the  Court,  and  are  seeking  to 
make  use  of  their  debt  as  if  it  still  conferred 
upon  them  a  right  of  action  against  the 
executors  so  as  to  make  them  creditors  of 
tlie  executors  in  some  other  and  further 
way  than  that  of  merely  giving  them  a 
right  to  use  any  lien  they  may  have  on 
the  estate  of  John  Hepburn  so  as  to  com- 
pel payment  of  the  debt.     If  they  had  any 
such  lien,  the  order  I  am  about  to  make 
would  not  deprive  them  of  it.     I  am  of 
opinion  that  they  are  not  creditors  of  the 
executors  in  any   such  sense  as  entitles 
them  to  say  that  the  executors  in  proving 
against  the  separate  estate  of  the  debtoiB 
are  infringing  the  rule  against  proving 
in  competition  with  one's  own  creditors. 

This  view  renders  it  unnecessary  that  I 
should  consider  the  other  question  laised 
on  behalf  of  the  appellants  (12). 

The  executors  must  be  admitted  to  prove 
for  the  whole  of  their  debt,  and  they  must 
have  their  costs  of  this  appeal  out  of  the 
estate.  The  trustee  may  also  take  his 
costs  out  of  the  estate. 

Order  accordingly. 


Solicitors —  H.  White,  for  executors  of  John 
Hepburn ;  Hollams,  8on  &  Coward,  for  trus- 
tee ;  Hepburn,  Son  &  Cutcliff e,  for  crediton  of 
J.  &  T.  Hepburn  k  Sons. 


J 
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Bankruftct.  T    t 

1885  >        ^^  milker;  ex  povrte 

June  19.     J  ""™^* 

Composition  Deed — Preference  to  one 
Creditor — £ffeot  of  on  Deed, 

A  deed  of  arrangement  for  the  payment 
of  a  eompoeition  made  between  a  debtor 
and  hia  creditors  must,  whether  it  is  or  is 
not  made  under  the  provisions  of  a  stcUute, 
he  based  and  carried  out  on  the  principle 
of  perfect  equality.  The  law  implies,  in 
the  absence  of  any  express  provision  to  the 
contrary,  a  term  or  condition  in  such  a 
deed  thai  the  debtor  agrees  with  the  cre- 
ditors, <md  the  creditors  agree  with  him 
and  with  each  other,  that  aU  who  are  par- 
ties  to  the  deed  shall  come  in  and  be  placed 
on  exactly  the  same  footing :  so  that  the 
aeeeptanee  by  one  creditor  of  a  bonus  or 
gratuity  beyond  that  secured  to  aU  by  the 
deed  mil,  if  that  bonus  is  paid  with  the 
knowledge  of  the  debtor,  though  not  by  him 
or  out  of  his  estate,  entitle  any  other  cre- 
ditor who  is  a  party  to  the  deed  to  avoid 
it,  and  to  proceed  as  though  the  deed  were 
cancelled. 

Daugliflh  V.  Tennent  (36  Law  J.  Rep. 
Q.B.  10)  approved. 

Appeal  by  Milner  from  the  refusal  of 
the  Registrar  to  set  aside  a  bankruptcy 
notice  sei'ved  on  him. 

Milner  being  indebted  to  a  number  of 
persons,  and  no  proceedings  having  been 
taken  in  bankruptcy,  an  arrangement  was 
entered  into  between  him  and  certain  of 
his  creditors,  of  whom  Towneud  was  one, 
that  a  deed  of  arrangement  should  be  pre- 
pared containing  provisions  that  the  debtor 
should  carry  on  his  business,  that  he  should 
pay  any  creditors  who  signed  the  deed  of 
arrangement  a  sum  of  lOs.  in  the  poimd 
within  six  years,  that  those  who  signed 
the  deed  and  entered  into  the  arrangement 
should  thereby  release  the  debtor  from  all 
claim;  and  the  deed  contained,  amongst 
other  terms,  a  provision  that  the  debtor 
should  not  be  liable  to  be  sued,  or  have 
execution  issued,  or  judgment  entered 
against  him,  by  any  of  the  creditors  who 
signed  it,  if  he  carried  out  the  provisions 
of  the  deed.    Townend,  a  creditor  who 

*  Cbram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  hj. 
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had  obtained  a  judgment  against  the 
debtor,  signed  this  deed.  After  he  had 
signed  three  other  creditors  of  Milner  also 
signed  it;  but  as  it  appeared  that  they 
had  received  from  the  brother  of  the  debtor 
money  in  payment  of  the  debts  due  to 
them  over  and  above  the  lOs.  fixed  by  the 
deed  of  arrangement,  Townend  considered 
that  this  was  a  fraudulent  preference,  and 
that  he  was  at  liberty  to  avoid  the  deed ;  and 
he  accordingly  served  on  Milner  a  bank- 
ruptcy notice  under  46  <fe  47  Vict.  c.  52. 
s.  4.  sub-s.  1  {<g),  Milner  applied  to  the 
Registrar  to  set  aside  this  notice,  but  the 
application  was  refused,  and  from  this  re- 
fusal the  debtor  appealed. 

£.  C.  WiUis,  Q.C.,  and  F.  Willis,  for  the 
appellant. — This  deed  was  not  made  under 
any  statute,  so  that  the  principles  which 
apply  to  statutory  composition  deeds  do 
not  apply  to  this  deed.  It  is  a  deed  limited 
to  the  creditors  signing  it,  and  it  is  not 
void  or  voidable  because  after  one  cre- 
ditor signed  it  others  signed  who  had  re- 
ceived some  money,  not  from  the  debtor's 
estate,  but  from  a  stranger — Carey  v. 
Barrett  (1).  The  bankruptcy  notice  ought 
to  be  set  aside,  because  the  creditor  who 
issued  it  is  a  party  to  the  deed,  which 
provides  that  no  proceedings  are  to  be 
taken  against  the  debtor. 

Herbert  Reed,  for  the  respondent — ^The 
refusal  of  the  Registrar  was  right ;  there 
has  been  a  fraudulent  preference.  The 
principle  to  be  applied  to  these  deeds  is 
that  all  the  creditors  come  in  on  equal 
terms,  whereas  the  three  creditors  who  had 
already  been  paid  something  and  then  be- 
came parties  to  the  deed  had  an  advantage 
over  the  creditor  who  has  served  this 
bankruptcy  notice.  The  principle  to  be 
applied  is  the  same,  whether  the  deed  of 
arrangement  is  made  under  a  Bankruptcy 
Act  or  not.  Knight  v.  UurU  (2),  Malalieu 
V.  Hodgson  (3),  Dauglish  v.  Tennent  (4), 
and  Ex  parte  Barrow  (5)  were  re- 
ferred to. 

(1)  Law  Eep.  4  C.P.  D.  379. 

(2)  5  Bing.  432. 

(3)  16  Q.B.  Bep.  689 ;  20  Law  J.  Bep.  Q.B.  339. 

(4)  36   Law   J.   Bep.   Q.B.    10;   Law   Bep. 
2  Q.B.  49. 

(6)  60  Law  J.  Bep.  Cbanc.  821 ;  Law  Bep. 
18Cb.  D  464. 
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[Brett,  M.B. — In  all  these  deeds,  whe- 
ther made  in  or  after  a  bankruptcy  or  not, 
is  there  not  a  condition  implied  by  law  that 
all  the  creditors  sign  on  equal  terms ;  and 
if  they  do  not,  may  not  the  deed  be  avoided  1 
Bo  WEN,  L.J. — Are  not  the  parties  led  to 
understand  that  the  machinery  of  the  deed 
is  used  to  create  |)erfect  equality  ?] 

E,  C.  Willis,  Q.C.,  in  reply. — Daugliah 
y.  TenneTit  (4)  is  a  decision  on  a  deed  made 
under  an  Act  of  the  colony  where  it  was 
made,  so  that  the  judgment  of  the  Court 
only  applies  to  deeds  of  arrangement  made 
under  a  statute;  and  there  is  no  reason 
why  the  principles  which  have  been  ap- 
plied to  statutory  compensation  deeds 
should  be  extended  to  such  a  deed  as  this. 

Brett,  M.R. — In  this  case  the  debtor 
MUner  was  indebted  to  a  number  of  per- 
sons. No  petition  in  bankruptcy  was  pre- 
sented, and,  irrespective  of  any  petition, 
an  arrangement  was  made  between  him 
and  certain  of  his  creditors  that  any  of 
them  who  signed  a  deed  of  arrangement, 
which  it  was  proposed  to  make,  should  re- 
ceive a  dividend  of  10«.  in  the  pound  upon 
the  amount  of  their  debts,  and  that,  if  that 
sum  was  paid  within  a  certain  time,  they 
would  release  the  debtor  from  all  claims 
against  him.  This  arrangement  was  car- 
ried out  by  a  deed,  which  contained  the 
terms  whidi  had  been  agreed  upon.  This 
deed  was  to  be  signed  by  any  croditor  who 
chose,  and  it  only  bound  those  creditors 
who  did  sign  it.  I  think  that  the  evidence 
before  the  Registrar  justified  him  in  finding 
that  the  debtor  met  certain  of  his  creditors, 
that  he  entered  into  this  arrangement  with 
them,  that  other  creditors  came  in  after- 
wards and  signed  the  deed,  that  the  cre- 
ditor Townend  who  served  this  bankruptcy 
notice  entered  into  the  arrangement  and 
signed  the  deed  in  good  fait^;  that  no 
fraudulent  representation  was  made  to  him 
before  he  signed  it ;  that  after  he  signed  it, 
one  or  two  or  three  creditors  signed  the 
deed  also,  but  that  they  did  so  only  be- 
cause the  debtor's  brother  paid  to  them 
certain  parts  of  their  debts  in  order  to  in- 
duce them  to  sign  the  deed,  and  that  that 
was  the  reason  why  they  signed  it.  Town- 
end,  who  had  previously  signed  the  deed, 
afterwards  became  aware  of  this,  and 
alleges  that,  as  these  other  creditors  re- 


ceived these  payments,  and  signed  the 
deed  upon  the  terms  of  their  receiving 
them,  the  whole  deed  has  become  void, 
and  that  his  signature  can  be  and  ought 
to  be  canoeUed,  because,  as  he  alleges,  the 
debtor  was  aware  of  these  &ctB.  I  am  of 
opinion  that  the  debtor  did  know  that  his 
brother  had  made  or  would  make  the  pay- 
ments ;  and  the  question  is,  whether  these 
facts  entitle  the  creditor  Townend  to  avoid 
this  composition  deed,  it  being  a  composi- 
tion deed  not  made  under  the  provisions 
of  any  statute,  but  being  what  may  be 
termed  a  deed  of  arrangement  at  common 
law. 

The  first  question  is  whether  this  re- 
sult would  follow  if  the  debtor  had  him- 
self made  such  payments  as  these  upon 
such  terms  as  these,  and  then  whether  it 
makes  any  difference  if  the  payments  are 
made  by  the  brother  of  the  debtor  with 
the  knowledge  of  the  debtor.  I  am  pre- 
pared to  hold  that  it  is  of  the  essence  of  a 
composition-deed  that  all  the  creditors  who 
come  in  to  a  composition-deed  bind  them- 
selves by  way  of  obligation  both  to  each 
other  and  to  the  debtor,  and  that  he  binds 
himself  in  the  same  way  to  all  and  each 
of  the  creditors  that  as  far  as  the  debtor 
is  concerned  all  the  creditors  come  in 
upon  equal  terms.  This,  I  think,  is  im- 
plied by  law  in  the  transaction,  and  if  a 
deed  is  made,  then  I  think  that,  unless  the 
deed  clearly  contradicts  that  implication, 
it  becomes  an  implied  condition  of  the 
deed,  so  that  if  it  is  broken  the  deed  be- 
comes voidable  as  far  as  concerns  every 
creditor  who  signs  it;  and  I  think  that 
this  is  a  general  principle  which  applies  to 
all  composition  deeds,  whether  they  are  or 
are  not  made  pursuant  to  the  provisions 
and  authority  of  a  statute.  I  think  that 
the  case  of  Dauglish  v.  Tenn/ent  (4)  states 
the  principle.  In  that  case  the  deed  was 
made  pursuant  to  the  provisions  of  a 
statute,  but  the  decision  was,  I  think, 
based  upon  the  broader  ground  to  which 
I  have  adverted ;  for,  as  Mr.  Justice 
Mellor  said,  "  This  is  a  deed  of  arrange- 
ment  voluntarily  made  between  the  debtor 
and  certain  creditors,  the  effect  of  which  is 
said  to  be  to  release  the  debtor  from  his 
debts.  To  put  the  case  on  a  broad  ground, 
it  is  an  agreement  between  the  debtor  and 
each  creditor  that  they  are  contracting  on 
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terms  of  equality  as  to  each  and  all ;  and  if 
by  a  secret  bargain  some  creditors  have 
an  advantage  over  other  creditors,  it  is  a 
fraud  upon  those  who  must  be  presumed 
to  have  signed  the  deed  upon  the  under- 
standing that  all  the  creditors  should  be 
placed  on  the  same  footing."  I  would  add 
that  I  think  such  an  agreement  is  not 
only  an  agreement  between  the  debtor  and 
each  creditor,  but  that  it  is  also  an  agree- 
ment between  each  creditor  and  every 
other  creditor,  that  they  are  all  contracting 
on  terms  of  equality  as  to  each  and  all. 
Mr.  Justice  Lush,  in  the  same  case,  says, 
**  It  must  be  taken  that  every  creditor  who 
signed  the  deed  stipulated  for  good  faith 
between  the  debtor  and  the  whole  of  the 
creditors" — (I  would  add,  also  for  good  • 
faith  amongst  themselves) — "  and  that  the 
release  was  only  to  take  effect  if  and  when 
the  requisite  majority  of  the  creditors 
should  have  bona  fde  executed  the  deed ; 
and  if  the  execution  of  some  was  obtained 
by  bribery,  then  it  is  not  such  an  execution 
df  the  deisd  as  was  contemplated."  This 
case  shews  that  one  reason  for  the  principle 
is,  that  other  creditors  would  not  enter 
into  the  arrangement  unless  they  under- 
stood that  all  who  enter  into  it  will  be 
placed  on  a  footing  of  absolute  equality. 
Lord  Kenyon  said  in  Gackshoti  v.  Bennett 
(6),  ''The  contract  in  the  present  case 
affected  all  the  other  creditors  by  rendering 
abortive  all  that  they  had  intended  to  do 
for  the  bankrupt  in  compounding  for  their 
debts." 

That  case  supplies  another  ground  why 
this  implication  should  be  made,  and  the 
result  is  that  there  is  an  implied  condition 
that  the  deceived  creditor  can  in  such  cir- 
cumstances avoid  the  deed  of  arrangement, 
whether  that  which  entitles  him  to  do  so 
is  done  after  or  before  he  himself  signs  the 
deed.  The  case  of  Knight  v.  Hunt  (2) 
goes  still  further,  and  shews  that  it  mat- 
ters not  whether  the  preference  is  or  is  not 
carried  out  at  the  expense  of  the  debtor 
himself.  If  it  were  carried  out  at  the  ex- 
pense of  a  third  person,  the  debtor  being 
altogether  unaware  of  it,  I  should  hesitate 
before  saying  that  it  rendered  the  arrange- 
ment voidable ;  but  I  am  of  opinion  that  if 
he  were  aware  of  it,  it  would  do  so.    The 

(6)  2  Term  Bep.  763. 
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principle  which  it  has  already  been  decided 
applies  to  composition-deeds  made  under 
the  authority  of  a  statute  applies  also  to 
composition-deeds  not  so  made ;  so  that  in 
this  case  the  deed  was  voidable  at  the 
option  of  the  creditor.  He  has  elected  to 
avoid  it ;  and,  this  being  so,  he  was  entitled 
to  take  the  proceedings  which  he  did ;  so 
that  the  decision  of  the  Registrar  was 
right,  and  this  appeal  must  be  dismissed. 

Baooallay,  L.J. — If  the  deed  of  ar- 
rangement wldch  has  been  entered  into  in 
this  case  is,  in  the  circumstances  of  this 
case,  a  valid  deed,  it  does,  from  the  terms 
contained  in  it,  afford  a  conclusive  answer 
to  any  action  brought  or  judgment  enforced 
by  any  creditor  who  is  a  party  to  it.    The 
Bankruptcy  Act  of  1849  (12  k  13  Yict. 
c.  106)  contained  three  modes  by  which 
compositions  might  be  effected,  the  third 
being  that  found  in  section  230,  which 
enabled  a  composition  to  be  offered  and 
accepted  after  an  adjudication  of  bank- 
ruptcy; and  with  re^ird  to  this,  section 
231  provided  that  ''  if  any  creditor  shall 
agree  to  accept  any  gratuity  or  higher 
composition  for   assenting  to  such  offer, 
he  shall  forfeit  the  debt  due  to  him,  to- 
gether  with  such   gratuity  or   composi- 
tion."    More  than  one  decision  was  given 
upon  these  provisions  in  the  matter  of  the 
bankruptcy  of  0.  J.  Mare  k  Co.,  and  the 
judgments  in  Mare  v.  Sandford  (7)  and 
Mare  v.  Warner  (8)  deal  with  the  subject; 
and  it  is  to  be  observed  that  in  the  former 
case  the  Yice-Chancellor  said,  "  The  231st 
section  of  the  Bankruptcy  Act  .  .  .  posi- 
tively enacts  with  reference  to  this  prin* 
ciple  '  that  if  any  creditor  shall  agree  to 
accept  any  gratuity  or  higher  composition 
for  assenting  to  such  offer,  he  shall  forfeit 
the  debt  due  to  him,  together  with  the 
gratuity  and  composition.'     That  section 
does  not  enact  the  law  which  makes  the 
contract  illegal,  because  the  law  is  well 
established  already,  but  it  imposes  a  pen- 
alty on  the  creditor  who  shall  have  con- 
sented to  accept  on  a  private  bargain  a 
gratuity  or  secret  advantage  of  that  par- 
ticular kind." 

A  bonus,  therefore,  accepted  by  a  credi- 

(7)  1  Giff.  288. 

(8)  3  Oiff.  100. 
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tor  invalidates  the  transaction.  In  this 
case  the  question  arises  on  a  bankruptcy 
notice,  but  the  principle  is  a  general  one, 
and  the  question  here  must  be  decided  on 
the  general  principles  of  the  law.  Those 
principles  are  well  explained  in  Dauglish 
V.  Tennent  (4),  to  which  the  Master  of  the 
Rolls  has  referred.  I  agree  also  with  the 
conclusion  of  fact  to  which  the  Master  of 
the  Bolls  has  come,  and  I  see  no  dis- 
tinction between  the  principle  which  had 
to  be  applied  in  Dauglish  v.  Tennent  (4) 
and  the  principle  which  must  be  applied 
here ;  so  that,  as  I  am  satisfied  that  under 
this  deed  certain  creditors  have  received 
an  additional  advantage  which  certain 
other  creditors  have  not  received,  and 
that  the  debtor  knew  this,  I  think  the 
objection  to  the  decision  of  the  Registrar 

BoWBN,  L.J. — This  question  must  be 
decided  according  to  the  established  prin- 
ciples of  the  common  law.  A  simple  com- 
position arrangement  means  an  arrange- 
ment by  which  each  creditor  who  comes  in 
to  it  gives  up  part  of  what  is  due  to  him, 
the  consideration  for  his  doing  so  being 
that  other  creditors  come  in  and  do  like- 
wise. It  follows  that  the  essence  of  the 
transaction  is  that  all  who  take  part  in  it 
act  on  the  faith  that  they  all  come  in  upon 
equal  terms.  The  deed  is  drawn  up  to 
carry  out  this  arrangement  on  the  prin- 
ciple of  equal  division,  and  each  creditor 
believes  that  no  private  bargain  exists 
which  will  render  abortive  this  principle  of 
equality.  If  then  there  is  any  agreement 
which  destroys  this  principle  of  equality, 
such  an  agreement  is  a  breach  of  faith; 
and  if  the  debtor  is  aware  of  its  existence, 
he  is  then  guilty  of  fraudulent  concealment, 
which  strikes  at  the  root  of  the  deed  of 
arrangement,  and  entitles  any  creditor  who 
has  been  so  deceived  to  avoid  the  deed. 

Appeal  dismissed. 

Solicitors — Bird  &  Moore,  for  appellant ;  Ross  k 
Co.,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

Tnewlands  v.    the   national 
1885.     J      employers'  aocidknt  asso- 
June  23.  I      ciation  (limited)  {in  Uqui- 
L     datum).* 

Company — Contract  to  take  Shares — 
Contract  induced  by  Fraud  of  Secretary  of 
Company — LiabUUy  of  Directors  of  Com- 
pany for — Authority  of  Secretary  to  make 
Eepresentations — Principal  and  Agents 

The  secretary  of  a  company  has  no 
general  a/uthority  to  make  representcUiont 
to  induce  persons  to  take  shares  in  a  com- 
pany :  so  that  a  person  who  is  induced  to 
take  shares  in  a  company  by  a  fraudulent 
misrepreseniation,  not  authorised  by  or 
knoum  to  the  officers  of  the  company  en- 
titled to  make  representations^  of  ike  secre- 
tary of  a  company  is  not  entitled  to  main- 
tain an  action  against  the  company  for  the 
rescission  of  the  contract,  or  for  damages 
for  such  misrepresentcUion. 

Appeal  from  the  judgment  of  Lopes,  J., 
at  the  trial  without  a  jury. 

The  plaintiff  brought  an  action  seeking 
to  rescind  a  contract  by  which  he  had 
taken  shares  in  the  defendant  company,  to 
recover  callb  which  he  had  paid,  and  for 
damages.  The  defendant  company  counter- 
claimed  for  unpaid  calls.  The  company 
having  gone  into  liquidation,  the  liquida* 
tor  was  also  joined  as  a  defendant. 

The  ground  on  which  the  plaintiff 
sought  to  rescind  the  contract  was  that  he 
had  been  informed  by  Allen,  the  secretaiy 
of  the  company,  that  if  he  took  500  shares 
in  the  company  he  would  be  appointed 
solicitor  to  the  company.  The  plaintiff 
accordingly  sent  in  an  application  for 
shares  on  a  regular  printed  form  addressed 
to  the  directors  of  the  defendant  company. 
The  directors  allotted  the  shares  to  the 
plaintiff,  he  accepted  them,  and  he  paid 
certain  calls  which  became  due  on  them. 
Allen,  the  secretary,  also  told  him  through 
a  man  named  Bell  that  he  had  been 
appointed  solicitor  of  the  company. 

It  was  admitted  that  these  statements 
made  by  Allen  were  false,  that  they  wwe 
faLie  to  his  knowledge,  that  the  diieoton 
of  the  company  had  not  authorised  the 

*  Coram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 
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secretary  to  make  them,  that  they  were 
unaware  that  he  had  made  them,  and  that 
it  was  these  statements  which  induced  the 
plaintiff  to  take  the  shares.  The  plaintiff 
brought  this  action  two  years  after  the 
shares  had  been  allotted  to  him. 

Lopes,  J.,  gave  judgment  for  the  defen- 
dant company. 

The  plaintiff  appealed. 

Waddy,  Q,C.,  Eeid,  Q.C.,  and  J.  Wal 
ton,  for  the  plaintiff. — The  plaintiff  is  en- 
titled to  have  the  contract  to  take  shares 
rescinded,  even  though  he  has  been  a  regis- 
tered shareholder  for  two  years.  He  was 
induced  to  take  the  shares  by  a  fraudulent 
misrepresentation  made  by  an  agent  of 
the  directors  of  this  company — The  Wes- 
tern Bank  of  Scotland  v.  Addie  (1). 

[BowBN,  L.J. — ^Was  the  secretory  an 
agent  authorised  to  make  such  representa- 
tions, within  the  rule  laid  down  in  that 
case)] 

Yes.  A  secretary  is  a  person  autho- 
rised to  make  communications  about  the 
company  to  persons  desiring  to  enter  into 
relations  with  the  company. 

[Brett,  M.R.,  referred  to  Partridge  v. 
The  Albert  Life  Assurance  Company/  (2).] 

In  that  case  the  transaction  was  dif- 
ferent :  there,  a  mere  stranger  desiring  to- 
deal  in  the  open  market  applied  to  a  secre- 
taiy,  who  gave  certain  information;  but 
here,  a  person  desiring  to  treat  with  the 
company  applied  to  a  person  held  out  by 
the  directors  as  secretary  and  as  the  per- 
son to  whom  persons  should  apply.  The 
plaintiff  seeks  to  resist  the  enforcement  of 
a  contract  obtained  by  fraud.  The  con- 
tract was  really  void  ab  initio.  Further, 
the  contract  to  take  shares  was  only  con- 
ditional; the  ooi^dition  has  not  been  com- 
plied with,  so  that  the  contract  is  void. 
The  secretary  was  a  person  authorised  to 
receive  conditional  applications,  and  autho- 
rised to  transmit  them  to  the  directors,  so 
that  they  are  responsible  for  his  fraudulent 
misrepresentation.  PdUuVs  Case  (3),  Bar- 
wick  V.  The  English  Joint  Stock  Batik  (4), 

(1)  Law  Bep.  1  H.L.  Sc.  App.  146. 

(2)  16  8ol.  Journal,  199. 

(3)  36  Law  J.  Bep.  Chanc  613 ;  Law  Rep. 
3  Chanc  527. 

(4)  86  Law  J.  Bep.  Ezch.  147 ;  Law  Bop. 
a  Bxch.  259. 


ffoldsworth  v.  The  City  of  Olasgow  Bank 
(5),  and  Shaw's  Case  (6)  were  referred  to. 

Forbes,  Q,C,,  and  Firth,  for  the  defen- 
dant company. — The  prospectus  informed 
the  plaintiff  that  the  directors  allotted 
shares.  His  application  was  made  to  the 
directors,  the  directors  did  allot,  he  ac- 
cepted that  allotment,  he  paid  calls,  and 
two  years  have  elapsed  since  he  was  regis- 
tered. A  secretary  is  not  by  law  or  busi- 
ness usage  a  person  authorised  to  make 
representations  to  an  applicant  for  shares. 
The  remedy  of  the  plaintiff  is  against  the 
secretary  individually;  the  directors  and 
the  company  are  not  liable  for  his  fraud. 

Beid,  Q,C.,m  reply. 

BfiErr,  M.R. — The  plaintiff  has  brought 
an  action  against  a  limited  company.  The 
only  part  of  the  action  with  which  the 
Court  has  now  to  deal  is  that  part  which 
raises  the  question  whether  he  is  able  to 
maintain  the  action  in  so  far  as  it  requests 
that  he  may  be  relieved  from  consequences 
which  follow  on  his  having  been  regis- 
tered as  a  shareholder  in  the  defendant 
company.  He  was  so  registered  in  conse- 
quence of  his  having  applied  for  shares  on 
a  regular  form  requesting  the  directors  of 
the  company  to  allot  shares  to  him.  The 
shares  were  allotted  to  him  by  the  direc- 
tors in  the  regular  way,  he  received  a 
letter  of  allotment,  and  he  has  paid  certain 
calls  which  were  made  on  him  as  a  share- 
holder; but  he  now  asks  to  have  the 
register  rectified  and  to  have  his  name 
struck  off.  There  was  originally  a  daim 
for  damages,  but  it  is  now  admitted  that 
that  claim  cannot  be  maintained.  In  an- 
swer to  this  action  the  defendant  company 
not  only  alleges  that  the  plaintiff  has  not  the 
right  to  the  i*elief  which  he  seeks,  but  it 
also  claims  by  way  of  counter-claim  certain 
calls  which  have  been  made  but  not  paid. 
The  ground  on  which  the  plaintiff  seeks 
to  rescind  the  contract  by  which  he  took 
shares  is  that  he  alleges  he  was  induced  to 
take  the  shares  by  a  fraudulent  misrepre- 
sentation made  by  one  Allen,  the  secretary 
of  the  defendant  company.  This  secretary 
did,  through  an  innocent  agent,  fraudu- 
lently misrepresent  to  the  plaintiff  that  if 

(5)  Law  Bep.  8  App.  Caa.  817. 

(6)  34Law  Times,  7J5. 
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he  took  500  shares  he  would  reoeiye  the 
appointment  of  solicitor  to  the  company, 
and  he  afterwards  told  the  plaintiff  that 
he  had  in  fact  heen  appointed  to  be  the 
solicitor  of  the  company ;  and  it  is  these 
statements,  which  were  false  to  the  know- 
ledge of  Allen,  the  secretary,  who  made 
them,  which  induced  the  plaintiff  to  take 
shares  in  the  company.  It  is  indeed  ad- 
mitted that  this  is  the  case ;  but  the  defen- 
dant company  alleges  in  answer  that  the 
plaintiff  entered  into  the  contract  to  take 
the  shares  by  sending  in  to  the  directors 
of  the  company  a  formal  application  for 
shares  on  a  printed  form  addressed  to  the 
directors  of  the  company  and  to  no  one 
else.  The  directors  did  not  know  that 
any  representation  at  all  had  been  made 
by  the  secretaiy,  much  less  that  any 
finaudulent  misrepresentation  had  been 
made  by  him ;  they  had  not  given  to  the 
secretary  any  authority  to  make  any  re- 
presentations ;  and  they  contend  that  the 
contract  which  was  msule  by  the  plaintiff 
was  made  with  them,  and  that  the  mis- 
representation made  by  the  secretary  can 
have  no  effect  upon  that  contract,  for  that 
the  secretary  not  being  a  person  autho* 
rised  to  make  any  representations,  what 
he  said  to  the  plaintiff  can  have  no  effect 
upon  the  contract,  and  is  of — as  far  as  the 
relations  between  the  plaintiff  and  the 
company  are  concerned — no  more  force 
than  if  a  representation  had  been  made  by 
a  stranger.  It  seems  to  me  to  be  clear 
that  if  the  misrepresentation  made  by  the 
secretary  was  made  by  him  as  a  person 
with  no  greater  power  or  authority  than 
if  he  had  been  a  complete  stranger,  then 
it  must  follow  that  although  the  plaintiff 
was  in  fact  induced  by  that  fraudulent 
misrepresentation  to  enter  into  the  con- 
tract, still  he  cannot  avoid  the  contract  so 
entered  into  with  the  company — he  can 
only  in  such  a  case  sue  the  person  through 
whose  fraud  he  has  been  misled,  and  re- 
cover from  him  the  damages  he  claims. 

There  is  no  evidence  in  this  case  that 
the  secretary  of  this  company  had  autho- 
rity to  make  such  a  representation  as  was 
here  made  for  such  a  purpose  as  this ;  and, 
this  being  so,  the  plaintiff  relies  on  the 
general  knowledge  of  general  business 
which  is  to  be  attributed  to  the  Court. 

Then  it  is  for  the  plaintiff  to  make  oat 


that  there  is  such  a  practice  or  regular 
course  of  business ;  and  he  has  not  done  so 
in  this  case — and  this  for  the  best  reason, 
that  he  could  not  do  so ;  and  as  from  the 
knowledge  which  the  Court  has  of  regular 
business  it  cannot  say  tiiat  a  secretaiy 
has,  as  a  general  practice,   authority  to 
induce  people  to  take  shares,  it  foUows 
that  it  cannot  hold  that  this  secretary  had 
any  such  authority.      A  secretary  is  a 
mere  servant ;  his  position  is  that  he  b  to 
do  what  he  ^is  told,  and  no  person  can 
assume  that  he  has  any  authority  to  re- 
present anything  at  all ;  nor  can  any  one 
assume  that  statements  made  by  him  are 
necessarily  to  be  accepted  as  trustworthy 
without  further  enquiry,  any  more  than 
in  the  case  of  a    merchant    it   can  he 
assumed  that  one  who  is  only  a  clerk  has 
authority  to  make  representations  to  in- 
duce persons  to  enter  into  contracts.    In 
all  such  cases  it  is  clearly  the  duty  of 
persons   who   wish  to  be  accurately  in- 
formed on  matters  which  are  of  import- 
ance to  refer  to  the  principal.     If  in  sudi 
a  case  application  is  made  to  a  secretary, 
and  trust  is  reposed  in  the  ajssertions  of  a 
secretary,  then  the  person  who  so  applies 
and  so  reposes  his  trust  must  take  the 
risks  attendant  on  his  course  of  conduct 
Unless  in  such  a  case  he  applies  to  the 
directors  of  the  company,  it  is  not  un- 
likely that,  Qs  in  this  case,  he  will  find 
himself  deceived,  and    wiUiout  effective 
remedy :  for  a  misrepresentation  wisely 
made  by  a  secretary,  as  a  person  who  may 
in  the  circumstances  of  the  case  be  con- 
sidered   to    be    a    mere    stranger — his 
authority  being  in  fact  no  greater — can- 
not be  held  to  affect  the  contract  entered 
into  between  an  applicant  for  shares  and 
the  company.     In  this  case  the  plaintiff 
is  bound  to  pay  the  calls  Vhich  have  been 
made,  and  as  the  company  is  in  liquida- 
tion he  is  liable  to  be  placed  on  the  list  of 
contributories  in  respect  of  the  shares  held 
by  him.     It  cannot  be  said  that  this  ap- 
plication for    shares    was    a  conditional 
application,  and  that  the  condition  has 
not  been  fulfilled,  for  it  was  a  common 
formal  application.    The  appeal  therefore 
must  be  dismissed. 

Bagoallat,  L.J.~I  aaaume   that  the 
plaintiff  was  induced  to  enter  into  the 
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contract  and  to  apply  for  shares  owing  to 
the  Iraudulmit  statements  made  hj  Allen, 
the  secretary  of  the  defendant  company. 
But,  assuming  this  to  be  so,  then  if  one 
looks  at  the  application  for  ^e  allotment 
of  and  at  the  acceptance  of  the  shares, 
eTcrything  appears  to  have  been  done  in 
the  most  regular,  formal,  and  orthodox 
way.  The  pLftintiff  applied  to  the  directors 
on  a  regular  form,  he  was  allotted  shares 
in  the  regular  way,  he  has  paid  calls,  and 
he  can  make  out  no  case  against  the  com- 
pany except  by  relying  on  the  conduct  of 
the  secretary.  The  cause  of  complaint  is^ 
that  he  was  informed  by  Allen,  through 
Bell  (who  probably  was  a  local  agent — ^but 
that  is  not  stated),  that  he  would  be  ap- 
pointed solicitor  to  the  company  if  he 
applied  for  and  took  500  shares.  He  did 
so,  and  he  was  not  appointed  solicitor,  for 
another  person  was  appointed,  and  it 
proved  that  the  secretary  had  no  authority 
whatever  to  make  the  statement  in  ques- 
tion. It  appears  to  me  that  it  is  impos- 
sible to  infer  any  authority  on  the  part  of 
the  secretary  to  make  this  representation ; 
the  facts  of  this  case  do  not  establish  any, 
and  there  is  no  general  principle  which 
estabUshes  that  a  secretary  has  any  such 
authority.  No  case  has  been  found, 
although  the  cases  on  the  subject  are 
numerous,  in  which  the  directors  of  a  com- 
pany have  been  held  liable  for  the  acts  of 
a  secretary  who  has  acted  as  this  secretary 
acted,  liie  case  of  The  Western  Bank  of 
Scotkmd  V.  Addie  (1),  and  other  cases  on 
the  same  subject,  point  out  in  considerable 
detail  how  and  in  what  respect  a  com- 
pany is  held  liable  for  the  acts  of  its 
directors  and  authorised  agents;  but  no 
case  lays  down  that  a  company  is  re- 
sponsible for  misrepresentations  made,  as 
this  misrepresentation  was,  by  one  who  is 
merely  a  Becretaiy. 

On  this  ground,  therefore,  I  agree  with 
the  Master  of  the  Rolls  that  this  appeal 
must  fail.  Had  it  been  necessaiy  to  decide 
the  point,  I  am  not  sure  that,  as  in  the 
case  of  The  Venezuela  Railway  Company 
T.  Kiach  (7),  the  delay  on  the  part  of  the 
plaintiff  would  not  have  been  a  bar  to  his 
claim ;  but  that  becomes  immaterial. 

BowEH,  L.J. — ^I  agree  with  the  other 
(7)  Law  Bep.  2  E.  &  I.  App.  99. 


members  of  the  Court.  It  is  obvious  that 
the  plaintiff  cannot  recover  the  money  he 
has  paid  as  long  as  he  is  clothed  with  the 
status  of  a  shareholder  in  the  company,  and 
it  is  obvious  that  his  liability  to  pay  calls 
must  continue  until  that  status  has  been 
altered  or  abolished.  It  is  also  obvious  that 
the  plaintiff  cannot  recover  any  damages 
from  the  company  or  its  directors,  inasmuch 
as  the  misrepresentation  which  induced 
him  to  apply  for  the  shares  was  not  made  by 
any  one  save  Allen,  the  secretary,  so  that 
the  company  cannot  be  liable  in  an  action 
for  deceit.  The  plaintiff  alleges  that  the 
company  cannot  retain  the  benefit  of  a 
contract  induced  by  the  fraudulent  mis- 
representation of  their  agent.  But  that 
raises  the  important  question  whether  the 
secretary  was  the  agent  of  the  company 
to  make  this  fraudulent  misrepresentation. 
Allen  was  the  secretary  of  the  company ; 
there  is  no  legal  definition  of  that  term, 
and  there  is  no  evidence  that  he,  as  secre- 
tary, had  any  such  authority;  but  it  is 
urged  that  the  word  "  secretary  "  includes, 
prima  fa^sie^  the  authority  to  make  state- 
ments such  as  this  secretary  made,  and  to 
induce  persons  to  enter  into  contracts  with 
the  company.  But  it  appears  to  me  that, 
prima  faciey  the  functions  of  a  secretary 
are  clerical  and  ministerial  only,  that  a 
secretary  is  not  a  person  authorised  to 
induce  persons  to  take  shares,  or  author^ 
ised  to  get  shares  taken;  it  is  not  his 
duty  to  make  bargains  or  to  make  con- 
ditions in  respect  of  shares,  he  is  not 
an  ofiicer  authorised  to  act  as  an  agent  in 
the  course  of  business  to  do  such  things ; 
nor  is  he  a  person  entrusted  with  the  duty 
of  or  power  of  bargaining  as  to  the  issue 
of  shiu'es. 

Appeal  dismidied. 


Solicitois  —  H.  G.  Smallman,  agent  for  New- 
lands  ic  Newlands,  Jarrow-on-Tyne,  for 
plaintiff;  Bcrrj,  Binns  k  Co.,  for  defendant. 
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[IN  THE  COUBT  OF  APPEAL.] 
1885.         1        PEABCE   V.   FOSTER   AND 

May  19,  20.  j  others.* 

Practice  —  Discovery  of  Documents — 
Privileged  Documents — Documents  privi- 
leged in  forvMT  Action  hy  same  Plaintiff 
but  against  different  Defendant — Continu- 
ance of  Privilege. 

Documents  prepared  by  the  solicitor  in 
an  action  by  P,  against  D,  for  use  in  the 
conduct  of  that  action,  being  documents 
which  cams  into  existence  for  the  purpose  of 
private  and  confidential  communications 
in  that  action,  were  privileged  in  that 
auction  from  production : — Held  (affirming 
thejvdgment  of  the  Queen*  s  Bench  Division), 
that  these  documents  were  also  privileged 
/rom  production  in  an  action  by  tfie  sams 
plaintiff  against  a  different  defendarU,  and 
that  as  the  documents  had  been  once  privi- 
leged thefa^t  that  the  enquiry  ahov>t  them 
was  raised  in  a  differertt  auction  from  that 
in  which  the  privilege  originaUy  a/rose  did 
not  destroy  the  privilege, 

Bullock  V,  Corrie  (47  Law  J.  Rep.  Q.B, 
352)  approved. 

Appeal  from  the  judgment  of  the  Queen's 
Bench  Division  refusing  to  make  an  order 
for  the  further  discovery  of  documents. 

The  plaintiff  brought  an  action  against 
the  defendants  for  wrongful  dismissal. 
The  defendants  justified  the  dismissal  on 
the  ground  that  the  plaintiff  had  been, 
unknown  to  them  and  against  their  in- 
terest, speculating  on  the  Stock  Exchange. 

The  defendants  obtained  an  order  for 
discovery  of  documents  by  the  plaintiff, 
who  thereupon  made  an  affidavit  stating 
that  he  had  in  his  possession  or  control  cer- 
tain  documents  relating  to  the  matters  in 
question  in  the  action,  but  that  he  objected 
to  produce  them  on  the  ground  that  they 
were  privileged.  These  documents  were 
described  by  the  plaintiff  as  being ''the 
papers  of  my  counsel  and  solicitors  in  an 
action  in  the  Chancery  Division  between 
me,  the  above-named  J.  Pearce,  plaintiff, 
and  W.  Detmar,  defendant,  the  said  papers 
consisting  of  briefs  of  my  counsel,  instruc- 
tions to*  my  counsel  and  solicitors,  and 

*  Coram  Brett,  MJL,  BaggaUay,  L.J.,  and 
Bowen,  L.  J. 


other  papers  dated  or  written  afier  the 
commencement  of  the  said  action^  or  in 
contemplation  of,  or  in  and  for  the  conduct 
thereof."  This  affidavit  being  considered 
insufficient,  the  plaintiff  was  ordered  to 
make  a  further  affidavit;  and  in  this 
further  affidavit  he  stated  that  these  docu- 
ments were  tied  together  in  a  bundle  and 
marked,  and  that  they  were  all  documaitB 
which  came  into  existence  for  the  use  of 
his  counsel  and  solicitors  in  the  above- 
named  action,  or  in  contemplation  of  it, 
and,  being  confidential  documents,  were 
privileged  from  production  in  that  action, 
and  that  having  been  once  privileged  the 
documents  continued  to  be  privileged  &om 
production. 

The  plaintiff  also  stated  in  an  affidavit 
that  the  action  of  Pearce  v.  Detmar 
never  proceeded  beyond  the  statement  of 
defence,  as  Detmar  died ;  that  the  defen- 
dants might  inspect  the  pleadings  in  that 
action  and  copies  of  certain  accounts  be- 
tween himself  and  Detmar;  that  no  do- 
cuments or  evidence  were  procured  for 
that  action  from  any  third  person,  and 
that  all  the  documents  which  he  objected 
to  produce  were  instructions  or  drafts  of 
instructions  to  counsel  prepared  by  lus 
solicitors,  counsel's  opinions  and  notes,  and 
memoranda,  and  documents  given  by  him 
to  his  solicitors  for  or  during  that  action, 
which  was  an  action  for  an  account  in 
respect  of  stockbroking  transactions  be- 
tween himself  and  Detmar,  or  partially 
prepared  but  not  completed  owing  to  the 
discontinuance  of  the  action. 

The  defendants  applied  for  an  order  for 
discovery  by  the  plaintiff  of  the  documents 
so  tied  up  in  a  bundle ;  but  the  Master, 
the  Judge  at  chambers,  and  the  Queen's 
Bench  Division  refused  the  application. 

The  defendants  appealed. 

Stirling,  and  F.  MouUon,  for  the  ap- 
pellants.— Documents  privileged  in  one 
action  are  not  necessarily  privileged  in 
another  action  between  the  same  plaintiff 
but  different  defendants.  Documents  par- 
tially prepared  are  not  privileged,  because 
they  were  not  privileged  in  the  former 
action^  Unless  the  plaintiff  establishes 
that  they  would  disclose  the  mind  of  his 
solicitor  no  privilege  attaches.  The  privi- 
lege is  not  Bufficieptly  claimed^  and  no- 
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thing  is  priyileged  unleeB  it  oomeB  within 
the  strict  role  laid  down  as  to  privilege  be- 
tween a  client  and  solicitor.  LytXL  v.  JTen- 
'^y  (l)i  Wahham  y.  StainUm  (2),  mckd 
V.  Jones  (3),  BuUock  v.  Gorrie  (4),  Hohnea 
y.  Bctdddty  ^5),  and  Lord  Walaingham  y. 
Gaodrieke  (6)  were  referred  to. 

E,  Harrison^  for  the  plaintiff. — The 
affidavits  made  by  the  plaintiff  shew  that 
none  of  the  docnments  in  respect  of  which 
privilege  is  claimed  consist  of  communica- 
tions with  a  third  party,  but  that  they  are 
all  confidential  communications  between 
the  solicitor  and  his  client,  prepared  for 
use  in  the  action  brought  by  him  against 
Detmar.    [He  was  stopped  by  the  Court.] 

Bbett,  M.H. — ^It  appears  to  me  that  on 
the  true  construction  of  the  affidavit  now 
under  consideration^  the  documents  re- 
ferred  to  in  it,  for  which  privilege  is 
claimed,  are  documents  which  were  pre- 
pared by  a  solicitor  for  use  in  an  action, 
which  were  prepared  to  be  used  between 
counsel,  solicitor,  and  client  for  the  pur- 
pose of  consultation  with  reference  to  and 
in  the  conduct  of  the  action  :  so  that  the 
documents  came  into  existence  for  the  very 
purpose  of  professional  confidence.  Where 
documents  are  in  existence  aliunde^  the 
mere  &ct  that  they  are  handed  over  to  a 
solicitor  for  an  action  does  not,  in  my 
opinion,  create  a  privilege  with  regard  to 
them — ^as,  for  instance,  the  fact  of  handing 
over  mercantile  documents  to  a  solicitor 
for  the  purpose  of  getting  advice  with 
regard  to  them  does  not  create  a  privilege 
with  respect  to  them ;  but  where  the  docu- 
ments are  brought  into  existence  by  a 
solicitor,  or  through  a  solicitor,  for  the 
purpose  of  obtaining  professional  assist- 
ance upon  them,  or  advice,  or  for  the 
conduct  of  the  cause,  such  documents  fall 
within  the  class  of  confidential  profes- 
sional  communications,  and  they  are  there- 
fore treated  as  privileged.  The  documents 
now  under  consideration  are  such  docu- 

(1)  63  Law  J.  Bep.  Chanc.  937;  Law  Rep. 
27  Ch.  D.  1. 

(2)  2  Hem.  &  M.  1. 

(3)  2  Hem.  k.  M.  588,  695. 

(4)  47  Law   J.  Bep.  Q.B.   352;  Law  Bep. 
3  Q.B.  D.  366. 

(6)  1  Ph.  476. 
(6)^3  Hare,  122. 
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mentSy  for  they  were  in  fjact  brought  into 
existence  for  the  purpose  of  conducting 
an  action  which  was  then  pending ;  they 
were  therefore  then  privileged ;  and,  if  that 
be  so,  I  think  that  the  privilege  has  not 
ceased  to  exist  because  the  enquiry  which 
now  raises  this  question  is  an  enquiiy  in  a 
different  action.    The  case  of  BuUock  ^ 
Co,  V.  Corrie  dc  Co,  (4)  is  an  authority  in 
pointy  and  that  decision  contains,  aa  it 
seems  to  me,  a  valuable  principle.    It  is 
dear  that  the  action  in  which  the  discovery 
was  sought  was  a  different  action  from 
the  one  in  which  the  documents  held  to 
be  privileged  originated,  and  it  was  held 
that  that  &ct  did  not  destroy  the  privilege 
which  had  existed  in  the  former  action. 
The  expressions  used  by  Lord  Lyndhurst 
in  Hohnea  v.  Badddey  (5)  shew,  I  think, 
that  his  opinion  was  the  same^  for  he  says : 
''  There  are  undoubtedly  some  expressions 
attributed  to  the  Vice-Chancellor  in  that 
case  "  —he  refers  to  BoUon  v.  The  Corpora' 
Hon  of  Liverpool  {7) — **  and  also  to  the  Lord 
Chancellor,  whicn,  literally  taken,  might 
lead  to  the  conclusion  that  they  considered 
the  privilege  to  be  confined  to  the  parti- 
cular suit  which  was  expected  or  depending 
when  the  opinions  were  taken.    But  no 
such  question  was,  with  reference  to  these 
cases  and  opinions  (the  cases  and  opinions 
ordered  to  be  produced),  sufficiently  raised 
by  the  answers  as  stated  in  the  report,  and 
the  objection  to  produce  them  was  rested 
entirely  on  other  grounds."      And  it  is 
dear  that  Lord  Lyndhurst   thought  the 
suggestion  not  tenable.     I  agree  with  the 
opinion    expressed    by    the    lord    Chief 
Justice  Cockbum,  that  the  privilege  which 
attaches  to  communications  between  solici- 
tor and  client  for  the  purpose  of  carrying 
on  litigation,  or  for  the  purpose  of  advice 
during  litigation,  should  be  encouraged, 
for  the  reason  that  if  that  which  was  at 
one    time    a   privileged    communication 
could  ever  be  the  subject  of  compulsory 
disclosure,  that  fact  would  prevent  that 
free  communication  at  the  time  which  is 
the  very  foundation  of  the  use  and  service 
of  the  profession  of  a  solidtor  to  his  dient. 
I  think,  therefore,  that  the  affidavit  is 
sufficient,  and  that  the  appeal  must  be 
dismissed.     I  am  prepared  to  adopt  the 

(7)  3  Sim.  467. 
3K 
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passage  in  Bray  on  Duoowry^  at  p.  371, 
which  states  that  ''It  would  seem  clear 
that  the  extension  of  the  privilege  to  all 
professional  communications,  whether  pass- 
ing in  reference  to  litigation  or  not,  must 
cover  those  which  pass  in  reference  to 
litigation  with  other  persons,  or  with  the 
same  persons  at  other  times.  " 

Bagoallay,  L.J. — I  agree  with  the 
conclusion  to  which  the  Master  of  the 
Bolls  has  come,  and  I  agree  with  him  that 
it  is  of  importance  not  to  limit  the  pro- 
tection given  to  this  class  of  documents. 
At  one  time  I  doubted  if  the  affidavit  was 
sufficient,  but  having  had  my  attention 
drawn  more  particularly  to  the  various 
paragraphs  of  the  affidavit,  I  think  that 
it  is  sufficient,  regard  being  had  to  the 
circumstances  of  the  two  cases.  It  is 
clear,  I  think,  that  judicial  opinion  on  this 
point  has  not  been  at  all  times  perfectly 
uniform,  and  that  down  to  the  time  of  the 
case  of  Lord  Walsingham  v.  Ooodricke  (6) 
the  view  that  production  should  be  en- 
forced prevailed,  but  that  since  that  time 
there  has  been  a  movement  in  the  direc- 
tion of  extending  the  privilege  within  the 
limits  indicated  in  Wheeler  v.  Le  MarcharU 
(8). 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
I  think  it  is  important  to  remember  that 
this  case  does  not  raise  any  question  as  to 
documents  the  discovery  of  which  would 
not  place  in  the  possessioB  of  the  parties 
seeking  discovery  communications  of  a 
class  and  kind  known  as  professional  and 
confidential,  for  the  documents  in  question 
are  professional  documents,  prepared  by 
a  solicitor  for  his  client  during  the  course 
of  litigation,  so  that  they  would  disclose 
the  mind  and  the  advice  of  the  solicitor,  and 
they  therefore  come  within  the  decision  in 
LyeU  V.  Kennedy  (1),  for  they  are,  strictly 
speaking,  professional  documents.  The 
case  of  BtUlock  d:  Co,  v.  Corrie  d:  Co,  (4) 
deals  with  this  class  of  documents;  and 
what  was  there  said  was,  I  think,  based 
upon  the  case  of  Wilson  v.  RcataU  (9). 
It  may  possibly  not  be  correct  to  say  that 
in  all  cases,  and  with  regard  to  all  pur- 

(8)  60  Law  J.  Bep.  Chanc.  793 ;  Law  Bep. 
17  Ch.  D.  766. 

(9)  4  Term  Rep.  753. 


poses,  a  document  onoe  privileged  is  always 
privileged ;  but  these  documents  axe  within 
the  known  doctrine  as  to  privilege. 

Appeal  diemisfed. 


Solicitors— Roy   k  Cartwright,    for    plaintiff; 
G.  M.  Clements,  for  defendants. 
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Contract  —  Sale  of  Goods — Delivery — 
Receipt  cmd  Acceptance — Statute  o/ Frauds 
(29  Car,  2.  c.  3),  s.l7. 

The  plaintiff  sold  to  the  defendant  hy 
sample  certain  wheat,  which  was  put  i$Uo 
a  barge  and  sent  to  the  de/erkdan^s  miU, 
whereit  arrived  in  the  evening,  and  on  the 
following  morning  was,  hy  order  of  the 
dejendam£s  foremofn,  taken  into  the  miU 
and  there  examined  with  the  sample.  The 
defendant  then  rejected  it  as  not  being 
equal  to  sample.  The  wheat  uhu  put  hadi 
into  the  barge  and  remained  there  for  some 
weeks,  when  it  was  sold  by  order  of  the 
Court,  It  v)as  not  the  custom  at  the  de- 
fendofU^s  miU  to  examine  wheat  whilst  it 
was  in  the  barges.  In  an  action  by  the 
plaintiff  to  recover  damages  from  the  de- 
fendant for  not  accepting  the  v^eat,  the 
jury  found  that  it  was  equal  to  sample  and 
that  the  plaintiff  had  acted  reasonably: — 
Held,  that  there  was  evidence  for  the  jury 
of  acceptance  of  the  wheat  efficient  to 
satisfy  section  17  of  the  Staiute  ^Frauds. 

Kibble  v,  Gough  (38  Law  Times,  K.S. 
206)  approved  andfoUowed, 

Appeal  by  the  defendant  from  a  dedakm 
of  the  Divisional  Court. 

Action  to  recover  the  price  of  wheat 
sold  by  sample  under  a  verbal  contract 
by  the  plaintiff  to  the  defendant^  and  for 
damages  for  non-acceptance  of  the  same  by 
the  defendant. 

The  wheat  was  taken  in  sacks inabazge 
to  the  defendant's  mill,  where  it  arrived  in 

*  Cwam,  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 
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the  eyening.  On  the  following  morning 
some  of  the  sacks  were  drawn  up  into  the 
defendant's  mill,  and  there  examined  by  the 
defendant's  foreman  with  the  sample  to 
see  whether  it  was  equal  to  sample— it  not 
being  the  custom  at  the  mill  to  examine 
the  sacks  whilst  in  the  barges.  The  de- 
liendant  then  informed  the  plaintiff  that 
be  rejected  the  wheat  as  not  being  equal 
to  sample,  and  the  sacks  were  returned 
into  the  barge.  The  wheat,  which  re- 
mained in  the  barge  for  about  six  weeks, 
was  subsequently  sold  by  order  of  the 
Court. 

Btdwer,  Q.C.,  before  whom  the  action 
was  tried  at  Ohelmsford,  directed  the  jury, 
upon  the  authority  of  Morion  v.  Tihbett  (1) 
and  KiJMe  v.  Qough  (2),  that  if  the  defen- 
dant took  the  sacks  into  the  mill  merely 
to  see  whether  they  were  equal  to  sample, 
that  constituted  acceptance  and  receipt 
within  the  meaning  of  section  17  of  the 
Statute  of  Frauds.  The  jury  found  that 
the  plaintiff  had  acted  reasonably,  and 
that  the  goods  were  equal  to  sample ;  and 
a  verdict  and  judgment  for  472.  damages 
for  non-acceptance  were  entered  for  the 
plaintiff. 

The  Divisional  Court  (Lord  Coleridge, 
C.  J.,  and  Cave,  J.)  refused  an  application 
by  the  defendant  for  a  new  trial  upon  the 
ground  of  misdirection  and  that  there  was 
no  evidence  of  non-acceptance  to  be  left  to 
the  jury. 

llie  defendant  appealed. 

E.  Morten  (with  him  Murphy^  Q'C.\  for 
the  defendant. — ^There  was  no  evidence  to 
be  left  to  the  jury  of  any  acceptance  to 
satisfy  the  section  17  of  the  Statute  of 
Frauds.  In  Morton  v.  Tibhttt  (1)  there 
was  an  actual  receipt  of  the  wheat  within 
the  meaning  of  the  section,  because  there 
the  defendfUQt  had  dealt  wit^  it  as  if  it  had 
been  his  own  property.  ThsX  case  is  there- 
fore distinguishable.  There  must  be  some- 
thing more  than  a  mere  receipt  of  the 
goods — Benjamin  on  Sale  (3).  Here  the 
wheat  was  delivered,  but  there  was  no 
acceptance.  Li  Kibble  v.  Gough  (2)  there 
was  an  acceptance  of  the  wheat  after  ex- 

(1)  16  Q.6.  Bep.  428 ;  19  Law  J.  Bep.  Q.B. 
882. 

(2)  88  Law  Times,  K.S.  206. 

(3)  At  pp.  117, 118  (2nd  ed.). 
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amination,  and  the  quality  alone  was  com- 
plained of.  As  soon  as  the  wheat  was 
examined  here,  the  deliveiy  was  stopped 
and  the  wheat  was  rejected.  In  Eiekard  v. 
Moore  (4)  Bramwell,  L.J.,  stated  that  if 
that  case  could  not  be  distinguished  from 
Kibble  v.  Gough  (2),  the  latter  case  was 
wrongly  decided.  Even  if  there  was  evi- 
dence of  acceptence  there  was  misdirec- 
tion, because  as  directed  by  the  learned 
Commissioner  the  jury  could  not  have 
found  that  there  was  no  acceptance. 

Fhilbrick,  Q.C.,  and  JR.  Vaughan 
Willicma,  for  the  plaintiff,  were  not  called 
on. 

Brett,  M.R. — ^It  seems  to  me  that  the 
principle  of  law  applicable  to  this  case  has 
been  laid  down  in  Kibble  v.  Gough  (2), 
where  I  said,  "  The  defence  here  seems  to 
me  the  same  as  if  the  master  had  been 
there  at  the  time  and  had  said,  'I  will 
reserve  my  right  of  inspection  until  to- 
morrow.' The  question  for  us  here  is,  is 
there  such  an  acceptance  to  make  the  con- 
tract binding  imder  the  SUtute of  Frauds! 
There  must  be  an  acceptance  and  an 
actual  receipt;  no  absolute  acceptance, 
but  an  acceptance  which  could  not  have 
been  made  except  on  admission  of  the 
contract  and  the  goods  sent  under  it." 
Then  follows  an  absolute  statement  that 
Morton  v.  TibbeU  (1)  was  rightly  decided. 
Lord  Justice  Cotton  also  said,  "  All  that  is 
wanted  is  a  receipt  and  such  an  acceptance 
of  the  goods  as  shews  that  it  has  regard  to 
the  contract ;  but  the  contract  may  yet  be 
left  open  to  objection,  so  that  it  would  not 
preclude  a  man  from  exercising  such  a 
power  of  rejection."  In  that  case  the 
goods  had  been  taken  into  the  defendant's 
warehouse  and  had  been  left  there  for  a 
time,  but  not  for  such  a  time  as  to  make 
it  unreasonable  for  him  to  exercise  his 
right  to  reject  them,  because  he  kept  them 
for  a  time  short  of  that  during  which  he 
was  entitled  to  keep  them.  The  goods 
were  delivered  to  the  defendant,  who  took 
actual  possession  of  them  and  dealt  with 
them.  That  case,  therefore,  decides  that 
he  had  a  right  to  see  whether  he  would 
rq'ect  them  or  not,  and  that  the  jury  might 
find  he  had  accepted  them  in  such  a  way 
as  to  shew  that  he  could  not  have  dealt 

(4)  38  Law  Times,  N.S.  841. 
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with  them  as  he  had  done  unless  he  was 
of  opinion  that  he  had  made  a  contract  for 
the  purchase  of  them,  and  that  they  were 
delivered  in  fulfilment  of  that  contract, 
and  that  he  was  actually  examining  them 
to  see  whether  they  were  equal  to  sample. 
That  being  the  law,  the  only  question  here 
is,  whether  there  was  evidence  from  which 
the  jury  might  find  that  he  was  entitled 
to  do  so.     The  goods,  which  were  sent  to 
the  mill  in  a  barge,  arrived  in  the  evening ; 
the  next  day  the  defendant's  servants  took 
the  sacks  into  the  warehouse;    and  the 
goods  having  been  taken  out  of  the  barge 
and  kept  for  some  time,  the  defendant's 
foreman  proceeded  to  open  the  sacks  and 
examine  the  wheat.     The  jury  were  en- 
titled to  find  that  this  was  done  in  order 
to  see  whether  the  wheat  was  equal  to 
sample;   but  a  reasonable  person  could 
only  come  to  the  conclusion  that  a  man 
who  so  acted  feels  and  admits  that  he  has 
made  a  contract  for  the  purchase  of  wheat 
which  is  to  be  equal  to  sample,  and  that 
it  has  been  delivered,  and  is  being  exa- 
mined to  see  whether  it  is  equal  to  sample. 
He  might  have  done   something  which 
would  not  lead  a  jury  to  find  that  he 
must  have  admitted  that  there  was  a  con- 
tract ;  but  here  I  rely  not  only  on  the  fact 
that  the  wheat  was  delivered,  but  also 
that  the  sample  and  bulk  were  examined 
together.     It  is  impossible  to  come  to  any 
other  conclusion  than  that  by  those  two  aets 
the  defendant  admitted  he  had  made  a  con- 
tract for  the  wheat,  and  was  examining  it 
to  see  whether  it  was  equal  to  sample ;  and 
that  is  all  that  is  necessary  to  entitle  the 
jury  to  find  that  he  had  accepted  the  wheat 
80  as  to  satisfy  the  Statute  of  Frauds.     I 
think  the  case  of  Kibble  v.  Oough  (2)  is  a 
binding  authority,  and  that  there  was  evi- 
dence which  ought  to  have  been,  and  was, 
left  to  the  jury,  and  that  there  is  no 
colour  for   saying  that    there    was   mis- 
direction.    The  case  of  Richard  v.  Moore 
(4),  in  which  Bramwell,  L.J.,  threw  some 
doubt  upon  Kibble  v.  Gough  (2),  cannot  be 
said  to  have  overruled  that  decision,  and 
his  remarks  were  not  made  in  such  terms 
that  they  can  be  said  to  be  binding  on 
this  Court. 

Baooallat,  L.J. — I  am  of  the  same 
opinion.    It  was  decided    in  Morton  v. 


Tihbett  a),  which  was  followed  by  KXbhU 
V.  Oouga  (2),  that  there  may  be  an  ac- 
ceptance and  actual  receipt  of  goods  to 
satisfy  section  17  of  the  Statute  of  Erauds, 
although  the  acceptance  is  not  such  as  to 
preclude  the  purchaser  from  saying  that 
the  goods  are  not  equal  to  sample,  and 
therefore  from  rejecting  them.  It  has 
been  stated  that  there  has  been  a  differ- 
ence of  opinion  as  to  the  ground  upon 
which  the  judgment  of  Lord  Campbell  in 
Morton  y.Tif^tta  (1)  proceeded ;  but  that 
decision  has  been  recognised  cuid  followed 
in  Kibble  v.  Gough  (2).  Eelianoe  has  been 
placed  upon  Richard  v.  Moore  (4),  which 
was  decided  after  KibbU  v.  Gough  (2); 
but  that  case  will,  when  examined,  be 
found  to  be  substantially  different.  A  re- 
markable distinction  there  pointed  out  by 
Lord  Justice  Thesiger  is,  that  in  Kibble 
V.  Gough  (2),  as  in  the  present  case,  the 
jury  found  that  the  goods  were  equal  to 
sample,  whereas  in  Richard  v.  Moore  (4) 
they  found  that  the  goods  were  not  equal  to 
sample.  If  that  be  so,  the  question  here 
is  whether  there  was  evidence  to  go  to  the 
jury  of  an  acceptance  and  receipt  within 
the  meaning  of  the  decisions.  I  think 
that  there  was  such  evidence,  and  that  the 
jury  could  not  have  come  to  any  other 
conclusion  than  that  at  which  they  arrived. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
This  case  is  governed  by  the  principles 
laid  down  in  Kibble  v.  Gough  (2),  which 
must  now  be  taken  to  be  a  binding  au- 
thority upon  the  subject  of  acceptance 
and  receipt  of  goods  within  the  meaning 
of  the  Statute  of  Frauds.  That  case 
is  founded  upon  a  sound  oommercial 
basis.  Having  regard  to  the  language  of 
section  17  of  the  Statute  of  Frauds,  and 
the  mischief  aimed  at  by  the  statute,  the 
conclusion  one  would  come  to  is  that  the 
Legislature  by  ''acceptance  and  receipt" 
meant  such  a  dealing  with  the  goods  as 
would  amount  to  a  recognition  of  the  con- 
tract. That  is  the  view  taken  by  the 
Court  in  Kibble  v,  Govgh  (2).  As  regards 
Richard  v.  Moore  (4),  the  distinction 
which  has  been  pointea  out  by  my  brethren 
seems  to  me  to  be  sound.  In  Kibbk  ▼. 
Gough  (2)  the  jury  found  the  goods  were 
equal  to  sample,  and  it  was  therefcnro 
neoessaiy  to  decide  whether  there  had  beta 
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an  axxseptanoe  and  receipt  witMn  the  mean- 
ing of  the  statute.  But  in  Richard  v. 
Moore  (4)  the  jury  found  the  goods  were 
not  equal  to  sample,  and  therefore  the  only 
question  was  whether  the  goods  had  been 
rightly  rejected,  and  the  Court  held  that 
they  were.  The  language  used  by  Lord 
Justice  Bramwell,  upon  a  secondary 
point — ^namely,  that  there  was  no  accept- 
ance—could  not  have  been  meant  by  him 
to  disturb  the  decision  in  KibhU  ▼.  Oough 
(2),  and  we  have  a  perfect  right  to  go  back 
to  that  case  and  to  say  that  it  was  rightly 
decided. 

Appeal  diamiaeed. 


Solioitors—Glapham    Sc    Fitcb,    for   plaintiff; 
Daffield  &  Bmty,  for  defendant. 
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fSKINNEB     V.    THE    CITT    OF 
1885.  J        LONDON    MARINE     IN8UR- 

Apnl  22y  23.  I      ance   co&pobation   (li- 

L    mitbd).* 

Company — Refusal  to  register  Transfer 
of  Shares — Measure  of  Damages — Com- 
panies Act,  1867  (30  d:  31  Vict.  c.  131), 
».  26. 

Section  26  of  the  Companies  Act,  1867, 
is  for  the  protection  of  a  transferor  of  shares 
in  a  registered  company,  and  enables  him 
to  compel  the  company  to  register  the 
transfer  in  case  the  transferee  fails  to  do 
so»  But  the  section  has  Tnade  no  altercUion 
as  regards  the  ordinary  contract  for  the  sale 
of  shares  in  a  company,  under  which  a 
transferor,  in  consideration  of  the  price  of 
such  shares,  is  bound  to  execute  a  valid 
transfer  and  hand  the  certificates  to  the 
tran^eree,  whilst  the  trcmsferee  is  botmd 
to  get  the  transfer  registered^ 

The  plaint^,  under  an  alleged  agree- 
ment that  certain  shares  which  he  held  in  a 
company  should  be  taken  by  one  Z.  in  pay  - 
ment  of  a  debt  due  from  him  to  L,  if  such 
shares  were  registered,  executed  a  valid 
tranter  of  the  same  arid  handed  the  certi- 
fcates  to  L.    The  pUxiniiff  applied  to  the 

*  (hram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L.  J. 


company  under  section  26  of  the  Com-* 
panics  Act,  1867,  to  regisUr  the  transfer, 
but  they  refused  to  do  so  upon  the  ground 
thai  he  was  indebted  to  them.  The  ques- 
tion of  his  indebtedness  was  decided  in  his 
favour  in  cm  action  between  him  and  the 
company,  and  the  transfer  was  subsequently 
registered.  The  company  had  no  notice 
of  the  alleged  cigreement  between  the  plain'- 
tiff  and  L.,  the  tramefer  being  expressed  to 
have  been  executed  for  a  nominal  sum. 
The  market  value  of  the  shares  having 
fallen  considerably  between  the  date  when 
the  transfer  uxu  execfuted  and thatat  which 
it  wets  actually  registered,  the  plaintiff 
sought  to  recover  damages  from  the  com* 
panyfor  their  wrongful  refusal  to  register 
the  transfer  :-*Held,  that  the  plaintiff  was 
only  entitled  to  recover  nominal  damctges,  (u 
the  company  had  received  no  notice  of  the 
alleged  agreement  between  him  and  L.,  and 
also  because  he  had  suffered  no  damage 
either  in  respect  of  calls  or  otherwise  from 
the  rejusal  of  the  company  to  register  the 
transfer. 

Appeal  by  the  plaintiff  from  a  decision 
of  the  Divisional  Court. 

The  action  was  brought  in  the  Mayor's 
Court,  London,  against  the  defendant 
company  to  recover  damages  for  wrong- 
fully refusing  to  register  a  transfer  of 
shares  in  the  company. 

The  plainti^  who  was  the  holder  of 
1,300  shares  in  the  defendant  company, 
agreed  to  transfer  the  same  to  one  Levy, 
to  whom  he  was  indebted.  The  transfer 
was  executed  on  the  1st  of  November, 
1882,  and  the  certificates  of  the  shares 
were  handed  to  Levy  by  the  plaintiff.  On 
the  7th  of  November  the  transfer,  which 
was  expressed  to  be  executed  in  considera- 
tion of  the  sum  of  five  shillings,  was  pre- 
sented by  the  plaintiff,  under  section  26 
of  the  Companies  Act,  1867,  for  registra- 
tion in  the  name  of  Levy  \  but  the  company 
refused  to  register  it  upon  the  ground  ths^ 
the  plaintiff  was  indebted  to  them.  The 
defendants  were  empowered  under  the  ar- 
ticles of  association  to  refuse  to  register  any 
transfer  if  the  transferor  were  indebted  to 
the  company ;  but  having  failed,  in  an  action 
brought  against  the  plaintiff,  to  establish 
his  indebtedness  to  them,  they  on  the  24th 
of  April,  1884|  registered  the  tranrfer. 
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At  the  date  of  the  execution  of  the  transfer 
the  market  value  of  the  shares  was  26«.,  but 
when  the  transfer  was  actually  registered 
the  value  of  the  shares  had  fallen  to  10^. 
At  the  trial  of  the  present  action  before 
the  Recorder,  it  was  proved  that  Levy  had 
a^;reed  to  accept  the  dbares,  in  reduction  of 
a  debt  of  2,000^.  due  to  him  from  the  plain- 
tiffy  at  the  market  value  at  the  date  of  the 
execution  of  the  transfer ;  but  there  was 
no  evidence  that  the  defendant  company 
had  notice  of  this  agreement.     The  jury 
found  a  verdict  for  the  plaintiff  for  1,248/. 
The  defendant  company  afterwards  ob- 
tained a  rule  nisi  to  set  aside  the  verdict, 
and  for  a  new  trial  upon  the  ground,  vrUer 
aUa^  that  the  damages  were  excessive. 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Smith,  J.)  made  the  rule  abso- 
lute, but  gave  the  plaintiff  leave  to  appeal 
as  to  whether  he  was  entitled  to  recover 
damages  for  the  loss  sustained  by  him  in 
respect  of  the  fall  in  the  market  value  of 
the  shares  between  the  date  of  the  execu- 
tion of  the  transfer  to  Levy  and  that  at 
which  it  was  actually  registered. 

Cohen,  Q.C.,  and  Masterman,  for  the 
plaintiff. — ^The  defendants  were  wrong  in 
refusing  to  register  the  transfer  of  shares. 
Section  35  of  the  Companies  Act,  1862, 
gives  the  Court  or  Judge  power  to  rectify 
the  register;  but  that  is  a  matter  for  their 
discretion.  No  debt  was  in  fact  due  from 
the  plaintiff  to  the  defendant  company,  and 
consequently  their  refusal  to  register  would 
give  him  a  right  of  action  against  them, 
for  the  transferor  of  shares  is  liable  io  the 
transferee  for  the  price  of  the  shares  if  he 
does  not  get  the  transfer  registered — 
Wilkinson  v.  Lloyd  (1).  The  transferor 
can  now  apply,  under  section  26  of  the 
Act  of  1867,  to  a  company  to  register  the 
transfer,  and  that  section  was  intended  to 

grotect  him  in  the  event  of  the  transferee 
tiling  to  register  the  transfer.  The  plain- 
tiff has  a  remedy  apart  from  the  Com- 
panies Acts,  and  this  was  assumed  in 
Wa/rd  and  ffenry*8  Case  (2) — so  that  he 
is  entitled  to  more  than  nominal  damages. 
Buckley  on  the  Companies  Acts  (3)  and 

(1)  7  Q.B.  Bep.  27 ;  14  Law  J.  Bep.  Q.B.  166. 
(8)  Law  Rep.  2  Ohano.  431,  438. 
(8)  At  pp.  90,  91.  (4th  ed.). 


LvndJey  on  Partnership  (4)  were  also  re- 
ferred to. 

Lockwood,  Q.C.,  and  MouUon,  for  the 
company. — The  company,  in  the  absence  of 
notice  of  the  agreement  between  Levy  and 
the  plaintiff,  were  entitled  to  treat  the 
nominal  sum  of  5s.  as  the  consideration  for 
the  transf(Mr,  and  therefore  are  only  liable 
for  nominal  damages.  In  Wilkinson  v. 
Lloyd  (1)  the  transferor  could  not  compel 
the  company  to  renter  the  transfer,  but 
here  the  transferee  could  get  the  transfer 
registered.  It  is  not  permissible,  so  fiir  as 
the  company  are  concerned,  to  go  behind 
the  ordinary  contract  of  sale  as  evidenced 
by  the  transfer. 

Cohen,  Q.C.,  replied. 

Brett,  M.R. — In  this  case  the  plaintiff 
brought  an  action  against  the  d^endant 
company  for  having  refused  an  application 
made  by  the  plaintiff,  under  section  26  of 
the  Companies  Act,  1867,  to  enter  upon 
their  register  the  name  of  a  person,  Levy, 
to  whom  the  plaintiff  allied  that  he  had 
transferred  certain  shares  and  to  whom  he 
had  handed  the  certificates.  His  case  is 
that  he  made  a  valid  transfer  of  the  shares 
to  Levy,  and  under  section  26  had  called 
upon  the  company  to  enter  his  name  upon 
the  register,  and  that  the  company  were 
therefore  wrong  in  refusing  to  do  so  at  his 
request.  The  plaintiff  proved  his  cause  of 
action.  No  doubt  the  company  had  a 
right  to  refuse  to  register  the  transfer  if 
the  plaintiff  had  been  indebted  to  them ; 
they  took  the  risk  here  of  a  debt  being 
due,  and  the  moment  it  was  ascertained 
that  no  such  debt  was  due  it  follows  that 
at  the  time  when  the  application  was  made 
under  the  section  they  were  in  the  wrong 
and  committed  a  breach  of  their  statutoiy 
duty.  Whether  that  is  also  to  be  con- 
sidered as  a  breach  of  contract  is  imma- 
terial. It  therefore  seems  to  me  that  the 
plaintiff  is  entitled  to  nominal  damages  at 
least ;  but  it  is  also  aUeged  that  he  is  en- 
titled to  substantial  damages.  It  is  clear 
that  upon  a  breach  of  duty  by  the  company 
to  a  transferor  there  may  be  more  than 
nominal  damages.  The  company  wero 
under  an  obligation  to  the  plaintiff  to 
register  the  transfer  to  his  transferee; 

(4)  Vol.  I.  p.  712  (4th  ed,). 
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and  by  not  doing  so  under  certain  cir- 
cumstances, substantial  damages  may  be 
sustained  by  the  transferor,  for  be  may  be 
liable  to  ciJls  if  bis  name  is  left  upon  the 
register.  If  tbat  bad  happened  after  the 
refusal  of  the  company  to  enter  the  name 
of  the  transferee  upon  the  register,  the 
transferor  would  be  entitled  to  something 
more  than  nominal  damages.  But  there 
was  no  evidence  here  of  that  class  of 
damages,  and  the  plaintiff  cannot  there- 
fore recover  in  respect  of  sudi  damages. 
Moreover,  it  is  not  contended  that  upon  a 
new  trial  there  would  be  any  such  evi- 
dence. The  plaintiff,  however,  seeks  to 
recover  in  respect  of  a  loss  sustained  by 
him  by  reason  of  a  fall  in  the  market 
value  of  the  shares  between  the  time 
when  the  company  ought  to  have  regis^ 
tered  the  transfer  and  the  time  when  they 
did  actually  register  it.  That  raises  the 
question  whether,  assuming  the  particular 
contract  alleged  to  have  been  made  be- 
tween the  plaintiff  and  Levy  was  proved, 
and  that  in  fact  the  plaintiff  did  lose  the 
market  value  of  the  shares,  he  can  make 
the  company  liable  for  the  breach  of  con- 
tract which  was  occasioned  by  the  refusal 
of  the  company  to  register  the  transfer. 
If  the  contract  was  not  an  ordinary  con- 
tract of  purchase  and  sale,  but  was  a 
special  contract,  the  case  would  fall  with- 
in the  principle  laid  down  in  ffadley  v. 
BaxendaU  (5),  and  the  company  could  not 
be  made  liable  for  damage  arising  from  a 
breach  of  such  special  contract,  unless  the 
terms  of  such  contract  had  been  made 
known  to  them.  It  cannot  here  be  said 
that  the  terms  of  that  contract  had  been 
brought  to  their  notice,  nor  were  they 
bound  to  anticipate  that  the  contract 
was  more  than  the  ordinary  one  of  pur- 
chase and  sale.  That  raises  the  question 
what  is  the  ordinary  contract  between  the 
transferor  and  transferee  of  registered 
shares  in  such  a  company  as  the  present 
one.  The  usual  contract  before  the 
Companies  Act,  1867,  was  that  stated  by 
Lord  Cairns  in  Ward  cmd  Henry*8  C(Me 
(2),  that  where  there  is  a  contract  for  the 
sale  of  shares  in  a  registered  company, 
and  the  company  are  bound  to  register 
the  transfer,  the  ordinary  contract  is  that 

(6)  9    Exch.   Bep.    341 ;    23    Law   J.  Rep. 
Fxch.  179, 


the  seller  will,  in  consideration  of  the 
price  received,  execute  a  valid  transfer, 
and  hand  over  the  certificates,  and  so  do 
all  that,  he  can  to  enable  the  transferee 
to  insist  upon  his  right  to  have  the  con- 
tract carried  out;  and,  moreover,  the 
transferee,  as  between  himself  and  the 
transferor,  binds  himself  after  receipt  of 
the  executed  transfer  and  certificates  to 
pay  the  agreed  price  and  get  the  transfer 
registered,  and  so  dear  the  transferor 
from  any  liabilily  which  might  arise  by 
reason  of  his  name  being  stOl  left  upon 
the  register.  Then  comes  the  question 
whether  that  contract  has  been  altered  by 
section  26  of  the  Companies  Act,  1867 ; 
but  it  seems  to  me  that  it  has  not,  and 
that  it  is  still  the  duty  of  the  transferee, 
as  between  himself  and  the  transferor,  to 
get  himself  registered,  and  that  the  sec- 
tion was  enacted  for  the  protection  of  the 
transferor  in  case  the  transferee  failed  to 
perform  his  contract  and  by  not  register- 
ing leave  the  transferor  liable.  The  en- 
actment was  therefore  made  purely  for 
the  protection  of  the  transferor,  and  em- 
powered him  to  insist  upon  the  company 
registering  the  transfer.  If  that  be  so, 
the  effect  upon  the  transferor  of  the 
refusal  of  the  company  to  act  under  sec- 
tion 26  would,  unless  they  had  had  notice 
of  some  peculiar  or  spedfic  contract,  be 
only  that  the  company  would  be  liable  in 
respect  of  such  damages  as  would  be 
suffered  by  him  if  the  contract  between 
him  and  the  transferee  was  an  ordinary 
contract.  The  mere  act  of  the  company 
in  not  registering  the  name  does  not 
affect  the  rights  of  the  transferor  as 
between  himself  and  some  other  person  if 
he  has  not  given  notice  to  the  company  of 
those  rights  under  the  contract.  The 
plaintiff,  therefore,  cannot  recover  from 
the  company  the  difference  between  the 
market  value  of  the  shares  by  reason 
of  the  peculiar  terms  in  the  contract,  un- 
less they  had  been  given  notice  of  that 
contract  either  before  or  at  the  time  when 
they  committed  a  breach  of  the  contract. 
It  therefore  foUows  that  as  in  this  case 
the  plaintiff  cannot  recover  that  head  of 
damages,  he  can  only  recover  nominal 
damages ;  and  as  that  is  the  only  question 
to  be  left  to  the  jury,  it  was  agreed  that 
it  would  be  useless  to  send  the  case  back 
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for   a  new    trial.      The    verdict  should 
therefore  be  entered  for  nominal  damages. 

Baogallat,  L.J. — I  am  of  the  same 
opinion.    When  the  transfer  was  left  at  the 
office  of  the  company,  they  were  only  called 
on  to  take  notice  of  its  express  form — 
namely,  that  it  was  a  transfer  of  shares. 
But  they  were  bound  to  register  it  at  once. 
The  company  asserted  that  the  plaintiff  or 
his  partner  was  indebted  to  them,  and 
relied  upon  the  terms  of  one  of  their 
articles  of  association,  under  which  they 
were  empowered  to  refuse  to  register  if 
the  trani^eror  was  indebted  to  them — and 
in  such  a  case  that  would  be  a  perfect 
answer  for  not   registering.      But  inas- 
much as  the  claim  asserted  by  them  was 
an  unfounded  claim,  they  were  undoubt- 
edly wrong  in  refusing  to  register,  and 
would  therefore  be  liable  to  the  plaintiff. 
Then,  as  to  the  question  of  the  measure  of 
damages,   it    was  alleged  that  although 
upon  the  face  of  the  actual  transfer  the 
consideration  for  such  transfer  was  only 
5«.,  yet  there  was  a  collateral  agreement 
between    the    transferor   and    transferee 
that  the  transferor   should    receive   the 
market  value  of  the  shares  on  the  day 
of  the  transfer.     Certain  rights  may  exist 
between  the  transferor  and  the  transferee 
under  the  collateral  agreement,  but  it  can- 
not be  said  that  the  company  are  to  have 
notice  of  that  agreement.     A  transfer  of 
shares  for  a  nominal  consideration  is  of 
constant  occurrence,  and  it  does  not  ap- 
pear to  me  that  the  surrounding  circum- 
stances relied  on  by  the  plaintiff  were 
such  as  to  put  the  company  upon  enquiry. 
The  company  therefore  are  only  liable  for 
nominal  damages  for  having  refused  to 
register. 

BowEN,  L.  J.,  concurred. 

Appeal  dismissed. 


Solicitors— Blewitt  &  Tyler,  for  plaintiff;  W. 
Webb  k  Co.,  for  defendants. 


[IN  THE  COUBT  OF  APPBAL.] 
1885.     1  WATEBHOUSB    AKD    COMPANT  V. 

June  13.  J    GILBERT  (gilbert  daimarU).^ 

Prctctioe — iTvterpleader — Summary  De- 
cision— Appeal — Leave  of  Court  or  Judge 
— Order  LVIL  rules  8  and  11 — Common 
Law  Procedure  Act,  1860  (23  ik  24  VicL 
c.  128),  s,  17 — Appelate  Jurisdiction  Act, 
1876  (39  dh  40  Vict.  c.  69),  s.  20. 

In  view  of  section  20  of  the  AppeBaie 
Jurisdiction  Act,  1876,  and  section  17  of 
the  Common  Law  Procedure  Act,  1860, 
even  when  read  vyith  Order  LVII,  rule  11, 
there  is  no  appeal  from  the  High  Court  to 
the  Court  of  Appeal  upon  a  summary  dis- 
posal of  a  claim  in  interpleader  under 
Order  LVIL  rule  8,  vnth  or  without  leave 
to  appeal  being  given. 

Appeal  of  the  plaintifis  from  Lord 
Coleridge,  O.J.,  and  Gave,  J.,  affirming 
Denman,  J.,  and  the  Master,  upon  a  dis- 
posal in  a  summary  way  of  the  merits  of 
a  claim  in  a  sheriff's  interpleader  under 
Order  LVIL  rule  8. 

The  Master  decided  in  &vour  of  tiie 
claimant,  and  directed  the  sheriff  to  with- 
draw, and  at  the  same  time  gave  leave 
to  appeal  under  Order  LYII.  rule  11. 
Denman,  J.,  on  appeal,  decided  that  no 
appeal  lay,  the  Master's  dedsion  being 
final  The  Divisional  Court  dismissed  the 
appeal  mainly  on  the  ground  that  an 
agreement  had  been  entered  into  between 
the  claimant  and  the  plainti£b  that  tliere 
should  be  no  appeal. 

Order  LYII.  rule  11  provides  that^ 
''except  where  otherwise  provided  by 
statute,  the  judgment  in  any  action  or  on 
any  issue  ordered  to  be  tried  or  stated  in 
an  interpleader  proceeding,  and  the  dedsion 
of  the  Court  or  a  Judge  in  a  summaiy  way 
under  rule  8  of  this  Order,  shall  be  final 
and  conclusive  against  the  claimants  and 
all  persons  claiming  under  them,  unless 
by  special  leave  of  the  Court  or  a  Judge, 
as  ^e  case  may  be,  or  of  the  Court  of 
Appeal." 

J,  F,  Torr,  for  the  claimant^  took  tiie 
preliminary  objection  that  there  was  no 
appeal. — ^Ilie  appeal  by  leave  under  role 

*  Coram  Brett,  M.B.,  Baggallaj,  L.J.,  Cottoo, 
L. J.,  Lindley,  L J.,  Bowen,  L.J.,  and  Fry,  UJ. 
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11  does  not,  in  regard  to  decisioiiB  in  a 
Bununary  way,  operate  so  long  as  section 
17  of  the  Common  Law  Ftooedure  Act, 
I860,  stands  unrepealed.  That  section 
provides  th^t  the  decision  of  a  Court  or 
Judge  in  a  summary  way  in  interpleader 
shall  be  final  and  conclusive ;  and  section 
20  of  the  Appellate  Jurisdiction  Act, 
1876,  further  enacts  that  *' where  by  Act 
of  Parliament  it  is  provided  that  the  de- 
cision of  any  Court  or  Judge,  the  juris- 
diction of  which  Court  or  Judge  is  trans- 
ferred to  the  High  Court  of  Justice,  is  to 
be  final,  an  appeal  shaU  not  lie  from  the 
decision  of  the  High  Court  of  Justice  to 
the  Court  of  Appeal."  Section  17  of  the 
Common  Law  I^cedure  Act,  1860,  is  ex- 
pressly excepted  out  of  the  repeal  of  that 
Act  in  the  Procedure  Law  Revision  Act, 
1883. 
£,  Garnet  If  an  and  W.  F.  Barry,  for  the 

{>laintifib. — Rule  11  gives  an  appeal  with 
eave  of  the  Court  or  Judge,  and  that 
leave  once  given  the  appeal  can  be  carried 
to  the  Court  of  Appeal.  The  rule  repeals 
the  existing  statutes,  as  it  has  power  to 
do,  the  question  of  appeal  being  proce- 
dure. 

Cock,  for  the  sheriff. 

Brett,  M.II. — ^We  are  of  opinion  that 
section  11  of  Order  LVIL  has  not  in  any 
way  affected  the  20th  section  of  the  Act 
of  1876.  Beading  section  20  of  the  Act 
of  1876,  and  applying  to  it  section  17  of 
the  Act  of  1860,  we  are  all  of  opinion 
that  in  such  a  case  as  the  present  there 
is  no  appeal  from  the  decision  of  the 
Divisional  Court  to  this  Court,  or  power 
in  the  Divisional  Court  or  in  this  Court 
to  give  leave  to  appeal  to  this  Court. 

Appeal  dismissed. 


Solicitors— G.  W.  Churchley,  for  plaintiffs;  H. 
W.  Chatterton,  for  claimant ;  W.  W.  Burchell, 
for  Bheriff. 
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May  18 

Railway  Company — Carrier — Contract 
— Effect  of  Conditions  amd  Time  Bills — 
Exemptionfrom  Liability — Through  Comr 
municcUion  —  Want  of  Punctwdily  — 
Damages. 

The  plairUiff  took  four  third  class  tickets 
ai  the  defendwnts'  station  at  Durham  by 
the  2.11  p.m.  train  for  Belfast  via  Leeds, 
Midland,  and  Barrow,  which  was  printed 
on  the  tickets,  and  it  was  further  stated 
that  they  were  *' issued  subject  to  regula- 
tions in  tims  table.**  At  the  end  of  the 
tims  bills  there  were  a  number  of  pages 
entitled  '*  Connection  with  other  rail- 
toays,**  and  one  of  such  pages  was  printed 
"  Through  communication  between  the 
NorOirEastem  Line  and  Ireland,  Belfast 
via  Leeds  and  Barrow,"  from  which  it 
appeared  thcU  ^2.11  p.m,  train  should 
arrive  cU  Leeds  at  4.45,  and  leave  there  at 
5.10  by  the  Midland  Company's  line. 
The  Midland  Company's  station  at  Leeds 
adjoins  the  North-Eastern  station,  but  is 
a  separate  building.  The  train  by  which 
the  plaintiff  and  his  family  travelled  did 
not  reach  Leeds  till  5.22,  or  thirty-seven 
minutes  late,  and  the  Midland  Company's 
train  having  left  at  the  proper  time,  the 
plaintiffs  family  were  unable  to  proceed 
to  Belfast  that  night,  and  were  compelled 
to  put  up  at  an  hotel  at  Leeds, 

The  conditions  in  the  defendants^  time 
tables  comprised  the  following  : — "  The 
hours  stated  in  these  time  tables  are  ap' 
pointed  ca  those  ctt  which  it  is  intended,  as 
foflr  as  circumstances  wiU  permit,  the  paS' 
senger  trains  should  arrive  at  and  depart 
from  the  several  stalums  ;  but  their  depar- 
ture or  arrival  at  the  times  stated,  or  the 
arrival  of  any  train  passing  over  any 
portion  of  the  company's  lines  in  time  for 
any  nominally  corresponding  train  on  any 
other  portion  of  their  lines,  is  not  guaran^ 
teed;  nor  vnU  the  company,  under  any 
circumstances,  be  held  responsible  for  delay 
or  detention,  however  occasioned,  or  any 
consequences  arising  therefrom.  The  issu^ 
ing  of  tickets  to  passengers  to  places  off 
this  companies  lines  is  an  arrangement 
made  for  the  greater  convenience  of  the 
public;  but  the  company  wHl  not  be  held 
responsible  for  the  non-arrival    of   this 

8  L 


442 


QUEEN'S  BENCH  DIYISION. 


pf.S. 


Me  Carton  v.  Narth-Ikutem  Rail.  Cc 

-cowpofMfn  own  iravM  in  Hvm  far  any 
TumUnMy  corresponding  train  on  the  lines 
of  other  companies^  nor  for  any  delay, 
detsntion,  or  other  loss  or  vnjvry  whatsoever 
which  may  (vrise  therefrom,  or  ojf their  lines" 
In  a/n  action  brought  in  the  County 
Court  to  recover  the  expenses  to  which  the 
plaintiff  had  been  put  by  an  alleged  brea/ih 
of  contract  on  the  part  of  the  defendants, 
t)^  County  Court  Judge  held  thai  there 
waa  an  implied  contract  that  the  defen- 
da/nts  would  use  reasonable  efforts  to  ensure 
punctuality,  a/nd  that  the  defendamis  had 
failed  to  shew  that  the  delays  arose  from 
no  wOmJt  of  reasonable  efforts  ;  accordingly 
he  gave  judgment  for  the  plaintiff  for  the 
amou/nt  claimed : — Held,  upon  appeal  to 
the  Divisional  Court,  ^uU  the  jiidgmcnt 
given  in  the  County  Court  must  be  re- 
versed,  inasmuch  as  the  conditions  formed 
part  of  the  contract,  and  the  true  con- 
struction of  such  conditions  was  that  the 
defendants  refused  to  gtunrantee  the  punc- 
tuality of  Oisir  trains  according  to  the 
times  mentioned  in  the  tables,  from  what- 
ever ca/use  the  irregularity  or  want  of 
punctuality  might  arise. 

This  was  a  Special  Case  stated  by  way 
of  appeal  on  tbe  part  of  the  defendants 
fix>m  a  judgment  in  an  action  brought 
against  them  by  the  plaintiff  in  the  Durham 
County  Court  under  the  circumstances 
hereinafter  stated. 

The  plaintiff  on  the  24th  of  June, 
1884,  took  four  third  class  tickets  for  his 
wife  and  family  for  Belfast  at  the  Durham 
Railway  Station  to  enable  them  to  journey 
by  strain  leaving  Durham  at  2.11  p.m. 
for  "  Belfast  via  Leeds,  Midland  Railway, 
and  Barrow,"  such  tickets  being  issued 
'' subject  to  regulations  in  time  tables." 
On  the  outside  of  the  company's  time 
table  for  that  month  appeared  the  follow- 
ing conditions,  "Notice. — The  hours  or. 
times  stated  in  these  tables  are  appointed 
as  those  at  which  it  is  intended,  so  far  as 
circumstances  will  admit,  the  passenger 
tndns  should  arrive  at  and  depart  from 
the  several  stations;  but  their  departure 
or  arrival  at  the  times  stated,  ot  the 
arrival  of  any  trains  passing  over  any 
portion  of  the  company's  lines  in  time  for 
any  nominally  corresponding  train  on  any 
other  portion  of  their  line,  is  not  guaran- 


teed; nor  will  the  company,  under  any 
drcumstanoQB,  be  held  responsible  tat  delay 
or  detention  however  occasioned,  or  any 
consequences  arising  therefrom.  The  issu- 
ing of  tickets  to  passengers  to  places  off 
this  company's  lines  is  an  arrangement 
made  for  the  greater  convenience  of  the 
public ;  but  the  company  will  not  be  held 
responsible  for  the  non-arrival  of  this 
company's  own  trains  in  time  for  any 
nominally  corresponding  train  on  the  lines 
of  other  companies,  nor  for  any  delay,  ki^J* 
In  the  company's  time  table  there  is  a  page 
headed ''  Through  communication  between 
the  North-Eastem  Line  and  Lreland,  Bel- 
fast via  Leeds  and  Barrow,"  fix>m  which 
it  appears  that  the  2.11  p.m.  train  from 
Durham  should  arrive  at  Leeds  at  4.45, 
and  depart  from  there  for  Barrow  at  5.10 
by  the  Midland  Company's  line,  thus 
giving  the  plaintiff's  family  twenly-five 
minutes  spare  time  had  the  North-Eastem 
trains  been  punctual ;  but  instead  of  arriv- 
ing at  Leeds  at  the  time  stated,  the  train 
did  not  arrive  till  5.22,  or  thirty-seven 
minutes  late,  and  in  consequence  of  such 
late  arrival  the  plaintiff's  family  missed 
the  5.10  p.m.  Midland  train,  and  were 
unable  to  proceed  to  Belfieist  that  night,  and 
were  compelled  to  put  up  at  an  hotel  in 
Leeds,  thereby  incurring  hotel  expenses  to 
the  amount  of  3/.  2s.  %d.,  to  recover  which 
the  action  was  brought. 

At  the  close  of  the  plaintiff's  case,  tJie 
defendants,  relying  on  the  conditions  in 
the  time  tables,  submitted  there  should  be 
a  nonsuit.  The  County  Court  Judge  de- 
clined to  nonsuit,  and  evidence  was  called 
for  the  defendants  with  a  view  of,  if  possi- 
ble,  explaining  the  delays. 

The  County  Court  Judge  held  that  there 
was  an  implied  contract  that  the  defen- 
dants would  use  reasonable  efforts  to  ensure 
punctuality,  and  that  though  slight  delays 
might  not  be  evidence  of  a  want  of  reason- 
able effort,  yet  lengthy  or  unreasonable 
delays  called  upon  the  company  to  shew 
that  they  arose  from  no  want  of  reasonable 
effort ;  and  being  of  opinion  that  no  satis- 
factory explanation  had  been  given  for  the 
delay,  he  gave  judgment  in  favour  of  the 
plaintiff.    The  defimdants  appealed. 

Afeysey  Thompson,  for  the  defendants 
(the  appellants). — ^The  defendants  are  en- 
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titled  to  the  jadgment  of  the  Court.  It  is 
plain  from  the  case  of  Le  Blanche  v.  The 
London  and  NorthrWeatem  RaUway  Comr 
pony  (1)  that  the  £eu^  and  documents 
which  formed  the  contract  were  the  taking 
and  granting  of  the  ticket,  the  time  table, 
and  the  oonditions.  The  words,  ^  nor  will 
the  company,  under  any  circumstances,  be 
held  responsible  for  delay  or  detention 
however  occasioned,"  as  well  as  the  other 
portions  of  the  conditions,  are  amply  suffi- 
cient to  exempt  the  defendant  company 
from  all  liability.  He  also  cited  Haigh  v. 
The  Royal  MoaI  Steamship  Company  (2), 
Woodgate  v.  The  Great  Western  RMway 
Compamy  (3),  Austin  y.  The  Manchester, 
Sheffield,  cmd  Lincolnshire  Raihoay  Com- 
pany (4),  and  Peek  v.  The  North  Stajford- 
shire  Rml%Day  Company  (5). 

Meek,  for  the  plaint^. — If  the  conten- 
tion of  the  railway  company  is  correct  that 
the  notice  on  the  back  of  their  time  tables 
absolves  them  from  all  liability,  then  the 
result  is  that  the  company  can  start  their 
trains  as  and  when  they  like.  In  Wood- 
gale  v.  The  Great  Western  Railway  Com^ 
pany  (3)  the  railway  company  excepted 
cases  where  the  delay  was  owing  to  the 
fault  of  their  own  servants,  and  the  condi- 
tions threw  on  the  plaintiff  the  onus  of 
proving  wilful  misconduct  by  the  railway 
company.  The  judgment  of  the  CJourt  of 
Ap{wal  in  Le  Blanche  v.  The  London  and 
North-Western  Railway  Company  (1)  is 
important  as  shewing  that  the  company 
were  bound  to  use  all  reasonable  efforts  to 
cany  out  their  contract  with  the  plaintiff. 
The  words  "intended  as  far  as  circum- 
stances will  permit"  clearly  indicate  an 
intention  on  the  part  of  the  company  not 
to  exdude  themselves  from  all  liability. 

HuDDLESTON,  B.— I  really  entertain  no 
doubt  upon  the  case  before  us.  It  seems 
to  me  to  be  quite  clear  that  the  judgment 
of  the  County  Court  Judge  must  be  set 
aside  and  the  judgment  entered  for  the 
defendants.    We  must  look  here  at  what 

(1)  45  Law  J.  Rep.  C.P.  621 ;  Law  Bop. 
1  C.P.  D.  286. 

(2)  62  Law  J.  Bep.  Q.B.  640. 
(8)  61  Law  Times,  826. 

(4)  10  Com.  B.  Bep.  464 ;  21  Law  J.   Bep. 

C.P.  178.  ^ 

(6)  10  H.L.  Cas.  473;  32  Law  J.  Bep.  Q.B.  241. 
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is  the  contract ;  and  the  contract  is  to  be 
collected  from  the  ticket,  the  time  tables, 
and  the  conditions,  and  we  must  construe 
them  with  the  best  powers  which  we  pos- 

0V300. 

Now,  it  is  quite  obvious  that  it  was  the 
intention  of  the  railway  company  to  ex- 
clude themselves  from  every  species  of 
liability  that  they  could  exclude  themselves 
from.  They  had  the  advantage  of  previouii 
cases  decided  in  this  and  other  Courts  from 
which  they  might  be  able  to  draw  up  their 
conditions,  and  I  h&ve  no  doubt  that  they 
availed  themselves  of  that. 

It  is  quite  clear,  since  the  case  of  Haigh 
V.  The  Royal  Mail  Steam  Packet  Company 
(2),  that  if  a  company  use  apt  words  for  the 
purpo^,  they  may  make  a  contract  exclud- 
ing themselves  from  all  liabilify.  There- 
fore, the  only  question  here  is,  whether 
they  have  used  such  words. 

Now  Mr,  Meek  has  ingeniously  argued 
that  some  of  the  words  here  are  indicative 
of  an  intention  on  the  part  of  the  company 
not  to  exclude  themselves  from  such  lia- 
bility. I  really  cannot  agree  with  him.  I 
must  construe  these  words  to  the  best  of 
my  ability,  and  I  do  not  feel  myself  pressed 
at  all  by  the  arguments  or  the  judgments 
in  the  case  of  Le  Blanche  v.  The  London 
and  North-Western  Railway  Company  (1) 
Here  I  look  at  the  words  of  the  condition, 
which  run  as  follows :  **  The  hours  or  times 
stated  in  these  tables  are  appointed  as 
those  at  which  it  is  intended,"  &o.  I  pause 
here  to  notice  Mr.  Meek's  contention  that 
the  word  "  intended  "  shews  that  was  their 
intent.  I  rather  gather  that  the  language 
used  is  of  a  somewhat  ambiguous  character, 
and  means  this — ^namely,  '*  we  intend  to 
do  so,  if  we  can,  but  we  do  not  intend  to 
be  bound  by  it."  Then  the  condition  goes 
on,  **  so  far  as  circumstances  will  permit, 
the  passenger  trains  should  arrive  at  and 
depart  from  the  several  stations ;  but  their 
departure  and  arrival  at  the  time  stated, 
or  the  arrival  of  any  train  passing  over  any 
portion  of  the  company's  lines  in  time  for 
any  nominally  corresponding  time  on  any 
other  portion  of  their  lines,  is  not  guaran- 
teed." That  is  explicit.  That  means,  '<  We 
intend  to  run  these  trains  according  to 
these  tables;  we  do  not  guarantee  Uieir 
departure  or  arrival."  But,  then,  lest  by 
any  chance  an  ingenious  aigument  might 
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hare  been  raised  upon  that  portion  of  the 
condition,  these  words  follow — and  these 
words  are  absolutely  clear  and  beyond  all 
doubt — "  nor  will  the  company,  under  any 
circumstances,  be  held  responsible  for  de- 
lay or  detention."  Then,  to  make  certainty 
doubly  sure,  it  says,  "  however  occasioned, 
or  any  circumstances  arising  therefrom." 
Therefore  that  says,  "  We  intend  to  do 
this ;  but  we  will  not  guarantee  the  depar- 
ture or  arrival  at  the  times  mentioned, 
and  under  no  circumstances  will  the  com- 
pany hold  themselves  responsible  for  delay 
or  detention,  however  occasioned."  I  can- 
not  really  understand  how  more  specific 
words  than  those  could  be  used.  Then 
the  condition  goes  on,  "the  issuing  of 
tickets  to  passengers  off  this  company's  lines 
is  an  arrangement  made  for  the  greater 
convenience  of  the  pubUc ;  but  the  com- 
pany will  not  be  held  responsible  for  the 
non-arrival  of  this  company's  own  trains 
in  time  for  any  nominally  corresponding 
trains  on  the  lines  of  other  companies, 
nor  for  any  delay,  detention,  or  other  loss 
or  injury  whatsoever  which  may  arise 
therefrom,  or  off  their  lines."  Then  fol- 
low these  words,  which  Mr.  Meek  contends 
— and  I  think  properly  contends — should 
be  read  with  the  rest  of  the  condition,  al- 
though it  does  not  seem,  in  my  judgment, 
to  alter  it,  **  or  for  the  acts  or  defaults  of 
other  parties,  nor  for  the  correctness  of 
the  times  over  the  lines  of  other  com- 
panies." That,  in  substance,  is  this :  "  We 
give  you  tables,  we  state  our  intention 
that  the  train  shall  arrive  in  correspond- 
ence with  the  statement  in  the  tables ;  we 
will  not  guarantee  it ;  under  no  circum- 
stances will  we  be  responsible  for  delay  or 
detention,  however  it  may  be  occasioned ; 
and  although  it  may  happen  upon  any  oc- 
casion that  we  do  not  arrive  in  time  for 
the  corresponding  train,  yet  we  will  not 
be  liable  ror  that ;  nor  will  we  be  liable  for 
the  acts  or  defaults  of  other  parties,  nor 
for  the  correctness  of  the  times  over  the 
lines  of  other  companies."  It  seems  to 
me,  therefore,  ingenuity  could  not  have 
devised  better  means  of  meeting  every 
possible  case  than  is  done  by  means  of 
these  words. 

Now,  we  are  pressed  by  the  authority 
of  Le  Blanche  v.  The  London  and  North- 
Weetem  Railway  Company  (1).     With 


reference  to  Le  Blanche's  case,  there  was 
a  difference  of  opinion  upon  the  Bench. 
The  sheriff  found  his  verdict  for  the  plain- 
tiff, and  then  the  Divisional  Court  upheld 
that  judgment.  Then  the  Appeal  Court 
upheld  the  judgment  of  the  Divisional 
Court.  But  by  some  strange  mistake  in  the 
report,  it  seems  to  be  stated  that  the  Ap- 
peal Court  reversed  the  decision  of  the 
Divisional  Court.  I  think  that  must  arise 
out  of  the  fieust  that  they  granted  a  new 
trial  on  the  question  of  damages.  I  do 
not  think  the  report  is  exactly  correct 
when  it  says  ''judgment  reverssd."  It 
was  not  reversed — ^that  is  to  say,  they 
thought  the  question  of  the  damages  was  a 
proper  question.  But  it  seems  to  be  quite 
clear  that  the  whole  judgment  of  the  ma- 
jority of  the  Court  was  to  this  effect,  that 
the  very  introduction  of  those  words, 
"every  attention  shall  be  used  to  insure 
punctuality,"  meant  to  say  if  they  did  not 
carry  out  the  intention  so  as  to  ensure 
punctuality,  they  would  be  liable.  That 
deems  to  me,  if  I  may  take  the  liberty  of 
saying  so,  reasonable  enough.  That  seems 
to  be  the  obvious  meaning.  But  that  has 
no  applicability  to  this  case,  because  the 
very  presence  of  those  words  in  the  case 
of  Le  Blanche  v.  The  London  and  North 
Western  Railway  Company  (1),  and  their 
absence  in  this  case,  works  a  distinction 
between  that  case  and  this. 

Now,  in  the  case  of  Woodgate  v.  The 
Great  Western  Railway  Company  (3),  it 
seems  to  me  that  the  whole  argument  and 
the  whole  judgment  in  that  case  did  not 
turn  upon  the  construction  of  the  condi- 
tion ;  it  seemed  to  be  conceded  that  the 
condition  would  be  binding,  and  that  it 
was  a  good  condition,  and  would  exclude 
the  liability  of  the  company.  Therefore, 
so  far,  it  is  an  argument  in  fovoor  of  Mr. 
Meysey  Thompson's  contention  in  this 
case.  But  in  the  case  of  Woodgate  v.  The 
Oreat  Western  Railway  Company  (3)  the 
whole  question  turned  upon  whether,  first, 
the  plaintiff  was  fixed  with  the  condition 
by  reading  the  terms  on  the  card  or  ticket^ 
or  whatever  it  was — whether  he  would  be 
liable  to  be  fixed  with  the  knowledge  of 
the  condition ;  and  the  next  was  whether 
there  was  not  such  misconduct  on  the  part 
of  the  railway  company  as  was  ocmtem* 
plated  by  the  company  tnemselves  in  these 
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oonditiona  not  to  exdade  them  from  lia- 
bility. 

I  therefore  think  the  cases  do  not  sup- 
port Mr.  Meek's  arguments,  and  we  must 
ieJl  back  on  what  is  the  real  meaning 
of  these  words.  Upon  that  point  I  have 
no  doubt  whatsoever.  I  am  of  opinion 
that  the  judgment  of  the  learned  County 
Crourt  Judge  was  wrongs  and  that  judg« 
ment  in  this  case  must  be  entered  for  the 
defendants. 

Wills,  J. — I  am  of  the  same  opinion. 
Having  given  every  possible  attention  to 
the  able  argument  of  Mr.  Meek,  I  enter- 
tain no  doubt  whatever  what  our  judgment 
ought  to  be. 

When  you  have  a  contract  to  construe,  the 
best  thing  to  do  is  to  see  what  it  says  before 
you  begin  to  see  what  other  people  have  said 
in  other  cases  and  under  other  circumstances 
and  what  construction  has  been  put  on 
other  words.  It  seems  to  me  the  language 
here  adopted  is  obviously  intended,  and 
not  only  intended  but  calculated,  to  convey 
the  notion  that  the  company  refused  to 
guarantee  the  punctuality  of  their  trains 
according  to  the  times  mentioned  in  the 
tables,  and  from  whatever  cause  the  irreg« 
olarity  or  want  of  pimctuality  might  arise. 
If  I  were  to  sit  down  and  try  and  frame 
conditions  which  should  say  what  the 
company  meant  to  say  —namely,  that  they 
put  their  figures  on  these  time  tables  with 
the  intention  and  hope  that  the  scheme 
there  indicated  should  be  more  or  less 
accurately  realised,  but  that  they  refused 
to  contract  on  the  footing  of  keeping  these 
trains  absolutely  to  their  times — I  really  do 
not  know  what  words  I  should  select  which 
could  more  clearly  indicate  such  an  inten- 
tion. That  is  the  impression  created  on 
my  mind  as  to  what  the  real  meaning  and 
intention  of  these  words  were,  and  the  way 
in  which  I  think  they  ought  to  be  under- 
stood by  any  person  rea(Sng  them  fairly. 
Then,  is  there  any  authority  to  prevent 
one  coming  to  the  conclusion  which  these 
words  to  my  mind  seem  to  indicate  1 
Surely  not.  In  Le  Blanche  v.  The  London 
and  NortK-Westem  Railway  Company  (1), 
which  has  been  principally  insisted  upon, 
the  conditions  were  perfectly  diflferent.  It 
consisted  of  two  parts,  one  of  which  was  a 
positive  statement  that  every  effort  will  be 
used  to  ensure  punctuality.    Those  are, 
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prima  facie,  words  of  contract.  The  Court 
held  that  those  words  being  inconsistent 
with  the  unlimited  indulgence  preserved 
to  the  company  by  the  subsequent  words, 
that  one  part  must  give  way,  and  they 
said  that  the  subsequent  part  must  give 
way  to  the  first  part.  Lord  Justice  Mellish 
says  the  words  "  every  attention  will  be 
paid  to  ensure  punctuality  as  far  as  prac- 
ticable" must  be  treated  as  part  of  the 
contract,  and  as  modifying  every  other 
statement  contained  in  the  conditions. 
It  seems  to  me  that  in  the  present  case 
there  is  no  such  difficulty,  and  there  is 
no  difficulty  whatever  in  reconciling  the 
various  portions  of  the  condition,  or  notice, 
or  whatever  you  like  to  call  it.  The  first 
is, ''  we  intend,  and  we  hope,  and  we  mean, 
as  fSur  as  circumstances  will  permit,  to  keep 
these  times;  but,  mind  you,  we  do  not 
guarantee  anything." 

Now,  as  regards  the  decision  in  Wood- 
gate  V.  The  Oreat  Western  Railway  Coin- 
pany  (3),  that  simply,  as  far  as  this  matter 
is  concerned,  seems  to  me  to  leave  it  where 
it  would  otherwise  have  been.  The  Court 
held  there  that  the  company  were  protected 
from  everything  except  wilful  misconduct 
of  their  servants.  But  that  has  very 
little  bearing  on  the  present  case.  All  I 
can  say  is  that,  in  my  opinion,  the  words 
of  this  condition  are  dear,  and  I  can  find 
no  authority  to  prevent  me  from  giving 
the  natural  effect  and  meaning  to  the  lan- 
guage which  I  have  to  construe. 

For  these  reasons  I  concur  in  the  judg- 
ment which  has  been  delivered  by  my 
brother  Huddleston,  and  I  think  the  de- 
fendants must  have  the  verdict  and  judg- 
ment entered  for  thein. 

Appeal  allowed.    Judgment  for 
defendants  without  costs. 


Solicitors  —  Crossman,  Crossman  &  Prlchard, 
agents  for  W.  H.  Olirer,  Dhrbam,  for  plain- 
tiff; Williamson,  Hill  U  Co.,  agents  for 
Geoige  S.  Qibb,  for  defendants. 
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{WALTER  EVANS  JACKSON  {trading 
as  W.  E.  JACKSON  AND  COlf- 
pant)  V.  E.  c.  KBiJOEB  {trad- 
ing as  KRtJGEB  AND  COMPANY). 

Practice — Objection  for  Want  of  Parties 
^RuUs  of  Court,  1883,  Ord&r  XVI.  rule 
1 1  — Stay  of  Proceedings. 

Under  Order  XVI.  rule  11  of  the  RuUs 
of  Court,  1883,  no  person  can  be  added  as 
a  plairUiff  to  an  action  vAihout  his  written 
consent. 

The  plairUiff  brought  an  action  upon  a 
Qonirad  a^airvst  the  defendant,  who  insisted 
that  one  L.  should  be  joined  as  a  co-plain^ 
tiff  as  being  a  party  to  the  contract,  or,  in 
the  aUemative,  that  aU  proceedings  in  the 
action  should  be  stayed  until  he  was  so 
joined: — Held,  thcU  inasmuch  as  L.  had  not 
consented  to  have  his  name  added  as  a 
C0'plaint\ff,  the  Court  had  no  right  by  a 
roundabout  process  to  make  an  order  which 
would,  practically  override  the  provisions 
of  Order  Xri.  rule  II. 

This  was  an  appeal  from  the  decision  of 
Mathew,  J.,  given  at  chambers,  whereby  he 
refused  an  order  that  one  Percy  Lofbhouse 
be  joined  as  a  co-plaintiff  in  the  action, 
or,  in  the  alternative,  co-defendant  in  the 
action,  he  being  a  peurty  to  the  contract 
upon  which  the  action  was  brought,  and 
refusing  likewise  a  stay  of  proceedings  in 
the  action  until  he  be  so  joined. 

The  plaintiff's  daim  was  for  differences 
in  account  for  goods  sold  on  defendant's 
account  by  the  plaintiff  as  broker.  The 
defendant  pleaded  several  defences,  one  of 
which  was  that  if  there  was  any  contract  at 
all  it  was  with  the  plaintiff  and  Lofbhouse. 

Chitty,  for  the  defendant,  in  support  of 
the  appeal. — ^The  defendant's  contention  is 
that  if  there  was  any  contract  at  all  it  was 
with  the  plaintiff  and  Lofthouse ;  the  de- 
fendant is  therefore  entitled  to  bring  Loft- 
house before  the  Court  in  some  form. 
There  is  no  longer  any  plea  of  abatement 
— Order  XXI.  rule  20 ;  but  the  objection 
leally  is  noz\joinder  of  a  plaintiff  under 
Order  XVL  rule  11  (1). 

(l)By  Order  XVI.  rule  11  of  the  Rules  of  Court, 
18S3,  it  is  provided  that  "  No  cause  or  matter 
■hall  be  defeated  by  reason  of  the  misjoinder 
or  nonjoinder  of  parties,  and  the  Court  may  in 


[Gbove,  J. — ^Tou  cannot  make  a  man 
a  plaintiff  without  his  consent.] 

Then  the  defendant  asks  tnat  all  pio> 
ceedings  in  the  action  may  be  stayed  until 
the  necessary  consent  is  given.  He  cited 
Sheeham  v.  The  Cheat  Eastern  RaUway 
Company  (2),  Werdevnan  v.  SociHS  Gen^- 
rale  D'Electriciti  (3),  Runter  v.  Young 
(4),  and  KendaU  di  Co.  v.  Hamilton  (5). 

L.  G.  Pike  appeared  for  the  plaintiff| 
but  was  not  called  upon  to  argue.. 

Gbove,  J. — ^I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  applies 
tion  is  to  join  a  party  as  plaintiff  to  an 
action  under  Order  XYL  rule  11.  [His 
Lordship  read  the  rule.]  The  words  are 
very  explicit :  "  No  person  shall  be  added 
as  a  plaintiff  suing  without  a  next  friend, 
or  as  the  next  friend  of  a  plaintiff  under 
any  disability,  without  his  own  consent  in 
writing  thereto."  The  rule  goes  on  to 
say  that  **  every  party  whose  name  is  so 
added  as  defendant  shall  be  served  with  a 
writ  of  summons,  or  notice  in  manner 
hereinafter  mentioned,  or  in  such  mft^nnup 
as  may  be  prescribed  by  any  special  order, 

every  cause  or  matter  deal  with  the  matter  in 
controversy  so  far  as  r^aids  the  rights  and 
interests  of  the  parties  actually  b^ore  it.  The 
Court  or  Judge  may,  at  any  stage  of  the  pro> 
ceedings,  either  upon  or  without  the  application 
of  either  party,  on  such  terms  as  may  appear  to 
the  Court  or  a  Judge  to  be  just,  order  that  the 
names  of  any  parties  Improperly  joined,  wbettier 
as  plaintifiEs  or  as  defendants,  be  struck  out, 
and  that  the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been 
joined,  or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Cooit  effec- 
tually and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  cause  or 
matter,  be  added.  No  person  shall  be  added  as 
a  plaintiff  suing  without  a  next  friend,  or  as  the 
next  friend  of  a  plaintiff  under  any  disalnlity, 
without  his  own  consent  in  writing  thereta 
Every  party  whose  name  is  so  added  as  dafea- 
dant  shall  be  served  with  a  writ  of  summons*  or 
liotioe  in  manner  hereinafter  mentioned,  or  in 
such  manner  as  may  be  prescribed  by  any 
special  order,  and  the  proceedings  as  against 
such  party  shall  be  deemed  to  have  bqgun  only 
on  the  service  of  such  writ  or  notice.** 

(2)  60  Law  J.  Bep.  Chanc.  68;   Law  Rsp. 
16  Ch.  D.  59. 

(8)  Law  Bep.  19  Ch.  D.  246. 

(4)  4S  Law  J.  Bep.  Bzch«  689;    Law  Rep^ 
4  Ex.  D.  466. 

(6)  48  Law  J.  Bep.  Q.B.  (H.L.)  705 ;  Law  Bep. 
4  App.  Cas.  504. 
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and  the  prooeedingB  aa  against  sucih  party 
shall  be  deemed  to  have  begun  only  on 
the  service  of  such  writ  or  notice."  Now 
Mr.  Ghitty  has  asked  us  to  add  the  name 
of  a  plaintiff  without  his  consent,  which 
it  seems  to  me  we  have  no  power  to  do. 
Mr.  Ohitty  has  also  asked  us,  in  the 
alternative,  to  stay  proceedings;  but  if 
we  did  that,  we  should  be  doing  by  a 
side  windy  and  in  an  irregular  manner, 
what  the  Act  says  shall  not  be  done.  I 
think  the  application  must  be  refused 
on  the  ground  that  the  required  consent 
has  not  been  given,  and  that  we  ought 
not  by  an  in(£rect  mode  to  deprive  the 
plaintiff  of  pressing  his  action  imtil  he 
gets  a  consent  which  he  has  not  at  pre- 
sent got.  We  have  really  not  enough 
matenals  upon  which  to  act;  but  what 
Mr.  Ohitty  requires  may  be  done,  if 
thought  proper,  by  the  Judge  at  the 
triaL 

Denman,  J. — ^I  am  of  the  same  opinion. 
The  appeal  is  brought  from  an  order  of 
Mr.  Justice  Mathew  refusing  to  order 
Lofthouse's  name  to  be  named  as  a  plaintiff, 
or,  in  the  alternative,  to  be  added  as  a 
co-defendant.  Now  it  would  of  course  be 
an  idle  proceeding  to  bring  in  Lofthouse 
as  a  co-defendant;  but  Mr.  Ohitty  has 
argued  that  until  consent  has  been  given 
by  Lolfchoase  to  have  his  name  added  as  a 
plaintiff  under  the  provisions  of  Order 
XVI.  rule  11,  this  Oourt  has  the  power, 
and  ought  to  exercise  it,  of  staying  pro- 
ceedings in  the  action.  I  do  not  go 
so  for  as  to  say  that,  if  in  a  particular 
case  extreme  misconduct  were  shewn,  the 
Oourt  might  not  allow  justice  to  be  done 
in  a  roundabout  manner;  but,  except  at 
all  events  in  a  very  extreme  case,  this 
Oourt  ought  not  to  allow  a  course  to  be 
pursued  which  would  practically  repeal  the 
rule.  All  we  know  here  is  that  the  de- 
fendant has  stated  that  Jackson  and  Loft- 
house were  joint  contractors.  The  appeal 
must  therefore  be  dismissed,  with  costs. 

Appeal  dismissed. 


Soliciton— Torr,  Janeways,  Gribble  k  Oddie, 
agents  for  B.  E.  Salmon,  Bristol,  for  appel- 
liuitB;  Paddison,  Son  Sc  Co.,  for  respondent. 
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[IN  THE  OOURT  OF  APPEAL.] 

1885         I    / M  1*0  home;  ex  parte 
June  19.     J 


EDWARDS.* 


Bankruptet/  —  Prcbctioe  —  Prooeedings 
pending  at  the  time  of  ike  eoming  into 
force  of  the  Act  of  1883 — Jurisdiction  of 
Registrars —  Validity  of  Bankruptcy  RuUs^ 
1883— i?ufe  264—46  4:  47  Via.  c.  52. 
«.  169. 

The  jurisdiction  which  Registrars  in 
bankruptcy  had  by  delegation  or  otherufise 
under  the  Bemkruptcy  Act^  1 869  (32  d:  33 
Vict.  c.  71),  is  preserved  by  i6  <t  47  Vict. 
c.  52.  s,  169,  sub'S.  Z,in  respect  of  proceed- 
ings pending  when  the  latter  Act  came  into 
operation  on  the  1st  ofJanuary,  1884;  and 
rule  264  of  the  Bankruptcy  Rules,  1883, 
which  provides  for  the  exercise  of  their  juris- 
diction, is  a  valid  rule,  and  is  properly 
made  pursuamt  to  section  127  of  the  Bank- 
ruptey  Act  of  1883. 

Appeal  from  the  decision  of  the  Regis- 
trar upon  a  motion  hy  the  trustee  in  hank- 
ruptcy  of  one  Home  seeking  to  have  a 
settlement  made  by  the  bankrupt  declared 
void.  The  proceedings  in  this  bankruptcy 
were  commenced  under  the  Act  of  1869, 
and  were  pending  on  the  Ist  of  January, 
1884,  when  the  Act  of  1883  (46  &  47 
Yict.  c  52)  came  into  operation. 

The  debtor  Home  was  adjudicated 
bankrupt  on  the  21st  of  November,  1883. 
The  trustee  in  bankruptcy  was  appointed 
on  the  28th  of  December,  1883.  In  July, 
1884,  the  trustee  in  bankruptcy  served  on 
the  trustees  of  a  settlement  which  Home 
had  made  in  February,  1883,  notice  of 
a  motion  to  have  the  settlement  declared 
void.  This  motion  was  heard  by  the  Re- 
gistrar, who  would  have  had  jurisdiction 
in  the  matter  if  the  Bankruptcy  Act, 
1869,  had  not  been  repealed.  The  trus- 
tees of  the  settlement  objected  to  the 
jurisdiction  of  the  BegiBtrar  to  hear  the 
motion.  The  Registrar  decided  that  he 
had  jurisdiction,  and  heard  the  motion. 
The  trustees  appealed  from  the  decision  of 
the  Registrar  both  on  the  question  of  the 
jurisdiction  and  on  the  merits. 

•  Coram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  L. J. 
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In  re  Home;  eapa^U  Edwards,  App. 

E.  C.  WiUia,  Q.C.,  and  F.  C.  WiUis,  for 
tbe  appellants. — The  Registrar  heard  this 
motion  pursaant  to  rule  264  (1)  of  the 
Bankmptoj  Rules  of  1883,  which  have 
been  made  pursuant  to  46  &  47  Vict, 
c.  52.  B.  127 ;  but  that  rule  is  tUtra  vires ^ 
and  is  contrary  to  the  provisions  of  sections 
93,  94,  98,  and  99  of  the  Act  of  1883. 
No  doubt  the  Registrar  could  have  heard 
this  motion  had  the  Act  of  1869  not  been 
repealed  by  the  Act  of  1883  which  came 
into  operation  on  the  1st  of  January,  1884. 

[Bbett,  M.R. — Does  not  section  169, 
sub-section  3  (2),  of  the  Act  of  1883  pre- 
serve the  power  of  the  Registrar  in  such  a 
case  as  this  ?] 

The  Registrar  was  the  delegate  of  the 
Chief  Judge;  but  the  Chief  Judge  no 
longer  exists :  there  is  now  no  London  Court 
of  Bankruptcy :  so  that  the  Registrars  can- 
not be  the  delegates  of  a  Judge  whose  office 
and  Court  have  both  been  abolished. 

[Baoqallat,  L.J.,  referred  to  46  <fe  47 
Vict.  c.  52.  s.  127.  BowEir,  L.J:,  referred 
to  H<mgh  v.  Windw  (3).] 

The  Act  of  1883  intended  to  put  an 
end  to  delegation.  Section  1 69,  sub-section 
3,  preserved  process,  but  not  the  authority 
of  the  persons  who  under  the  Act  of  1869 
were  authorised  to  hear  and  decide  such 
matters.  The  word  ''  proceedings  *'  in  sec- 
tion 169,  sub-section  3,  refers  to  the  mode 
in  which  matters  are  to  be  brought  before 
the  Court  by  way  of  notice  and  motion, 

(1)  46  &  47  Vict.  0.  52  gives  power,  by  section 
127,  to  make  general  roles  for  carrying  into 
effect  the  objects  of  the  Act. 

Rule  264:  *<In  any  proceeding  commenced 
under  the  Banloxiptcy  Act,  1869,  or  any  pre- 
vious Bankruptcy  Act,  a  Bc^trar  shall,  unless 
and  until  the  Judge  otherwise  orders,  continue 
to  have  and  exercise  all  powers  and  jurisdiction 
(not  otherwise  provided  for  by  the  Act  or  these 
rules)  which  he  had  by  delegation  or  otherwise 
at  the  commencement  of  these  rules." 

(2)  46  &  47  Vict.  c.  62.  s.  169,  sub-s.  3 :  ««Not- 
withstanding  the  repeal  effected  by  this  Act, 
the  proceedings  under  any  bankruptcy  petition, 
liquidation  by  arrangement,  or  composition 
with  creditors  under  the  Bankruptcy  Act,  1869, 
pending  at  the  commencement  of  this  Act  shall, 
except  so  far  as  any  provision  of  this  Act  is 
expressly  applied  to  })ending  proceedings,  con- 
tinue, and  all  the  provisions  of  the  Bankruptcy 
Act,  1869,  shall,  except  as  aforesaid,  apply 
thereto,  as  if  this  Act  had  not  passed." 

(.3)  63  Law  J.  Rep.  Q.B.  165 ;  Law  Rep. 
12  Q.B.  D.  224. 


but  not  to  the  persons  who  had  to  hear 
such  matters. 

^Bbett,  M.R. — Mathew,  J.,  has  decided 
this  point  in  /n  9*6  Jones;  ex  parts 
Chandler  (4).] 

It  is  sought  in  this  case  to  review  that 
decision. 

PoUard  and  Z>.  Walker,  for  the  trustee 
in  bankruptcy,  were  not  called  on. 

Brett,  M.R.— I  cannot  doubt  but  that 
the  Begistrar  had  jurisdiction  to  act  in 
this  case.     The  terms  of  46  <b  47  Vict 
c.  52.  s.  169,  sub-s.  3,  are  plain,  **  Not- 
withstanding the  repeal  effected  by  this 
Act,  the  proceedings  under  any  bankruptcy 
petition,  liquidation  by  arrangement^  or 
composition  with  creditors  under  the  Bank- 
ruptcy Act^  1869,  pending  at  the  com- 
mencement of  this  Act  £all,  except  so 
far  as  any  provision  of  this  Act  is  expressly 
applied  to  pending  proceedings,  continue, 
and  all  the  provisions  of  the  Bankruptcy 
Act,  1869,  shall,  except  as  aforesaid,  <^pplj 
thereto,  as  if  this  Act  had  not  been  passed." 
These  words  preserve  in  cases  sach  as  this 
the  jurisdiction  of  the  Registrars,  as  if  the 
Bankruptcy  Act  of  1883  had  not  been 
passed.    I  shall  quote  from  and  adopt  the 
judgment    of   Mr.    Justice  Mathew  de- 
livered in  In  re  Jones  ;  ex  parte  Chandler 
(4),  where  he  says,  **  In  my  opinion  it  is 
an  object  of  the  new  Act  to  mftinfAiT^  the 
jurisdiction  of  the  Registrar  as  to  pending 
business,  and  the  intention  and  meaning 
of  the  169th  section  is  that  pending  pro- 
ceedings under  the  Act  of  1869  shall  go 
on  as  before ;  and  this  is  provided  for  by 
rule  264,  which  is  properly  made  according 
to  section  127  of  ^e  new  Act." 

The  jurisdiction  of  the  Registrar  does 
not  depend  on  rule  264,  it  dep^ids  on  sec- 
tion 169  of  the  Act ;  but  rule  264  is  made 
to  carry  out  the  powers  given  by  section 
169.     The  objection  ther^ore  fiedlB. 

Baogallay,  L.J.,  and  Boweh,  L.J.,ooii- 
curred. 

Appeal  dismissed. 

Solidtora — G.  8.  Hall,  for  appeUant;  Lyne  it 
Holman,  for  respondent. 


(4)  Law  Rep.  W.N.  1884,  p.  29 ;  Morrell^ 
Bankrnptcy  Cases,  part  1,  p.  17. 
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[IN  THE  HOUSE  OP  LORDS.] 

{THE  METROPOLITAK  BANK 
(UtflTED)  AND  ARTHUR 
COOPER  (the  liquida- 
tor thereof)  V.  POOLEY. 

Practice — Dismissing  Action  as  /rivo- 
lous  and  vexatious — Order  XXV.  rule  4 — 
Action  by  Bankrupt  for  inalicumsly  pro- 
curing Adjudication — Maintenance — Cor- 
poration  in  Liquidation, 

No  action  can  be  brought  by  a  bankrupt 
for  maliciously  procuring  his  adjudication 
so  long  as  the  adjudication  itself  has  not 
been  set  aside, 

Whitworth  v.  Hall  (2  B.  &  Ad.  695) 
/oUoujed, 

Such  an  action  may  be  dismissed  as 
frivolous  and  vexatious  on  summons  under 
Order  XXV.  rule  4. 

A  bankrupt  cannot  recover  in  an  action 
for  maintenance  committed  in  relation  to 
the  proceedings  for  procuring  his  adjudica- 
tion— since  tfie  cause  of  action  must  have 
arisen^  if  cU  all,  before  the  bankruptcy^ 
and  the  right  to  sue  mvat  therefore  Jiave 
passed  to  the  trustee, 

Per^  Earl  op  Selborne,  L.C. — A  cor- 
poration in  liquid€Uion,  as  distinct  from 
the  ^  liquidator  tl^ereof  is  incapable  of 
maintenance. 

Order  XXV.  rule  4  enables  tlie  Court  to 
deal  in  an  easy  and  summary  manner 
wit/i  demurrable  actions,  and  also  affirms 
the  inherent  power  of  the  Court  to  protect 
itself  from  the  abuse  of  its  procedure  by 
the  bringing  of  frivolous  and  vexatious 
actions. 

This  was  an  appeal  from  an  order  of 
the  Court  of  Appeal  reversing  one  of  a 
Divisional  Court  (Stephen,  J.,  and  Wil- 
liams,  J.) 

The  action  was  commenced  by  the  re- 
spondent on  the  7th  of  December,  1883, 
against  the  Metropolitan  Bank  and  Sidney 
Toppin  for  damages  for  fraud  and  con- 
spiracy and  maintenance. 

By  his  statement  of  claim  the  plaintiff 
alleged  as  follows  :  — 

1.  The  plaintiff  has  suffered  damage  by 
the  wrongful  acts  of  the  defendants  in 
fraudulently  and  without  reasonable  cause 
procuring  the  plaintiff  to  be  adjudicated 
bankrupt. 
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2.  The  adjudication  took  place  upon  a 
petition  presented  by  the  defendant  Top- 
pin  ;  and  after  the  commencement  of  the 
bankruptcy  proceedings,  and  before  such 
adjudication,  the  defendants  the  Metro- 
politan Bank  gave  to  the  defendant 
Sidney  Toppin  an  indemnity  against  all 
costs  and  expenses  which  he  might  incur 
in  consequence  of  such  bankruptcy  pro- 
ceedings ;  and  at  the  time  of  such  adjudi- 
cation the  defendants,  and  in  particular 
the  defendants  the  Metropolitan  Bank, 
had  no  common  interest  in  the  bankruptcy 
proceedings,  or  in  the  debt  upon  which 
such  proceedings  were  founded. 

3.  The  plaintiff  before  the  adjudication 
tendered  to  the  defendant  Toppin  the 
whole  of  the^  debt  claimed  by  him  against 
the  plaintiff  in  the  bankruptcy  proceedings, 
together  with  a  sufficient  sum  to  cover  tho 
costs  of  such  proceedings ;  but  the  defen- 
dants the  Metropolitan  Bank  declined 
and  intervened  and  would  not  allow  the 
acceptance  thereof,  and  the  plaintiff  was 
adjudicated  bankrupt  upon  the  petition  of 
Toppin. 

4.  The  matt-ers  hereinbefore  complained 
of  were  done  in  order  to  enable  the  de- 
fendants the  Metropolitan  Bank  to  pos- 
sess themselves  of  the  plaintiffs  property, 
or  the  greater  part  thereof,  which  they 
have  wrongfully  and  fraudulently  done. 

5.  The  plaintiff,  by  reason  of  the  be- 
fore-mentioned acts  of  the  defendants, 
claims  damages  for  the  maintenance  of 
such  bankruptcy  proceedings  and  other- 
wise as  aforesaid. 

The  plaintiff  claims  30,000/. 

The  bank,  in  March,  1884,  applied  by 
summons  under  Order  XXV.  rule  4  to 
have  the  action  dismissed  as  frivolous  and 
vexatious  and  harassing,  or  to  stay  the 
proceedings  till  the  costs  in  an  action  of 
Pooley  V.  The  Royal  Exchange  Bank  and 
Otliers  had  been  paid. 

The  following  facts  were  proved  by 
affidavit : — 

In  March,  1879,  the  Metropolitan  Bank 
was  ordered  to  be  wound  up,  and  the 
appellant  Cooper  was  appointed  official 
liquidator. 

In  October,  1879,  the  respondent 
Pooley  was  adjudicated  bankrupt  on  a 
debtor's  summons  issued  by  Sidney  Top- 
pin; in  November,  1879,  an  appeal  by 
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Pooley  against  the  adjudication  was  dis- 
missed, no  one  appearing  for  him. 

On  the  16th  of  July,  1880,  he  made  an 
application  to  annul  the  bankruptcy,  which 
was  refused,  and  he  did  not  appeal.  On 
the  28th  of  July,  1880,  an  action  was 
brought  by  Pooley  against  the  Royal  Ex- 
change Bank,  the  appellant  Cooper,  and 
others,  for  damages  for  (inter  alia)  ma- 
liciously causing  the  filing  of  a  bankruptcy 
petition  against  the  plaintiff,  and  main- 
taining the  same  by  fraud  and  conceal- 
ment, and  for  the  wilful,  corrupt,  and 
malicious  prosecution  of  the  plaintiff  with- 
out i^easonable  or  probable  cause.  In 
May,  1881,  judgment  of  nonsuit,  with 
costs,  was  entered  in  the  last-mentioned 
action.  No  part  of  such  costs  had  been 
paid.  In  August,  1881,  Pooley  summoned 
the  appellant  Cooper  and  others  in  the 
Bow  Street  Police  Court  for  wrongfully 
and  unlawfully  inciting  Toppin  and  other 
persons  to  file  the  bankruptcy  petition  and 
pi*efer  claims  against  Pooley,  and  for  main- 
taining the  said  persons  in  their  proceed- 
ings, and  for  conspiring  to  oppress  and 
injure  Pooley.  The  summons  was  heard 
on  the  14;th  of  September,  1881,  and  dis- 
missed, with  costs  to  each  defendant. 

The  present  summons  was  referred  by 
the  Master  to  the  Judge  in  chambers, 
Mathew,  J.,  by  whom  it  was  dismissed. 

The  Divisional  Court  ordered  the  pro- 
ceedings to  be  stayed  until  the  costs  in 
the  action  of  Pooley  v.  Tlie  lioyal  Ex- 
change Bank  and  Others  were  paid,  on 
the  ground  that  the  two  actions  were  in 
substance  between  the  same  parties  in 
respect  of  the  same  cause  of  action.  The 
Court  of  Appeal  held  that  the  parties 
were  not  substantially  the  same,  and  dis- 
missed the  summons. 

Webster f  Q.C,  and  A,  T,  Lawrence,  for 
the  appellants. — The  action  ought  to  be 
stayed  absolutely  as  frivolous  and  vexa- 
tious. In  the  first  place,  the  respon- 
dent, being  an  undischarged  bankrupt, 
would  not  be  entitled  to  any  damages 
which  might  be  recovered.  Secondly,  no 
action  will  lie  for  maliciously  procuring  an 
abjudication  so  long  as  the  adjudication 
itself  has  not  been  set  aside.  Here  the 
respondent  has  applied  to  annul  the  bank- 
ruptcy ;  but  his  application  was  dismissed, 


with  costs.  Whituyorth  v.  HaU  (1)  is  a 
direct  authority  on  this  point ;  and  John- 
son V.  Emerson  (2)  shews  that  the  case  is 
analogous  to  that  of  an  action  for  ma- 
licious prosecution.  The  action  is  also 
frivolous  as  being  substantially  between 
the  same  parties  and  in  respect  of  the 
same  cause  as  the  former  action  against 
Cooper,  which  was  decided  on  the  merits, 
it  being  held  that  there  was  no  fraud — 
Uoare  v.  Dickson  (3),  Dawkins  v.  Prince 
Edward  of  Saxe  Weimar  (4),  CobbeU  v. 
WarTier  (5),  and  Castro  v.  Murray  (6). 

If  the  above  are  not  sufficient  grounds 
for  dismissing  the  action  absolutely,  it 
ought  to  be  stayed  till  the  costs  in  the 
former  action  are  paid. 

Gaadar  (JF.  SftaMcross  Goddard,  with 
him),  for  the  respondent,  was  asked  by 
the  Lord  Chancellor  how  he  distinguished 
the  case  from  Whitivorth  v.  ffcdl  (1). 

The  principal  ground  of  the  action  is 
maintenance — Eradlaugh  v.  NewdegaU  (7). 

[The  Lord  Chancellor. — If  so,  the 
right  of  action  existed  before  the  bank- 
ruptcy and  passed  to  the  trustee.  How 
then  can  the  respondent  sue  t] 

Whit  worth  v.  Hall  (1)  may  furnish  a 
good  defence  at  the  hearing,  but  the  action 
ought  not  to  be  stayed  as  frivolous. 

The  Lord  Chancellor  (Earl  op  Sel- 
borne)  (on  March  26).  —  In  the  view 
which  I  take  of  this  case,  it  is  not  neces- 
sary to  determine  whether  the  opinion  of 
the  Court  of  Appeal,  that  the  two  actions 
brought  by  the  respondent  were  not  sub- 
stantially between  the  same  parties,  was 
right  or  not. 

The  Judges  in  the  Court  of  Appeal  do 
not  seem  to  have  addressed  themselves 
(and  I  think  your  Lordships  may  pre- 
sume that  the  course  of  the  argument 
did  not  really  direct  them)  to  the  other 

(1)  2  B.  &Ad.  €95. 

(2)  40  Law  J.  Kep.  Exch.  201 ;  Law  Bep. 
G  Excb.  329. 

(3)  7  Com.  B.  Rep.  161;  18  Law  J.  Rep. 
C.P.  158. 

(4)  46   Law  J.   Rep.  Q.B.  567;  Law  Rep. 

I  Q.B.  D.  499. 

(5)  8  B.  &  S.  21 ;  36  Law  J.  Rap.  QB.  94 ; 
Law  Rep.  2  Q.B.  108. 

(6)  44  Law  J.  Rep.  M.C.  70;  Law  Rep, 
10  Exch.  213. 

(7)  62  Law  J.   Rep.   Q.B.  454;  Law  Bep. 

II  Q.B.  D.  1. 
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question,  whether  the  action  should  be 
dismissed  altogether  as  frivolous  and 
vexatious. 

According  to  the  present  rules  of  prac- 
tice applicable  to  appeals  to  the  Court  of 
Appeal,  it  is  the  duty  of  that  Court  upon 
an  appeal  to  make  the  order  which  ought 
to  have  been  made  by  the  Court  below ; 
and  if  it  would  have  been  right  for  the 
Court  of  Appeal,  differing  from  the  Divi- 
sional Court  so  far  as  related  to  the  order 
which  that  Court  had  made,  to  go  further 
and  to  dismiss  the  action  altogether  as 
frivolous  and  vexatious,  your  Lordships 
upon  this  appeal  ought  now  to  make  the 
order  which  the  Court  of  Appeal  ought  to 
have  made.  In  my  opinion  the  order 
which  the  Court  of  Appeal  ought  to  have 
made  was  to  dismiss  the  action  altogether 
as  frivolous  and  vexatious.  Upon  that 
point  I  entertain  a  very  clear  opinion. 

Before  the  rules  were  made  under  the 
Judicature  Act,  the  practice  had  been 
established  to  stay  a  manifestly  vexatious 
suit  which  was  plainly  an  abuse  of  the 
authority  of  the  Court,  although  so  far  as 
I  know  there  was  not  at  that  time  either 
any  statute  or  rule  expressly  authorising 
the  Court  to  do  it.  The  power  seemed  to 
be  inherent  in  the  jurisdiction  of  every 
Court  of  justice  to  protect  itself  from  the 
abuse  of  its  own  procedure.  Another 
reason  why  that  should  have  been  very 
rarely  done  before  the  recent  rules  is  this, 
that  if  the  objection  was  one  which  could 
be  raised  upon  the  fiice  of  the  pleadings, 
that  always  might  be  done  by  demurrer. 
But  when  the  Rules  of  1883  were  settled 
and  came  in  force,  which  they  did  before 
the  present  action  was  brought,  it  was 
thought  that  the  formal  and  technical 
practice  of  demurrer  might  with  advan- 
tage be  abolished,  and  that  more  easy  and 
summary,  or  at  least  equally  sammary, 
modes  of  applying  to  the  Court  to  get  rid 
of  an  action  on  the  face  of  it  manifestly 
groundless  might  be  substituted.  And 
by  the  4th  rule  of  Order  XXV.  of  1883, 
this  is  provided  :  "  The  Court  or  a  Judge 
may  order  any  pleading  to  be  struck  out, 
on  the  ground  that  it  discloses  no  reason- 
able cause  of  action  or  answer ;  and  in  any 
such  case,  or  in  case  of  the  action  or  de- 
fence being  shewn  on  the  pleadings  to  be 
frivolous  or   vexatious^  the  Court  or  a 
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Judge  may  order  the  action  to  be  stayed 
or  dismissed,  or  judgment  to  be  entered 
accordingly,  as  may  be  just.** 
'  Under  that  rule  it  is  manifest  that  the 
Court  might  have  ordei^  this  action  to 
be  dismissed  on  the  same  grounds  as  those 
on  which  a  demurrer  might  formerly  have 
been  allowed,  or  if  it  appeared  that  the 
action  was  frivolous  or  vexatious.  In 
this  case  the  form  of  the  application  to 
the  Court  was  that  the  action  should  be 
dismissed  as  frivolous  and  vexatious,  and 
not  on  the  ground  that  the  pleading  did 
not  disclose  any  reasonable  cause  of  action. 
Nevertheless,  it  is  an  element  of  primary 
importance,  in  determining  the  question 
whether  an  action  is  frivolous  and  vexa- 
tious, to  consider  what  sort  of  cause  of 
action,  if  any,  appears  upon  the  face  of  the 
pleading.  The  plaintiff,  Mr.  Pooley,  who 
instituted  this  action  on  the  7th  of  De- 
cember, 1883,  is  a  bankrupt,  and  was  a 
bankrupt  for  a  considerable  time  before. 
In  the  view  which  I  take  of  the  case  it  is 
not  material — but  it  is,  I  believe,  the  fact 
— that  he  is  an  undischarged  bankrupt. 
But  even  if  he  had  been  discharged  with- 
out having  got  rid  of  and  annulled  the 
bankruptcy  as  wrong  ab  initio^  my  im- 
pression is  that  it  would  have  made  no 
difference  in  this  case.  The  facts  with 
regard  to  his  bankruptcy  appear  to  be 
these,  and  there  is  no  dispute  whatever 
about  them.  lie  was  adjudicated  bank- 
rupt on  the  22nd  of  October,  1879,  on  the 
petition  of  a  Mr.  Toppin,  who  is  one  of 
the  defendants  to  this  action,  but  not  an 
appellant  to  your  Lordships.  That  was 
rather  more  than  four  years  before  the 
commencement  of  the  present  action.  The 
plaintiff  appealed  against  the  adjudication, 
and  that  appeal,  on  the  13th  of  November 
in  the  same  year,  1879,  was  dismissed 
with  costs,  the  plaintiff  not  appearing. 
But  the  matter  did  not  stop  there.  It 
appears  from  an  exhibit  to  an  affidavit 
put  in  by  Mr.  Pooley  himself,  that  on  the 
18th  of  February,  1880,  he  examined  or 
cross-examined  in  bankruptcy  Mr.  Cooper, 
the  official  liquidator  of  the  Metropolitan 
Bank,  and  that  the  conspiracy  to  procure 
his  ruin  (that  is  what  he  alleges  in  the 
present  action)  was  fully  disclosed  by  that 
examination.  Whether  he  had  before 
that  time  actually  made  his  application  to 
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annul  the  bankruptcy  is  not  clear.  I 
think  it  very  probable  that  he  may  have 
done  so ;  but,  whether  it  was  before  or 
after,  he  did  make  such  an  application, 
and  he  did  not  then  make  a  default  in 
appearance.  Upon  the  16th  of  July, 
1880,  that  application  was  heard  and 
determined ;  it  was  dismissed  with  costs, 
and  he  never  appealed  from  that  dismissal. 
So  that  three  and  a  half  years  before  the 
present  action  was  brought  he  was  plainly 
in  possession  of  all  the  materials  on  which 
his  present  complaint  is  founded ;  he  used 
those  matei*ials,  as  it  was  right  and  proper 
that  he  should  do  if  th^re  was  anything 
in  them,  to  get  rid  of  the  bankruptcy ;  he 
went  to  the  proper  Court  for  that  purpose, 
and  the  adjudication  in  bankruptcy  was 
finally  and  conclusively  affirmed. 

Under  those  circumstances  it  is  per- 
fectly clear  and  certain  that  Mr.  Pooley, 
as  a  bankrupt,  and  as  a  bankrupt  irrever- 
sibly found  to  be  so,  has  no  locus  standi 
to  come  into  Court  and  to  say,  what  he 
dees  say  by  his  statement  of  claim,  that 
he  "  has  suffered  damage  by  the  wrongful 
acts  of  the  defendants  in  fraudulently  and 
without  reasonable  cause  procuring  him  to 
be  adjudicated  bankrupt/'  or  to  say,  as 
he  does  in  his  wiit,  which  is  explained  by 
that  statement  of  claim,  that  he  seeks 
"damages  for  fraud  and  conspiracy."  I 
reserve  for  separate  observation  the  other 
point  which  'is  insisted  upon,  namely, 
*' maintenance."  It  was  settled  as  long 
ago  as  the  case  of  Wkitworih  v.  HdU  (1), 
which  was  referred  to  in  the  argument, 
that  in  an  action  for  maliciously  and  with- 
out reasonable  cause  suing  out  a  com- 
mission of  bankruptcy,  it  must  be  averred 
and  proved  that  the  commission  was  super- 
seded before  the  action  was  brought,  and 
that  for  a  reason  which  applies  to  other 
analogous  cases.  An  action  for  malicious 
prosecution  cannot  be  maintained  until 
the  result  of  the  prosecution  has  shewn 
that  there  was  no  ground  for  it.  If  a  man 
has  been  tried  and  convicted  on  that  pro- 
secution, and  there  is  no  writ  of  error 
brought  and  no  reversal  of  the  decision, 
such  an  action  will  not  lie:  and  it  is 
manifestly  a  matter  of  high  public  policy 
that  it  should  be  so ;  otherwise  the  most 
solemn  proceedings  of  all  our  Courts  of 
justice,  civil  and  criminal,  when  they  have 


come  to  a  final  determination  settling  the 
rights  and  liabilities  of  the  parties,  might 
be  made  themselves  the  subject  of  an 
independent  controversy,  and  their  pro- 
priety might  be  challenged  by  actions  of 
this  kind.  It  is  therefore  clear  (and  the 
learned  counsel  for  the  respondent  found  a 
difficulty  in  denying  it  in  the  course  of  his 
argument)  that  on  that  ground — namely, 
causing  the  plaintiff  to  be  fraudulently 
and  without  reasonable  cause  adjudicated 
a  bankrupt — there  can  be  no  pretence  for 
the  action.  It  is  manifestly  groundless, 
and,  even  without  the  other  facts,  I  should 
have  been  disposed  to  say  manifestly 
frivolous.  The  adjudication  stands ;  and, 
even  if  he  had  never  litigated  or  disputed 
it,  the  fact  of  its  standing  would  be  a 
sufficient  answer  to  this  alleged  cause  of 
action.  But  when  you  find  from  the 
affidavits  filed  in  the  cause  that  he  had 
litigated  it  with  full  knowledge  of  those 
facts,  which  if  true,  and  if  his  view  of 
them  were  correct,  would  be  a  sufficient 
reason  for  setting  it  aside,  and  that  it  was 
solemnly  confirmed,  and  that  this  occurred 
two  or  three  years  before  the  action  was 
brought,  I  am  bound  to  say  that  I  c«n 
conceive  nothing  more  frivolous,  I  can 
conceive  nothing  more  vexatious,  than  an 
action  brought  on  that  ground. 

And  that  is  really  the  sole  substantial 
ground  for  the  action ;  because,  although 
he  adds  the  word  ''  maintenance "  in  the 
indorsement  upon  the  writ,  and  states  in 
the  second  paragraph  of  his  statement  of 
claim  that  the  appellants  the  Metropoli- 
tan Bank  gave  to  Toppin,  the  petition- 
ing creditor,  an  indemnity  against  his 
costs  in  the  bankruptcy  proceedings,  and 
alleges  that  at  that  time  the  bank  had  no 
common  interest  in  the  bankruptcy  pro- 
ceedings, or  in  the  debt  due  to  Toppin; 
and  although  in  the  fifth  paragniph, 
founding  himself  on  these  all^i^tions,  be 
says  that,  ''  by  reason  of  those  acts  of  the 
defendant,  he  claims  damages  for  the 
maintenance  of  such  bankruptcy  proceed- 
ings, and  otherwise  as  aforesaid  "  :  yet,  in 
reality,  I  think  it  is  quite  plain  that  if 
the  first  ground  fails,  the  second  ground 
must  fail  also.  It  was  said  by  the  re- 
spondent's counsel  that  in  a  recent  case,  to 
which  he  referred,  of  Bradlaugh  v.  iVw- 
diffate  (7),  it  had  been  determined  that  an 
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action  would  lie  for  maintenance  by  one 
man  of  an  action  in  the  name  of  another 
who  would  not  otherwise  have  brought 
the  action,  but  who  was  induced  to  bring 
it  by  the  solicitation  and  offer  of  indemnity 
of  the  person  charged  with  maintenance. 
That  may  be  true ;  but,  as  applied  to  the 
present  case,  there  seem  to  me  to  be  two 
considerations  which  dispose  of  this  allega- 
tion of  maintenance,  shewing  that  it  can 
be  no  real  or  substantial  ground  for  main- 
taining this  present  action.  The  first  is 
this :  maintenance,  in  the  sense  which 
the  argument  assumes,  is  not  merely 
under  some  circumstances  a  civil  wrong 
entitling  the  person  injured  to  damages, 
but  is  a  wrong  founded  upon  a  prohibi- 
tion by  statute  which  makes  it  a  criminal 
act  and  a  misdemeanour ;  and  I  apprehend 
it  to  be  clear  that  the  civil  action  for 
maintenance  would  not  lie  except  against 
a  person  who  was  guilty  of  the  criminal 
act.  As  with  respect  to  the  adjudication 
in  bankruptcy,  so  with  respect  to  this 
alleged  maintenance,  the  present  plaintiff 
has  previously  tried  the  matter,  and  in  a 
more  proper  form ;  because  on  the  24th 
of  August,  1881,  as  appears  by  the  affi- 
davits, he  made  a  criminal  charge  for 
maintenance  against  Mr.  Cooper,  the 
official  liquidator — who  could  alone  be  the 
agent  in  such  a  thing,  if  it  were  done — and 
that  charge  w^s  dismissed  with  costs. 
He  charged  Arthur  Cooper  and  Francis 
Cooper,  his  partner  in  business — Arthur 
being  the  liquidator — with  this  offence  of 
maintenance,  and  the  magistrate  con- 
sidered the  case  to  be  completely  answei'ed, 
and,  as  I  say,  dismissed  the  charge  with 
costs.  I  will  not  cite  what  was  said  by 
the  counsel,  because  it  has  nothing  to  do 
with  the  matter,  though  it  very  much 
expresses  the  sentiments  which  I  think 
this  proceeding  is  calculated  to  excite  in 
your  Lordships'  minds.  So  that  in  proper 
form  the  application  was  made,  and  the 
criminal  charge  for  maintenance  could  not 
be  pressed  further. 

In  my  opinion  the  corporation,  the 
Metropolitan  Bank,  was  incapable  of 
maintenance.  Maintenance  iu  that  sense 
could  not  take  place  by  a  corporation  in 
liquidation.  A  corporation  in  liquidation 
might  be  answerable  under  certain  cir- 
cumstances for  the  improper  acts  of  its 
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liquidator,  its  agent.  If  it  had  profited 
by  those  acts  it  would  not  be  permitted 
to  retain  the  profit — it  would  be  charge- 
able no  doubt  in  that  respect,  I  suppose, 
even  if  in  liquidation.  But  this  particu- 
lar act  of  maintenance,  which  is  criminal, 
and  also  in  some  circumstances  the  ground 
of  a  civil  action,  is  an  act  which,  in  my 
opinion,  the  Metropolitan  Bank  in  liquida- 
tion, the  corporation  as  distinct  from  the 
individual  liquidator,  was  incapable  of 
committing.  That  is  one  reason.  It  may 
also  be  a  question  whether  if  this  act, 
which  upon  the  shewing  of  the  plaintiff 
preceded  the  proceedings  in  bankruptcy, 
was  an  act  amounting  to  a  civil  wrong 
against  him,  affecting  him  in  respect  not 
of  his  person  but  of  his  property,  and  in 
respect  of  which  he  had  a  right  of  action, 
and  was  entitled  to  recover  damages,  and 
if  that  right  of  action  was  against  the 
Metropolitan  Bank,  that,  as  well  as  all 
other  similar  rights  of  action  which  he 
was  entitled  to  at  the  time  of  the  adjudi* 
cation,  did  not  pass  to  the  trustee  in 
bankruptcy.  So  that,  if  any  real  damage 
had  been  sustained  by  him  in  respect  of 
his  property,  and  if  there  really  was  this 
right  of  action,  he,  as  a  bankrupt,  would 
have  no  interest,  after  the  adjudication, 
in  that  right  of  action.  Therefore  there 
is  no  right  of  action  at  all  in  him,  and  the 
whole  thing  is  a  bankrupt's  action  for 
matters  in  respect  of  which  the  bankrupt, 
not  having  got  rid  of  or  annulled  his 
bankruptcy,  could  not  sue. 

I  think  that  what  I  have  already  said 
would  have  brought  me,  if  there  were 
nothing  to  be  added  to  it,  to  the  conclu- 
sion that  this  was  not  only  a  groundless 
statement  of  claim,  but  was  also  frivolous 
and  vexatious.  But  to  that  is  to  be  added 
the  fact  that  the  plaintiff  brought  another 
and  a  similar  action  in  respect  of  the  same 
matters  (I  do  not  know  that  mainten- 
ance was  thought  of  at  that  time,  but 
putting  maintenance  aside  the  whole  sub- 
stance of  the  complaint  was  the  same) 
against  other  parties,  including  the  liquida- 
tor, I  think  in  his  personal  capacity,  on 
the  28th  of  July,  1880;  and  beyond  all 
doubt  the  liquidator,  if  a  wrong  had  been 
committed,  would  have  been  personally 
liable  for  it,  and  the  corporation  in 
liquidation,  who  could  not  do  any  such 
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act  at  all  otherwise  than  through  its 
liqaidator,  if  liable  upon  the  principle 
which  I  have  mentioned — namely,  upon 
the  principle  that  it  had  derived  benefit 
from  the  transaction,  or  whatever  else 
maj  be  stated  as  the  ground — could  onlj 
be  so  upon  the  supposition  that  its  liquida- 
tor had  done  the  wrong  which  was  alleged 
against  him  in  that  former  action.  That 
former  action  was  permitted  to  proceed. 
Whether  it  might  have  been  stopped  or 
not,  it  is  not  for  us  now  to  enquire.  It 
proceeded,  and  was  brought  to  a  conclusion. 
It  was  tried  upon  the  merits  ;  and  in  1881, 
not  quite  three  years  before  the  present 
action  was  brought,  it  ended  in  a  non- 
suit upon  the  merits,  the  whole  case  en- 
tirely failing  and  being  adjudged  against 
the  bankrupt ;  and  I  am  sorry  to  say  that 
it  appears  that  that  proceeding  of  the 
undischarged  bankrupt  cost  to  the  various 
parties  3,000/.,  of  which  1,800/.  was  in- 
curred by  Mr.  Arthur  Cooper,  the  liquida- 
tor of  this  corporation.  It  would  be  a 
scandal  and  disgrace  to  the  administration 
of  justice  in  this  country  if  such  proceed- 
ing were  permitted  to  be  repeated,  whether 
with  some  colourable  variation  of  the 
dramatis  persona  or  not.  Anything 
more  vexatious  than  to  allow,  after  that, 
a  groundless  action,  upon  such  a  state- 
ment of  claim  as  this,  by  a  bankrupt  to 
go  on,  at  the  risk  of  incurring  3,000/.  more 
costs,  I  cannot  conceive. 

I  therefore  advise  your  Lordships  that 
the  appeal  should  be  allowed,  and  that 
the  onler  should  be  made  which  I  think 
ought  to  have  been  made  by  the  Court  of 
Appeal,  that  the  action  be  absolutely 
stayed  as  frivolous  and  vexatious. 

I  do  not  know  that  there  is  much  use 
in  giving  costs  against  a  bankrupt. 
Whether  he  can  pay  them  or  not  I  do 
not  know,  but  I  do  not  think  that  it  is  a 
case  in  which  he  can  object  that  injustice 
is  done  to  him  if  he  is  ordered  to  pay 
those  costs,  however  little  chance  there 
may  be  of  the  appellants  getting  any  of 
them  from  him. 

Lord  Blackburn. — I  quite  agree  in  the 
result  to  which  the  Lord  Chancellor  has 
come,  that  the  order  of  this  House  ought 
to  be  to  stay  this  action  altogether,  and 
(however  little  good  may  come  of  it)  to 


order  the  respondent  to  pay  the  costs  of 
the  appeal. 

At  common  law  originally  the  judg- 
ment of  the  Court  was  always  obtain^ 
either  by  a  demurrer  or  any  other  proceed- 
ing which,  upon  the  record,  gave  a  judg- 
ment, or  an  issue  was  taken  of  fact  and  a 
verdict  was  found,  and  then  a  judgment 
was  given  upon  the  record.  But  from 
early  times  (I  rather  think,  though  I  have 
not  looked  at  it  enough  to  say,  from  the 
earliest  times)  the  Court  had  inherently 
in  its  power  the  right  to  see  that  its  pro- 
cess was  not  abused  by  a  proceeding  with- 
out reasonable  grounds,  so  as  to  be  vexa- 
tious and  harassing — the  Court  had  the 
right  to  protect  itself  against  such  an 
abuse;  but  that  was  not  done  upon  de- 
murrer, or  upon  the  record,  or  upon  the 
verdict  of  a  jury,  or  evidence  taken  in  that 
way :  but  it  was  done  by  the  Court  in- 
forming its  conscience  upon  affidavits,  and 
by  a  summary  order  to  stay  the  action 
which  was  brought  under  such  circum- 
stances as  to  be  an  abuse  of  the  process  of 
the  Court — and  in  a  proper  case  they  did 
stay  the  action. 

In  the  present  case  we  are   not  any 
longer  at  common  law.     The  Judicature 
Act  has  been  introduced,  and  roles  have 
been  made  under  the  Judicature  Act.     I 
agree  in  what  the  Lord  Chancellor  has 
said,  that  Order  XXV.  rule  4,  of  1833, 
which  he  has  read,  and  which  I  will  not 
read  over  again,  considerably  extends  the 
power  of  the  Court  to  act  in  such  a  man- 
ner as  I  have  stated,  and  enables  it  to 
stay  an  action  on  further  grounds  than 
those  on  which  it  could  have  been  stayed 
at  common  law.     The  proceeding  which  is 
thus  given,    however,    does  require  the 
Court  to  be  satisfied  that  the  action  is 
frivolous  or  vexatious  (I  think  that  those 
are  the  words  which  are  used  in  the  rule), 
and  then  the  action  may  be  dismissed,  or 
it  may  be  stayed  by  the  Court  in  a  sum- 
mary manner  without  raising  the   ques- 
tion upon  a  demurrer  or  by  an  issue  of 
fact.     It  is  obvious  to  my  mind  that,  as 
regards  both  that  which  was  done  under 
the  common  law  jurisdiction  of  the  Court, 
and  that  which  may  be  done  under  the 
more  extensive  jurisdiction  now  given  to 
the  Courts,   although  it    should  not  be 
lightly  done,  yet  it  may  often  be   re- 
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quired  bj  the  very  essence  of  jastlce  to  be 
done. 

The  summons  taken  out  was  "  that  this 
action  be  dismissed  as  frivolous,  vexatious, 
and  harassing,  or,"  in  the  alternative, 
*'  that  all  proceedings  herein  be  stayed 
until  the  costs  in  the  action  of  Pooley  v. 
The  Royal  Exchange  Bank  and  oiliera 
are  paid/* 

The  Divisional  Court  not  havin^y  I 
think,  perceived,  in  consequence  of  not 
having  had  their  attention  called  to  it,  that 
the  new  rule  which  had  come  into  opera- 
tion in  1883  had  extended  their  jurisdic- 
tion, thought  that  this  was  a  case  in  which 
they  had  jurisdiction  at  common  law,  and 
if  the  case  was  properly  made  out  upon 
affidavit  they  had  jurisdiction.  They  also 
thought  (I  do  not  know  whether  they  can 
be  said  to  have  decided)  that  whether  the 
action  was  frivolous  and  vexatious  or  not, 
it  was  a  strong  and  serious  thing  (and 
undoubtedly  it  was)  for  the  Court  sum- 
marily, in  the  exercise  of  their  common 
law  jurisdiction,  against  which  there  would 
originally  have  been  no  appeal,  to  stay  the 
action  altogether,  and  they  thought  that 
justice  would  be  fully  done  if  the  order 
were  that  it  should  be  stayed  until  the 
costs  of  the  former  action  were  paid.  That 
was  a  thing  which  had  been  often  done, 
assuming  that  it  was  a  proper  case  for 
staying  the  action  till  the  costs  of  the 
former  action  were  paid.  It  would  be  a 
right  thing  to  do  that  if  it  ^was  a  proper 
case.  Whether  it  was  the  proper  course 
to  take  in  this  case,  whether  the  former 
action  is  shewn  to  be  so  much  the  same 
action,  being  against  parties  in  the  same 
interest  as  in  the  present  one,  that  it 
would  be  a  right  thing  to  stay  the  action, 
it  would  require  a  minute  examination  of 
affidavits  to  say.  But  it  is  quite  unneces- 
sary to  examine  that,  as  we  have  a  more 
extensive  jurisdiction  now  given  to  the 
Courts,  and  this  is,  in  my  opinion,  a  very 
proper  case  for  exercising  that  jurisdiction 
by  staying  the  action  altogether. 

What  is  this  action  brought  for  1  The 
statement  of  claim  is  that  '^  the  plaintiff 
has  suffered  damtige  by  the  wrongful  acts  of 
the  defendants  in  fraudulently  and  with- 
out reasonable  cause  procuring  the  plain- 
tiff to  be  adjudicated  bankrupt."  Then, 
after  some  things  which  merely  go  to  shew 
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why  it  was  maliciously  and  without  reason- 
able or  probable  cause  procuring  him  to  be 
adjudicated  bankrupt,  he  goes  on  to  add, 
"The  plaintiff,  by  reason  of  the  before- 
mentioned  acts  of  the  defendants,  claims 
damages  for  the  maintenance  of  such  bank- 
ruptcy proceedings."  What  he  means  by 
that  I  am  sure  I  do  not  know.  I  do  not 
enter  into  the  question  of  what  are  the 
grounds  on  which  an  action  may  be  main- 
tained for  maintenance.  I  do  not  enquire 
further  into  that  at  all ;  but  I  simply  say 
that  here,  upon  the  face  of  this  claim, 
there  are  two  things  clear.  If,  according 
to  the  decisions  which  have  been  come  to, 
a  proceeding  for  suing  out  maliciously 
and  without  probable  cause  a  commission 
in  bankruptcy  cannot  be  maintained  so 
long  as  the  commission  in  bankruptcy 
stands  unreversed;  if  that  be  so  as  long 
as  the  commission  in  bankruptcy  stands, 
the  first  ground  of  claim — namely,  "in 
fnvudulently  and  without  reasonable  cause 
procuring  tiie  plaintiff  to  be  adjudicated 
bankrupt'' — is  clearly  not  a  matter  for 
which  an  action  would  lie,  unless  he  shews, 
what  on  the  face  of  the  claim  he  does  not 
shew,  that  the  commission  or  adjudication 
in  bankruptcy  had  been  got  rid  of.  As 
regards  the  second  gix>und,  assuming  for 
the  moment  that  it  means  something 
which  was  an  injury  to  his  estate  for 
which  an  action  could  be  maintained  to 
recover  damages,  as  long  as  the  commission 
in  bankruptcy  remains,  and  his  creditors 
are  therefore  entitled  to  take  those  da- 
mages, that  would  be  a  thing  which  the 
assignees  would  recover  for  the  benefit  of 
the  creditors,  and  not  of  the  bankrupt 
himself.  On  both  those  grounds,  on  the 
face  of  this  claim,  it  appears  that  there  is 
no  cause  of  action. 

I  do  not  think  that  it  would  necessarily 
follow  that  it  was  to  be  considered  frivo- 
lous and  vexatious  meraly  because  there 
had  been  a  previous  decision  unreversed 
and  unappealed  against.  For,  I  think  I 
may  say,  the  last  thirty  or  forty  years  it 
has  been  considered  good  law  that  an 
action  could  not  be  maintained  until  the 
commission  in  bankruptcy  had  been  got 
rid  of.  I  can  easily  suppose  that  it  might 
be  the  case  that  though  that  has  long  been 
considered  to  be  law,  yet  the  bankrupt 
being  held  to  be  acting  frivolously  and 
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vexatiously,  might  seek  to  raise  the  ques- 
tion and  bring  it  to  the  House  of  Lords 
and  have  that  decision  reversed.  That  is 
possible  enough,  and  therefore  I  do  not 
think  that  it  would  necessarily  be  frivolous 
and  vexatious.  But  under  the  new  pro- 
cess which  is  now  given,  the  Court  are 
eutitled,  if  the  action  is  frivolous  and 
vexatious,  to  stay  it,  and  for  that  purpose 
you  are  to  bring  in  affidavits.  And  on 
the  affidavits  in  the  prasent  case  it  appears 
distinctly  that  the  not  saying  that  the  ad- 
judication in  bankruptcy  had  not  been  got 
rid  of  was  no  mere  slip,  but  that  the  plain- 
tiff himself  had  tried  to  have  it  set  aside, 
and  had  had  his  application  refused  with 
costs ;  that  he  had  tried  to  prosecute  per- 
sons before  a  magistrate  for  what  he  ima- 
gined to  be  maintenance,  but  had  been 
I'efused  with  costs ;  that  he  brought  an 
action  for  a  supposed  conspiracy  against 
half  a  dozen  persons,  and  the  result  of  that 
action  was  that  he  was  defeated  and  non- 
suited, and  had  1,800Z.  to  pay  as  taxed 
costs,  which  they  could  not  get  paid— that 
the  plaintiff,  with  all  these  matters  before 
him,  has  brought  this  action  without  pay- 
ing a  farthing  of  those  costs.  If  that  is 
not  frivolous  and  vexatious  and  annoying, 
I  find  great  difficulty  in  seeing  what  can 
be  frivolous  and  vexatious  and  annoying. 

[After  commenting  on  the  affidavits, 
his  Lordship  proceeded :]  If  it  had  been 
on  demurrer,  it  might  have  been  said 
that  there  was  some  slip  in  not  making 
the  allegation;  but  now  that  it  is  upon 
the  affidavits,  can  it  be  reasonably  con- 
tended that  this  action  is  (I  am  giving  the 
words  of  the  rule  from  memory)  not 
frivolous  and  vexatious?  Frivolous  I 
have  pointed  out  that  it  is,  in  the  sense 
that  unless  all  the  decisions  which  have 
been  come  to  hitherto  have  been  wrong 
(which  of  course  is  possible)  he  has  no 
ground  of  action.  Vexatious  it  is,  if  any- 
thing whatsoever  can  be  vexatious.  And 
why,  therefore,  this  action  should  not  be 
stayed  absolutely  I  do  not  know. 

The  Court  of  Appeal  thought  that  they 
were  treating  the  matter  at  common  law, 
and  they  thought  that  they  were  confined 
Rolely  to  the  alternative  on  which  the 
Divisional  Court  had  gone.  I  do  not  en- 
quire whether  upon  that  assumption  they 
were  right  or  not.     It  would  require  a 


minute  examination  of  the  affidavits  to 
decide  whether  they  were  right  or  not. 
But  I  do  say  that  if  their  attention  had 
been  called  to  the  extended  jurisdiction 
which  had  come  into  force  at  that  time, 
they  could  hardly  have  avoided  seeing  that 
this  was  a  case  in  which  the  action  ought 
to  be  stayed  altogether. 

Lord  Watson. — I  am  of  the  same  opi- 
nion. We  are  bound  to  assume  that  the 
proceedings  for  having  the  respondent  ad- 
judicated  a  bankrupt  were  taken  with 
reasonable  and  probable  cause,  and  that 
no  ground  exists  for  annulling  the  adjudi- 
cation. 

In  these  circumstances  the  respondent 
cannot  maintain  his  claim  for  damages 
against  the  appellants  upon  the  mere  alle- 
gation that  these  proceedings  were  taken 
fraudulently  or  maliciously.  If  a  claim 
for  damages  would  lie  against  the  appel- 
lants for  maintenance  committed  in  the 
course  of  these  bankruptcy  proceedings,  as 
to  which  I  entertain  some  doubt,  the  right 
of  action  for  such  damage  was  vested  in 
the  respondent's  assignees. 

I  shall  not  advert  to  the  other  features 
of  this  case  which  have  been  already 
noticed  by  your  Lordships.  I  can  hardly 
conceive  of  an  action  which  could  be  more 
justly  described  as  frivolous  and  vexatious 
than  the  present.  I  think  that  this  is  a 
very  proper  case  for  the  application  of  the 
new  rule,  and  I  concur  in  the  judgment 
proposed. 

Lord  FitzGebald. — I  do  not  intend  to 
advert  to  the  facts  of  the  case,  save  to 
express  my  entire  concurrence  in  this,  that 
tho  action  now  before  us  is  beyond  question 
a  vexatious  and  a  harassing  action,  and 
one  which  is  frivolous  in  this  sense,  that 
upon  the  face  of  the  pleadings  it  is  mani- 
fest  that  the  action  never  can  be  main- 
tained. I  apprehend  that  under  such  cir- 
cumstances, in  applying  the  new  rule  which 
has  been  adverted  to,  the  only  course  to 
pursue  is  to  stay  the  action  altogether. 

I  should  not  say  another  word  but  that 
I  was  surprised  in  the  course  of  the  ail- 
ment to  find  that  any  doubt  could  be 
thrown  on  the  proposition  that  in  an  action 
such  as  this  it  was  necessary  to  shew  that 
the  adjudication  had  been  annulled.  I  had 
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a  very  early  recollection  of  the  authorities 
proceeding  in  one  uniform  course  and  not 
leaving  it  open  to  entertain  any  doubt 
upon  Uiat  proposition. 

The  action  here  is  for  '*  fraudulently  and 
without  reasonable  cause  procuring  the 
plaintiff  to  be  adjudicated  bankrupt/'  That 
is  the  real  action  before  us.  The  fourth 
paragraph  (after  two  intermediate  ones)  is 
this:  ''The  matters  hereinbefore  com- 
plained of" — ^that  is,  the  procuring  this 
adjudication  to  be  made  fraudulently  and 
without  reasonable  cause — "  were  done  in 
order  to  enable  the  defendants  the  Metro* 
politan  Bank  to  possess  themselves  of  the 
plaintiff's  property  or  the  greater  part 
thereof,  which  they  have  wrongfully  and 
fraudulently  done ; "  and  he  claims  30,000^. 
for  that.  Then  the  adjudication  subsists 
and  remains  in  full  force.  It  is  said  that 
it  was  procured  with  the  view  to  get  pos- 
session of  property,  and  it  is  for  injury  to 
property  alone  that  this  action  is  brought; 
whereas,  upon  the  £Ekce  of  it,  it  is  manifest 
that  if  the  action  were  otherwise  well 
founded,  the  interest  in  that  property  would 
not  be  in  the  plaintiff,  but  in  the  a^ignees 
in  bankruptcy. 

But  what  I  wish  first  to  advert  to  is  the 
case  of  Whitworth  v.  HaU  (1),  and  the 
doubt  which  was  thrown  at  the  bar,  if  any 
doubt  could  be  thrown,  on  the  law  there 
laid  down.  The  reference  to  that  case 
emanated  from  the  Lord  Chancellor,  and 
did  not  come  originally  from  the  bar.  It 
is  remarkable  that  the  question  upon  that 
case  and  the  question  upon  the  rule  was 
not  raised  at  all  either  before  Mr.  Justice 
Mathew,  or  in  the  Divisional  Court,  or  in 
the  Court  of  Appeal.  I  thought  it  well 
to  look  into  the  precedents  as  they  stand — 
for,  after  all,  upon  a  question  of  this  kind 
precedent  is  everything;  and,  having  a 
vivid  recollection  of  the  old  rules  of  plead- 
ing, I  went  at  once  to  Went  worth  on 
PUading — a  book  which,  although  now 
forgotten,  was  regarded  in  its  time  as  of 
considerable  authority,  and  as  giving  none 
but  precedents  which  had  stood  the  test  of 
actual  practice;  and  your  Lordships  will 
find  in  the  8th  volume  of  Wentworth*8 
Precedents,  pages  313-15,  the  form  of  de- 
claration in  an  action  of  this  kind.  The 
expression  there  used  was  "  maliciously  su- 
ing out  a  commission  of  bankruptcy ;  "  but 
Vol.  54.— Q.B. 
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it  is  more  properly  expressed  in  modem 
practice  to  be  *'  maliciously  procuring  the 
])arty  to  be  adjudicated  a  bankrupt."  At 
that  time  the  bankrupt — or  the  person 
against  whom  a  commission  had  been  sued 
out — not  surrendering,  became  a  felon,  and 
was  liable  to  be  treated  accordingly ;  and 
Went  worth  says  (I  mention  that  as  ex- 
pressly averred)  that  the  plaintiff  averred 
that  at  the  peril  of  his  life  he  had  sur- 
rendered to  that  commission,  and  then  he 
adds  (this  is  the  averment),  ''and  the 
plaintiff  saith  that  the  said  commission 
afterwards,''  on  such  and  such  a  day,  '*  was 
duly  superseded."  The  commission  there- 
fore was  at  an  end ;  it  was  superseded  and 
gone,  and  the  plaintiff  had  a  right  then  to 
bring  an  action  for  a  malicious  abuse  of 
that  proceduro. 

The  precedents  up  to  1831  will  be  found 
to  be  uniform — although  in  an  early  edition 
of  Chitty  on  Pleading  thero  is  a  recom* 
mendation  to  add  a  count  omitting  the 
averment  in  question ;  but  no  serious  doubt 
existed.  Beforo  the  decision  in  WhUwortfi 
V.  HaM  (1),  the  point  now  before  us  arose 
in  Ireland  in  the  case  of  Crean  v.  Uodgena 
(8),  and  was  very  well  argued.  The  action 
was  for  maliciously  suing  out  a  commission 
of  bankruptcy,  and  contained  an  averment 
<'  that  the  said  commission  was  afterwards 
duly  superseded,"  following  the  established 
precedent  and  putting  in  an  averment 
which  required  to  be  proved,  and  proved 
by  a  writ  of  supersedeas.  The  plea  was 
that  the  action  had  been  commenced  by 
suing  out  a  writ  of  common  law  subposna, 
and  that  at  the  time  of  issuing  that  writ 
the  commission  was  in  full  force  and  had 
not  been  superseded.  To  that  plea  thero 
was  a  demurror.  The  Court  held  the 
plea  bad  on  special  grounds,  and  added 
that  the  proper  course  for  the  defendant 
would  have  been  to  have  pleaded  travers- 
ing the  supersedeas  beforo  the  filing  of 
the  declaration;  but  the  Court  held  the 
averment  to  be  material  and  necessary  for 
the  maintenance  of  the  action. 

After  that  decision,  but  beforo  it  was 
printed,  the  decision  in  the  case  of  WliU- 
worth  V.  HaU  (1),  which  has  been  ad- 
verted to,  was  published,  and  the  learned 
editor  of  Hayes's  Reports  mentions  with 

(8)  Hayes,  184. 
8N 
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approval  in  a  note  the  decision  of  that 
case.  Whitworih  v.  UaU  (1)  will  be  found 
cited  also  in  Atkinson  v.  Raleigh  (9),  and 
certainly  with  no  mark  of  disapproTal. 
It  was  an  action  for  maUciouslj  sning  out 
a  fiat  of  bankruptcy^  there  being  an  aver- 
ment that  the  Court  of  review  afterwards 
annulled  the  fiat.  The  plea  was,  not 
guilty.  It  appeared  on  the  trial  that  the 
fiat  had  been  annulled  by  the  Lord  Chan- 
cellor and  not  by  the  Court  of  review; 
so  that  there  was  what,  according  to  the 
then  practice,  would  have  been  a  fatal 
variance.  But  after  a  verdict  for  the 
plaintiff,  the  defendant  moved  to  enter  a 
nonsuit  upon  the  ground  that  there  had 
been  no  annulment  of  the  fiat,  inasmuch 
as  it  had  been  made  by  the  Lord  Chan- 
cellor in  place  of  having  been  made  by  the 
Court  of  review.  It  was,  however,  held 
that  the  plea  of  not  guilty  did  not  put  in 
issue  the  due  annulling  of  the  fiat :  and 
therefore  the  plaintiff  obtained  his  judg- 
ment. 

But  the  law  upon  this  subject  has  been 
properly  and  scientifically  put  in  a  later 
case — Munce  v.  Black  (10) — shewing  ex- 
actly how  the  law  stands,  and  the  ground 
upon  which  it  ought  to  rest.  That  was  an 
action  on  the  case  for  maliciously  by  means 
of  a  false  affidavit  causing  an  injunction  to 
be  issued  out  of  the  Incumbered  Estates 
Court,  under  which  the  plaintiff  was  turned 
out  of  possession  of  his  estate.  There  was 
a  demurrer  to  the  declaration,  because  it 
did  not  shew  the  termination  of  the  pro- 
cess of  injunction  in  the  Incumbered 
Estates  Court.  In  fact  it  not  only  did 
not  shew  the  termination  of  it,  but  shewed 
that  it  was  in  full  force.  Upon  that 
demurrer  the  Court  gave  judgment  for 
the  defendant;  and  Chief  Baron  Pigot 
puts  the  reason  thus — and  it  is  the  ground 
upon  which  it  ought  to  rest  and  stand — 
''  In  an  action  for  the  malicious  prosecu- 
tion of  proceedings,  where  the  particular 
proceeding  is  the  immediate  result  of  the 
adjudication  of  a  Court  of  competent  juris- 
diction, the  pleading  is  bad  unless  it  shews 
that  the  proceeding  is  at  an  end ; "  and  he 
adds  at  the  conclusion  of  his  judgment, 
''  the  case  is  one  primce  impressionis  to 


make  a  process,  still  remaining  in  fall 
force  and  effect,  the  subject  of  a  suit  for 
malicioasly  putting  in  force  the  order  of 
the  Court.  The  case  has  not  terminated. 
A  proceeding  emanating  from  that  order 
of  the  Court,  remaining  unreversed,  can- 
not be  the  subject  of  an  action."  So  here, 
it  appearing  that  this  adjudication  is  still 
in  full  force,  and  the  plaintiff  complaining 
that  by  reason  (that  is  the  foundation  of 
the  action)  of  that  adjudication  his  pro- 
perty had  been  taken  possession  of  by  the 
assignee,  and  he  is  deprived  of  it,  I  say, 
in  the  words  of  Chief  Baron  Pigot,  that 
as  long  as  that  adjudication  remaina  in 
full  force  and  effect,  no  action  can  be 
maintained  at  law  for  the  proceedings 
under  that  adjudication. 

Upon  these  two  grounds  I  am  per- 
fectly  clear  that  this  action  is  not  sustain- 
able, that  upon  the  face  of  it  it  cannot  be 
sustained,  and  that  there  is  no  doubt  what- 
ever upon  the  law,  and  I  am  equaUy  dear 
that  it  is  harassing  and  yezatious. 

Order  appealed  from  reversed;  d&- 
darcUion  that  the  order  of  the  JHvi- 
sional  Court  ought  to  have  been 
discharged f  and  an  order  made  to 
dismiss  the  action  against  the  Me- 
tropolitan Bank,  with  costs,  as 
frivolous  and  vexatious;  action 
ordered  to  stand  dismissed  with 
costs  accordingly;  each  party  to 
pay  his  or  their  own  costs  in  the 
Court  of  Appeal,  the  respondent 
to  pay  the  costs  of  the  appeal  to 
this  House;  cause  remitted  tQ  the 
Queen* s  Bench  Division. 


Solicitors— Newman,  Stretton  k  Hilliard,  for 
appellants;  Bandolph  Chamberlaio,  for  re- 
spondent. 


(9)  3  Q.B.  Bep.  79 ;  11  Law  J.  Bep.  Q.B.  165 

(10)  7  It.  C.  L,  B.  475. 
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THE  QUEEN  {on  the  proBtcu^ 
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Lands  Claiisea  ConsolidcUion  Act,  1845 
(8  Vict,  c,  18),  8.  63 — Compensation — 
Oumer  of  Land  taken  and  of  Land  not 
taken — Depreciation  of  latter  by  use  to  be 
made  of  former. 

Pari  of  a  building  estate  was  taken 
under  a  special  Act  incorporating  the 
Lands  Clauses  Consolidation  Act,  1845, 
for  the  purpose  of  a  sewage  farm.  The  re- 
mainder  of  the  estate  was  thereby  seriously 
depreciated  in  market  value.  In  assessing 
compensation  to  the  owner  of  the  estate  a 
jury  awarded  him,  together  with  a  sum 
for  the  value  of  the  land  taken,  a  sum  cor- 
responding  to  that  depreciation: — Held, 
that  there  was  no  excess  of  jurisdiction  in 
fheir  so  doing. 

This  was  a  rule  nisi  for  a  writ  of  cer- 
tierari  to  bring  up  (for  the  purpose  of 
quashing  it),  on  the  ground  of  excess  of 
jurisdiction,  an  inquisition  before  the 
sheriff  of  Middlesex,  touching  a  claim  to 
compensation  for  the  purchase  by  the  local 
board  of  the  interest  of  the  claimant  (Essex) 
in  certain  lands  and  the  injuriously  affect- 
ing, by  the  exercise  of  the  statutoiy  powers 
of  the  board,  of  other  lands  of  which  he 
was  the  owner.  The  material  facts  before 
the  Ck>urt  on  the  argument  of  ^he  rule 
were  as  follows : — 

By  a  provisional  order  of  the  Local 
Goyemment  Board  dated  the  9th  of  May, 
1881,  confirmed  by  "the  Local  Govern- 
ment Board's  Provisional  Orders  Ck)nfir- 
mation  (Acton,  kc,)  Act,  1881,"  the  Acton 
Local  Board  were  empowered  to  put  in 
force,  as  to  the  lands  described  in  the 
schedule  thereto,  the  powers  of  the  Lands 
Clauses  Consolidation  Acts,  1845,  1860, 
and  1869,  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by 
agreement,  for  the  purpose  of  providing 
for  the  sewerage,  and  the  disposal  and 
utilisation  of  the  sewage  of  their  district, 
and  the  necessary  works  connected  there- 
with. The  fee-simple  of  the  land  required 
by  the  board  belonged  to  Essex,  and  the 
land  had  been  let  on  building  agreements 
for  ninty-nine  years  from  the  25th  of 
March,  1878,  to  two  several  lessees  named 


Scott  and  Serff.  In  pursuance  of  the  pro- 
visional order  the  local  board  gave  to  Essex 
on  the  22nd  of  May,  1883,  notice  to  treat 
for  the  purchase  of  this  land,  amounting 
to  5a.  Ir.  35p. ;  a  warrant  of  the  local 
board  was,  on  the  23rd  of  February,  1884, 
lodged  with  the  sheriff  for  the  summoning 
of  a  jury  to  enquire  into  the  compensation 
to  be  paid  to  Essex ;  and  an  inquisition,  pur- 
suant to  the  warrant,  was  held  on  the  2nd 
and  21st  of  July,  1884.  On  the  holding 
of  the  inquisition  a  claim  was  made  on 
behalf  of  Essex  to  compensation  for  alleged 
injury  to  certain  land  of  which  he  was  the 
owner,  other  than  the  land  taken,  by 
reason  of  the  fact  that  the  land  required 
by  the  local  board  was  required  for  sewage 
works.  It  was  admitted  on  the  part  of 
the  claimant  that  the  land  taken  was  phy- 
sically separated  from  the  land  allegd  to 
be  damaged,  part  being  separated  by  a 
railway  from  the  land  taken,  and  the  other 
part  being,  though  near  the  land  taken, 
not  immediately  contiguous  to  it ;  but  evi- 
dence was  adduced  on  his  behalf  that  these 
lands,  which  were  all  intended  to  be  used  as 
building  land,  were  seriously  depreciated 
in  marketable  value  by  the  fftct  that  the  land 
taken  was  required  for  the  purpose  of  deal- 
ing with  sewage,  and  it  was  contended  that, 
although  no  nuisance  might  arise,  he  was 
entitled  to  be  compensate  for  the  depre- 
ciation. The  jury  awarded,  in  addition  to 
8,737^.  for  the  purchase  of  the  fec-simple 
of  the  land  taken,  4,000Z.  for  damage 
sustained  or  to  be  sustained  by  reason  of 
the  injuriously  affecting  the  other  lands  of 
the  claimant  by  the  exercise  by  the  local 
board  of  the  powers  of  the  Acts  mentioned 
in  the  warrant.  This  rule  was  obtained 
on  the  ground  that  the  award  was  in  that 
respect  in  excess  of  jurisdiction. 

Edward  Clarke,  Q.G.,  and  C  271  Ander- 
son, for  the  claimant. — The  question  is, 
whether  an  owner  of  lands  taken  for  the 
purpose  of  executing  sewage  works  thereon 
can,  under  the  Lands  Clauses  Consolida- 
tion Act,  recover  compensation  for  the 
damage  thereby  sustained  by  him  as  owner 
of  other  lands.  We  contend  that  he  can. 
An  owner  of  lands  taken  for  the  purpose 
of  executing  works  thei'eon  is  in  a  better 
position  than  another  person  as  to  damage 
caused  by  those  works  and  the  use  of  them 
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in  respect  of  Lands  not  taken — In  re  The 
Stockport,  Timperleijy  ancl  Altrincliam  Rail- 
way Company  (1).  Crompton,  J.,  there,  in 
answer  to  the  argument  that  compensation 
can  only  be  claimed  where  apart  from 
statutory  justification  there  would  have 
been  a  right  of  action,  pointed  out  that 
where  mischief  is  caused  by  what  is  done 
on  the  claimant's  own  land  taken  from 
him  under  the  special  Act,  he  can  say, 
"  without  the  Act  of  Parliament  every- 
thing you  have  done  and  are  about  to 
do  in  making  and  using  the"  works 
^'  would  have  been  illegal  and  actionable, 
and  is  therefore  matter  for  compensa- 
tion according  to  the  rule  in  question." 
That  case  shews  also  that  the  depreciation 
in  marketable  value  of  the  lands  not  taken 
was  in  itself  matter  for  compensation,  even 
although  it  might  be  founded  merely  on  a 
groundless  fear  that  smells  and  contamina- 
tion of  the  air  would  arise ;  for  there  the 
landowner  was  held  entitled  to  compensa- 
tion from  the  railway  company  for  the 
injury  caused  to  him  by  the  mere  refusal 
of  insurance  companies  to  insure  his  pro- 
perty, a  cotton  mill,  save  at  a  very  high 
premium,  by  reason  of  supposed  risk  of 
fire  from  trains  passing  over  the  railway. 
In  Brand  v.  The  Hammersmith  Railway 
Company  (2)  no  land  of  the  claimant  had 
been  taken.  In  The  Glasgow  Union  Rail- 
way Company  v.  Hunter  (3)  the  claim  in 
question  was  for  damage  occurring  by  the 
use  of  a  railway  bridge  not  built  upon  land 
taken  from  the  claimant.  In  The  Duke  of 
Bticdeuch  v.  The  Metropolitan  Board  of 
Works  (4)  Lord  Chelmsford  appears  to 
have  said  that  both  in  Brand  v.  The  Ham- 
mersmith Railway  Company  (2)  and  The 
Glasgow  Union  Railway  Company  v. 
Hunter  (3)  no  land  taken  by  the  railway 
company  was  connected  with  the  lands 
alleged  to  have  been  injured,  and  the  claim 
for  compensation  was  for  damage  caused 
by  the  use  and  not  by  the  construction  of 
the  railway,  and  to  have  thought  that  if 
the  facts  had  been  difierent  on  the  first 
point,  compensation  might  in  each  of  those 

(1)  33  Law  J.  Rep.  Q.B.  251. 

(2)  38  Law  J.   Bep.  Q.B.  265 ;    Law   Bep. 

4  H.L.  171. 

(3)  Law  Rep.  2  So.  App.  78. 

(4)  41    Law  J.  Rep.  Exch.   137;  Law  Rep. 

5  U.L.  418. 


cases  have  been  sacoessfuUy  claimed  on 
account  of  probable  depreciation  by  reason 
of  vibration,  smoke,  or  noise  from  passing 
trains.  They  referred  also  to  The  Queen 
V.  Sheward  (5),  Walker*s  Trustees  v.  The 
Caledonian  Railway  Company  (6),  Oswald 
V.  The  Ayr  Harbour  Commissioners  (7), 
and  Holt  v.  The  Gas  LiglU  and  Coke  Com- 
pany (8). 

R,  E,  Webster,  Q.C.y  and  FoUard,  sup- 
ported the  rule. — In  re  The  Stockport^ 
Timperley,  and  Altrincham  Railway  Com- 
pany (!)  is  no  longer  law.  The  Glasgow 
Union  Railway  Company  v.  Hunter  (3) 
is  a  conclusive  authority  against  the 
claimant  in  this  case.  It  shews  that,  even 
where  land  of  the  claimant  has  been 
taken,  no  claim  can  be  made  to  compensa- 
tion save  in  respect  of  damage  for  which 
the  claimant  would  in  the  abeence  of  the 
special  Act  have  had  an  action;  and 
further,  that  the  damage  must  have  been 
done  by  the  construction  of  the  works  and 
not  afterwards  by  the  use  of  the  works. 
In  so  laying  down  the  law,  it  only  repeats 
and  applies  on  the  first  of  those  two  heads 
the  law  long  before  laid  down  in  The 
Caledonian  Railway  Company  v.  Ogikry 
(9)  and  Fenny  v.  The  South-Eastern  Rail- 
way Company  (10),  and  accepted  by  Lord 
Cairns  in  The  Metropolitan  Board  of 
Works  V.  McCarthy  (11),  and  on  tlw 
second  head  the  law  laid  down  in  Brand 
V.  The  Hammersmith  Railway  Company 
(2).  In  The  Duke  of  Bucdeueh  v.  The 
Metropolitan  Board  of  Works  (4)  the 
compensation  given  which  waa  in  question 
was  really  the  value  of  land  of  the  ckim- 
fint  which  bad  been  taken;  for  ^^land" 
under  the  Thames  Embankment  Act^ 
1862  (26  &  27  Yict.  c.  93),  section  4, 
included  "  easements,  interests,  rights,  and 
privileges  in,  over,  or  affecting  lands"; 
and  in  Lyon  v.  The  Fishm,(mgers'  Company 
(12)  Lord  Cairns  pointed  oat  that  direct 

(5)  Law  Bep.  9  Q.B.  D.  741. 

(6)  Law  Bep.  7  App.  Cas,  259. 

(7)  Law  Bep.  8  App.  Cas.  623. 

(8)  41  Law  J.  Bep.  Q.B.  361;  Law  Rep. 
7  Q.B.  728. 

(9)  2  Macq.  229. 

(10)  7  B.  &  B.  660;  26  Law  J.  Bep.  Q.B.  225. 

(11)  43  Law  J.  Bep.  C.P.  86;  Law  Bep. 
7  H.L.  243. 

(12)  46  Law  J.  Bep.  Cbanc.  68;  Law  Bep. 
1  App.  Cas.  662. 
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access  from  a  house  to  a  highway,  whether 
a  road  or  a  oavigable  river,  was  a  private 
right. 

Mathew,  J. — I  am  of  opinion  that 
this  rule  must  be  discharged,  and  that  the 
claimant  is  entitled  to  the  sum  of  4,000/. 
given  him  as  representing  the  damage  sus- 
tained by  him  by  reason  of  the  injuriously 
affecting  by  the  exercise  of  the  board's 
statutory  powers  of  his  lands,  tenements, 
and  hereditaments  other  than  those  taken 
by  the  board. 

The  point  presented  for  our  considera- 
tion is  whether,  if  land  forming  part  of 
one  estate  is  ti^en  for  a  certain  purpose 
authorised  by  statute,  it  is  or  is  not  le- 
gitimate in  assessing  the  damage  arising 
from  the  taking  of  the  land  to  take  into 
account  the  purpose  for  which  the  land 
taken  is  to  be  used. 

The  circumstances  of  the  case  illustrate 
the  contention  between  the  parties  with 
great  nicety.  The  land  in  question  here 
has  been  taken  possession  of  under  com* 
pulsory  powers  by  this  local  authority  for 
the  purpose  of  carrying  out  upon  it  a 
sewage  farm.  The  land  is  part  of  a  build- 
ing estate  belonging  to  the  claimant.  As 
re^irds  a  part  of  the  estate  the  land 
taken  is  physically  severed  from  it  by  a 
railway;  as  regards  another  part  of  the 
estate  the  land  taken  13  close  to  it  but 
not  immediately  contiguous ;  and  the  evi- 
dence given  before  the  jury,  and  upon 
which  the  jury  acted,  was  that  as  regards 
these  remaining  portions  of  the  estate 
there  was  a  depreciation  of  their  market- 
able value  by  the  sum  of  4,000Z.  There 
was  a  property  which  was  of  uniform 
character  before  any  part  of  it  was  taken 
by  the  board,  and  which  was  adapted  and 
laid  out  for  building  purposes.  What  the 
board  has  done  is  to  take  a  part  of  the 
land,  and  destroy  it  so  far  as  it  was  avail- 
able for  building  purposes ;  and  it  is  said 
on  the  part  of  the  board  that  while  the 
owner  of  the  property  is  entitled  to  com- 
pensation for  the  full  value  of  the  land 
taken,  the  jury,  in  assessing  compensation, 
ought  not  to  look  at  the  effect  which  the 
employment  of  the  land  for  the  purpose  of 
a  sewage  farm,  rather  than  for  the  purpose 
of  a  building  estate,  would  have  upon  the 
a4Joining  property. 
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The  language  of  section  63  of  the  Lands 
Clauses  Consolidation  Act,  1845,  appears 
to  me,  notwithstanding  the  criticism  to 
which  parts  of  that  statute  have  been 
exposed,  to  be  clear.  The  section  runs 
thus  :  *'  In  estimating  the  purchase-money 
or  compensation  to  be  paid  by  the  pro- 
moters of  the  undertaking  in  any  of  the 
cases  aforesaid,  regard  shall  be  had  by  the 
Justices,  arbitrators,  or  surveyors,  as  the 
case  may  be,  not  only  to  the  value  of 
the  land  to  be  purchased  or  taken  by  the 
promoters  of  the  undertaking,  but  also  to 
the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  sever- 
ing of  the  lands  taken  from  the  other 
lands  of  such  owner,  or  otherwise  in- 
juriously affecting  such  other  lands  by  the 
exercise  of  the  powers  of  this  or  the 
special  Act  or  any  Act  incorporated  there* 
with."  With  section  63  may  be  read,  as 
throwing  light  upon  it,  section  68  and 
section  49. 

If  one  had  to  interpret  the  Act  for  the 
first  time,  one  would  have  deemed  it  per- 
fectly clear  that  when  property  is  taken  to 
be  used  for  such  a  purpose  as  that  indicated 
by  the  Act  under  which  these  proceedings 
have  taken  place,  it  is  necessary,  if  section 
63  is  to  be  acted  upon,  to  consider  what 
the  effect  upon  the  marketable  value  of 
the  remainder  of  the  estate  will  be.  There 
are  many  simple  instances  which  might  be 
put  shewing  how  much  the  value  of  part 
of  an  estate  may  be  affected  by  another 
part  of  it  being  taken  for  a  particular  pur- 
pose. Suppose,  for  instance,  land  to  be 
taken  for  the  purpose  of  a  cemetery,  or  of 
gasworks,  or  diemical  works.  According 
to  Mr.  Webster's  contention,  compensation 
is  to  be  assessed  in  any  one  of  those  cases 
precisely  in  the  same  way  as  if  the  land 
taken  was  to  be  laid  out  as  pleasure- 
grounds  for  the  advantage  of  the  whole 
neighbourhood.  But,  taking  any  of  the 
tests  which  have  been  suggested  for  ascer* 
taining  the  amount  of  compensation  which 
can  be  properly  claimed,  can  that  conten- 
tion be  regarded  as  sound  1 

Suppose  that  the  claimant  is  to  be 
treated  as  a  willing  vendor.  Can  anybody 
doubt  that  a  man  selling  this  piece  of  land 
would  take  into  account  the  effect  which 
the  use  of  the  property  for  the  purpose  for 
which  it  was  sold  would  have  upon  the 
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adjoining  part  of  his  estate)  Suppose, 
instead,  that  the  board  take  the  land  with- 
out statutory  powers,  and  that  the  claim, 
ant  brings  an  action  against  them  as 
trespassers.  Can  anybody  doubt  that  it 
would  be  a  perfectly  legitimate  head  of 
damage  to  shew  that  the  taking  of  the 
land  to  use  it  for  a  particular  purpose 
depreciated  the  value  of  the  rest  of  the 
estate  ?  Again,  to  take  as  an  illustration 
a  very  simple  case,  if  a  railway  is  author- 
ised which  passes  through  a  field  acquired 
or  laid  out  for  building  purposes,  is  the 
owner  to  be  compensated  merely  for  the 
value  of  so  much  of  that  field  as  is  used 
for  the  railway)  May  he  not  ask  the 
jury  or  the  arbitrator  to  take  into  account 
the  effect  on  what  is  left  of  a  portion 
having  been  taken  for  the  purpose  of  a 
railway  1 

The  case,  however,  as  we  have  good 
reason  to  know,  is  not  without  authority. 

The  case  first  cited  was  The  Stockport 
Case  (1).  According  to  my  view  that 
case  has  never  been  overruled ;  it  has  been 
criticised  and  distinguished,  but  no  Court 
(as  far  as  I  know)  has  ever  pronounced 
the  dodsion  to  be  wrong.  And,  if  it  has 
not  been  overruled,  it  is  a  high  authonty 
in  favour  of  the  claimant  in  the  present 
case. 

The  next  case  cited  on  behalf  of  the 
claimant  was  The  Duke  of  Bucdeuch'a 
Case  (4).  That  case  seems  to  me  to  be  a 
strong  authority  in  favour  of  the  claimant. 
What  was  there  interfered  with  was  no 
more  than  an  easement,  or  ^uowi-easement 
— ^the  right  of  approach  to  the  river — but 
by  the  terms  of  the  special  Act  that  ease- 
ment was,  for  the  purposes  of  compensation, 
to  be  treated  as  land.  If  I  understand  the 
judgments  rightly,  the  Duke  of  Buocleuch 
was  held  entitled  to  compensation  for  any 
inconvenience  to  which  he  would  be  put 
by  the  construction  of  the  roadway  in  front 
of  his  house,  because  that  easement,  treated 
by  the  special  Act  as  land,  had  been  taken 
possession  of  by  the  Metropolitan  Board 
of  Works.  The  very  large  compensation 
given  in  that  case  proceeded,  as  I  under- 
stand, entirely  upon  the  principle  laid 
down  in  The  Stockport  i)ase  (1). 

But  then  it  is  said  that  there  is  a  case, 
which,  like  The  Duke  of  BuodeucKa  Case 
(4),  was  also  decided    by  the  House  of 


Lords,  and  which  qualified  The  Stockport 
Case  (1),  and  must  be  acted  upon  here  as 
an  authority  in  favour  of  the  local  board 
— the  case  of  The  City  of  Glasgow  Union 
Railway  Company  v.  Hunter  (3).  In  that 
case  a  railway  company  had  taken  certain 
land  which  belonged  to  the  claimant  and 
was  at  the  back  of  his  house,  and  also 
certain  other  land  which  did  not  belong 
to  him  and  was  in  front  of  his  house,  and 
the  use  of  the  latter  by  the  railway  com- 
pany was  calculated  to  depreciate  the  value 
of  the  claimant's  house.  He  claimed  com- 
pensation in  respect  of  that  upon  the 
authority  of  The  Stockport  Case  (1).  But 
it  was  quite  answer  enough  that  the 
damage  caused  to  him  was  not  by  reason 
of  anything  done  on  land  taken  which  had 
belonged  to  him,  and  that  he  therefore 
could  no  more  claim  compensation  for  it 
than  any  other  of  those  persons  in  front  of 
whose  houses  the  railway  was  constnicted 
could  claim  for  similar  damage;  and 
accordingly  it  was,  upon  that  ground,  held 
that  the  claimant  was  not  entitled  to  com- 
pensation. That  case,  however,  has  no 
application  to  the  present,  for  the  depreciar 
tion  here  is  clearly  referable  to  the  use 
proposed  to  be  made  of  the  land  of  the 
claimant  which  has  been  taken  by  the 
board. 

It  is  further  said  that  by  the  cases  of 
The  Metropolitan  Board  of  Works  v. 
McCarthy  (11),  The  Hammersmith  BaU- 
way  Company  v.  Brand  (2),  and  2%b 
Caledonian  RaUioay  Company  v.  Ogilwy 
(9),  it  has  been  settled  that  a  man  cannot 
get  compensation  for  damage  arising  to 
his  property  merely  from  the  use  for  a 
purpose  authorised  by  statute  of  neigh- 
bouring land  acquii'ed  under  statutoiy 
powers ;  and  it  is  asked,  why  should  com- 
pensation be  given  for  sudi  damage  in 
case  any  part  of  the  claimant's  land  is 
taken  9  None  of  the  cases,  however, 
which  have  been  referred  to  appear  to  me 
either  to  deal,  or  to  be  intended  to  deal, 
with  a  case  where  land  of  the  claimant  has 
been  taken  and  damage  is  caused  to  other 
land  forming  part  of  the  same  estate  bj 
the  use  of  the  land  so  taken. 

On  the  principles  of  The  Stockport  Cam 
(1),  I  think  that  the  rule  must  be  dis- 
charged. 

Day,  J. — I  concur  in  the  conclusion  at 
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which  my  brother  Mathew  has  arrived 
and  in  his  reasons. 

The  soaroe  of  all  the  dlfficalty  which 
has  arisen  in  this  and  many  similar  cases 
has,  1  think,  been  (as  has  been  often  said) 
the  decision  arrived  at  long  ago  in  The 
King  v.  Fease  (13),  and  Vattghan  v.  The 
Tag  Vale  Railway  Company  (14)— a  very 
unfortunate  decision  in  my  opinion.  For- 
tunately, however,  for  the  ends  of  justice 
there  is,  as  it  appears  to  me,  a  rule  as  well 
established  as  is  the  principle  laid  down 
in  those  cases — a  rule  according  to  which 
where  any  portion  of  a  man's  land  is 
taken  he  is  to  have  full  compensation  for 
the  injury  done  to  him  by  the  taking  of 
that  land,  although  if  no  part  of  his  land 
had  been  taken  he  would  have  to  submit 
to  bear  his  loss. 

In  this  case  it  seems  to  me  to  be  per- 
fectly clear  that  the  claimant  has  sustained 
substantial  injury  in  his  property  in  this 
land  by  reason  of  the  execution  of  the 
works  of  the  local  board.  To  my  mind  it 
is  clear  that  a  man's  land  may  have  a 
value  quite  independent  of  its  own  in- 
trinsic value.  Men  frequently,  and  most 
reasonably,  sacrifice  a  portion  of  their  land 
for  the  benefit  of  other  portions  of  their 
land.  For  instance,  a  person  who  has  a 
large  building  estate  may  sacrifice  a  con- 
siderable part  of  that  estate  at  a  nominal 
rental  on  the  terms  that  it  is  to  be  held 
and  maintained  as  a  pleasure-ground,  or 
as  decorative  land,  so  as  to  enhance  the 
value  of  the  rest  of  his  property.  It  has 
been  said,  and  necessarily  said,  by  counsel 
on  behalf  of  the  public  body  in  this  case, 
that  if  that  land  held  at  a  nominal  rent 
is  taken,  the  only  compensation  to  be  made 
is  to  be  the  capitalisation  of  that  nominal 
rent,  and  that  the  body  which  acquires 
the  land  under  the  powers  of  the  Act  of 
Parliament  is  to  hold  it  free  and  dis- 
charged from  all  the  other  covenants  of 
the  lease.  That  only  needs  to  be  stated 
for  the  gross  injustice  of  it  to  appear.  It 
is  clear  that  the  owner  of  the  land  sustains 
an  iojuxy  by  the  loss  of  the  land  very 
different  from  the  loss  of  rent.  Suppose  a 
mansion  supplied  with  water  from  under- 
ground courses.     If  the  land  where  the 

(13)  4  B.  &  Ad.  30 ;  2  Law  J.  Bep.  M.C.  36. 

(14)  6  Hurl.  &  N.  679;   29  Law  J.  Bep. 
Bxch.  247. 
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springs  are  found  were  bought,  the  person 
buying  it  could  cut  off  the  water  from  the 
mansion.  No  action  would  lie  for  that, 
and  therefore  the  owner  of  the  mansipn 
retains  the  land  and  would  be  very  un- 
willing indeed  to  part  with  it  The  springs 
do  not  add  to  the  intrinsic  value  of  the 
land,  and  if  the  land  is  to  be  sold  for  the 
mere  intrinsic  value,  and  he  is  not  to  have 
compensation  for  the  destruction  of  the 
water  supply  to  his  house,  that  would,  as 
it  seems  to  me,  be  very  unreasonable. 
Therefore  I  can  see  excellent  ground  for 
holdmg,  as  has  so  long  and  constantly 
been  held,  that  where  land  is  taken  and 
works  are  executed  thereon,  promoters 
must  pay  for  the  injury  which  their  works 
are  calculated  to  do  to  the  remaining  land 
of  the  owner. 

It  has  in  this  case  been  said  that  the 
injury  is  not  in  the  execution  of  tbe  works. 
I  am  of  opinion  that  it  was  in  the  execu- 
tion of  the  works  even  in  the  strictest 
sense.  One  must  look  at  sewage  works, 
not  as  the  mere  putting  up  of  bricks  and 
mortar  and  so  on  in  the  form  of  sewage 
works,  but  as  sewage  works  with  every 
ordinary  incident  natural  to  sewage  works. 

I  think  the  proper  view  was  taken  of 
this  case  on  the  enquiry  before  the  under- 
sheriff,  and  that  there  was  no  excess  of 
jurisdiction  in  any  wise  in  awarding  com- 
pensation for  the  injury  done  to  the  re- 
maining portion  of  the  building  property 
by  a  portion  of  it  being  used  not  for 
building  purposes  but  for  the  purpose  of 
carrying  out  upon  those  premises  what 
are  called  sewage  works.  I  am  therefore 
clearly  of  opinion  that  this  rule  must  be 
discharged. 

Rule  discharged. 


Solicitors -Hedges  k  Brandreth,  for  claimant ; 
Alexander  Homsley,  for  Loc»Ed  Board. 
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Contract  —  Wagering  —  Agent  commis- 
sioned  to  make  Bets — Right  of  Principal 
to  recover  Money  so  received  hy  Agent — 
8  c^  9  Vict,  c,  109.  8.  18. 

The  plaintiff  employed  the  defendant  to 
make  bets /or  him  upon  commission.  T/ie 
defendant  having  done  so  received  from 
the  losers  money  in  respect  of  bets  so  made 
which  were  won  by  him.  Tlie  plaintiff 
claimed  this  money  from  the  defendant, 
but  the  defendant  refused  to  pay  it  on  the 
ground  tliat  it  was  money  won  upon  a 
wager,  and  therefore  that  the  plaintiff  could 
not  recover,  in  consequence  of  tlie  provisions 
of  S  <&  9  Vict.  c.  109.  8.  18  .-—Held,  that 
the  plaintiff  was  erUitled  to  recover ;  thai 
the  defendant  had  received  the  money  for 
the  use  of  tlie  plaintiff;  that  tlie  provisions 
of  S  d:  9  Vict.  c.  109.  s.  18  only  apply  to 
the  original  contract  between  tJie  two  per- 
sons who  make  a  bet,  and  that  they  do  not 
make  void  a  contract  such  as  that  which 
the  plaintiff  had  made  with  the  defendant. 

BeestoQ  v.  Beeston  (45  Law  J.  Hep. 
Exch.  230)  approved, 

Beyer  v.  Adams  (26  Law  J.  Kep.  Chanc. 
841)  overruled. 

Appeal  by  the  defendant  from  the 
judgment  of  Lord  Coleridge,  C.J.,  at  the 
trial  without  a  jury. 

The  plaintiff,  who  stated  that  he  had 
encfa^fed  the  defendant  to  make  bets  for 
him  upon  commission,  sued  to  recover 
from  the  defendant  money  which  the  de- 
fendant had  received  for  bets  so  made 
which  had  been  won  and  had  been  paid 
to  the  defendant  by  the  losers.  The  de- 
fendant alleged  that  the  money  sought  to 
be  recovered  was  the  proceeds  of  bets 
made  by  him  with  the  plaintiff,  and  not 
of  bets  made  by  him  as  commission  agent 
with  other  persons.  Lord  Coleridge,  C.J., 
believed  the  plaintiff,  and  held  that  in  the 
circumstances  the  plaintiff  was  entitled  to 
recover  from  the  defendant  the  money 
which  the  defendant  had  so  received,  and 
he  ^ve  judgment  for  the  plaintiff. 

The  defendant  appealed. 

*  Coram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 


Grantham,  Q,C.,  and  Parsons,  for  the 
appellant. — Even  if  the  view  taken  of  the 
facta  by  the  Judge  is  right,  still  the  plaintiff 
cannot  recover  money  which  is  the  pro- 
ceeds of  a  wagering  transaction,  for  by 
8  &  9  Vict.  c.  109.  s.  18  "  no  suit  shall  be 
brought  or  maintained  in  any  Court  of  law 
or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  be  won  upon 
any  wager,"  and  the  plaintiff  cannot  recover 
such  money  even  if  he  could  sue  on  a 
cheque  given  for  the  amount.  Beyer  v. 
Adams  (I),  Tenant  v.  Elliot  (2),  Oulds 
v.  Harrison  (3),  Beeston  ▼.  Beeston  (4), 
and  Johnson  v.  Lansley  (5)  were  referred 
to. 

Kemp,  Q.C,  and  GarSf  for  the  plaintiff, 
were  not  called  on* 

Brett,  M.R. — ^We  cannot  disagree  with 
the  finding  of  fact  of  the  Lord  Chief  Jus- 
tice, and  I  think  that  the  circumstances  of 
the  case  fortify  the  plaintiff's  case.  The 
plaintiff  employed  the  defendant  to  make 
bets  for  him,  and  if  these  bets  were  won 
the  defendant  was  to  receive  the  money 
and  to  pay  it  over  to  the  plaintiff,  and  this 
arrangement  was  made  between  the  plain- 
tiff and  the  defendant  for  the  consideration 
that  the  plaintiff  was  to  pay  a  commisBion 
to  the  defendant.  This  being  so,  the  de- 
fendant makes  bets  on  horse-races :  if  he 
wins,  it  is  of  course  open  to  the  person  who 
loses  the  bet  to  pay  it  or  not  as  he  likes ; 
but  in  this  case  the  loser  of  the  bet  has 
paid,  and  the  bet  is  settled  and  is  out  of 
the  question.  The  position  now  is  that 
the  defendant  has  received  money  which 
he  has  already  contracted  to  hand  over  to 
the  plaintiff.  There  is  no  principle  of  law 
which  prevents  that  contract  from  being  a 
valid  contract,  for  it  is  a  perfectly  l^sl 
contract.  But  it  has  been  again  urged 
that  the  provisions  of  8  &  9  Yict.  c.  109 
make  such  a  contract  illegaL  To  this, 
then,  it  must  again  be  answered,  that  how- 
ever large  the  words  of  that  statute  may 
be,  it  has  been  decided  that  the  whole  of 

(1)  26  Law  J.  Rep.  Chanc.  841. 

(2)  1  Bos.  &  P.  3. 

(3)  10  Exch.  Bcp.  672;  24  Law  J.  Rep.  Exch. 
66. 

(4)  45  Law  J.  Eep.  Exch.  230;  Law  Repi 
1  Ex.  D.  13. 

(5)  12  Com.  B.  Bep.  463. 
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that  statute  applies  only  to  the  original 
contract  between  the  two  persons  who 
make  a  bet,  and  not  to  such  a  contract  aa 
that  with  which  we  are  now  concerned. 

In  Tenant  v.  EUiot  (2)  Mr.  Justice 
Bailer  said,  ''  Is  the  man  who  has  paid 
over  money  to  another's  use  to  dispute 
the  legality  of  the  original  consideration  1 
Having  once  waived  the  legality,  the  money 
never  shall  come  back  into  his  hands 
again.  Can  the  defendant,  then,  in  con- 
science, keep  the  money  so  p&id)  For 
what  purpose  should  he  retain  iti  To 
whom  is  he  to  pay  it  over)  Who  is  entitled 
to  it  but  the  plaintiff  f  "  And  Lord  Chief 
Justice  Eyre  said,  "  The  defendant  is  not 
like  a  stakeholder.  The  question  is  whe- 
ther he  who  has  received  money  to  an- 
other's use  on  an  illegal  contract  can  be 
allowed  to  retain  it,  and  that  not  even  at 
the  desire  of  those  who  paid  it  to  him. 
I  think  he  cannot."  Then  Johnson  v. 
Lansley  (5)  applied  the  same  doctrine  to 
the  case  of  bets  made  on  horse-races ;  and 
Beeston  v.  Beeston  (4)  is  equally  clear  on 
this  point.  Baron  Pollock  there  said,  '*  The 
statute  is  directed  against  suits  brought 
for  recovering  on  any  contract  by  way  of 
wagering.  That  applies  to  actions  brought 
by  one  party  to  a  wager  against  the  other, 
or  by  either  party  against  &e  stakeholder." 
Decisions  have  been  given  to  the  effect 
that  where  a  commission  agent  who  is 
engaged  to  make  bets  does  make  bets 
in  his  own  name,  and  the  loser  pays  over 
the  money  lost,  that  money  can  be  reco- 
vered by  the  principal  from  the  person 
who  has  received  it,  on  the  ground  that 
the  contract  between  them  is  a  valid  com- 
mon law  contract.  It  is  true  that  the 
case  of  Beyer  v.  Adams  (I)  is  in  favour  of 
the  argument  ui^ed  by  the  appellant ;  and 
therefore,  unless  it  can  be  distinguished  on 
its  facts  from  this  case,  we  must  hold  that 
the  time  has  come  to  say  that  it  cannot  be 
supported.  I  think  it  was  clearly  chaU 
lenged  by  Baron  Amphlett  in  his  judgment 
in  Beeston  v.  Beeston  (4),  and  that  he  there 
shewed  that  it  was  inconsistent  with  the 
judgment  in  Sharp  v.  Taylor  (6)  which 
preosded  it,  where  the  Lord  Chancellor 
Cottenham  gave  the  decision.  The  judg- 
ment of  Baron  Amphlett  will  be  found 
set  out  at   greater  length    in    45   Law 

(6)  2  Ph.  801. 
Yok  64r-Q.B. 
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Journal  Reports,  Exchequer,  230,  and  in 
33  Law  Times  Reports,  700,  than  in  the 
Law  Reports,  and  it  is  by  the  judgment 
so  reported  shewn  that  he  not  only  thought 
there  was  good  consideration  for  a  cheque 
given  by  the  defendant  in  payment  of 
money  by  him  on  a  joint  account  of  himself 
and  the  plaintiff,  though  the  money  so 
received  was  the  proceeds  of  a  bet  with 
some  one  else  upon  a  horse-race ;  but  also 
that  in  such  a  case  as  this  the  plaintiff 
would  be  entitled  to  recover.  I  therefore 
think  this  appeal  fails. 

Baggallat,  L.J. — I  agree  with  the 
Master  of  the  Rolls  both  on  the  question 
of  fact  and  on  the  law  applicable  to  this  case. 
The  decision  of  Vice-Cbancellor  Stuart  in 
Beyer  v.  Adams  ( 1 )  was  given  after  the  deci- 
sion of  Sharp  Y.  Taylor  (6)  ;  but  that  case 
was  not  cited  to  him,  else  I  think  he  would 
have  come  to  a  different  conclusion.  Bees^ 
ton  y.  Beeston  (4)  is  an  authority  against 
the  contention  of  the  appellant,  for,  as 
Baron  Pollock  said  in  that  case,  the  con- 
tract there  was  not  illegal  "  at  common 
law,  nor  by  9  Anne,  c.  14,  nor  5  &  6  Will.  4. 
c.  41,  because  those  statutes  only  apply  to 
securities  between  the  parties  wagering, 
and  the  statute  8  <fe  9  Yict.  c.  109  only 
makes  such  contracts  null  and  void,  and 
not  illegal,  as  is  clearly  expressed  in  Fitch 
y.  Jones  "(7). 

BowEN,  L.  J. — This  case  seems  to  me  to 
be  clear  both  on  principle  and  authority. 
The  principle  is  that  the  original  wagering 
contract  is  void,  but  it  is  not  illegal.  A  man 
who  has  lost  a  bet  and  then  pays  the  money 
to  the  winner  does  nothing  wrong;  he 
merely  waives  the  protection  of  the  statute, 
and  can  give  a  good  title,  if  one  may  use 
the  phrase,  to  the  money  to  the  person  to 
whom  he  pays  it.  Can  it  then  be  said 
that  payment  to  an  agent  does  not  give 
a  good  title  to  his  principal  1  The  agent 
receives  on  behalf  of  his  principal  money 
belonging  to  his  principal,  and  an  action 
for  money  received  will  lie  against  him. 
The  rights  of  the  principal  are  not  affected 
by  the  infirmity  of  the  collateral  transaction 
between  the  agent  and  the  person  with 
whom  he  made  the  bet.  As  to  the  autho« 
rities,  in  my  opinion  Tenant  v.  JSUiot  (2) 

(7)  5  E.  &  B.  238  ;  24  Law  J.  Bep.  Q.B.  293. 
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is  directly  in  point  and  supports  the  plain- 
tiff's claim.  Johnson  v.  Lanaley  (5)  also 
states  the  same  principle.  Baron  Amphlett 
puts  the  rule  on  the  true  ground  in  Beeston 
V.  Beeston  (4).  As  to  the  decision  in  Beyer 
V.  Adams  (1),  I  agree  that  it  can  no  longer 
be  considered  law ;  and  as  to  the  distinction 
between  a  bill  and  money  I  consider  it  is  too 
fine  to  be  supported. 

Ajypeal  dismissed. 


Solicitors — Palmer  &  Ball,  agents  for  Lamb  k, 
Evett,  Brighton,  for  plaintiff;  Baker,  Blaker 
k.  Co.,  agents  for  Schomberg,  Prince  &  Co., 
Brighton,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1885.  1      FEBBY    AKD    ANOTHEB    V, 

June  29,  30.  J  babnett. 

Principal  and  Agent — Contract/or  Pur- 
chase of  Bank  Shares — Contract  void  un- 
der 30  Vict,  c,  29.  s.  1 — Custom  of  Stock 
Exchange — Ignorance  of,  on  part  o/Prtn- 
eipal — Liability  of  Principal  to  indemnify 
Agent. 

A  principal  who  employs  a  stockbroker 
to  purchase  bank  shares  for  him  is  not 
bound  by  the  custom  of  tlie  Stock  Exchange 
to  disregard  the  provisions  of  Leeman^s 
Act  (30  Vict.  c.  2^.  s.\)ifheis  in  fact  ig- 
norant of  the  custom :  for  a  custom  must, 
in  order  to  bind  a  person  who  is  ignorant 
of  ity  be  reasonable,  and  it  must  not  change 
die  chara^er  of  the  contract  directed  to  be 
entered  into. 

The  defendant  directed  the  plaintiffs, 
who  were  stockbrokers  at  Bristol,  to  buy 
for  him  on  the  London  Stock  Exchange 
certain  bank  shares.  The  plaintiffs 
bought  the  shares  through  their  Lon- 
don agents,  and  sent  the  defendant  the 
contract-note,  which,  according  to  the  usage 
and  practice  on  t/ie  Stock  Eocchange,  did 
not  contain  the  numbers  of  the  shares,  as 
required  by  30  Vict.  c.  29  ;  and  the  de- 
fendant refused  for  that  reason  to  accept  or 
pay  for  the  shares.  By  the  rules  of  the 
Stock  Exchange,  a  member  who  does  not 

*  Coram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 


fulfil  his  contracts  is  expelled,  and  no  ap» 
plication  to  annul  a  contract  is  entertairid 
unless  fraud  or  misrepresentation  is  al" 
leged.  The  London  brokers  accordingly 
paid  for  the  shares,  and  the  Bristol  brokers 
repaid  them,  and  sued  the  defendant  to  re- 
cover the  money  thus  paid.  The  defendant 
did  not  know  of  the  custom  to  disregard 
the  provisions  of  30  Vict.  c.  29  which  makes 
a  contract  not  made  in  accordance  with  it 
void : — Held,  thai  the  plaintiffs  were  not 
entitled  td  recover  the  money  paid,  as  the 
defendant  did  not  infant  know  of  the  cus- 
tom; that  knowledge  of  a  custom  uMch 
was  not  reasonable  could  not  be  imputed 
to  him  ;  and  that  wIuU  he  had  authorised 
the  pHainJtiffs  to  do  was  to  make  a  valid 
contract,  a/nd  not  one  which  could  not  be 
enforced  in  law. 

Decision  of  Gbove,  J.  (ante,  p.  351) 
affirmted. 

Appeal  by  the  plaintifib  from  the  judg- 
ment of  Grove,  J.,  at  the  trial  without  a 
jury. 

The  case  is  reported  ante,  p.  351. 

The  plaintiffs  were  stockbrokers  at 
Bristol,  and  members  of  the  Bristol  Stock 
Exchange.  The  defendant  gave  them  an 
order  to  buy  for  him  100  shares  in  the 
Oriental  Bank.  The  plaintifis  wrote,  as 
they  informed  the  defendant  they  would, 
to  certain  stockbrokers  on  the  London 
Stock  Exchange  who  acted  as  agents  for 
them,  and  these  London  brokers  pnreliased 
from  certain  jobbers  on  the  London  Stodk 
Exchange  the  required  number  of  shares. 
No  written  contract  was  made  between 
the  broker  and  the  jobber  in  London — ^no 
such  written  contract  being  ever  made  be- 
tween brokers  and  jobbers  on  the  London 
Stock  Exchange,  where  the  provisions  of 
Leeman's  Act  (30.  Vict  c.  29)  are  dine- 
garded.  The  London  brokers  telegraphed 
to  the  plaintiffs  informing  them  of  the 
purchase,  and  the  plaintiffs  sent  a  memo- 
randum of  the  purchase  to  the  defendant, 
which  memorandum  did  not  comtain  the 
numbers  of  the  shares,  as  required  by  30 
Vict.  c.  29.  s.  1.  The  shares  were  bought 
on  the  2nd  of  May,  for  the  account  of 
the  15th  of  May,  1884.  The  Oriental 
Bank  stopped  payment  on  the  3rd  of  May, 
and  on  the  same  day  the  defendant  called 
upon  the  plaintiffs  and    repudiated  the 
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purchase.  The  plaintiflb  wrote  to  their 
London  agents  to  cancel  the  contract ;  bat 
the  London  agents  answered  that  the  con- 
tract was  binding  on  the  London  Stock 
Exchange,  and  then  forwarded  the  num- 
bers of  the  shares  to  the  plaintifis,  who 
thereupon  sent  to  the  defendant  a  con- 
tract-note containing  the  numbers  of  the 
shares,  which  the  defendant  declined  to 
accept. 

The  plaintifib  brought  this  action  to  re- 
cover the  price  of  the  shares,  and  for  com- 
mission. 

GroTe,  J.,  who  tried  the  case  without  a 
JQTy,  found  that  the  defendant  did  not 
know  of  the  custom  of  the  Stock  Ex- 
change to  disregard  the  provisions  of  30 
Vict,  c  29,  and  gave  judgment  for  him. 

The  plaintiffs  appealed. 

Finlaffj  Q.C.j  and  Home  Payne^  for  the 
appellants.  —  The  defendant  must  have 
known  of  the  custom,  so  that  the  finding 
of  the  fact  by  Grove,  J.,  cannot  be  sup. 
ported;  but  even  if  he  did  not  in  fact 
know  of  the  custom,  the  law  will  impute 
to  him  such  knowledge,  for  he  knew  that 
Oriental  Bank  Shares  would  have  to  be 
bought  on  the  London  Stock  Exchange,  so 
that  he  must  be  taken  to  have  authorised 
the  plaintiff  to  makea  contract  according  to 
the  customs  of  that  Stock  Exchange.  The 
plainti£&  were  bound  to  make  a  contract  at 
once,  and  not  to  wait  until  they  could  get  the 
numbers.  The  contract  which  has  been 
made  may  be  void  by  reason  of  30  Vict, 
c.  29,  but  it  is  not  illegal.  The  usage  of 
the  Stock  Exchange  in  this  matter  does 
not  change  the  chuacter  of  the  contract, 
it  only  affects  the  mode  of  performance. 
The  defendant  has  authorised  the  plaintifib 
to  incur  a  liability,  and  the  plaintiffs  axe 
entitled  to  be  indemnified  by  the  defend- 
ant against  that  liability.  Rutd  v.  Ander- 
son  (1),  Seymour  v.  Bridge  (2),  and  Cory 
V.  PaUan  (3)  were  referred  to.  NeUsim 
V.  Jamta  (4)  can  be  distinguished,  for  the 
broker  was  there  instructed  to  sell  certain 

(1)  53  Law  J.  Rep.  Q.B.    632;    Law  Rep. 
13Q.B.D.  779. 

(2)  AnU,  p.  347  ;  Law  Rep.  14  Q.B.  D.  460. 

(3)  43  Law  J.  Rep.  Q.B.   181  j    Law   Rep. 
9Q.B.S77. 

(4)  51    Law  J.   Rep.  Q.B.  '869 ;    Law  Rep. 
flQ3.D.546. 
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specific  shares,  so  that  he  could  have  given 
the  numbers  and  made  a  valid  contract 
which  could  be  enforced  at  law. 

L.  Smith,  Q.C.y  and  T.  Chitty,  for  the 
defendant. — It  was  the  duty  of  the  plaiu* 
tiffs  to  make  a  valid  binding  contract,  £0 
that  the  defendant  was  entitled  to  repu- 
diate any  contract  which  did  not  comply 
with  all  the  statutory  provisions  necessary 
to  render  it  capable  of  enforcement.  The 
defendant  was  not  in  fact  -aware  of  this 
usage,  and  he  cannot  be  presumed  to  be 
aware  of  a  usage  which  disregards  the 
statute  and  changes  the  character  of  the 
contract — Robinson  v.  MoUeit  (5).  In 
Read  v.  Anderson  (1)  the  defendant  knew 
that  the  plaintiff  had  incurred  a  liability, 
and  therefore  he  was  held  bound  to  indem- 
nify him.  Neilson  v.  Jamss  (4)  is  an 
auUiority  in  favour  of  the  defendant,  and 
establishes  that  a  person  cannot  be  bound 
by  a  custom  or  usage  of  which  he  is  ignor- 
ant, unless  it  is  reasonable  and  legal.  In 
Seymour  v.  Bridge  (2)  the  defendant 
knew  of  the  custom. 

Cur.  adv.  vuU, 

Brktt,  M.R  (on  June  30). — In  this 
case  the  defendant,  who  was  a  merchant, 
conversant,  as  I  think — at  all  events  to  a 
certain  extent — with  the  business  of  the 
London  Stock  Exchange,  instructed  the 
plaintifi^  who  were  stockbroker  at  Bristol, 
to  obtain  for  him  certain  shares  in  the 
Oriental  Bank.  He  knew  that  these  shares 
would  have  to  be  procured  in  London,  so 
that  it  seems  to  me  his  position  is  the 
same  as  though  he  had  instructed  a  Lon- 
don broker  to  obtain  the  shares  for  him. 
The  plaintiffs  accordingly  bought  through 
their  London  agent  on  the  London  Stock 
Exchange  the  required  number  of  shares, 
and  this  transaction  was  made  according 
to  the  usages  and  rules  of  the  London 
Stock  Exchange.  Such  a  contract  made 
between  the  broker  and  the  jobber  ought, 
speaking  strictly,  to  comply  with  the  re- 
quirements of  30  Vict  c.  29 ;  but  in  this 
contract,  as  in  other  similar  contracts 
made  on  the  London  Stock  Exchange,  the 
provisions  of  that  Act  were  disregarded : 
so  that  this  contract  which  was  made 
with  the  jobber  was  a  contract    which 

(5)  44    Law  J.  Rep.    C.P.  362;   Law    Rep. 
7  H.L.  802. 
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coald  not  be  enforced  at  law.     Neverthe- 
less, the  London  Stock  Exchange  has,  by 
rule  58,  declared  that  no  application  to 
annul  a  bargain  made  upon  the    Stock 
Exchange  will  be  entertained  by  the  com- 
mittee, unless  it  has  been  induced  by  fraud 
or  wilful  misrepresentation;    and    these 
rules  provide  further,  that  if  the  broker 
and  the  jobber  do  not  carry  out  a  bargain 
as  to  which  such  an  objection  cannot  be 
made,  the  party  who  fails  to  do  so  will  be 
declared  a  defaulter,  and  a  member  who 
is  declared  a  defaulter  ceases  to  be  a  mem- 
ber of  the  Stock  Exchange.     The  London 
broker,  therefore,  paid  the  jobber  for  the 
shares,  and  as  the  Bristol  brokers  knew 
the  rules  and  practice  of  the  London  Stock 
Exchange  they  were  bound  by  them — ^to 
this  extent  at  least,  that  they  were  bound 
to  pay  the  London  broker  who  had  paid 
the  jobber.   The  Bristol  brokers  thereupon 
sued  the  defendant,  alleging  that  as  they 
were  by  the  rules  of  the  London  Stock 
Exchange  obliged  to  pay  for  the  shares 
comprised  in  this  contract,  therefore  the 
defendant  b  liable  to  pay  to  them  that 
which  they  have  paid    to    the    London 
broker.     At  the  trial  the  plaintiff  at- 
tempted to  prove  that  the  defendant  knew 
the  customs  of  the  London  Stock  Ex- 
chango;     but    Mr.  Justice    Grove,   who 
tried  the  case,  came  to  the  conclusion  that 
the  defendant  did  not  know  of  this  par- 
ticular custom  at  all  events.     The  defen- 
dant protested  so  much,  and  professed  such 
ignorance,  that  I  think  I  should  have 
been  inclined  to  doubt  whether  he  did  not 
possess  more  knowledge  than  he  was  will- 
ing to  admit ;  but  Mr.  Justice  Grove,  who 
saw  him  and  had  an  opportunity  of  ob- 
serving his  demeanour,  came  to  the  con- 
clusion that  his  evidence  was  to  be  be- 
lieved, and  I  accept  and  act  upon  the 
conclusion  of  Mr.  Justice  Grove  on  this 
point,  and  for  the  purposes  of  this  judg- 
ment I  take  it  that  the  defendant  did  not 
know    of  this  particular  custom  at  all 
events  of  the  London  Stock  Exchange. 

But,  further,  the  contention  on  behalf 
of  the  plaintiff  was,  that  even  assuming 
this  to  be  the  fact,  still  the  defendant 
must  as  a  matter  of  law  be  taken  to  know 
the  customs  of  the  London  Stock  Ex- 
change, because  he  instructed  the  plaintifis 
to  enter  into  a  bargain  which  necessitated 


that  they  should  deal  upon  the  London 
Stock  Exchange,  and  it  is  said  that  a 
person  who  directe  another  to  deal  in  a 
particular  market  must  be  dealt  with  as 
though  he  knew  the  rules  and  castoms  of 
that  market.     I  think  that  the  law  has 
recognised  the  proposition  that  a  peonaon 
who  so  instmcte  another  person  must  be 
dealt  with  as  though  he  knew  many  of  the 
customs  of  the  market  in  which  he  in- 
structs him  to  deal,  but  I  do  not  think 
that  the  principle  has  been  carried  to  the 
extent  contended  for — ^namely,  that  he  is 
to  be  considered  to  know  all  the  cnstoms 
of  the  market,  however  curious,  unreason- 
able, or  even  ill^al  they  may  be;  for  a  line 
of  demarcation  has  been  drawn  between  the 
kind  of  rules  and  usages  by  which  sudi  a 
person  is  bound  and  tiiose  by  which  he  is 
not  bound,  although  it  is  not  always  very 
easy  to  say  exactly  where  the  line  is  to  ba 
drawn.     It  is  said  that  it  is  the  uni venal 
practice  of  the  London  Stock  Exchange 
habitually  to  disregard  the  provisions  of 
30  Vict.  c.  29,  because  that  statute  at- 
tempted to  put  a  bridle  on  specolation  in 
bank  shares,  and  thus  diminished  the  busi- 
ness both  of  brokers  and  jobbers ;  and  this 
being  so,  the  London  Stock  Exchange  ib 
said  to  have  come  to  the  conclusion  that  it 
is  not  practicable  to  conduct  bnsinfiGS  ao* 
cording  to  the  provisions  of  that  statute. 
The  brokers  and  jobbers  on  the  London 
Stock  Exchange  may  no  doubt  carry  on 
business  amongst  themselves  upon  that 
footing,  and  upon  the  terms  of  rule  58, 
which  in  effect  provides  that,  howev» 
strange,  unusual,    or  even  oppressive  a 
bargain  may  be,  it  must  be  carried  onty 
unless   a  specific   all^;ation  of  fraud  w 
misrepresentation    can  be    substantiated. 
This  being  so  with  respect  to  oontnicts 
amongst  themselves,  it  is  necessary  to  con- 
sider how  the  case  stands,  not  only  as 
amongst  themselves,  but  also  when  the  ques- 
tion 13  raised  with  respect  to  persons  who 
are  not  members  of  Uie  Stodc  Exchange. 
Whenever  a  custom  is  set  up  in  Courts  of 
justice  the  Courts  must  consider  whether 
thecustom  is,  if  it  is  proved  toexiBt,acastom 
which  is  witiiin  the  bounds  of  reason,  for 
if  the  custom  is  an  unreasonable  one  it  is 
a  custom  which  the  Courte  will  not  recog- 
nise.   Now,  it  seems  to  me  that  the  usage 
which  is  embodied  in  rule  58,  whidi  is  set 
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up  as  a  custom,  is  beyond  reason,  and  can- 
not be  supported.  Hnle  58  says  that  "  no 
application  which  has  for  its  object  to 
annul  any  bargain  in  the  Stock  Exchange 
shall  be  entertained  by  the  committee,  un- 
less upon  a  specific  allegation  of  fraud  or 
wilful  misrepresentation."  Now,  it  seems 
to  me  that  a  custom  which  insists  on  the 
fulfilment  of  a  contract  which  disregards 
the  proyisions  of  the  Act  known  as  Lee- 
man's  Act  (30  Yict.  c.  29),  and  insists  on 
that  under  a  penalty  of  expulsion  from 
the  Stock  Exchange  as  a  defaulter  (for 
rules  144  and  145  provide  that  a  member 
who  does  not  fulfil  his  engagements  shall 
be  declared  a  defaulter  and  shaU  thereon 
cease  to  be  a  member),  is  an  unreasonable 
custom. 

The  defendant  in  this  case  instructed 
the  broker  to  buy  shares,  as  the  phrase 
commonly  used  calls  it;  but  what  he 
really  did,  and  what  he  did  in  law,  was 
to  instruct  him  to  make  a  contract  for  the 
purchase  of  bank  shares.  The  defendant 
did  not  buy  the  shares  from  the  broker. 
If  a  person  instructs  an  agent  to  make  a 
contract,  that  agent  knows  that  what  he 
is  instructed  to  do  is  to  make  a  valid  and 
binding  contract — ^that  is,  one  which  can 
be  enforced ;  yet  this  custom  which  it  is 
attempted  to  enforce  in  this  case  says  that 
the  agent  may  make  a  contract  which  is 
not  a  binding  contract,  and  that  he  may 
in  that  respect  disobey  the  instructions  of 
his  principal.  It  is  said  that  the  agent 
can  make  payments  on  su6h  a  contract, 
and  can  then  make  his  principal  liable, 
though  the  contract  is  one  which  is  incon- 
sistent with  the  instructions  given  to  him. 
Such  a  custom  is,  in  my  opinion,  unrea- 
sonable when  the  question  is  raised  be- 
tween a  member  of  the  Stock  Exchange 
and  such  a  person  as  the  defendant  in  this 
case.  I  adopt  the  rule  which  I  expressed 
in  my  opinion  given  to  the  House  of 
Lords  in  Bobinson  v.  MoUeU  (5),  which 
comprises  within  it,  I  think,  the  rule 
which  was  laid  down  in  Neilaan  v.  James 
(4).  Those  two  rules  are  correct,  and 
even  though  it  is  proved  as  a  fiict  that  the 
alleged  custom  and  rule  do  exist  upon  the 
London  Stock  Exchange,  still  I  think  it 
would  be  wrong  to  say  that  the  defendant, 
who  in  fact  did  not  know  of  the  custom, 
must  be  treated  as  though  he  knew  of  it 
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because  he  instructed  the  plaintifis  to 
enter  into  a  bargain  which  he  knew  would 
necessitate  their  dealing  upon  the  London 
Stock  Exchaoge.  Such  a  custom  cannot 
be  enforced  against  a  person  who  is  ig- 
norant of  it,  so  that  the  plaintiffs  cannot 
succeed  in  this  action,  and  this  appeal 
must  be  dismissed. 

Baggallay,  L.  J. — The  preamble  of  30 
Yict.  c.  29  states: — ''Whereas  it  is  ex- 
pedient to  moke  provision  for  the  pre- 
vention of  contracts  for  the  sale  and 
purchase  of  shares  and  stock  in  joint 
stock  banking  companies  of  which  the 
sellers  are  not  possessed,  or  over  which 
they  have  no  control " ;  and  then  section 
1  provides  that  certain  formalities  must 
be  observed  in  contracts  for  the  purchase 
and  sale  of  bank  shares,  in  default  of 
which  the  contracts  will  be  void. 

It  appears  that  the  Stock  Exchange 
ignores  the  provisions  of  this  statute,  and 
considers  thiat  it  is  impossible  to  make 
contracts  for  the  purchase  and  sale  of 
bank  shares  with  reference  to  the  dis- 
tinguishing number  of  the  shares,  r^rd 
being  had  to  the  exigencies  of  business. 
The  provisions  of  rules  52  and  58  of  the 
Stock  Exchange  Bules  have  also  been 
relied  on  by  the  plaintifiGs,  as  they  contend 
that  those  rules  establish  that  they  were 
obliged  to  pay  for  the  shares  comprised  in 
the  contract  which  was  made  by  them,  and 
therefore  that  the  defendant  is  liable  to 
repay  to  them  the  money  so  paid  by  them. 
It  appears  to  me  that  what  the  defendant 
authorised  the  plaintiffs  to  do  was  to 
obtain  a  valid  contract  for  the  purchase  of 
100  bank  shares.  If  it  had  been  shewn 
that  the  defendant  knew  what  the  prac- 
tice of  the  London  Stock  Exchange  was 
as  to  Leeman's  Act,  I  think  the  case 
would  have  been  different.  It  has  been 
argued  that  he  is  bound  by  all  the  rules 
and  customs  of  the  London  Stock  Ex- 
change ;  but  I  think,  as  he  did  not  know 
these  customs,  he  can  only  be  bound  by  such 
customs  as  are  reasonable  and  proper,  and 
that  such  a  custom  as  this  is  not  reason- 
able. I  think  the  case  of  NeiUon  v. 
Jamn  (4)  really  decides  this  case.  That 
was  a  case  of  a  contract  to  sell  bank 
shares,  and  it  was  held  that  rules  or 
customs  must,  to  be  binding  in  such  a 
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case,  be  reasoimble  and  proper,  for  as  the 
Mairter  of  the  Rolls  there  said,  <'  I  am  of 
opinion  that  the  plaintiff  can  only  be  bound 
by  a  custom  which  is  both  reasonable  and 
l^al,  for  he  cannot  be  assumed  to  take 
notice  of  an  illegal  custom  of  which  he  is 
in  fact  ignorant.  Now  the  contract  made 
by  the  defendant  fails  to  comply  with  the 
provisions  of  30  Yict.  c.  29,  and  it  is 
oonsequently  void." 

I  agree  that  this  appeal  must  fail ;  and 
I  think  that  the  decision  of  this  case  rests 
on  the  simple  ground  that  the  defendant 
authorised  the  plaintiffs  to  enter  into  a 
valid  contract,  that  the  plaintiffs  did  not 
do  so,  and  that  the  defendant  was  ignorant 
of  the  custom  which  it  has  been  alleged 
exists  with  respect  to  the  provisions  of 
30  Vict.  c.  29. 

Bow£N,  L.  J. — I  am  also  of  opinion  that 
the  plaintiffit  cannot  succeed. 

This  question  must  be  decided  by  the 
law  of  contract.  What  in  this  case  was 
the  contract  between  the  principal  and 
the  agent  f  That  is,  in  this  as  in  all  cases, 
a  question  of  fact,  a  question  which  is 
sometimes  to  be  answered  by  reference  to 
written  documents,  and  sometimes  by  in- 
ference from  other  established  facts.  This 
case  is  one  of  inference.  What  in  this 
case  was  the  respective  knowledge  of  the 
principal  and  the  agent  as  to  the  usage 
of  the  market  in  which  these  shares  were 
bought)  Mr.  Justice  Grove,  who  tried 
the  case,  has  found  as  a  fact  that  the 
defendant  was  not  aware  of  certain  cus- 
toms of  that  market.  I  think  the  de- 
fendant must  have  known  of  some  of  the 
customs;  and  if  the  learned  Judge  had 
found  that  he  had  full  knowledge  of  all, 
I  should  not  have  been  dissatisfied ;  but  I 
think  that  Mr.  Justice  Grove  was  in  a 
better  position  to  judge  of  this  question 
than  we  are  in  this  Court,  and  I  acquiesce 
in  his  finding  of  fact. 

I  assume,  therefore,  imperfect  know- 
ledge  on  the  part  of  the  defendant.  The 
effect  of  30  Yict.  c.  29  is,  as  has  been  said, 
to  make  contracts  which  do  not  comply 
with  its  provisions  void ;  it  does  not  make 
them  illegal,  it  only  renders  them  void  if 
they  are  not  made  in  a  particular  form. 
It  appears  that  it  is  the  practice  on  the 
Stock  Exchange  in  London  habitually  to 


make  invalid  contraets,  and  then  to  tnai 
them  as  thougji  they  were  valid.  The 
usage  alleged  and  established  is  that  such 
invalid  contracts  are  considered  to  be 
valid,  and  brokers  and  jobbers  alike  wee 
expected  to  be  bound  by  them.  I  have 
no  doubt  but  that  a  person  may  send  a 
broker  on  to  the  Stock  Exchange,  and  em- 
ploy him  to  make  a  valid  contract  with 
respect  to  bank  shares ;  and  I  believe  that, 
speculative  contracts  apart,  this  can  be 
done,  due  regard  being  paid  to  the  provi- 
sions of  Leeman's  Act.  But,  without 
doubt,  a  broker  can  also  be  employed  to 
make  an  invalid  contract,  as  we  know  is 
not  seldom  done.  In  this  case  the  de- 
fendant  did  not  know  of  the  proviaioiiB  of 
Leeman's  Act,  30  Yict.  c.  29 ;  but  that 
fact  does  not  cut  the  knot  in  this  case,  for 
the  broker  might  assume  that  the  de- 
fendant knew  as  much  of  the  provisions  of 
a  public  statute  as  he  did  himself;  but  Mr. 
Justice  Grove  has  found  that  tlie  deliBii- 
dant  did  not  know  of  the  usage  of  the  Stoek 
Exchange.  Is,  then,  a  man  who  employs  a 
broker  to  deal  in  a  particular  market  bound 
to  know  a  usage  of  that  market  by  which 
an  invalid  contract  is  made  to  take  the 
place  of  and  stand  instead  of  a  valid  con- 
tract, and  to  know  a  custom  which  obliges 
a  man  who  has  ordered  one  thing  to  take 
another  1  The  Courts  have  held  that  it 
is  not  reasonable  to  hold  that  a  man  can 
be  affected  by  such  a  usage,  unless  he  has 
been  told  of  it  or  knew  it  beforehand.  It 
is  not  reasonable  that  a  man  should  be 
held  bound  to  assume  that  a  custom  exists 
on  a  market  which  allows  an  agent  whom  he 
employs  to  make  a  valid  contract,  to  make 
instead  an  invalid  contract.  The  applica- 
tion to  outside  transactions  of  such  a  ussge 
is  inconsistent  with  the  contract  of  agencj 
itself.  I  think  that  we  are  bound  by  ths 
decision  in  Neilson  v.  Jam/es  (4),  with  which 
I  agree ;  and  I  think  we  are  alao  bound 
by  the  principle  contained  in  Rohmton  v. 
MoUett  (6),  as  expressed,  as  it  seems  to  me^ 
in  a  manner  substantially  identical  both 
by  the  present  Master  of  the  Rolls,  then 
advising  the  House  of  Lords,  and  bf 
Lord  Chelmsford.  That  principle  hm 
been  stated  thus,  that  a  custom  of  tnids 
may  control  the  mode  of  perfoitnance  of  a 
contract,  but  cannot  change  its  intnosie 
character,  so  that  if  a  broker  is  empkfad 
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by  a  person  to  transact  for  him  upon  a 
market  with  the  usages,  of  which  the 
principal  is  unacquainted,  the  principal 
gives  the  broker  authority  to  make  con- 
tracts upon  the  footing  of  such  usages 
provided  they  are  such  as  regulate  the 
mode  of  performing  the  contract  and  do 
not  change  its  intrinsic  character.  If, 
therefore,  a  broker  is  employed  to  make  a 
contraot,  he  can,  I  think,  import  into  it 
usages  which  affect  the  mode  of  perform- 
ance of  the  contract,  but  not,  in  the 
absence  of  knowledge,  usages  which  go 
fiffther  and  alter  the  nature  of  the  oon- 
tmct  itself.  I  do  not  think  we  are  over- 
mling  the  judgment  of  Mr.  Justice 
Mathew  which  has  been  referred  to,  for 
Mr.  Justice  Grove  distinguished  this 
ease  from  that  of  Seymour  v.  Bridge  (2), 
because  there  was  in  that  case  knowledge 
which  did  not  exist  in  this  case,  and  that 
absence  of  knowledge  makes  a  substantial 
difference. 

Appeal  dismiaaed. 


Solicitors — Ley  k  Lake,  agents  for  Danger  k 
Cartwright,  Bristol,  for  plaintiffs  ;  Meredith, 
Roberts  k  Mills,  agents  for  Vassall,  Parr, 
Osborne  k  Ward,  Bristol,  for  defendant. 
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KIMBER  V.   PARAVICINI. 


Church  and  Clergy — Ecclesiastical  Di- 
lapidations  Act,  1871  (34  <fc  35  Vid.c.  43) 
—  Powers  of  Sequestrator  —  Repairs  to 
Rectory — Report  of  Surveyor. 

Since  the  passing  of  the  Ecdesiastical 
Dilapidatuyns  Act,  1871  (34  d:  35  Vict. 
c.  43),  the  decision  as  to  what  sums  are 
required  to  be  expended  upon  the  repairs 
of  a  living  is  vested  in  the  diocesan  sur^ 
veyor.  A  sequestrator  has  therefore  no 
power  to  spend  a  sum  in  repairing  the 
dilapidations  beyond  what  is  reported  to  be 
necessary  by  such  surveyor  without  getting 
a  further  survey  or  report. 

This  was  a  motion  to  disallow  certain 
items  of  expenditure  incurred  by  the  se- 
questrator in  repairing  the  rectory  house 


and  glebe  premises  of  the  sequestrated 
living  of  Avening,  in  the  county  of  Glou- 
cester. It  appeared  from  the  Master's 
report  that  in  1874  the  diocesan  surveyor 
had  been  directed  by  the  bishop,  under  the 
Dilapidations  Act,  1871,  to  inspect  the 
glebe  buildings,  and  to  report  upon  the 
dilapidations,  and  estimate  the  cost  of  the 
repairs.  The  surveyor  sent  in  his  report, 
and  estimated  the  cost  of  repairs  at  140^. 
There  were  no  objections  to  the  report 
stated  to  the  bishop  in  accordance  with 
the  provisions  of  34  A  35  Yict.  c.  43. 
s.  16,  and  the  report  accordingly  became 
final.  In  1875  the  sequestrator  visited 
the  glebe  premises,  and  from  such  inspeo- 
tion  arrived  boTia  fde  at  the  conclusion 
that  very  considerable  repairs  were  neces- 
sary to  the  due  maintenance  of  the  build- 
ing, and  that  the  estimate  of  the  sur- 
veyor was  wholly  inadequate,  and  moneys 
amounting  to  a  total  of  780^.  18«.  l(k£. 
were  from  time  to  time  expended  by  order 
of  the  sequestrator  for  what  he  believed 
to  be  necessary  repairs.  Objections  were 
from  time  to  time  made  by  the  defendant 
to  the  expenditure  which  was  being  made 
upon  the  buildings  of  the  benefice,  on  the 
ground  that  the  sequestrator  had  no  right 
to  expend  any  sum  beyond  that  named  in 
the  report,  and  that  the  repairs  were  un- 
necessary. The  sequestrator,  on  the  other 
hand,  contended  that  the  sum  of  140/. 
authorised  by  the  surveyor's  report  was 
insufficient^  and  that  the  repairs  done  by 
him  were,  according  to  the  law  ecclesias- 
tical, proper  and  necessary  as  dilapida- 
tions (1). 

(1)  By  the  Ecclesiastical  Dilapidations  Act, 
1871  (34  k  36  Vict.  c.  43),  section  12,  "  it  shall 
be  lawful  for  the  bishop,  on  the  complaint  in 
writing  of  the  archdeacon,  or  of  the  rural  dean, 
or  of  the  patron  of  a  benefice,  that  the  buildings 
of  the  benefice  are  in  a  state  of  dilapidation, 
or  at  the  request  of  the  ircumbent,  to  direct 
the  surveyor  to  inspect  the  buildings  of  the 
benefice  or  any  of  them :  provided  always  that 
a  copy  of  such  complaint  shall  be  forwai^ed  by 
the  bishop  to  the  incumbent  and  the  seques- 
trator, if  any,  one  month  before  such  inspec- 
tion shall  be  ordered.*' 

Section  13 :  **  As  regards  a  benefice  under 
sequestration  at  the  time  of  the  commencement 
of  this  Act,  the  bishop  may,  at  any  time  during 
such  sequestration,  and  as  regards  a  benefice 
thereafter  put  under  such  sequestration,  the 
bishop  may,  within  six  months  after  such  se* 
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Jewne,  for  the  incumbent,  in  support  of 
the  motion. — Since  the  ])assing  of  34  ib 
35  Vict.  c.  43,  it  is  the  province  of  the 
diocesan  surveyor  to  determine  the 
amount  of  money  which  is  required  to 
be  spent  upon  the  repairs  of  a  living,  and 
the  sequestrator  was  not  justified  in  spend- 
ing moneys  save  in  accordance  with  the 
provisions  of  that  statute.  To  decide 
otherwise  would  be  to  render  the  Act 
nugatory.  Section  72,  which  is  relied 
upon  by  the  other  side,  merely  intended 
to  preserve  the  judicial  position  of  bishop, 
ordinary,  and  archdeacon,  and  not  the 
powers  which  a  sequestrator  might  have 
had  prior  to  the  Act.  He  cited  Jones  v. 
Dangerjleld  (2). 

Ram  {Arthur  Charles,  Q.C,  with  him), 

questration  issued,  direct  the  surveyor  to  in- 
spect as  aforesaid,  and  sach  inspection  shall  be 
renewed  in  every  fifth  year  while  such  benefice 
shall  be  under  sequestration." 

Section  14 :  "  The  surveyor  shall,  as  soon  as 
conveniently  may  be  after  such  direction,  in- 
spect, and  within  one  month  after  such  inspec- 
tion send  to  the  bishop  a  report  of  the  result  of 
the  same,  and  shall  send  a  copy  to  the  incum- 
bent and  to  the  sequestrator,  if  any." 

Section  15  :  "  Where  the  surveyor  shall  report 
that  any  works  are  needed  for  putting  into 
repair  any  dilapidated  building  belonging  to  a 
benefice,  he  shall  report — 1.  What  works  are  so 
needed,  specifying  the  same  in  detail ;  2.  What 
he  estimates  to  be  the  probable  cost  of  such 
works ;  3.  At  or  within  what  time  or  times 
such  works  respectively  ought  to  be  executed.** 

Section  16 :  "  The  incumbent  or  the  seques- 
trator, if  any,  may,  within  one  month  after  the 
sending  the  said  copy,  state  in  writing  to  the 
bishop  objections  to  the  report  on  any  grounds 
of  fact  or  law ;  and  in  such  case  the  bishop 
may,  if  he  shall  think  fit,  at  the  expense  of  the 
party  objecting,  direct  a  second  report  to  be 
made  by  another  surveyor,  or  take  the  opinion 
of  counsel  upon  any  question  of  law ;  and  the 
bishop  fehall,  after  due  consideration  of  the 
whole  matter,  give  his  decision  in  writing.  If 
no  objections  to  the  report  shall  be  made,  then, 
at  the  end  of  the  period  limited  for  making 
objections  thereto,  the  report  shall  be  final ; 
and  if  objections  shall  have  been  made,  then 
the  report  as  modified  by  the  bishop*s  decision 
shall  be  final." 

Section  72 :  <'  Nothing  in  this  Act  contained 
shall  be  construed  to  lessen  or  destroy  any 
authority  or  power  which  before  the  passing  'of 
this  Act  any  bishop  or  archdeacon  or  other 
ordinary  possessed  in  respect  of  requiring  the 
repairs  of  any  ecclesiastical  buildings  to  be 
executed." 

(2)  45  Law  J.  Rep.  Chanc.  161 ;  Law  Rep. 
1  Ch.  D.  438. 


for  the  sequestrator. — Prior  to  the  Act  of 
1871  it  will  not  be  dispated  that  the 
sequestrator's  action  would  have  been  in 
accordance  with  law,  provided  the  repairs 
were  reasonable.  It  is  submitted  that 
that  Act  merely  substitated  an  alternative 
procedure ;  section  72  expressly  securing 
the  rights  of  the  bishop  in  directing  re- 
pairs. The  sequestrator,  being  the  bishop's 
bailifif,  was  therefore  entitled  to  proceed 
as  be  had  done. 

Lord  Coleridge,  C.  J. — With  all  respect 
to  Mr.  Ham's  argument,  to  which  I  have 
listened  with  attention,  the  condnsion  to 
which  he  invites  us  to  oome  seems  to  me 
to  be  monstrous.  Prior  to  the  Act  of  1 871, 
a  sequestrator,  having  to  administer  the 
profits  of  a  benefice,  was  bound  to  exe- 
cute works  and  to  perform  certain  duties 
out  of  the  profits  of  a  benefice,  among 
these  being  the  sustentation  of  the  boUd- 
ings  and  the  maintenanoe  of  divine  ser- 
vice. A  sequestrator  could  be  made 
liable  at  common  law,  or  by  a  process 
peculiar  to  the  Ecclesiastical  Courts.  In 
1871  the  law  was  remodelled,  and  an 
elaborate  system  was  created  whereby  the 
exact  amoimt  of  liability  on  account  of 
dilapidations  could  be  ascertained ;  and 
when  once  this  had  been  got  rid  of  there 
was  a  complete  discharge.  The  contention 
of  the  sequestrator  here  has  been  that 
he,  being  placed  by  the  bishop  to  pay 
debts,  is  thereby  free  from  the  compul- 
sory provisions  of  the  statute  to  whic^  I 
have  referred.  £ut  there  are  elaborate 
provisions  which  say  that  the  sequestrator 
shall  be  bound  by  the  Act  of  Parliament, 
and  he,  as  well  as  the  incumbent,  has 
power  to  make  certain  objections  to  the 
diocesan  surveyor's  report.  There  was 
here  a  report  stating  that  the  sum  of  140/. 
was  to  be  expended,  notwithstanding 
which  report  the  sequestrator  hero  has 
proceeded  to  spend  further  sums  with- 
out getting  any  further  report.  The  effect 
of  yielding  to  the  contention  put  forward 
on  behalf  of  the  sequestrator  would  be, 
as  it  seems  to  me,  to  take  away  the  most 
salutary  provisions  of  this  Act  of  Parlia- 
ment. The  example  afforded  by  this  case 
shews  how  dangerous  it  would  be  thus  to 
interpret  the  law.  The  terms  of  section 
72  afford  the  only  ground  for  the  oontsntioQ 
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put  forward  on  behalf  of  ihe  seqnestrator ; 
bat  that  is  only  a  general  saving  clause 
enabling  a  bishop  to  require  repairs  to 
be  done,  and  it  clearly  did  not  mean  to 
provide  that  under  circumstances  such  as 
these  the  sequestrator  might,  if  he  chose, 
dispense  with  the  Act  altogether. 

Mathew,  J. — I  am  of  the  same  opinion. 
The  Act  of  1872  was  intended  to  protect 
an  incumbent,  and  section  72  cannot  be 
construed  so  as  to  mean  that  there  should 
be  a  dispensing  power  to  dispense  with 
an  Act  of  Parliament  Oar  decision  must 
be  in  favour  of  Mi*.  Jeune's  client. 

Motion  allowed. 
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Solicitors — Clarke,  Rawlins  k  Co.,  for  seques- 
trator; Burton,  Tates,  Hart  &  Burton,  for 
defendant. 


tIN  THE    HOUSE  OF  LORDS.] 
1885.         1  THE  MAYOR,  ETC.,  OP  PORTS- 

April  24,  27.  >      mouth    v.    smith    and 

Maj  12.       J        OTHEBS. 

Street — Expense  of  Paving — Liability 
of  Adjoining  Owners — Local  ArUhority — 
Towns  Improvement  Clauses  Act,  1847  (10 
d:  11  rict.  c.  34),  8.  53. 

The  Toions  Improvement  Clauses  Act^ 
1847  (10  <£r  11  Vict.  c.  34),  enacts,  in  sec- 
tion 53,  that  ''  If  any  street,  although  a 
public  high%oay  at  the  passing  of  the  special 
Ad,  have  not  theretofore  been  well  and 
sufficiently  paved  and  flagged  or  otherwise 
made  good"  the  local  aiUhority  may  pave, 
dec,  such  street  at  the  expense  of  tJie 
adjoining  owners;  and  ^^ thereafter  such 
street  shall  he  repaired"  out  of  the  rates. 
The  interpretation  clause  enacts  that  "  tJie 
word  *  street '  shall  eoctend  to  and  include 
any  road,  square,  court,  alley,  and  tho- 
roughfare wi^in  the  limits  of  tlte  special 
Act"  In  1857  a  special  Act  was  passed, 
incorporating  the  above  provisions  amongst 
others  of  10  ds  11  Vict.  c.  34,  and  in  1864 
a  provisional  order  applied  it  to  P,  In 
1875,  the  plaintiffs,  the  corporation  of  P., 
at  iheir  own  expense,  by  agreement  toith  the 
adjoining  owners,  widened  and  improved 
a  pubUe  highway  within  the  limits  of  the 
Vol.  64.— Q.B. 


special  Act,  and  gravelled,  channelled,  and 
kerbed  a  footpath  at  the  side  of  the  highway; 
but  they  did  not  then  pave  or  flag  it.  In 
1879,  the  plaintiffs,  acting  <m  the  local 
sanitary  authority,  paved  and  flagged  the 
footpath,  and  then  sought  to  recover  the 
expense  of  so  doing  from  the  defendants,  as 
the  owners  of  adjoining  lands. 

It  teas  found  by  a  jury  thai  the  road  in 
question  was  not  in  1879  a  street  in  the 
popular  sense  of  the  word^  and  that  il  had 
been  made  good  in  1875  :— 

Held,  that  the  defendants  were  not  liable, 
on  the  ground  that  the  road  had  been  tliere- 
tofore  made  good,  the  House  not  deciding 
whether  it  was  a  *' street  "within  the  mean- 
ing of  section  53. 

The  word  "theretofore"  in  section  53 
means,  **  before  the  work  is  done  by  the  com- 
missioners," not  "  before  the  passing  of  tlte 
special  Act." 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  which  reversed  one  of 
Lindley,  L.J. 

The  case  is  reported  in  the  Court  of 
Appeal  53  Law  J.  Hep.  Q.B.  92;  Law 
Rep.  1 3  Q.B.  D.  184,  where  the  judgment  of 
Lindley,  L.  J.,  is  also  given. 

The  facts  are  set  out  in  the  reports  above 
mentioned,  and  in  the  judgment  of  Lord 
Blackburn. 

Bompas,  Q.C.,  and  Pitt  Lewis,  for  the 
appellants. — The  road  was  in  1879  a 
^'  street "  within  the  meaning  of  section  53 
of  the  Towns  Improvement  Clauses  Act. 
The  word  is  there  used  in  the  meaning 
given  to  it  by  the  interpretation  clause. 
See  the  heading  which  precedes  clauses  47- 
56. 

It  is  contended  for  the  appellants  that 
"  otherwise  made  good  "  in  section  53  re- 
fers to  something  of  a  like  nature  to  paving 
or  flagging,  such  as  laying  down  asphalte, 
not  to  mere  gravelling.  The  commissioners 
would  naturally  wait  till  such  paving  or 
making  good  was  required,  by  reason  of 
the  rcMad  having  become  a  street  in  the 
popular  sense.  They  cannot  be  deprived 
of  their  right  to  flag  the  footpath  when  the 
proper  time  comes,  merely  because  a  private 
owner  had  gravelled  it  when  such  gravel- 
ling was  sufficient.  "  Theretofore  "  in  sec- 
tion 53  naturally  and  grammatically  means 

3  P 
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*^  before  the  passing  of  the  special  Act." 
This  construction  is  supported  by  the  pre- 
ceding and  subsequent  sections. 

If  it  be  held  that  grarelling  is  a  making 
good  within  the  section,  it  is  contended 
that  the  true  construction  is  that  the  com- 
missioners may  gravel  once,  and  may  after- 
wards pave  and  flag  once.  This  construc- 
tion is  supported  by  sections  150  and  152 
of  the  Public  Health  Act. 

The  case  of  Rohiiison  v.  The  Local  Board 
of  Barton  Eccles  (1)  is  no  authority  against 
the  appellants  on  the  meaning  of ''  street/' 
for  the  effect  of  that  decision  was  not  to 
restrict  the  interpretation  of  '^  street,"  but 
to  extend  that  of  "  new  street "  so  as  to 
include  the  case  where  a  street  in  the 
legal  sense  had  become  a  street  in  the 
popular  sense. 

Charles,  Q.C.,  E.  U.  Buller,  and  Bovill 
Smith,  for  the  respondents,  were  not  called 
upon. 

Lord  Blackburn  (on  May  12). — This 
is  an  appeal  against  an  order  made  by  the 
Court  of  Appeal,  by  which  the  judgment 
of  Lindley,  L. J.,  on  further  consideration 
for  the  plaintifis  was  set  aside,  and  judg- 
ment entered  for  the  defendants  with  costs 
instead. 

The  counsel  for  the  appellants  were  fully 
heard  at  your  Lordships'  bar ;  when  they 
concluded  it  was  not  convenient  at  that 
time  to  hear  the  further  argument.  The 
further  consideration  was  therefore  post- 
poned sine  die,  and  it  was  at  the  same  time 
intimated  that  if  the  House  required  to 
hear  further  argument  notice  would  be 
given  to  counsel. 

I  have,  without  calling  on  the  respon- 
dents' counsel  to  argue,  come  to  the  con- 
clusion that  the  order  appealed  against  is 
right. 

There  is,  I  think,  now  no  controversy 
on  the  state  of  things  before  1874. 

Milton  Lane  was  in  1857  a  country  lane, 
being  a  highway,  but  in  no  popular  sense 
of  the  word  a  street,  and  then  lying  entirely 
outside  the  borough  of  Portsmouth.  The 
site  of  this  lane  was  included  in  the  ambit 
of  a  local  Act,  20  <&  21  Yict.  c.  xxxvii., 
called  the  Landport  and  Southsea  Improve- 
ment Act,  1857.     That  Act  by  the  16th 

(1)  62  Law  J.  Bep.  Chanc.  5;  Law  Bep. 
8  App.  Cft3,  798. 


section  incorporated  part  of  the  Towns 
Improvement  Act,  1847  (10  <fc  11  Vict, 
c.  34),  and  by  the  20th  section  enacted 
that  in  construing  the  Towns  Improvement 
Act,  1847,  in  connection  with  that  Act, 
sections  53,  54,  and  73  should  be  read  as 
if  the  word  "  owners  "  were  substituted  for 
"  occupiers."  Section  34  was,  "  Nothing 
in  this  Act  or  in  any  Act  incorporated 
herewith  contained  shall  empower  the 
commissioners  to  charge  the  owners  of  any 
land  with  the  expenses  of  paving,  flagging, 
making,  or  repairing  any  footways  passing 
solely  through  a  field  or  fields."  It  is  not 
disputed  that  Milton  Lane  was  not  a  foot- 
path passing  solely  through  a  field  or  fields, 
but  a  highway.  I  do  not  think  it  is  ma- 
tenal  to  notice  any  more  of  the  Landport 
and  Southsea  Improvement  Act. 

In  1874,  but  not  before,  some  alteration 
was  made  in  Milton  Lane  (as  to  which 
more  must  be  said  hereafter),  and  its  name 
was  then  changed  to  Asylum  Road. 

The  mayor,  &c,,  of  Portsmouth  were  in 
1864  the  local  board  acting  for  the  borough 
of  Portsmouth,  forming  a  district  in  which 
the  Local  Government  Act,  1858,  bad  been 
adopted.  On  their  petition  as  to  three 
local  Acts,  of  which  the  20  &  21  Yict  & 
xxxvii.  was  one,  the  Secretaiy  of  State 
made  a  provisional  order,  confirmed  by  the 
Local  Government  Supplemental  Act,  1864 
(No.  2).  I  will  now  read  the  material 
parts  of  that  order — "  Now,  therefore,  in 
pursuance  of  the  powers  vested  in  me  by 
the  said  Local  Gk>vernment  Act,  I,  as  on^ 
of  her  Majest^-'s  principal  Secretaries  of 
state,  do  by  this  provisional  order  under 
my  hand  direct  that  from  and  after  the 
passing  of  any  Act  of  Parliament  confirm- 
ing this  order — 1.  The  said  hereinbefore 
recited  local  Acts,  except  the  parts  thereof 
specified  in  the  schedule  hereunto  annexed^ 
shall  be  repealed."  '*  5.  The  provisions  of 
the  said  hereinbefore  recited  local  Acts  not 
hereby  repealed  and  of  the  Acts  incor- 
porated in  whole  or  in  part  with  the  said 
hereinbefore  recited  local  Acta  or  any  of 
them  shall,  except  as  hereinafter  provided, 
extend  to  the  whole  of  the  said  disUict, 
and  shall  be  incorporated  with  the  said 
Local  Government  Act,  and  the  said  local 
board  shall  be  the  commissioners  for  exe* 
cuting  the  said  Actsj  provided  that  see- 
tions  34  and  35  of  the  said  firsUy  herein* 


Vol.  54.] 

Mayor  S^e,  of  Portsmouth  t.  Smith,  n,L. 

before  recited  local  Act,  and  section  102 
of  the  aaid  secondly  hereinbefore  recited 
local  Act,  and  sections  47  and  50  of  the 
said  thirdly  hereinbefore  recited  local  Act, 
shall  apply  only  to  the  districts  to  which 
they  respectively  applied  before  the  passing 
of  any  Act  confirming  this  present  order. 
Given  under  my  hand,  this  eleventh  day  of 
Jnne,  one  thousand  eight  hundred  and 
sixty-four.  (Signed)  G.  Grey.  Schedule 
to  which  this  order  refers. — The  sections 
to  be  retained  in  the  hereinbefore  recited 
local  Acts  are :  3.  In  the  said  thirdly  herein- 
before recited  Act  (20  &  21  Vict.  c.  xxxvii.) 
the  16th  section,  in  so  far  as  it  incorporates 
the  following  sections  of  the  Towns  Im- 
provement Clauses  Act,  1847 — namely, 
sections  53,  98, 147  to  151  (both  inclusive), 
196,  197 — and  the  section  numbered  20,  in 
80  far  as  relates  to  the  interpretation  of  the 
53rd  section  of  the  Towns  Improvement 
Clauses  Act,  1847 ;  32, 34,  47,  49,  and  60. 
So  much  of  section  61  as  relates  to  the 
incorporation  of  the  Waterworks  Clauses 
Act,  1847.  So  much  of  section  84  as  re- 
lates to  abusive  language;  85,  86,  and  97, 
except  as  to  the  first  proviso  of  the  last 
hereinbefore  recited  section." 

The  53rd  section  of  the  Towns  Improve- 
ment Claases  Act,  1847,  was  incorporated 
in  the  local  Act  20  &  21  Vict.  c.  xxxvii., 
in  1857,  with  the  slight  alteration  of 
"  owners  "  for  '*  occupiers,"  and  that  section 
still  remained  after  the  provisional  order 
▼as  in  force.  It  is  a  common  practice  in 
modem  Acts  to  introduce  interpretations 
into  Acts.  I  am  old  enough  to  remember 
when  that  was  a  novelty,  and,  the  older 
draftsmen  said,  likely  to  be  a  very  mis- 
chievous novelly.  I  think  that  experience 
has  shewn  that  the  older  draftsmen  had 
some  reason,  but  the  practice  is  now  in- 
veterate. 

In  the  Towns  Improvement  Clauses 
Act,  1847,  it  was  enacted  (section  3),  "  The 
following  words  and  expressions  in  both 
this  and  the  special  Act,  and  any  Act  in- 
corporated therewith,  shall  have  the  mean- 
ings hereby  assigned  to  them  unless  there 
be  something  in  the  subject  or  context  re- 
pugnant to  such  construction.  The  word 
'  street '  shall  extend  to  and  include  any 
road,  square,  court,  alley,  and  thoroughfare 
within  the  limits  of  the  special  Act." 

Milton  Lane,  in  1857,  and  thence  down 
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to  1874,  was  admittedly  not  a  street  in  the 
ordinary  and  general  sense  of  the  word, 
which  has  reference  to  houses,  or  at  least 
to  sites  for  houses,  in  some  degree  of  con- 
tiguity, but  it  was  both  a  "  road "  and  a 
"  thoroughfare."  In  1874,  the  mayor,  al- 
dermen, and  burgesses  of  Portsmouth,  by 
articles  of  agreement  under  seal,  bought 
from  the  now  respondents  seventy-five  acres 
of  land  for  the  purpose  of  making  a  lunatic 
asylum.  These  seventy^five  acres  were 
bounded  on  the  north  by  Milton  Common 
Lane,  with  which,  as  I  understand  it,  we 
have  nothing  to  do  in  this  case,  and  on  the 
south  by  a  public  road.  This  I  understand 
to  be  that  which  was  then  called  Milton 
Lane,  and  is  now  called  Asylum  Hoad.  It 
was  {»u^  of  the  bargain  between  the  corpora- 
tion and  the  vendors  that  "the vendors  shall 
set  back  the  land  on  the  north  and  south 
sides  of  the  said  roads,  so  that  the  same 
may  become  and  be  made  of  a  uniform 
width  of  forty  feet  between  the  points  C. 
and  D.  on  the  north,  and  the  points  E. 
and  F.  on  the  south,  as  shewn  on  the  plan 
hereinafter  referred  to,  and  the  expenses  of 
widening  and  making  up  the  said  road 
shall  be  borne  by  the  corporation."  On 
reference  to  the  plan,  it  appears  that  from 
E.  to  F.  is  a  part  of  MUton  Lane,  where 
the  land  on  the  north  belonged  to  the  ven- 
dors. From  F.  onwards  towards  the  east, 
the  land  on  the  north  of  Milton  Lane  was 
bought  by  the  corporation  to  build  on  it 
their  new  asylum. 

The  bargain  was  carried  out,  the  vendors 
set  back  the  land,  and  the  road  was  wid- 
ened.  On  part  of  the  land  thus  added  to 
the  road  a  footpath  was  made.  All  ex- 
penses of  "  making  up  "  the  widened  road 
and  the  footpath  were  paid  by  the  corpora- 
tion.   This  was  completed  about  1875. 

In  1879,  three  or  four  years  after  this 
was  done  and  paid  for  by  the  corporation 
of  Portsmouth  in  their  capacity  of  pur- 
chasers of  the  land  for  the  purposes  of 
making  an  asylum,  they,  in  their  capacity 
as  xxrhSkXi  authority,  caused  the  footway 
which  had  been  laid  down  in  1875  to  be 
paved  and  flagged.  This  action  is  brought 
to  recover  from  the  respondents  as  owners 
of  the  land  on  the  north  side  of  Asylum 
Hoad  the  expenses  of  so  doing.  The  cause 
came  on  for  trial  before  lindley,  L.J.,  and 
a  jury,  of  whom  eight  had  a  view.    Lind- 
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ley,  L.  J.,  reserved  the  case  for  further  con- 
sideration, but  took  the  opinion  of  the  jury 
on  all  questions  which  the  counsel  on  either 
side  contended  were,  or  might  be,  questions 
for  the  jury,  reserving  to  himself,  on  fur- 
ther consideration,  if  he  thought  any  of 
them  were  questions  for  the  Court,  to  de- 
cide them  for  himself — and  I  do  not  see 
how  any  better  course  could  have  been  pur- 
sued. 

The  road  or  thoroughfare  called  Milton 
Lane  was  in  1857,  and  before,  a  highway. 
It  seems  clear  that,  after  some  skirmishing, 
it  was  admitted  that  it  was  a  highway  re- 
pairable by  the  parish,  and  consequently, 
if  that  be  material,  after  1857  repairable 
by  the  commissioners  under  section  49  of 
the  Towns  Improvement  Clauses  Act, 
1847;  but  it  was  neglected.  It  was  not,  in 
fact,  paved  or  flaggeid  at  that  time,  and  in- 
deed the  land  on  which  the  footway  now  in 
question  has  been  made  was  not  then,  nor 
at  least  till  1875,  a  part  of  the  road.  The 
portion  of  the  summing  up  which  I  shall 
now  read  shews  plainly  what  the  questions 
left  to  the  jury  were : — 

*' Exercising  your  own  judgment,  you 
must  consider  now  it  is  admitted  as  an 
important  fact  that  in  1875  the  corpora- 
tion widened  this  road,  and  did  it  under 
an  agreement  with  the  present  defendants, 
and  that  the  expense  of  making  up  this 
road  and  so  on  should  be  made  and  borne 
by  the  corporation,  and  although  the  agree- 
ment with  the  present  defendants  does  not 
say  anything  about  the  footpaths,  the  mode 
in  which  the  corporation  understood  what 
they  were  to  do  in  making  up  the  road  is 
shewn  by  what  they  did ;  and  we  know  as 
a  fact  that  they  did  make  this  road,  they 
did  metal  the  carriage  path  when  they 
made  up  the  footpath  in  this  way,  that 
they  put  kerbstones  and  proper  chaiinels, 
and  they  made  it  up — that  is  to  say,  they 
did  something  to  the  footpath,  they  put 
gravel  upon  it,  and  put  it  in  such  a  way  as 
that  it  is  admitted  it  was  a  good  gravel 
path.  That  is  not  denied.  Now  the 
question  is,  whether  that  is  not  sufficiently 
'  otherwise  made  good  ' ;  I  confess  if  it 
were  for  me-— I  do  not  know  that  it  is  for 
me,  but  if  I  had  to  decide  that,  and  it 
should  be  altogether  a  question  of  law,  I 
should  be  of  opinion  that  that  was  made 
good«    But  again  I  agree  that  this  is  rather 


a  question  for  you  than  for  me.  There  are 
the  facts.  It  really  depends  upon  this, 
'  otherwise  made  good,'  for  what  purpose  f 
Common  sense  would  suggest  it  must  be 
for  the  purpose  for  which  it  is  used.  Bear 
in  mind,  now,  it  is  conceded  in  1879,  and 
years  before,  there  were  no  houaes  on  the 
north  side  of  this  lane ;  and  if  there  is  a 
good  gravel  footpath,  I  do  not  see  myself 
that  that  is  not  sufficiently  good  for  all 
the  purposes.  It  may  be  a  question  for 
you  or  for  me,  but  in  order  to  save  farther 
expense,  I  will  ask  you  these  two  questions : 
whether  this  place  was  a  street  in  the  pop- 
ular acceptation  of  the  term  in  1879,  be- 
fore it  was  flagged  and  paved  )  or  was  the 
footpath  on  the  north  side  sufficiently  made 
good  before  the  corporation  dealt  with  itt 
Will  you  be  kind  enough  to  answer  those 
two  questions,  and  then  I  will  dispose  of 
the  knotty  point  which  may  arise  in  the 
way  I  shall  be  advised.  The  jniy  con- 
sidered. The  AaaociaU:  Gentlemen,  are 
you  agreed  t  The  Foreman :  Quite  agreed. 
The  Aesoeiate :  What  do  you  find  t  The 
Foreman :  That  it  was  not  a  street  in  the 
popular  sense  of  the  word,  and  it  was 
otherwise  made  good." 

The  Judge  did  not  put  to  the  jury  any 
question  as  to  the  distinction  between  the 
capacity  of  the  corporation  in  what  they 
did  in  1874-75  when  building  the  asylum, 
and  their  present  capacity  as  urban  au- 
thority acting  as  commissioners  under  the 
provisional  order.  That  could  hardly  be 
supposed  to  be  a  question  for  a  jury. 

On  further  consideration.  Lord  Justice 
Lindloy  expressed  himself  as  agreeing  with 
all  that  the  jury  had  found,  and,  I  think, 
would  have  given  judgment  for  the  defend- 
ants but  for  the  construction  which  he  felt 
obliged  to  put  on  the  word  "  theretofore  " 
in  the  53rd  section.  He  thought  it  neces- 
sarily must  be  construed  as  meaning  before 
the  passing  of  the  special  Act,  that  is,  in 
this  case,  in  1857.  And  it  being  quite 
clear  that  this  footway  in  question  had  not 
been  in  any  sense  made  good  till  long  after 
1857,  he  gave  judgment  for  the  plainti& 

Where  a  single  section  of  an  Act  of 
Parliament  is  introduced  into  another  Act, 
I  think  it  must  be  read  in  the  sense  which 
it  bore  in  the  original  Act  from  which  it 
is  taken,  and  that  consequently  it  is  per- 
fectly legitimate  to  refer  to  all  the  rest  of 
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that  Act  in  order  to  ascertaia  what  the 
section  meant,  though  those  other  sections 
are  not  incorporated  in  the  new  Act.  T 
do  not  mean  that  if  there  was  in  the 
original  Act  a  section  not  incorporated, 
which  came  by  way  of  a  proviso  or  excep. 
tion  on  that  which  is  incorporated,  that 
should  be  referred  to.  But  all  others,  in- 
cluding the  interpretation  clause,  if  there 
be  one,  may  be  referred  to.  It  is  a  dan- 
gerous mode  of  draftsmanship  to  incorpor- 
ate a  section  from  a  former  Act ;  for  un- 
less the  draftsman  has  a  much  clearer  re- 
collection of  the  whole  of  the  former  Act 
than  can  always  be  expected,  there  is  great 
risk  that  something  may  be  expressed 
which  was  not  intended. 

I  think,  therefore,  that  the  clauses  54 
and  55,  though  not  incorporated  by  the 
order,  were  properly  referred  to  as  throw- 
ing light  on  the  53rd  section  which  was ; 
and  I  think  also  that  the  interpretation 
clause  (which,  I  may  observe  in  passing, 
is  not  the  same  as  the  interpretation  of  the 
same  word  "  street "  in  the  Public  Health 
Act^  and  does  not  contain  the  word  "  high- 
way *')  was  properly  roferred  to. 

If  I  came  to  the  conclusion  that  on  the 
true  construction  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  the  Legislature  had 
said  that  if  any  road  or  thorough£Ekro  in 
the  district  (even  one  so  thoroughly  rural 
that  thero  was  then  no  pretext  for  saying 
that  it  was  in  the  popular  sense  of  the 
word  a  street),  although  a  public  highway 
at  the  time  of  the  passing  of  the  special 
Act — that  is,  in  this  case  1857 — had  not 
before  that  time,  1857,  been  well  and  suffi- 
ciently paved,  flagged,  or  otherwise  made 
good,  the  commissioners  might  at  any 
time  (in  this  case  1879),  even  though  there 
had  been  no  such  change  by  buUding  of 
houses  or  otherwise  as  to  make  it  now  a 
street  (as  meaning  something  more  than  a 
mere  country  road),  in  their  discretion, 
cause  it  to  be  paved,  flagged,  or  otherwise 
made  good  at  the  expense  of  the  owners  of 
the  land  abutting  on  the  road  or  thorough- 
faro,  I  do  not  see  how,  as  a  Judge,  I  could 
do  otherwise  than  give  effect  to  the  ex- 
pressed intention  of  the  Legislature,  and 
support  the  judgment  of  Lord  Justice 
Lindley. 

I  might  think  the  Legislature  improvi- 
dent and  unwise,  and  that  the  owners  of 
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the  land  wero  hardly  treated,  but  I  should 
feel  obliged  to  carry  out  the  expressed  in- 
tention of  the  Legislature. 

There  might  still  be  an  answer  if  the 
commissioners  themselves  had  before  1879 
otherwise  made  good  the  road,  as  they 
would  from  that  time  be  liable  to  repair 
the  street.  The  Master  of  the  Bolls 
thought  that  what  was  done  by  the  cor- 
poration of  Portsmouth  in  1875,  in  pur- 
suance of  the  bargain  they  made  in  1874, 
when  buying  land  on  which  to  build  the 
asylum,  would  have  been  illegal  unless 
done  by  the  same  corporation  in  their 
capacity  as  urban  authority,  and  that  it 
ought,  therefore,  to  be  inferred  that  they 
did  it  in  that  capacity,  and  consequently 
that  since  1875  they  were  bound  to  keep 
the  street  as  such  in  repair. 

I  am  inclined  to  think  that  the  capacity 
of  the  corporation  of  Portsmouth  when 
purohasing  land  for  the  purpose  of  making 
an  asylum  is  distinct  from  their  capacity 
as  urban  authority;  and  that  what  was 
done  in  1875  should  have  the  same  effect 
and  no  more  than  if  the  purchase  had  been 
by  a  county  authority  for  the  purpose  of 
making  a  county  asylum.  I  do  not  decide 
this,  and  go  no  further  than  to  say  that  1 
should  not  aflirm  the  order  on  this  ground 
without  at  least  calling  on  the  respondents' 
counsel  to  argue  in  support  of  this  position. 

But  the  case  is  very  different  if  the  true 
construction  of  the  Towns  Improvement 
Clauses  Act,  1847,  be  that  at  any  time 
when  the  state  of  the  neighbourhood  be- 
comes such  as  to  make  it  proper  to  pave, 
flag,  or  otherwise  make  good  a  road  to  an 
extent  which  would  not  have  been  required 
so  long  as  it  was  merely  a  rural  highway, 
the  commissioners  may,  although  the  road 
was  a  highway  at  the  time  of  the  passing 
of  the  Act  (in  this  case  1857),  pave,  flag, 
or  otherwise  make  good  the  road  at  the 
expense  of  the  owners  of  the  adyoining 
land,  unless  theretofore — that  is,  before  that 
time — the  road  had  been  already  well  and 
sufficiently  paved,  flagged,  or  otherwise 
made  good.  If  the  finding  in  this  case, 
that  the  road  was  not  in  1879  a  street  in 
the  popular  sense,  is  true,  I  doubt  whether 
the  urban  sanitary  authority  could  then, 
under  any  ciroumstancee,  pave  the  road  at 
the  expense  of  the  adjacent  landownere, 
though  if  they  had  waited  till  more  houses 


478 


QXTEEirS  BENCH  DITI8I0N. 


pf.a 


Mayor  ^c.  of  Portsnumth  v.  Smith,  H.L. 

were  built  they  probably  could  have  done 
so ;  but  it  is  not  necessary  to  say  how  that 
is. 

But  if,  on  the  construction  of  the  whole 
Act,  the  word  "  theretofore  "  in  the  53rd 
section  of  the  Towns  Improvement  Act, 
1847,  refers  not  to  the  time  of  the  passing 
of  the  special  Act  (in  this  case  1857),  but 
to  the  time  when  the  commissioners  caused 
such  street  to  be  paved  and  flagged  or 
otherwise  made  good  (in  this  case  1879), 
then,  on  the  findings  of  the  jury  that  the 
footway  had  been  otherwise  made  good 
before  1879,  I  think  the  judgment  should 
be  for  the  defendants. 

I  think  there  is  no  doubt  that  in  con- 
struing an  Act  you  are  to  give  effect  to  the 
intention  of  the  Legislature  appearing  on 
the  whole  Act  from  the  words  used,  and 
that  the  words  are  to  be  construed  in  their 
ordinary  grammatical  meaning,  or,  ajs  the 
Master  of  the  Bolls  perhaps  more  accu- 
rately says,  in  their  "  ordinary  idiomatic  " 
meaning.  And  I  think  there  is  a  rule  of 
construction  commonly  expressed  thus, 
that  ''  words  of  relation  refer  to  the  last 
antecedent."  Some  subtle  remarks  on  this 
rule  by  Lord  Bramwell  in  Ewing  v.  Etmng 
(2)  may  be  perused  with  interest.  I  do 
not  think  that  the  "  last  antecedent "  is 
necessarily  the  nearest,  nor  even  that  the 
word  **  antecedent "  is  confined  to  what  in 
the  collocation  of  words  comes  before  the 
word  of  relation.  I  think  that  if  the  words 
of  this  section  had  been  slightly  trans- 
posed, and,  to  avoid  any  difficulty  about 
the  interpretation  clause,  the  words  of 
that  clause  had  been  used  instead  of 
"street/'  and,  abridging  it,  it  had  read 
thus:  "If  any  road  had  not  theretofore 
been  well  and  sufiiciently  made  good,  the 
commissioners  may  cause  such  parts  thereof 
as  have  not  theretofore  been  well  and 
sufficiently  made  good  to  be  made  good  in 
such  manner  as  they  think  fit,  although 
the  road  was  a  public  highway  at  the 
passing  of  the  special  Act,"  no  one  could 
well  have  doubted  that  the  grammatical  or 
idiomatic  meaning  of  the  words  would  be 
to  refer  "  theretofore  "  to  the  time  when 
the  commissioners  acted.  That,  though 
coming  after  the  word  of  relation,  would, 
I  think,  be  an  antecedent    within  the 

(2)  8  App.  Cas.  831. 


grammatical  or  idiomatic  rule  I  have  re- 
ferred to. 

Lord  Justice  Baggallay  does  not  trans- 
pose the  words,  "  although  a  public  high- 
way at  the  passing  of  the  special  Act,"  as 
I  have  done,  but  reads  them  as  if  in  a 
parenthesis.  The  Master  of  the  Bolls 
seems  to  say  that  the  rule  of  idiomatic 
English  that  the  relative  is  to  refer  to  the 
"  antecedent "  is  so  strong  that  though  of 
necessity  when  there  is  no  antecedent  you 
must  make  the  relative  relate  to  something 
subsequent,  you  must  not  do  so  if  there  be 
anything  antecedent  to  which  it  can  relate. 
I  cannot  agree  in  this. 

The  cases  which  were  cited  do  not,  I 
think,  give  much  help.  Robinson  v.  The 
Local  Board  of  Barton  EccUa  (1)  was  on  a 
different  Act,  and  a  different  clause,  and  a 
different  interpretation  clause.  I  should 
say  that  the  great  judicial  difficulty  felt  in 
construing  that  Act  is  a  strong  proof  of 
the  soundness  of  the  objection  of  the  old 
school  of  draftsmen  to  the  introduction  of 
interpretation  clauses. 

As  I  agree  with  Lord  Justice  Baggallay 
in  his  interpretation  of  this  Act,  X  tliink 
on  that  ground  that  the  order  appealed 
against  should  be  affirmed,  and  the  appeal 
dismissed,  with  costs. 

Lord  Watson. — I  am  of  opinion  that 
the  order  of  the  12th  of  December,  1883, 
must  be  affirmed,'although  I  do  not  concur 
in  all  the  reasons  which  influenced  tiie 
learned  Judges  of  the  Court  of  Appeal. 

The  jury  have  found  that  in  1879,  at 
the  time  when  the  appellants  executed  the 
operations  the  cost  of  which  they  are  seek- 
ing to  recover  from  the  respondents,  the 
road  or  lane  now  known  as  Asylum  Boad 
"  was  not  a  street  in  the  poptdar  sense  of 
the  word."  Upon  that  flinding,  the  ap- 
pellants could  not  recover,  if  the  wonl 
'*  street "  is  used  in  its  popular  acceptation 
in  section  53  of  the  Towns  Improvement 
Clauses  Act,  1847.  That  section  is  de- 
tached from  its  group  of  clauses  relating 
to  the  paving  and  maintenance  of  sUtsota 
in  the  Act  of  1847,  and  is  incorporated 
per  se  with  the  Portsmouth  provistonal 
order  of  1864,  confirmed  by  the  Local 
Government  Supplemental  Act,  1864  (No. 
2).  I  agree  with  the  learned  Judges  of 
the  Courts  below  that  section  53  maaty 
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notwithstanding,  for  the  purposes  of  this 
case,  be  read  in  the  light  afforded  by  the 
interpretation  clause  and  context  of  the 
Act  of  1847.  There  does  not  appear  to 
be  anything  in  the  terms  of  the  provisional 
order  of  1864  which  can  alter  or  qualify 
its  original  meaning  in  the  statute  of  1847. 
I  am  unable  at  present  to  concur  with  the 
learned  Judges  who  have  held  that  the 
word  ''  street,"  as  it  occurs  in  section  53, 
embraces  every  kind  of  road  or  highway 
which,  according  to  the  interpretation 
clause  (section  3),  it  may  include.  I  very 
much  doubt  whether  it  was  the  intention 
of  the  Legislature  to  empower  the  com- 
missioners to  pave  and  flag  mere  country 
roads  at  the  expense  of  the  occupiers  (or 
in  the  case  of  Portsmouth  the  owners)  of 
the  adjoining  lands.  At  the  same  time  I 
think  a  road  might  fairly  be  held  to  be  a 
street  within  the  meaning  of  section  53 
although  it  did  fall  somewhat  short  of  the 
popular  idea  of  a  street.  K,  for  instance, 
a  road  were  laid  out  as  a  street,  in  this 
sense,  that  preparations  were  being  made 
for  erecting  buildings  which  on  their  erec- 
tion being  completed  would  make  it  in 
popular  acceptation  a  street,  it  rather 
appears  to  me  that  the  commissioners 
would  be  entitled  to  deal  with  the  road  in 
virtue  of  the  powers  given  them  by  sec- 
tion 53.  But  I  have  found  it  unnecessary 
to  form  a  deliberate  judgment  upon  this 
part  of  the  case,  because  I  am  of  opinion 
that,  assuming  the  appellants  to  have  been 
warranted  in  treating  Asylum  Road  in 
1879  as  a  ''  street ''  falling  under  the  pro- 
visions of  section  53,  the  respondents  are 
yet  entitled  to  prevail  on  other  and  inde- 
pendent grounds. 

The  owners  of  lands  abutting  on  a  street 
which  has  been  paved  by  the  appellants 
professedly  in  terms  of  section  53  have, 
in  my  opinion,  a  good  defence  to  any  claim 
made  upon  them  for  the  cost  of  paving,  if 
they  can  shew  that,  before  the  work  was 
executed  by  the  appellants,  the  street  had 
been  "  well  and  sufficiently  paved  and 
flagged  or  otherwise  made  good."  The 
word  "  theretofore  "  is,  no  doubt,  capable 
of  receiving  two  different  constructions ;  it 
may  be  held  to  refer  either  to  the  time 
when  the  work  is  executed  by  the  com- 
missioners, or  to  the  time  when  the  special 
Act  was  passed.    I  prefer  the  construction 
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adopted  by  Lord  Justice  Baggallay.  I 
agree  with  his  Lordship  that  the  words 
'*  although  a  public  highway  at  the  passing 
of  the  special  Act "  are  parenthetical  \  and 
in  that  view  it  appears  to  me  to  be  more 
natural  as  well  as  more  reasonable  to  con- 
nect the  word  ''theretofore"  with  the 
period  of  the  commissioners'  operations. 

The  jury  have  found  that  the  footpath 
of  Asylum  Road,  so  far  at  least  as  the  re- 
spondents' lands  abut  upon  it,  though 
neither  paved  nor  flagged,  had  been 
"  otherwise  made  good  "  before  the  appel- 
lants proceeded  to  pave  it  in  1879.  It  was 
proved  at  the  trial  that  about  the  year 
1874,  in  the  course  of  widening  and 
making  up  Asylum  Koad  under  an  agree- 
ment between  the  respondents  and  the 
corporation  of  Portsmouth,  that  part  of 
the  footpath  which  is  now  in  question  was 
kerbed,  channelled,  and  made  up  with 
gravel.  It  was  maintained  for  the  appel- 
lants that  your  Lordships  ought  to  dis- 
regard  the  finding  of  the  jury  in  respect 
that  a  footpath  so  constructed  could  in  no 
circumstances  be  regarded  as  "  otherwise 
made  good  "  within  the  meaning  of  section 
53.  It  was  argued  that  in  order  to  satisfy 
the  statute  the  footpath  must  have  been 
formed  with  wood  or  asphalte,  or  some 
similar  material.  In  short,  the  materials 
suggested  as  the  only  possible  equivalents 
for  paving  or  flagging  permitted  by  the 
expression  "  otherwise  made  good "  were 
all  such  as  are  used  to  form  what,  in 
common  language,  is  termed  pavement. 
That  cannot,  in  my  opinion,  be  the  meaning 
which  the  Legislature  intended  to  convey 
by  that  expression.  I  cannot  from  my 
own  experience  say  that  a  footpath  in  a 
street  cannot  be  made  sufficiently  good  for 
all  reasonable  purposes  by  kerbing,  chan- 
nelling, and  gravelling ;  and  even  if  I  had 
to  decide  the  question  which  was  submitted 
to  the  jury,  I  should  hesitate  to  differ  from 
their  conclusion. 

These  appear  to  me  to  be  sufficient 
reasons  for  affirming  the  order  appealed 
from.  I  desire  to  add  that  if  a  street  has 
been  sufficiently  paved,  flagged,  or  other- 
wise made  good  before  the  commissioners 
proceed  to  pave,  it  is  immaterial  for  the 
purposes  of  section  53  to  consider  by  whom 
that  may  have  been  done.  In  the  present 
case  the  operations,  upon  which  the  finding 
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of  the  jury  was  based,  must,  in  my  opinion, 
be  attributed  to  the  joint  action  of  the 
respondents  and  the  corporation  of  Ports- 
mouth. But  the  corporation  appears  to 
me  to  have  acted  in  the  matter  afi  the 
borough  authority  under  the  Lunatic 
Ajsylums  Act,  1853,  and  as  such  having 
interests  and  duties  altogether  different 
from  those  with  which  they  are  charged  in 
their  capacity  of  urban  sanitary  authority. 
I  cannot  therefore  assent  to  the  view  that 
the  present  appellants  made  good  the  foot- 
path in  or  after  the  year  1874. 

Lord  FitzGerald. — I  also  am  of  opi- 
nion that  the  judgment  of  the  Court  of 
Appeal  should  be  affirmed,  and  for  the 
reasons  shortly  expressed  by  Lord  Justice 
Baggallay.  G^ie  case  exhibits  remarkably 
a  state  of  legislation  for  local  purposes  so 
complicated  and  so  difficult  to  apply  as  not 
to  be  a  credit  to  us,  and  which  no  doubt 
has  caused  and  will  continue  to  cause  a 
great  deal  of  expensive  litigation. 

Orcfer  appeal  from    affirmed;    and 
appeal  dismissed,  with  costs. 


Solicitors— Williamson,  Hill  &  Co.,  agents  for 
Alexander  Hellard,  Portsmouth,  for  appel- 
lants ;  Ford  &  Ford,  agents  for  R.  W.  Ford  k 
Sons,  Poztsmonth,  for  respondents. 
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Easement — Bight  of  Way — Life  Estate 
in  Servient  Tenement  —  "  Reversion  "  — 
Meaning  of,  a>s  distinguished  from  "Re- 
mainder"— Prescription  Act  (2  <i&  3  Will.  4. 
c.  71),  *.  8. 

By  section  S  of  the  Prescription  Act  (2 
ds  3  WiU.  4.  c.  71),  where  the  land  over 
which  the  right  of  any  way  shall  have  been 
enjoyed  has  been  held  under  or  by  virtue  of 
any  term  of  life,  the  time  of  the  enjoyment 
of  any  such  way  during  the  continuance 
of  such  term  shall  be  excluded  in  the  com- 
putation of  the  said  period  of  forty  years, 
in  case  the  claim  shall  witliin  three  years 
next  after  the  end  or  sooner  determination 
of  such  term  be  revoked  by  any  person 
'*  entitled  to  any  reversion  expectant  on  the 
determination  thereof**: — Held,  that  the 
word  "  reversion  **  is  to  be  read  in  its  strict 
legal  signification,  and  does  not  include 
"remainder,"  and  that  a  remainderman 
cannot  avail  himself  of  the  provisions  of 
the  section  to  resist  the  claim  within  three 
years  of  his  remainder  falling  into  posses- 
sion on  the  termination  of  the  preading 
life  estate. 

This  was  an  appeal,  by  way  of  Special 
Case,  from  the  County  Court  of  Devonahire 
holden  at  Newton  Abbot. 

The  action,  which  was  tried  in  July, 
1884,  before  the  Judge  and  a  jury,  was  for 
trespass  by  the  defendants  over  certain 
lands  of  the  plaintiffs,  part  of  an  estate 
called  Diptwell,  and  for  an  injunction. 
The  defendants  justified  the  trespass  under 
a  claim  of  an  easement  of  a  right  of  way 
over  the  land  in  question  to  land  in  their 
occupation  known  as  Gnllamores. 

The  questions  left  to  the  juiy  were — 
first,  whether  the  defendants  and  their 
predecessors  had  enjoyed  the  easement, 
and  for  what  period ;  secondly,  if  they  had 
enjoyed  it,  whether  such  enjoyment  was 
by  licence  or  of  right.  The  j  uxy  found,  first, 
that  the  defendants  and  their  predecessors 
had  used  the  way  for  sixty  years ;  but, 
secondly,  that  there  was  no  evidence  to 
shew  whether  it  was  by  licence  or  as  a 
matter  of  right. 

The  Judge  on  these  findings  entered  a 
verdict  for  the  defendants. 
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The  Case  set  out  the  following  fitcta : — 

The  female  plaintiff  was  owner  in  fee  of 
.land  over  which  the  alleged  trespass  took 
place. 

In  the  year  1828  both  the  dominant  and 
servient  tenements  were  vested  in  the 
Rev.  John  White  in  fee.  By  an  indenture 
in  that  year,  on  the  marriage  of  his  son 
Mathew,  he  conveyed  the  Diptwell  estate 
(the  servient  tenement)  to  trustees  for  the 
use  of  his  son  for  life,  remainder  to  the 
use  of  his  son's  wife,  Susannah  White,  for 
life,  remainder  to  the  use  of  the  children 
of  the  marriage.  Susannah  White  died 
in  1836,  leaving  one  child,  the  female  plain- 
tifil  Mathe w  White  died  in  1 883,  and  the 
plaintiff  then  became  entitled  to  the  Dipt- 
well estate  in  fee. 

The  Rev.  John  White  subsequently  by 
his  will  devised  certain  lands,  and  among 
them  the  land  known  as  Gullamores,  to 
his  son,  the  Rev.  J.  White,  with  remainders 
over.  And  the  land  known  as  Gullamores 
was  at  the  date  of  the  alleged  trespass  in 
the  occupation  of  the  defendants. 

It  was  contended,  inter  alia^  that  the 
enjoyment  of  the  easement  from  1828  to 
1884  established  the  right  in  the  occupier 
of  the  dominant  tenement. 

The  Judge  held  that  the  enjoyment 
from  1828  to  1884  conferred  no  right  in 
respect  of  the  dominant  tenement  under 
the  Prescription  Act,  inasmuch  as  from 
1828  to  April,  1883,  the  servient  tenement 
was  vested  in  a  tenant  for  life,  and  that  in 
the  computation  of  time  such  period  must 
be  excluded. 

The  question  for  the  Court  was  whether 
the  computation  of  time  under  the  Pre- 
scription Act,  section  8,  the  period  during 
which  the  servient  estate  was  vested  in  a 
tenant  for  life,  is  to  be  excluded  or  in- 
cluded. 

E.  W,  Byrne  (with  him  H,  D,  Bonaey), 
for  the  appellants. — The  question  turns  on 
the  meaning  of  the  word  "  reversion  "  in 
section  8  of  the  Prescription  Act  (2  <S:  3 
Will.  4.  c.  71)  (1).     We  contend  that  the 

(1)  Prescription  Act  (2  &  .3  Will.  4.  c.  71),  s.  7 : 
"Provided  also,  that  the  time  during  which 
any  person  otherwise  capable  of  resistinp^  any 
claim  to  any  of  the  matters  before  mentioned 
shall  have  been  or  shall  be  an  infont,  idiot,  mm 
compoB  mentit,  feme  covert,  or  tenant  for  life,  or 
daring  which  any  action  or  suit  shall  have  been 
Vol.  64.~Q.B. 
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word  most  he  read  in  its  strict  legal  sense, 
and  that  it  does  not  include  "  remainder." 
The  interest  of  the  plaintiff  in  the  present 
case  was  in  *'  remainder  "  and  not  in  ''re- 
version." 

The  distinction  between  ''remainder" 
and  "  reversion  "  is  pointed  out  in  Joshua 
WiUiam8*a  Frmciples  of  Real  Property ^  8th 
ed.  p.  231.  In  an  Act  of  so  techniGal  a 
character  the  Legislature  must  be  taken  to 
have  employed  legal  phraseology  in  its 
strict  technical  sense. 

In  Laird  v.  Brigga  (2),  in  the  Court 
helowy  Fry,  J.,  no  douht  decided  against 
this  contention;  but  on  appeal  (3)  the 
Court,  although  they  did  not  decide  the 
point,  expressed  strong  opinions  in  favour 
of  the  strict  rendering  of  the  word  '*  re- 
version." [Here  the  learned  counsel  read 
the  extracts  from  the  judgment  of  Jessel, 
M.R.,  and  Cotton,  L,  J.,  set  out  in  the  judg- 
ment of  Field,  J.,  helow.] 

G,  Fitt-LetoiSy  for  the  respondents. — 
There  is  no  reason  why  the  Legislature 
should  have  made  a  distinction  between 
the  remainderman  and  the  reversioner. 
The  Act  is  admittedly  carelessly  framed 
as  regards  draftsmanship.  In  the  second 
volume  of  Sheppard*8  Totichstone  the  two 
terms  "reversion"  and  '* remainder"  are 
treated  as  in  some  measure  convertible. 

Bi/me,  in  reply. — ^The  passage  in  Shep- 
pard*8  Touchstone  is  with  reference  simply 
to  the  construction  of  deeds,  and  is  cer- 

pending,  and  which  shall  have  been  diligently 
prosecuted,  until  abated  by  the  death  of  any 
party  or  parties  thereto,  shall  be  excluded  in 
the  computation  of  the  periods  hereinbefore 
mentioned,  except  only  in  the  cases  where  the 
right  or  claim  is  hereby  declared  to  be  absolute 
and  indefeasible." 

Section  8 :  "  Provided  always,  and  be  it  further 
enacted,  that  when  any  land  or  water,  upon,  over, 
or  from  which  any  such  way  or  other  convenient 
watercourse  or  nse  of  water  shall  have  been  or 
shall  be  enjoyed  or  derived,  hath  been  or  shall 
be  held  under  or  by  virtae  of  any  term  of  life 
or  any  term  of  years  exceeding  three  years  from 
the  granting  thereof,  the  time  of  the  enjoyment 
of  any  such  way  or  other  matter  as  herein  last 
before  mentioned  during  the  continuance  of 
such  term  shall  be  excluded  in  the  computation 
of  the  said  period  of  forty  years,  in  case  the 
claim  shall  within  three  years  next  after  the 
end  or  sooner  determination  of  such  term  bo 
resisted  by  any  person  entitled  to  any  reversion 
expectant  on  the  determination  thereof." 

(2)  60  Law  J.  Rep.  Chanc.  260. 

(3)  Law  Rep.  19  Ch.  D.  22. 

3  Q 
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tainly  no  authority  thftt  the  terms  are 
really  convertible.  As  a  matter  of  tech- 
nical phraseology  they  are  perfectly  dis- 
tinct. 

Cur,  adv,  vuU, 

FiELDi  J.-^This  is  a  Case  stated  on 
appeal  by  the  County  Court  Judge  of 
Devonshire.  The  action  is  by  a  Mr. 
Symons  and  wife  for  damages  for  trespass 
on  the  plaintiff'  land,  tried  before  the 
Judge  and  a  jury.  The  trespass  was  ad- 
mitted, and  was  justified  by  the  defendants 
under  a  claim  of  a  right  of  way  on  the 
land  in  question  to  reach  a  field  in  their 
occupation  called  Gullamores. 

The  facts  stated  by  the  learned  Judge 
are  these:  [Here  his  Lordship  read  the 
portions  of  the  Case  set  out  above.] 

Now  the  question  which  has  been  argued 
before  us  turns  on  the  construction  of  the 
Prescription  Act  (2  &  3  WiU.  4.  c.  71). 
The  first  section  of  importance  with  regard 
to  this  question  is  the  2nd.  Nothing  turns 
on  the  first  part  of  it.  Then  the  section 
goes  on :  "  and  where  such  way  or  other 
matter  as  herein  last  before  mentioned 
shall  have  been  so  enjoyed  as  aforesaid  for 
the  full  period  of  forty  years,  the  right 
thereto  shall  be  deemed  absolute  and  in- 
defeasible, unless  it  shall  appear  that  the 
same  was  enjoyed  by  sopie  consent  or 
agreement  expressly  given  or  made  for 
that  purpose  by  deed  or  writing."^  Now 
in  the  case  before  us  the  way  has  been 
enjoyed  for  the  full  period  of  forty  years, 
and  this  section  would  give  an  indefeasible 
title,  but  for  sections  7  and  8  (1),  to  which 
it  is  necessary  to  refer.  [His  Loniship  here 
read  sections  7  and  8.] 

In  the  present  case  I  assume  the  action 
was  brought  or  the  alleged  trespass  re- 
sisted within  the  three  years  mentioned 
in  section  8.  But  the  point  made  against 
the  plaintifis  is  that  they  are  not  persons 
who  can  under  that  section  resist  the  claim, 
and  that  question  turns  on  the  language  of 
the  Act, "  person  entitled  to  any  reversion." 
Mr.  Byrne,  who  argued  this  case  very 
clearly,  says  that  the  female  plaintiff  here 
is  entitled  only  to  a  ''  remainder,"  and  not 
a  "  reversion  "  :  and  this  is  doubtless  true. 
Mr.  Fitt'Lewis  contends  that  it  is  not  pro- 
bable and  that  no  good  reason  can  be 
suggested  why  the  Legislature  should  in- 


tend to  place  a  person  entitled  in  remainder 
in  a  worse  position  than  a  person  entitled 
in  reversion,  and  asks  us  to  interpret  the 
word  *' reversion"  as  referring  to  any 
estate  falling  into  possession  after  the  ter- 
mination of  the  particular  estate,  and  calls 
attention  to  the  &ct  that  this  8th  section 
is  admittedly,  in  part,  carelessly  drafted. 
No  doubt  there  has  been  some  error  in 
framing  the  earlier  part  of  the  section; 
but  the  language  of  the  part  of  the  section 
we  are  now  considering  is  clear — "a  per- 
son entitled  to  any  reversion" — and  we 
are  not  at  liberty  to  draw  any  inference 
from  the  manner  in  which  the  earlier  part 
of  the  section  may  be  framed;  we  must 
apply  here  the  same  rules  of  construction 
as  in  the  case  of  other  Acts  of  Parliament 
-^namely,  that  the  natural  and  received 
meaning  of  the  words  must  be  considered. 
It  is  a  rule  of  construction  that  where 
words  have  a  defined  legal  meaning,  then 
that  legal  meaning  is  to  be  given  to  them, 
unless  to  do  so  would  involve  a  contra- 
diction in  terms.  As  Lord  Bedesdale  says 
in  his  judgment  in  Jesson  and  otkem  t. 
Wright  afnd  others  (4),  ''It  is  dangerous 
where  words  have  a  fixed  legal  efiect  to 
sufier  them  to  be  controlled  without  some 
clear  expression  or  necessary  implication." 

Now, "  reversion  "  is  a  well  known  word. 
Mr.  Byrne  has  referred  us  to  Joshua 
WiUiama  on  Heal  Property,  where  the 
difference  is  well  pointed  out : — 

''  If  a  tenant  in  fee-simple  should  grant 
to  another  person  a  lease  for  a  term  of 
years,  or  for  life,  or  even  if  he  should  grant 
an  estate  tail,  it  is  evident  that  he  will  not 
thereby  dispose  of  all  his  interest,  for  in 
each  case  his  grantee  has  a  less  estate  than 
himself.  Accordingly,  on  the  expiration 
of  the  term  of  years  or  on  the  decease  of 
donee  in  tail  without  having  barred  his 
estate  tail  and  without  issue,  the  remaining 
interest  of  the  tenant  in  fee  will  revert  to 
himself  or  his  heirs,  and  he  or  his  heir 
will  again  become  tenant  in  fee-simple  in 
possession.  The  smaller  estate  which  he 
has  so  granted  is  called,  during  its  con- 
tinuance, the  particular  estate,  being  only 
a  part,  or  particula,  of  the  estate  in  fee. 

''  And  during  the  continuance  of  sucii 
particular  estate,  the  interest  of  the  tenant 

(4)  2  Bligh,  56. 
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in  fee-simple  which  still  renudns  undisposed 
of— that  is,  his  present  estate,  in  virtue  of 
which  he  is  to  have  again  the  possession 
at  some  future  time — is  called  his  reversion. 

''  If  at  the  same  time  with  the  grant  of 
the  particular  estate  he  should  also  dispose 
of  this  remaining  interest  or  reversion,  or 
any  part  thereof,  to  some  other  person,  it 
then  changes  its  name,  and  is  termed  not 
a  reversion,  but  a  remainder." 

The  mode  of  their  creation  is  not  the 
only  difference.  A  reversion  is  something 
undisposed  of,  and  a  tenure  is  created  be- 
tween the  reversion  and  the  particular 
estate  which  does  not  exist  in  the  case  of 
a  remainder.  That  being  so,  and  "  rever- 
aion"  having  a  well-ascertained  meaning, 
I  must,  unless  there  is  good  reason  to  the 
eontrary,  give  that  meaning  to  it. 

In  Laird  v.  Briggs  (3)  the  late  Master 
of  the  Bolls  (at  p.  34)  says,  with  regard  to 
this  section,  "  The  whole  of  the  section  and 
the  whole  of  the  Act  is  of  a  strictly  tech- 
nical character  from  beginning  to  end.  As 
£u:  as  I  can  see,  technical  words  are  used 
in  their  proper  technical  senses.  The  nature 
of  the  rights  defined  and  the  nature  of  the 
remedies  given  are  all  technical,  and  prima 
facie  it  appears  to  me  that  the  rule  applies 
that  technical  words  must  have  their  tech- 
nical meaning  given  to  them  unless  you 
can  find  something  in  the  context  to  over- 
rule tbem.  Now  the  words  here  are '  term 
of  life  or  term  of  years,'  and  '  reversion 
expectant  upon  the  determination  thereof 
is  the  exact  legal  description  of  it.  A  re- 
version in  law  is  not  a  remainder,  the 
difference  being  that  a  reversion  is  what 
is  left,  and  the  remainder  is  that  which  is 
created  by  the  grant  after  the  existing 
possession.  I  am  not  |n«pared  to  say  there 
is  anything  in  the  nature  of  the  case  or  in 
the  context  which  would  allow  me  to  alter 
the  meaning  of  '  aversion.' " 

I  am  unable  myself  to  see  any  reason 
why  a  remainderman  should  not  have  the 
same  advantages  in  this  matter  as  a  re- 
versioner; but  I  see  that  Lord  Justice 
Cotton,  in  this  case  of  Laird  v.  Briggs  (3), 
entertains  a  different  view.  He  says  in 
his  judgment  ^at  p.  37) :  ^*  All  I  say  is  that 
it  will  be  well  worthy  of  consideration, 
when  the  point  comes  to  be  judicially 
decided,  whether  the  term  '  reversion ' — 
having  veffiid  to  the  fiact  that  the  section 
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applies  only  where  land  is  held  for  terms 
of  lives  or  terms  of  years  exceeding  three 
years — is  not  to  be  considered  and  dealt 
with  in  the  strict  sense  of  a  reversion  ex- 
pectant upon  the  grant  of  the  terms  men- 
tioned." I  do  not,  of  course,  quote  these 
opinions  of  the  learned  Judges  as  an  autho- 
rity binding  on  me,  but  as  dicta  entitled  to 
great  weight,  because,  independently  of 
them,  I  take  the  same  view  of  the  section. 
In  my  opinion  there  should  be  judgment 
for  the  defendanta 

Manistt,  J. — I  have  come  to  the  same 
conclusion.  I  will  not  go  over  the  grounds 
again,  but  will  merely  add  one  or  two 
additional  observations  which  occur  to 
me  as  reasons  for  the  decision  we  have 
arrived  at. 

One  is  of  great  weight — namely,  the 
general  object  which  the  statutes  had  in 
view,  which  seems  to  have  been  to  clothe 
with  a  legal  right  the  enjoyment  in  the 
case  of  rights  of  common  sixty  years,  and 
in  case  of  rights  of  way  forty  years,  except 
in  the  particular  cases  specified  in  section  7. 
[Here  his  Lordship  read  the  section.]  Now 
the  general  object  of  the  statute  being  to 
clothe  with  legal  rights  this  enjoyment, 
I  can  well  understand  the  reason  for 
drawing  a  distinction  between  remainder 
and  reversion. 

Again,  I  cannot  believe  that  in  an  Act 
so  highly  technical  in  its  character,  and 
drawn  by  experienced  lawyers,  they  could 
have  used  the  term  ''  i*eversion  "  in  mistake 
for  **  remainder."  In  the  case  of  terms  so 
well  defined  such  a  mistake  is  difficult 
indeed  to  understand.  Nothing  could  have 
been  easier  than  to  have  said  '*  reversion 
or  remainder." 

Judgment  for  ptairUiffs,    Leave  given 

to  appeal, 

Solicitors— Poole  k  Co.,  agents  for  Edmonds  k. 
Son,  Totnes,  Devonshire,  for  respondents; 
Harris,  Powell  &  Sieveking,  agents  for  H.  M. 
Firth,  Ashbarton,  for  appellants. 
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Prcustice — Taaalion  of  Costa — Party 
litigating  as  a  Pauper — Allowance  of 
Costs  tOf  when  successful — Jiules  of  Court, 
1883,  Order  XVI.  rules  24  to  31 ;  Order 
LXV. 

A  party  who  is  admitted  to  sue  or  de- 
fend as  a  pauper  is  entitled,  if  successful 
after  trial  with  a  jury,  no  special  order 
having  been  made  by  the  Court  or  Judge, 
to  he  allowed  on  taxation  such  costs  as  he 
has  become  liable  to  pay.  He  will  there- 
fore be  allowed  his  solicitor'a  costs  out  of 
pocket,  but  not  counsels  fees  or  solicitor's 
profits. 

Appeal  by  the  plaintiff  from  the  refusal 
of  the  Queen's  Bench  Division  to  order  a 
review  of  the  taxation  of  his  bill  of  costs. 

The  case  is  reported  anle,  p.  312. 

The  plaintiff,  who  had  been  admitted  to 
sue  as  a  pauper  pursuant  to  the  Rules  of 
Court,  1883,  Order  XVI.  rule  22,  recovered 
50/.  in  an  action  for  personal  damages 
after  trial  before  a  Judge  and  a  jury.  The 
Judge  gave  judgment  for  that  sum  and 
costs,  stating  that  he  made  no  special 
order  in  favour  of  the  plaintiff,  but  that 
he  gave  the  plaintiff  such  benefit  as  the 
Rules  of  Court  gave  him.  The  Master 
taxed  the  plaintiff's  bill  of  costs  on  the 
principle  of  allowing  him  general  costs 
down  to  the  date  of  his  being  admitted  to 
sue  as  a  pauper,  but  afber  that  allowed 
him  only  costs  out  of  pocket. 

The  plaintiff  claimed  to  be  allowed  fees 
to  counsel  and  solicitor's  renumeration ;  he 
accordingly  delivered  objections  to  the 
taxation,  and  applied  for  an  order  to  review 
the  taxation;  but  this  application  was 
refused  both  by  the  Judge  at  chambers 
and  by  the  Queen's  Bench  Division. 

The  plaintiff  appealed. 

J.  L.  Walton,  for  the  appellant. — The 
question  is,  whether  a  pauper  litigant  who 
succeeds  is  entitled  to  the  ordinary  costs 
o^  litigation  or  is  merely  limited  to  costs 

*  Coram,  Brett,  M.B.,  and  Bowen,  L.J. 


out  of  pocket.  If  entitled  to  costs  upon 
the  assumption  that  he  is  an  ordinary 
litigant  they  would  include  counsel's  fe^ 
and  the  solicitor's  costs. 

[Brett,  M.R. — There  is  no  contract  by 
the  plaintiff  to  pay  the  solicitor's  costs ;  and 
can  the  solicitor  who  is  assigned  under 
Order  XVI.  rule  27  (1)  consistently  with 
his  duty  accept  costs  1] 

The  provisions  of  rule  27  are  qualified. 
Moreover,  it  was  formerly  held  that  a 
pauper  was  dispaupered  by  the  tsjcX,  of 
obtaining  a  verdict  in  his  fSivour — Oougen- 
heim  v.  Lane  (2).  Order  XVI.  rule  31 
is  identical  in  its  terms  with  rule  5  of 
Order  XL.  of  the  Consolidated  Orders, 
1860,  with  the  exception  of  the  word 
"  Dives  "  being  omitted.  That  alteration 
was  not  intended  to  alter  the  practice  of 
the  Court  of  Chancery  under  which  the 
plaintiff  would  have  been  entitled  to  all  the 
costs.  The  present  rules  must  be  construed 
with  reference  to  the  former  Chancery 
practice.  A  restriction  is  placed  upon 
fees  being  taken  from  a  pauper,  but  it  was 
never  intended  to  prevent  fees  being  paid 
by  the  opponent.  Rule  31  of  Order  XVI. 
(1)  was  only  intended  to  give  a  pauper 
ordinary  costs,  unless  the  Judge  in  the 
exercise  of  his  discretion  deprived  him  of 
such  costs  on  the  ground  that  the  action 

(1)  Rules  of  Court,  1883,  Order XVI.  rule  24  : 
**  No  person  shall  be  permitted  to  sue  as  a 
pauper  unless  the  case  laid  before  counsel  for  his 
opinion,  and  his  opinion  thereon,  with  an  affi- 
davit of  the  party  or  his  solicitor  that  the  case 
contains  a  full  and  true  statement  of  all  the 
material  facts  to  the  best  of  his  knowledge  and 
belief,  shall  be  produced  before  the  Court  or 
Judge  or  proper  officer  to  whom  the  application 
is  made,  and  no  fee  shall  be  payable  by  a 
pauper  to  his  counsel  or  solicitor." 

Bule  25 :  "A  person  admitted  to  sue  or  defend 
as  a  pauper  shaJl  not  be  liable  to  any  Court 
fee." 

Rule  27 :  *'  Whilst  a  person  sues  or  defends 
as  a  pauper,  no  person  shall  take,  or  agree  to 
take,  or  seek  to  obtain  from  him,  any  fee,  profit, 
or  reward  for  the  conduct  of  his  business  in  the 
Court,  and  any  person  who  takes,  or  agrees  to 
take,  or  seeks  to  obtain  any  such  fee,  profit,  or 
rewa^rd,  shall  be  guilty  of  a  contempt  of  Ooort.*' 

Rule  31 :  "  Costs  ordered  to  be  paid  to  a 
person  admitted  to  sue  or  defend  as  a  pauper 
shall,  unless  the  Court  or  a  Judge  shall  other- . 
wise  direct,  be  taxed  as  in  other  cases.** 

(2)  4  Dowl.  482. 
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had  been  improperly  or  improvidently 
brought,  or  unless  they  were  dealt  with  in 
some  special  way.  With  regard  to  the 
Chancery  practice  he  referred  to  11  Hen. 
7.  c.  12 ;  23  Hen.  8.  c.  15;  Chitty'a  Star 
ttUea,  YoL  iv.  p.  1223,  4th  ed. ;  Beamea  on 
Coats,  pp.  77  and  118 ;  Scatchmer  v.  Foul- 
kard{3)fWaUopv,  Warburton  (4),  DanielTs 
Chancery  Practice,  p.  90,  and  Blackatone*^ 
Commentariea,  vol.  iii.  p.  400,  ed.  of  1825. 

The  cases  of  Bice  v.  Brown  (5)  and 
Rattray  v.  George  (6)  also  shew  that  the 
practice  of  the  Courts  of  common  law 
and  Chancery  was,  until  1853,  to  allow 
costs  to  be  paid  to  the  pauper  although 
the  pauper  as  such  could  never  pay  costs. 
The  object  of  rule  121  of  Reg.  Gen.  H.  T. 
Jan.  1853,  and  of  rule  28  of  Eeg.  Gen.  H. 
T.  Feb.  1853  was  to  get  rid  of  an  abuse 
which  had  grown  up  of  allowing  a  pauper 
costs  whenever  he  succeeded  in  obtaining 
a  verdict.  Dooly  v.  The  Great  Northern 
Railway  Company  (7)  is  only  an  autho- 
rity upon  the  construction  of  that  rule 
wluch  has  been  annulled,  and  consequently 
the  dedsion  is  no  longer  an  authority. 
Under  the  Judicature  Acts  the  Court  has 
the  same  jurisdiction  over  costs  which  the 
Court  of  Chancery  formerly  had — Garnet 
v.  Bradley  (8).  The  clear  reading  of  Order 
XYI.  is  that  the  Chancery  practice  is  to 
prevail. 

[Brett,  M.R.,  referred  to  WeUedey  v. 
Wellealey  (9).] 

There  is  nothing  in  rule  31  of  Order 
XVI.  to  restrict  the  use  of  the  word 
*^  costs,"  which  includes  all  payments  made 
to  legal  agents.  He  also  cited  Order  XYI. 
rule  27 ;  Consolidated  Order  LX.  rule  7. 

Maniaty,  for  the  respondent. — The  ques- 
tion must  be  decided  upon  the  Rules  of 
1883,  Order  XVI.  (1) :  for  1 1  Hen.  7.  c.  12, 
23  Hen.  8.  c.  15,  and  the  Rules  of  Hilary 
and  Trinity  Terms,  1853,  are  repealed, 
and  the  position  of  a  litigant  in  forma 
pauperia  is  now  the  same  as  it  was  at 


(3)  1  £q.  Ca.  Abr.  125. 

(4)  2  Cox*0  £q.  Cas.  411. 

(5)  1  Bos.  k  P.  39. 

(6)  16  Yes.  282. 

(7)  4  E.  &  B.  841 ;  24  Law  J.  Rep.  Q.B.  26. 

(8)  48  Law  J.  Rep.  Ezch.   186;  Law  Bep. 
3  App.  Cas.  944. 

(9)  1  Be  Gex,  H.  k  Q.  601 ; 
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common  law.  Dooly  v.  The  Great 
Northern  Railway  Company  (7)  shews 
that  such  a  litigant  is  not  entitled  to  the 
costs  which  the  plaintiff  here  claims  to 
have  allowed  to  him.  The  practice  in  the 
Court  of  Chanceiy  was  no  douht  somewhat 
different,  as  is  shewn  by  the  judgment  in 
Rubery  v.  Morria  (10),  shortly  after 
which  Order  XL.  rule  5  of  the  Consoli- 
dated Orders  was  promulgated.  That 
order  uses  the  phrase  ''  Dives'  costs,"  but 
that  phrase  does  not  appear  in  the  Rules  of 
1883,  as  would  have  been  the  case  had  it 
been  intended  to  perpetuate  the  old  Chan- 
cery practice  and  to  apply  it  to  the  High 
Court.  This  case  was  tried  by  a  jury,  and 
therefore  the  costs  must,  in  the  absence 
of  any  order,  follow  the  event.  There  is 
in  such  a  case  no  order  for  costs,  for  they 
follow  the  event,  and  therefore  the  casts 
claimed  by  the  plaintiff  are  not  "costs 
ordered  to  be  paid "  within  Order  XVI. 
rule  1.  The  plaintiff  is  entitled  to  be 
allowed  costs  out  of  pockety  but  not  costs 
which  he  has  not  paid  and  which  he  is  not 
liable  to  pay.  The  Statute  of  Gloucester 
(6  Edw.  1.  c.  1)  is  repealed  by  the  con- 
joint effect  of  42  k  43  Vict.  c.  59,  schedule, 
part  IL,  and  46  k  47  Vict.  c.  49.  s.  4. 

Cur.  adv.  vtdt. 

Brett,  M.R.  (on  April  17).— -In  this 
case  the  plaintiff  sued  the  defendant,  and 
succeeded  in  his  action  after  a  trial  before 
a  Judge  and  a  jury.  The  plaintiff  sued  in 
forma,  pauperia,  and  his  solicitor  carried 
in  his  bill  of  costs  for  taxation,  having 
claimed  in  this  bill  to  be  allowed  the  same 
costs  as  would  have  been  incurred  had  the 
plaintiff  not  sued  in  forma  pauperia.  The 
defendant  objected  to  this  claim,  and  urged 
that  the  plaintiff  was  not  entitled  to  have 
such  costs  allowed  on  taxation. 

The  question  thus  raised  is  both  curious 
and  abstruse,  and  I  have  made  enquiries 
in  all  likely  quarters  in  order  to  ascertain 
the  principles  upon  which  it  ought  to  be 
answered,  but  I  nave  not  been  able  to  find 
that  any  one  possesses  a  very  clear  notion 
upon  the  subject. 
.    Whenasuitorappearstn/orma^aifpem, 

(10)  1  Mac.  k  O.  413. 
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the  Court  may  appoint  a  counsel  and  a 
solicitor,  who  act  for  him ;  the  counsel  so 
appointed  does  not  receive  any  honorarium, 
for  there  was  a  statute  which  forbade  him 
to  accept  any  honorarium,  and  the  solicitor, 
who  was  appointed  by  the  Court  and  not 
retained  by  the  party,  could  not  recover 
anything  from   his  client.     The  statute 
which  applied  to  the  Courts  of  common 
law  was  11  Hen.  7.  c.  12;  but  in  spite  of 
that    statute  a  practice  grew  up  in  the 
Courts  of  law  which  it  must  be  said  did 
in  fact   override  the  provisions  of  that 
statute.     That  practice  was,  that  if  a  plain- 
tiff who  sued  in  forma  pauperis  succeeded 
(I  speak  of  the  plaintiff,  as  that  was  the 
usual   case),  he  was  allowed  to  pay  his 
counsel  and  solicitor  as  though  they  had 
been  retained  by  him  in  the  usual  way. 
This  practice  having  grown  up,  the  ques- 
tion came  before  the  full  Court  of  Queen's 
Bench  in  the  case  of  Dooly  v.  The  Great 
Northern  Railway  Company  (7),  and  the 
Court  then  pointed  out  that  the  practice 
was  opposed  to  the  statute,  that  it  contra- 
dicted the  rule  of  Court,  and  it  was  then 
shewn  by  irresistible  arguments  that  the 
idea  embodied  in  the  practice  was,  inde- 
pendently of  the  statute  and  the  rules, 
contrary  to  the  ethical  rules  of  light  and 
wrong.     That  case,  therefore,  established 
that  when  a  party  who  sued  in  forma 
pauperis  was  successful,  the  defeated  party 
was  bound  to  pay  such  costs  as  the  suc- 
cessful party  was  liable  to  pay,  and  had 
paid,  or  had  become  liable  to  pay,  and  that 
such  costs  were  to  be  costs  which  it  was 
reasonable  as  between  himself  and  the 
other  party  that  he  should  incur.     The 
defeated  party  was  not  to  be  liable  to  pay 
any  costs  which  the  successful  party  had  in- 
curred unnecessarily  through  over-anxiety 
or  nervousness.    In  the  case  of  a  success- 
ful suitor  who  sued  in  forma  pauperis,  the 
defeated  party  was  not  liable  to  pay  counsel's 
fees  or  solicitor's  costs,  for,  as  the  Judges 
said,  that  would  be  to  allow  the  successful 
party  to  make  gifts  to  his  counsel  and  his 
solicitor  out  of  another  person's  pocket. 
They  anathematised    that   practice    and 
restored  the  practice  in  the  common  law 
Courts  to  that  which  had  originally  pre- 
vailed, and  that  was,  that  where  a  pauper 
suitor  succeeded,  it  was  right  that  lus  soli- 
citor should  be  repaid  by  him  certain  ex- 


penses without  the  payment  of  which  tbe 
suit  could  not  have  proceeded — ^that  is  to 
say,  that  the  solicitor  should  be  repaid 
moneys  out  of  pocket. 

But  a  different  view  appears  to  have 
prevailed  in  the  Court  of  Chancery.  The 
statute  of  Hen.  7  and  the  Rules  of  Hilary 
and  Trinity  Terms,  1853,  did  not  apply  ts 
the  Court  of  Chanceryyand  it  appears  from 
what  Lord  Eldon  said  in  Rattray  t. 
George  (6)  that  the  Court  of  Chanoeiy 
would  in  this  matter  do  what  it  thought 
right,  fair,  and  just,  and  that  as  the  un- 
successful party  would  gain  an  advantage 
by  having  an  adversary  who  sued  in  forma 
pauperis,  unless  he  had  to  pay  costs  as 
though  the  other  party  were  not  so  suing, 
the  Court  did  allow  those  fees  to  counsel 
and  those  profits  to  the  solicitor  whidi  the 
suitor  would  be  liable  to  pay  if  he  were 
not  suing  in  forma  pauperis.  To  this 
allowance  of  costs  the  Court  of  Chancery 
gave  the  nickname  of  "  Dives'  oostsy"  but 
I  have  not  been  able  to  learn  what  exactly 
that  phrase  did  cover.  It  is  certain  that 
when  ^'Dives'  costs"  were  allowed,  no 
counsel's  fee  would  be  allowed  unless  there 
was  a  voucher  that  it  had  been  paid,  and 
it  is  clear  that  it  could  not  even  have  been 
marked  till  after  the  suit  had  been  heard; 
but  when  so  marked  and  paid  it  was,  it 
would  seem,  allowed,  and  in  like  manner 
the  costs  of  the  solicitor  were  allowed  as 
though  he  had  been  retained.  This  role 
does  not  of  course  infringe  on  the  statute 
or  general  rules,  for  they  did  not  apply  to 
the  Court  of  Chancery,  but  it  certainly 
shewed  that  the  Court  of  Chanceiy  did 
not  take  the  same  view  as  the  Court  of 
Queen's  Bench  of  what  was  ethically  right 
and  wrong  between  the  parties.  iSua 
being  so,  I  think  that  when  tbe  Rules  of 
Court  of  1883  were  made,  the  fxamera  of 
those  rules  would  adopt  that  rule  or  prac- 
tice which  would  seem  to  them  the  most 
right  and  just ;  and,  looking  at  the  uncer- 
tainty of  the  law,  at  the  fact  that  when  the 
suitor  in  forma  pauperis  was  (as  I  have 
said  was  most  often  the  case)  the  plain- 
tiff, then  the  defendant  was  forced  into 
Court  by  him,  and  that  in  such  case  tha 
defendant  was  to  pay  if  he  fiuled,  and  to 
get  nothing  if  he  succeeded,  I  am  of  <^- 
nion  that  there  is  no  answer  to  the  doe- 
trine  laid  down  in  Dooly  ▼.  The  Great 
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Northern  Railway  Company  (7),  and  that 
the  Chancery  praetioe  cannot  be  supported. 

Order  XL.  of  the  Chancery  Consolidated 
Orders  adopted  the  phrase  "  Dives'  costs  "; 
but  that  phrase  does  not  appear  in  the 
Rules  of  1883,  for  Order  XVI.  rule  27  is 
as  foUows  :  ''  Whilst  a  person  sues  or  de- 
fends as  a  pauper,  no  person  shall  take,  or 
agree  to  ta^e,  or  seek  to  obtain  from  him 
any  fee,  profit,  or  reward  for  the  conduct 
of  his  business  in  the  Court,  and  any  per- 
son who  takes,  or  agrees  to  take,  or  seeks 
to  obtain  any  such  fee,  profit,  or  reward, 
shall  be  guilty  of  a  contempt  of  Court." 

It  is  suggested  that  this  rule  only  applies 
during  the  currency  of  the  cause ;  but  I 
am  of  opinion  that  it  means  that  no  pay- 
ment is  to  be  taken  for  anything  that  is 
done  while  a  person  sues  or  defends  as 
a  pauper.     The  words  at  the  beginning  of 
the  rule  are  placed  there  because  money 
might  come  to  a  person  suing  or  defending 
as  a  pauper,  and  then,  upon  application, 
the  order  admitting  the  person  to  so  sue 
or  defend  might  be  rescinded.    Rule  31 
omits  the  phrase  "  Dives'  costs,"  and  states 
that  **  costs  ordered  to  be  paid  to  a  person 
admitted  to  sue  or  defend  as  a  pauper  shall, 
unless  the  Court  or  a  Judge  shall  otherwise 
direct,  be  taxed  as  in  other  cases."    Some 
costs,  therefore,  may  be  allowed  to  a  pauper 
— ^that  is,  such  costs  as  may  be  ordered  to 
be  paid.    Where  a  cause  is  tried  with  a 
jury,  the  costs,  by  Order  LXV.,  follow  the 
event,  unless  other  order  is  made ;  if  the 
case  is  tried  in  the  Queen's  Bench  Division 
without  a  jury,  the  costs  are  in  the  dis- 
cretion of  the  Judge,  so  that  he  must  make 
some  order ;  and  in  the  Chancery  Division, 
the  costs  being  in  the  discretion  of  the 
Judge,  he  must  also  deal  with  them  by 
order.     Now  the  rule  in  ordinary  cases  is 
that  the  unsuccessful  party  pays  to  the 
successful  party  tbose   costs  which    the 
successful  party  was  reasonably  entitled 
to  incur,  which  he  has  paid  or  is  liable 
and  bound  to  pay.     Applying  that  to  a 
person  admitted  to  sue  or  defend  in  forma 
pauperiSf  it  appears  that  such  a  person  is 
only  entitled  to  receive  as  costs  that  which 
he  has  paid  or  which  he  is  liable  to  pay. 
He  is,  however,   not  liable  to  pay  lus 
counsel's  fee  even  to  the  solicitor,  for  no 
fee  18  marked  upon  the  brief  in  the  case  of 
a  suit  in  forma  pauperi9;  and  if  after  the 
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suit  was  over  the  person  suing  or  defending 
in  forma  pauperis  were  allowed  to  mark 
a  fee  upon  the  brief,  and  to  recover  it  from 
his  adversary,  that  would  be,  in  fact,  to 
allow  him  to  make  a  present  out  of  another 
person's  pocket.     With  regard  to  the  soli- 
citor's fees,  the  case  stands  thus  :  A  soli- 
citor is  allowed  when  he  is  retained  to 
recover  the  ordinary  profits  of  his  profes- 
sion.    But  in  the  case  of  a  pauper  suit 
there  is  no  retainer,  and  in  such  a  case  the 
solicitor  cannot  sue  on  the  usual  express 
or  implied  contract  between  himself  and 
his  client,  because  there  is  no  contract; 
but  in  such  a  case  the  solicitor  is  of  neces- 
sity put  to  expense,  and  it  would  be  unjust 
to  say  that  he  is  not,  in  a  case  in  which 
he  is  successful,  to  recover  those  costs  as 
to  which  he  is  out  of  pocket.     Costs  out 
of  pocket  do  not  mean  only  cash  out  of 
pocket,  for,  as  we  said  recently  in  this 
Court  in  the  case  of  The  London  Scottish 
Benefit  Society  v.  Chorley  (11),  the  phrase 
covers  more  than  that:  it  covers  things 
which,  though  not  actually  money  out 
of  pocket,  yet  represent  money's  worth; 
for  in  the  conduct  of  such  a  suit  the 
solicitor  will  employ  his  clerks  about  the 
proceedings  in  the  suit,  and  their  time 
will  be  occupied  on  those  matters  when 
but  for  that  suit  it  could  be  devoted  to 
other  matters ;  so  that  such  items  as  that 
are  included  in  the  phrase ''  costs  out  of 
pocket."    There  are  also  the  expenses  of 
witnesses — such  items  as  these  are  cash 
out  of  pocket;  but  the  employment  of 
clerks  are  costs  out  of  pocket.   The  solicitor 
is  not  to  have  the  profits  of  his  profession, 
but  he  is  to  have  his  costs  out  of  pocket. 
This  is  the  principle  which  ought  to  be 
applied  to  the  taxation  of  this  bill,  and  if 
it  has  not  been  applied,  the  taxation  ought 
to  be  reconsidered ;  but  the  objections  made 
by  the  plaintiff  to  the  taxation  fail,  so  that 
the  appeal  must  be  dismissed. 

BowEK,  L.  J. — Costs  are  not  recoverable 
at  common  law,  but  are  the  creation  of 
statute,  and  the  question  here,  which  is 
somewhat  obscure,  arises  fix>m  the  ad- 
mission of  persons  to  sue  or  defend  in 
forma  pauperis.  The  statute  of  1 1  Hen.  7. 
c.    12   enacts  that   "every  poor   person 

(11)  63   Law  J.  Bep.  Q.B.  661 ;  Law  Rep. 
18  Q.B.  D.  872. 
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....  shall  have  ....  writ  or  writs 
original  and  writs  of  subpoena  accord- 
ing to  the  nature  of  their  causes,  therefor 
paying  nothing  to  your  Highness  for  the 
seals  of  the  same,  nor  to  any  person  for 
the  writing  of  the  same  writ  and  writs; 
.  .  .  and  that  the  Lord  Chancellor  shall 
assign  ....  learned  counsel  and  attorneys 
for  the  same  without  any  reward  taking 
thereof;  and  ....  the  Justices  shall  assign 
to  the  same  poor  person  or  persons  counsel 
learned  by  their  discretion,  which  shall  give 
their  counsel,  nothing  taking  for  the  same ; 
and  likewise  the  Justices  shall  appoint 
attorney  and  attorneys  for  the  same  poor 
person  or  persons,  and  all  other  officers 
requisite,  .  .  .  which  shall  do  their  duties 
without  any  reward  for  their  counsel,  help, 
and  business  in  the  same.'' 

Notwithstanding  the  statute,  however, 
a  practice  grew  up  at  common  law  of 
holding  that  where  a  plaintiff  recovered 
a  substantial  sum,  that  had  the  effect  of 
dispauperising  him,  and  the  judgment  was 
held  to  have  a  reti-ospective  effect  on  the 
conduct  of  the  cause  so  as  to  enable  the 
pauper  suitor  to  pay  his  counsel  and  soli- 
citor, and  then  to  recover  those  payments, 
which  were  in  fact  donations,  from  his 
adversary.  That  practice  lasted  until  1853, 
as  may  be  seen  on  reference  to  the  case  of 
^Dooly  V.  Tlie  Great  Northern  Railway 
Company  (7),  where  Lord  Campbell  said : 
''  The  statute  of  Gloucester  gave  the  plain- 
tiff recovering  damages  the  costs  of  his 
writ,  and  that  has  always  been  construed 
as  including  all  the  costs  expended  in  con- 
sequence of  the  defence  by  the  defendant. 
Then  has  not  this  plaintiff  been  allowed  all 
that  she  has  paid  or  become  liable  to  pay 
in  consequence  of  the  defence  %  How  can . 
it  be  said  that  she  was  liable  either  at  law 
or  in  honour  to  pay  those  rewards  which 
the  statute  11  Hen.  7.  c.  12  expressly  (and 
I  think  most  judiciously)  says  shall  not 
be  paid.  A  practice  to  the  contrary  had 
grown  up.  I  agree  with  my  brother  Erie 
that  it  was  contrary  to  law."  Mr.  Justice 
Wightman  in  the  same  case  said  :  "  But 
there  had  been  decisions  not  reconcilable 
with  the  Act  nor  with  each  other;  and 
a  practice  had  obtained  by  which,  when  the 
plaintiff  suing  in  forma  pauperis  recovered 
more  than  5/.,  he  did  pay  fees  both  in 
Court  and  to  counsel  and  to  attorneys; 


and  though  when  he  recovered  less  than  5^ 
he  was  allowed  on  taxation  only  costs  oat 
of  pocket,  when  he  recovered  more  be  was 
allowed  those  fees  so  paid." 

At  this  practice  the  general  rules  of 
Hilary  and  Trinity  Terms  of  1853  were 
levelled.  Rule  121  of  Hilary  Term  pro- 
vided that  ''no  fees  shall  be  payable  by 
a  pauper  to  his  counsel  and  attorney  .  . . 
by  reason  of  a  verdict  being  found  for  such 
pauper  exceeding  5ZL;"  and  rule  28  of 
the  Bules  of  Trinity  Term  provided  that 
"a  person  admitted  to  sue  in  forma 
pauperis  shall  not  in  any  case  be  entitled 
to  costs  from  the  opposite  party,  unless  by 
order  of  the  Court  or  a  Judge ; "  and  after 
these  rules  were  passed  the  practice  in  the 
common  law  Courts  became  settled. 

In  the  Court  of  Chancery  the  costs  were 
in  the  discretion  of  the  Court,  and  that 
Court  also  allowed  persons  to  sue  in  forma 
pauperis 'j  and  although  the  statute  of 
Hen.  7  did  not  apply  to  the  Court  of 
Chancery,  that  Court,  by  analogy,  adopted 
its  provisions  with  a  quali6cation — that  is, 
it  adopted  them  as  far  as  it  thought  they 
satisfied  the  requirements  of  jostioe.  In 
Scatchjner  v.  I'oulkard  (3)  Lord  Somen 
ordered  a  pauper  "his  costs  like  other 
suitors,  for,  though  he  is  at  no  costs,  or 
but  small  costs,  yet  the  counsel  and  clerks 
do  not  give  their  labour  to  the  defendant, 
but  to  the  pauper."  Thus  came  into  use 
the  phrase  "  Dives'  costs,"  which  certainly 
established  a  principle  differing  from  that 
which  the  common  law  recognised,  and 
it  came  to  be  held  in  Chancery  that  the 
unsuccessful  party  ought  not  to  pay  less 
because  his  advei*sary  happened  to  be  suing 
in  forma  pauperis.  That  principle  was 
asserted  in  Wallop  v.  Warhurtan  (4)  and 
in  Rattray  v.  George  (6) ;  and  in  Rvbery 
V.  Morris  (10)  Lord  Cottenham  discusack; 
the  question,  and  says  that  it  appears  to 
him  ''  to  be  most  consistent  with  principle 
and  most  reconcilable  with  the  weight  of 
authority  to  hold  that  any  party  asserting 
an  unfounded  claim  by  bill,  or  resisting  a 
well-founded  claim  by  answer,  should  not 
profit  by  the  poverty  of  his  opponent,  but 
should,  upon  failure,  pay  the  ordinary  oostB 
of  the  litigation ; "  and  he  then  states  that 
he  will  consider  whether  ihsxe  shall  he 
a  general  order  made.  Following  upon 
that  decision  we  find  that  Order  XL.  ruled 
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was  made  on  the  10th  of  December,  1849, 
the  judgment  in  Ruhery  v.  Morris  (10) 
having  been  given  on  the  9th  of  November, 
1849,  and  that  Order  provides  that "  where 
costs  are  ordered  to  be  paid  to  a  party  suing 
or  defending  in  forma  pauperis^  such  costs 
shall  be  taxed  as  Dives'  costs  unless  the 
Court  shall  otherwise  direct." 

These  two  views,  therefore,  were  in 
existence  and  in  conflict  until  the  passing 
of  the  Judicature  Act.  Before  that  Act 
the  Judge  had  not  at  common  law  the 
same  discretion  in  the  matter  of  costs  as 
the  Court  of  Chancery  and  its  Judges  had. 
The  consolidated  onlers  of  the  Courts 
of  Chancery  adopted  in  the  Consolidated 
Order  XL.  the  phrase  "  Dives'  costs  " ;  and 
it  seems,  on  referring  to  the  judgment  of 
Lord  Cottenham  in  Rubery  v.  Morris  (10), 
which,  as  I  have  said,  shortly  preceded  the 
issuing  of  that  Order,  that  the  phrase  means 
costs  covering  those  payments  which  the 
pauper  suitor  did  in  fact  make,  including 
counsel's  fees  and  the  solicitor's  bill — that 
is,  as  I  have  said  already,  covering  dona- 
tions made  by  the  pauper  suitor. 

In  this  case  the  action  was  tried  before 
a  jury,  and,  as  a  result  of  Order  LXV.^ 
there  was  no  need  of  any  special  order 
unless  the  Judge  chose,  for  they  follow  the 
event.    I  am  inclined  to  doubt  whether 
rule  31  of  Order  XYI.  applies  at  all  to 
such  costs ;  I  doubt  whether  it  introduces 
a  new  doctrine  into  the  common  law  taxa- 
tions ;  but  I  will  assume  that  it  does  apply 
to  this  case,  and  that  the  judgment  in  such 
a  case  as  this  is  equivalent  to  an  order. 
These  rules  of  Court  constitute  a  new 
fountain  of  practice.    The  statute  of  Qlou- 
cester  is  gone,  the  statutes  of  Hen.  7  and 
Hen.  8  are  repealed,  and  I  do  not  think 
that  rule  31  recognises  in  such  a  case  as 
this  the  payment  by  the  suitor  in  forma 
pauperis  of  fees  to  counsel  or  of  his  soli- 
citor's bill,  for  rules  24  and  27  of  the  same 
Order  emphatically  prohibit  any  such  pay- 
ment. Rule  31,  though  apparently  fruned 
upon  the  Consolidated  Order  of  the  Court  of 
Chancery,  omits  the  phrase  "  Dives'  costs," 
and  I  think  that  it  means  that  the  costs 
are  to  be  taxed  on  the  principles  on  which 
costs  are  taxed  in  ordinary  cases,  and  that 
a  pauper  suitor  is  not  to  be  allowed  any 
costs  which  he  has  not  paid  or  which  he 
is  liable  to  pay.     If  the  plaintiff  is  held 
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to  his  objection  to  the  taxation,  he  does 
not  bring  himself  in  any  view  of  rule  31, 
for  he  has  not  paid  these  costs  which  he 
claims  to  have  allowed  to  him ;  but,  apart 
from  that,  it  appears  to  me  that  this  appeal 
must  fail,  for  the  reasons  which  I  have  ex- 
pressed. 

Appeal  dismissed. 


Solicitore— J.  B.  &  H.  Scott,  agents  for  Graham 
k  Shepherd,  Sunderland,  for  appellant; 
Hickin  &  Graham,  agenU  for  Balph  Simey, 
Sunderland,  for  respondent. 


[IN  THE  COURT  OP  APPBAL.] 

1885. 
June  10. 
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TURKBULL  V,   FOBMAN.* 


Httsband  and  Wife — Married  Women's 
Property  Act,  1882  (45  <£r  46  Vict.  e.  75), 
*.  l,sub-s.  4 — Promissory  Note — Contract 
made  before  passing  of  Aet^Separaie  Pro- 
perty— Restraint  on  Anticipation. 

Sub-section  4  of  section  I  of  the  Married 
Women's  Property  Act,  1882,  which  affects 
the  rights  of  parties  is  not  retrospective, 
and  therefore  a  judgment  obtained  in  an 
action  brought  after  the  passing  of  tlie 
Act  against  a  married  woman  on  a  pro- 
missory note  made  before  the  passing  of 
the  Act  can  ordy  be  enforced  against  so 
much  of  her  separate  estate  as,  free  from 
restraint  on  anticipation,  would  liave  been 
liable  before  the  passing  of  the  Act. 

Conolan  v,  Leyland  (54  Law  J.  Rep. 
Chanc.  123)  approved. 

Bursill  V,  Tanner  (Law  Rep.  13  Q.B.  D. 
691)  questioned. 

Appeal  hy  the  defendant  from  a  decision 
of  Mathew,  J. 

The  action  was  brought  against  the  de- 
fendant, a  married  woman,  on  a  joint  and 
several  promissory  note  made  by  her  and 
her  husband. 

The  property  of  the  defendant  was  set- 
tled to  her  separate  use  for  life  without 
power  of  anticipation  under  a  settlement 
executed  in  1870  in  anticipation  of  her 
intended  marriage.     The  promiasory  note 

♦  Coram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L  J. 
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in  question  was  made  in  1879,  and  the 
writ  in  the  action  was  issued  on  the  30th 
of  April,  1885.  A  Master  made  an  order 
under  Order  XTV.  rule  1,  which,  so  far 
as  material,  was  in  the  following  terms : — 

''  It  is  ordered  that  the  plaintiff  be  at 
liberty  to  sign  final  judgment  in  this  action 
for  the  amount  indorsed  on  the  writ,  with 
interest,  if  any,  and  costs  to  be  taxed,  but 
that  the  execution  thereon  be  limited  to 
the  separate  estate  of  the  defendant  not 
subject  to  any  restraint  against  anticipa- 
tion, unless  by  reason  of  section  19  of  the 
Married  Women's  Property  Act,  1882, 
the  property  shall  be  liable  to  such  execu- 
tion notwithstanding  such  restraint.  And 
it  is  further  ordered  and  declared  that 
any  separate  estate  of  the  above  named 
defendant  not  subject  to  any  restraint 
against  anticipation,  unless  by  reason  of 
section  19  of  the  Mairied  Women's  Pro- 
perty Act,  1882,  the  property  shall  be 
liable  to  such  execution  notwithstanding 
such  restraint,  to  which  the  said  defend- 
ant is  at  this  present  date  entitled,  is 
chargeable  with  the  payment  to  the  plain- 
tiff of  the  amount  endorsed  on  the  writ, 
with  interest,  if  any,  and  costs. 

''  And  it  is  further  ordered  that  an  en- 
quiry be  had  before  one  of  the  Masters 
whether  the  said  defendant  has  now  any 
and  what  separate  estate,  and  of  what  it 
consists,  and  from  what  it  has  arisen,  and 
in  whom  the  same  is  vested,  and  whether 
the  same  is  in  any  and  what  manner,  and 
to  any  and  what  extent,  subject  to  any 
restraint  against  anticipation,  or  is  charged 
or  liable  to  the  payment  of  any  and  what 
debts  or  charges. 

Mathew,  J.,  on  appeal,  affirmed  this 
order,  and  taking  into  consideration  a  sup- 
posed conflict  between  the  decisions  in 
BuraiU  v.  Tanner  (1)  and  Canolan  v. 
Leyland  (2),  gave  the  defendant  leave  to 
appeal  direct  to  the  Court  of  Appeal. 

Cifzens-Hardy^  Q.C,  and  ChanneUy  for 
the  defendant. — The  question  is  whether 
an  order  in  the  present  form  can  be  made, 
or  whether  it  eSiould  not  follow  the  de- 
cision in  Pike  v.  Fitzgibhon  (3),  where  it 

(1)  Law  Rep.  13  Q.B.  D.  691. 

(2)  54  Law  J.  Rep.  Chanc.  123 ;  Law  Rep. 
27  Ch.  D.  632. 

(3)  50  Law  J.  Rep.  Chanc.  394;  Law  Rep. 
17  Ch.  D.  454. 


was  held  that  it  might  be  made  against  so 
much  of  the  settled  estate  to  which  the 
married  woman  was  entitled  free  from 
restraint  on  anticipation  at  the  time 
when  the  contract  was  made  as  remains 
at  the  time  when  judgment  is  obtained 
against  her.  Apart  from  authority,  sub- 
section 4  of  section  1  of  the  Married 
Women's  Propei*ty  Act,  1882  (4),  is  not 
retrospective.  The  language  of  the  sub- 
section has  reference  to  the  future.  The 
saving  clause  is  section  19.  In  Bursill  v. 
Tcmner  (1)  the  facts  raised  the  present 
point,  but  it  was  there  assumed  that  the 
sub-section  applied  to  any  contract  made 
before  the  passing  of  the  Act.  Chitty,  J., 
however,  in  Conolan  v.  Leyland  (2)  held 
that  sub-sections  3  and  4  taken  together 
are  not  retrospective.  The  rule  as  to  the 
construction  of  the  sub-section  is  the  same 
as  that  which  was  applied  to  the  oonstnic- 
sion  of  a  will  in  In  re  Marck  ;  Mander  v. 
Harrie  (5).  Therefore  the  law  applicable 
at  the  date  when  the  promissory  note  was 
made  must  be  looked  at  in  order  to  see 
how  much  of  the  married  woman's  sepa- 
rate estate  would  be  bound. 

R,  Wallace,  for  the  plaintiff. — The  point 
now  raised  came  before  the  Court  for 
decision  in  BursiU  v.  Tanner  (1).  It  has 
been  held  in  Wddon  v.  Window  (6),  where 
the  question  was  raised  whether  the 
damages  recovered  in  an  action  of  tort  by 
a  married  woman  are  her  own  property  or 
not,  that  sub-section  2  of  section  1  so  far 
as  procedure  is  concerned  is  retrospective. 
The  words  of  that  sub-section  are  gram- 
matically capable  of  a  retrospective  con- 
struction, and  apply  both  to  torts  and  to 
contracts ;  and  the  damages  recovered  for 

(4)  45  &  46  Vict.  c.  75.  8.  1,  sab-s.  3: 
"Every  contract  entered  into  by  a  married 
woman  shall  be  deemed  to  be  a  contnet  en- 
tered into  by  her  with  respect  to  and  to  bind 
her  separate  property,  unless  the  contraiy  be 
shewn." 

Bnb-s.  4:  "Every  contract  entered  into 
by  a  married  woman  with  respect  to  and  to 
bind  her  separate  property  shall  bind  not  only 
the  separate  property  which  she  is  possessed  of 
or  entitled  to  at  the  date  of  the  contract,  bat 
also  all  separate  property  which  she  may  there- 
after acquire." 

(6)  54  Law  J.  Bep.  Chanc.  143 ;  Law  fiep. 
27  Ch.  D.  166. 

(6)  5.3  Law  J.  Bep.  Q.B.  528 ;  Law  Bep.  13 
Q.B.  D.  784. 
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breach  of  contract  are  to  be  the  separate 
property  of  the  married  woman.  The  use 
of  the  word ''  thereafter  "  instead  of ''  here- 
after "  in  Bub-secfcion  4  shews  it  was  in- 
tended that  the  sub-section  should  be  re- 
trospective. 

Brett,  M.R. — It  seems  to  me  that 
there  is  an  old  and  well-known  rule  with 
regard  to  the  construction  of  a  statute 
affecting  rights  which  is  always  applied 
where  the  words  are  doubtful.  The  rule 
which  was  applied  in  the  case  of  In  re 
March;  Mander  v.  Harris  (5)  is  that 
unless  the  words  of  a  statute  which  affects 
rights  are  dear  to  the  contrary  from  either 
the  grammatical  construction  or  the  neces- 
sary context,  the  statute  is  to  be  construed 
prospectively,  and  so  as  not  to  affect  rights 
which  were  acquired  before  the  statute 
was  passed.  Sub-section  4  of  section  1  of 
the  Married  Women's  Property  Act,  1882, 
clearly  affects  rights.  It  giyes  a  greater 
right  to  the  person  in  whose  favour  a  con- 
tract like  the  present  one  is  made  against 
a  married  woman  than  he  had  before  the 
statute  was  passed.  The  case  of  Pike  v. 
FUzgUihon  (3)  decided  that  he  had  only 
a  limited  right  as  against  a  married 
woman  before  the  passing  of  the  Act. 
But  sub-section  4  extends  that  right  in 
respect  to  a  contract  made  with  a  married 
woman,  and  therefore,  unless  the  words  of 
the  sub-section  are  clear  to  the  contrary, 
they  can  only  affect  rights  which  came 
into  existence  after  the  statute  was  passed. 
It  was  said  that  the  decision  in  Weldan  v. 
Winslow  (6)  was  contrary  to  such  a  view, 
and  shews  that  the  sub-section  ought  to 
be  oonstrued  so  as  to  affect  a  contract 
made  before  the  passing  of  the  statute; 
but  the  real  ground  of  the  decision  in  that 
case  is  that  no  right  wasaffected  or  altered 
by  the  construction  which  was  there 
placed  upon  sub-section  2  of  section  1.  It 
was  there  pointed  out  that  as  the  action 
was  in  tort  for  a  personal  injury  to  the 
plaintiff  before  the  statute  was  passed,  she 
could  have  sued  before  the  Act  in  her  own 
name,  and  without  her  husband,  subject 
only  to  a  plea  in  abatement  as  to  covers 
ture.  The  husband  was  formerly  joined 
only  for  the  sake  of  conformity.  It  was 
also  there  said  that  sub-section  2  of  sec- 
tion 1  only  took  away  the  right  of  any 
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one  to  object  that  the  husband  had  not 
been  joined ;  but  the  right  of  the  wife  was 
not  altered,  nor  the  liability  of  the  hus- 
band, and  therefore  it  only  affected  pro- 
cedure. An  Act  which  deals  not  with 
rights,  but  with  procedure  which  takes 
place  after  the  passing  of  the  Act,  does 
not  affect  the  procedure  retrospectively 
but  prospectively.  It  does  not  therefore 
signify  if  the  cause  of  actio;i  arose  before 
the  passing  of  the  Act  if  the  procedure 
only  is  dealt  with,  and  not  the  right  which 
gives  the  cause  of  action.  But  that  is  a 
very  different  matter  in  sub-section  4,  and 
the  dedsion  in  Wddon  v.  Winsloto  (6), 
upon  the  application  of  the  rule  to  sub- 
section 2,  does  not  affect  sub-section  4.  I 
am  of  opinion  the  judgment  given  in 
Conolan  v.  Leyland  (2)  is  correct ;  and  if 
Bursill  V.  Tanner  (I)  is  contrary  to  tiiat 
decision,  it  cannot  be  supported. 

Bagoallay,  L.J. — ^I  am  of  the  same 
opinion.  The  substantial  question  is 
whether  sub-section  4  of  section  1  of  the 
Married  Women's  Property  Act,  1882,  is 
retrospective.  It  was  said  that  the  de- 
cisions in  BuraiU  v.  Tanner  (1)  and  Cono- 
lan v.  Leyland  (2)  are  apparently  incon- 
sistent. The  first  decision  proceeded  on 
the  assumption  that  the  sub-section  was 
retrospective;  but  a  different  view  was 
taken  by  Mr.  Justice  Chitty  in  Conolan 
V.  Leyland  (2).  For  the  reasons  stated 
by  the  Master  of  the  Bolls,  I  think  the 
latter  dedsion  was  correct,  and  the  order 
must  be  amended  to  meet  that  view^f 
the  case.  I  do  not  know  whether  it  is 
necessary  to  say  more  than  that,  having 
expressed  my  opinion  as  regards  the 
statute  not  being  retrospective  as  to  the 
operation  of  subsection  4.  But  as  the 
matter  may  be  carried  further,  all  I  de- 
sire now  to  say  is  that  whenever  the 
occasion  arises  I  should  desire  to  consider 
the  whole  effect  of  the  decision  in  Bursill 
V.  Tanner  (1),  for  I  entertain  considerable 
doubt  whether  the  decision  pronounced 
in  that  case,  or  the  order  which  was  drawn 
up  in  accordance  with  it,  can  be  sup- 
ported. 

BowEK,  L.J. — I  am  of  the  same 
opinion.  This  case  must  be  dedded  by 
applying  to  sub-section  4  a  well  known 
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rule  of  construction.  If  the  Legislature 
means  to  take  away  or  lessen  rights 
which  parties  have  previously  acquired, 
it  is  reasonable  to  expect  that  this  would 
be  done  by  clear  words;  or,  to  put  it 
in  another  way,  if  the  words  are  not  un- 
equivocally clear,  the  proper  construc- 
tion is  that  the  Legislature  did  not  intend 
to  take  away  or  lessen  rights  which 
have  already  been  acquired.  There  is 
another  rule  of  construction  which  is  the 
converse  of  that  —  namely,  that  where 
procedure  is  being  dealt  with,  the  same 
presumption  does  not  apply.  It  is  not 
unreasonable  to  suppose  that  the  Legisla- 
ture, when  dealing  with  procedure,  in- 
tended to  deal  with  past  as  well  as  present 
procedure ;  and  it  does  not  follow  that  a 
suitor  has  a  vested  right  in  any  imperfect 
state  of  procedure.  Bringing  these  two 
rules  to  bear  upon  sub-section  4  of  sec- 
tion 1  of  the  Married  Women's  Property 
Act,  1882,  it  will  be  found  that  the  words 
are  not  clear,  for  they  may  refer  either  to 
a  contract  entered  into  before  or  to  one 
entered  into  after  the  passing  of  the  Act ; 
and  consequently  they  affect  rights  which 
have  already  been  acquired.  If  that  be 
so,  then,  where  the  words  of  a  statute  are 
not  clear,  the  presumption  of  law  is  that 
they  are  not  to  be  construed  so  as  to  take 
away  rights  already  acquired.  The  sec- 
tion must  therefore  be  said  only  to  affect 
rights  acquired  after  the  passing  of  the 
statute.  This  construction  is  the  same  as 
that  put  upon  the  section  in  the  case  of 
In  re  March;  Mander  v.  Harris  (5),  and 
is  not  inconsistent  with  that  put  by  this 
Court  upon  the  same  section  but  a  differ- 
ent subjection  in  Weldon  v.  Winslow  (6). 
The  rule  rests  upon  a  broad  canon  of  con- 
struction which  is  nearly  as  old  as  the 
English  law. 

Brett,  M.B. — ^This  case  must  not  be 
taken  as  a  precedent  for  passing  by  the 
Divisional  Court  and  bringing  an  appeal 
direct  to  this  Court. 

Appeal  aJUowed, 

Solicitors — Caister  &  Shearman,  agents  for 
Paterson,  Cameron  &  Co.,  Edinburgh,  for 
plaintiff;  T.  White  &  Sons,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1885.    1  HARRIS  AND   ANOTHER  V.  JAOOBS, 

June  4.  J        MARCUS  and  cx)mpant.* 

Ship  and  Shipping — Demurrage — Char- 
ter-party —  Construction  —  "  Such  ready 
quay  berth  as  ordered  by  charterer" — 
Failure  of  Charterers  to  provide  Quay 
Berilh. 

A  charter-party  contained  a  clause  thai 
the  plaint^s*  ship  should  load  a  complete 
cargo  at  T,  and  then  proceed  to  London  or 
Tyne  Dock  "  to  such  ready  quay  berth  as 
ordered  by  charterers"  and  there  deliver  to 
Uie  affreighters  or  assigns;  demurrage  to 
be  ai  the  rate  of  30Z.  per  running  day.  On 
arrival  of  the  ship  at  the  MiUwaU  Doeks^ 
London^  a  delay  occurred  by  reason  of  there 
being  no  quay  berth  ready  to  receive  her. 
She  discharged  part  of  the  cargo  into 
lighters,  and  tlie  remainder  when  she  got 
into  a  quay  berth.  The  plaintiffs  claimed 
a  lien  on  the  cargo  in  respect  of  such  delay, 
and  deposited  the  cargo  with  the  dock  com- 
pany with  notice  not  to  deliver  the  same 
until  payment  of  the  amount  claimed. 
The  defendants,  who  were  the  ownere  of  the 
cargo  by  virtue  of  certain  delivery  orders 
from  the  charterers  or  their  assigns,  claimed 
delivery  of  the  cargo,  and  having  paid  to 
the  company  the  amount  claimed  by  the 
plaintiffs  gave  the  company  notice  not  to 
part  with  the  same  as  they  disputed  the 
plaintiffs*  lien: — ^Held,  that  the  defendants 
were  liable  for  the  amount  claimed,  cu  the 
word  "ready"  was  introduced  into  the 
charter-party  for  the  protection  of  the  plain- 
tiffs, and  tliat  the  defendants  were  in  the 
same  position  as  the  charterers,  who  under 
the  charter-party  were  bound  to  name  a 
quay  berth  to  receive  the  ship  as  soon  as  she 
was  ready  to  proceed  there. 

Appeal  by  the  defendants  from  a  judg- 
ment of  Mathew,  J.,  at  the  trial  without  a 
jury. 

By  a  charter-party  dated  the  21st  of 
June,  1883,  and  made  between  the  plain- 
tiffs, the  owners  of  the  steamer  Wimbiedon, 
and  E.  J.  Hough  &  Co.,  it  was  agreed  that 
the  Wimbledon  should  proceed  to  Tripoli, 
and  there  load  a  complete  cargo  of  esparto 

•  Cbram  Brett,  M.B.,  BaggaUay,  L. J ,  and 
Lindley,  L. J. 
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fibre  in  hydraulic  pressed  bales,  and  when 
80  loaded  should  proceed  to  London  or 
Tjne  Dock  "to  such  ready  quay  berth 
as  ordered  by  charterers,  and  be  always 
afloat»"  and,  certain  perils  and  casualties 
only  excepted,  **  there  to  deliver  the  fibre  to 
the  affireighters  or  assigns,"  freight  to  be 
paid  as  in  the  charter-party  mentioned. 
The  charter-party  also  contained  the  fol- 
lowing   clauses: — ''The    cargo    shall    be 
brought  to  and  taken  from  alongside  the 
steamer  at  affreightors'  risk  and  expense, 
and  in  accordance  with  custom  of  respec- 
tive ports.     Cargo  to  be  delivered  as  fast 
as  steamer  can  deliver,  weather  permitting, 
Sundays,  bank  holidays,  Good  Friday,  and 
Christmas  Day,  accidents,  excepted.     De- 
murrage to  be  at  the  rate  of  30^.  per 
running  day.     In  no  case,  unless  in  berth 
before  noon,  shall  the  lay-days  count  before 
the  day  following  that  on  which  the  vessel 
is  in  berth   at  porte  of  loading  and  dis- 
charging ready  to  load  or  deliver,  and 
notice    thereof  given    in    writing.      All 
liability  of  charterers  shall  cease  as  soon  as 
the  cargo  is  shipped  and  advance  (if  any) 
paid,  the  captain  or  owners  having  an 
absolute  lien  on  the  cargo  for  all  freight, 
dead  freight,  and  demurrage  in  respect 
thereof.      Penalty    for     non-performance 
proved  amount  of  damages,  but  not  exceed- 
ing amount  of  freight." 

The  Wimbledon  accordingly  proceeded 
to  Tripoli,  where  Giovanni  Cassar  &  Co. 
at  Tripoli,  on  behalf  of  the  charterers, 
shipped  a  cargo  of  810  tons  of  fibre  under 
a  bill  of  lading  dated  the  31st  of  July, 
1883,  whereby  the  goods  were  made 
deliverable  to  Hough  k  Co.  or  their  as- 
signs, they  paying  freight  on  the  goods 
and  performing  aU  other  conditions  as  per 
charter-party. 

The  Wimbledon  proceeded  with  the 
cargo  to  the  Millwall  Docks,  London,  as 
ordered  by  the  charterers,  where  she  ar- 
rived on  the  evening  of  the  13th  of  August, 
1883.  Some  delay  occurred  by  reason  of 
all  the  ready  quay  berths  being  occupied, 
and  she  began  to  discharge  her  cargo  into 
lighters,  but  finally  completed  the  unload- 
ing in  a  quay  berth.  The  plaintiff 
alleged  that  a  ready  quay  berth  was  not 
provided  at  the  dock  according  to  the 
charter-party ;  that  they  had  incurred  an 
expense  of  6M.  in  respect  of  such  delay, 
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being  at  the  rate  of  30/.  a  day  for  such 
delay ;  and  that  they  were  ready  to  deliver 
the  goods  pursuant  to  the  bill  of  lading  on 
payment  of  the  sum  of  60/. ;  and  as  that 
amount  was  not  paid,  they  proceeded  to 
exercise  their  lien  on  the  goods  for  the 
same. 

The  defendants,  who  were  the  owners  of 
the  goods,  claimed  delivery  of  the  goods 
by  virtue  of  deliveiy  orders  from  Hough  & 
Co.  or  their  assigns  under  and  by  virtue  of 
the  bill  of  lading,  and  disputed  the  lien 
and  the  amount  claimed. 

The  plaintifis  thereupon  deposited  the 
goods  with  the  dock  company  as  wharf  or 
warehouse  owners,  and  gave  the  company 
notice  in  writing  that  the  goods  were  to 
remain  subject  to  a  lien  for  demurrage 
payable  to  the  plaintifis  as  shipowners  to 
the  amount  mentioned  in  the  notice. 

The  defendante  in  order  to  obtain  de- 
livery of  the  goods  deposited  the  amount 
claimed  with  the  dock  company,  and  within 
fifteen  days  of  such  deposit  being  made 
gave  the  company  notice  in  writing  to 
retain  it,  as  they  did  not  admit  any  sum 
to  be  so  payable. 

The  plaintifis  in  the  action  claimed  a 
declaration  that  they  were  entitled  to  their 
lien  and  to  receive  the  sum  deposited,  and 
also  that  it  might  be  paid  over  to  them  by 
the  dock  company. 

*  At  the  trial  Mathew,  J.,  gave  judgment 
for  the  plaintifis  for  30/.,  the  plaintifis 
giving  up  their  claim  in  i*espect  of  one  of 
the  days. 

The  defendants  appealed. 

Gully,  Q,C,<,  and  Douglas  Walker,  for 
the  defendants. — ^The  question  is,  whether 
under  the  terms  of  the  charter-party  this 
sum  can  be  claimed  as  demurrage.  There 
is  no  case  which  precisely  decides  when 
the  lay-days  are  to  begin  to  run.  There 
was  no  delay  in  getting  into  a  ready  quay 
berth.  The  defendants  are  only  liable  if 
there  is  a  lien.  Each  case  must  depend 
upon  the  particular  words  of  each  contract. 
The  plaintifis  would  not  even  as  between 
themselves  and  the  charterers  have  any 
cause  of  action,  for  the  charterers  have 
committed  no  breach.  The  contingency 
that  the  dock  might  be  full  is  one  which 
was  in  the  contemplation  of  the  parties, 
and  would  not  give  any  cause  of  action 
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even  if  the  delay  was  of  such  a  kind  as  to 
be  in  the  nature  of  demurrage.  Murphy 
y.  Coffin  (1)  is  distinguishable  from  this 
case,  because  there  the  charter-party  did 
not  contain  a  clause  that  the  ship  was 
to  proceed  to  a  ready  quay  berth.  The 
destination  of  the  ship  here  is  a  ready 
quay  berth,  and  the  shipowners  have  not 
fulfilled  their  contract  until  she  has  got 
to  such  a  berth.  If  it  is  the  duty  of  the 
charterers  to  name  a  ready  quay  berth, 
the  remedy  of  the  shipowners  is  an  action 
for  damages  for  not  doing  so;  but  they 
cannot  claim  demurrage,  in  the  proper 
sense  of  the  word,  until  the  lay-days  have 
elapsed.  NtUon  v.  Bahl  (2)  and  San- 
guinetti  v.  The  Pacific  Steam  Navigation 
Company  (3)  were  also  referred  to. 

W,  Baugh  j^Uen  and  «/.  A,  Hamilton,  for 
the  plaintiffs. — The  very  object  of  putting 
into  the  charter-party  the  words  "ready 
quay  berth  "  was  to  meet  the  point  that  the 
charterers  undertook  that  there  should  be 
a  quay  berth  ready  when  the  ship  arrived 
at  her  place  of  destination.  Murphy  v. 
Coffin  (1)  deals  with  the  case  where  a  ship 
is  ordered  to  a  particular  tip  or  quay  berth. 
The  terminus  of  the  voyage  here  was  the 
Millwall  Docks,  London,  and  as  soon  as 
the  ship  arrived  there  she  had  performed 
her  contract.  The  charterers  undertook 
that  a  quay  berth  should  be  ready,  and  were 
in  default  in  not  naming  one.  As  soon 
as  the  defendants  began  to  take  delivery 
they  were  estopped  from  saying  the  ship 
was  not  in  berth  and  that  the  lay-days 
did  not  begin  to  run.  The  plaintiffs  bound 
themselves  to  discharge  the  ship  as  fast  as 
they  could,  and  when  once  they  shew  delay 
has  arisen  it  lies  upon  the  defendants  to 
shew  that  such  delay  was  reasonable. 

GuUy,  Q.C.f  in  reply. — The  words  were 
put  into  the  charter-party  for  the  benefit 
of  both  parties,  and  not  for  that  of  the 
shipowners  alone. 

Brbit,  M.R. — The  question  must  be, 
whether  as  between  the  shipowners' and 
the  charterers  the  latter  would  be  liable, 
and  to  what  extent.     The  charter-party  is 

(1)  Law  Rep.  12  Q.B.  D.  87. 

(2)  Law  Rep.  12  Ch.  D.  568,  at  pp.  683,  691 ; 
in  dom,prae.  50  Law  J.  Rep.  Cbanc.  411 ;  Law 
Rep.  6  App.  Cas.  38. 

(3)  46  Law  J.  Rep.  Q.B.  105;  Law  Rep. 
2  Q.B.  D.  238,  249,  251. 


an  extremely  difficult  one  to  oonstrae.  Is 
the  clause  pat  into  the  charter-party  in 
favour  of  the  shipowners  or  not  1  It  is 
in  express  terms — ^namely,  when  the  ship 
is  loaded  she  is  to  proceed  <'  to  such  ready 
quay  berth  "  as  ordered  by  charterers.  If 
the  words  had  been  "  to  such  quay  berth" 
they  would  have  been  in  £B.vour  of  the 
charterers,  but  as  the  word  ''ready"  is 
put  in  it  must  be  in  favour  of  the  ship- 
owners. The  meaning  of  the  dansethei^ 
fore  is  that  the  charterers  would  order  the 
ship  to  such  a  dock  and  such  a  quay  berth 
as  would  be  most  to  their  benefit,  but  that 
they  undertook  for  the  benefit  of  the  ship- 
owners that  such  quay  berth  should  be 
ready.  That  being  so,  the  charterers  bound 
themselves  to  name  a  quay  berth  to  receive 
the  ship  as  soon  as  she  was  ready  to  pro- 
ceed  there.  The  ship  would  be  ready  to 
go  into  a  quay  berth  as  soon  as  she  got 
into  the  Millwall  Docks.  Then  tbsre 
would  be  a  default  on  the  part  of  the 
charterers  if  a  quay  berth  was  not  ready 
to  receive  her. 

Demurrage  is  always  the  agreed  damages 
to  be  paid  for  the  delay  of  the  ship  by  the 
default  of  the  charterer  either  at  the  com- 
mencement or  the  end  of  the  voyage.  It 
may  also  arise  at  any  intermediate  port  on 
any  part  of  the  voyage.  Here  there  was 
a  delay  at  the  end  of  the  voyage  by  the 
default  of  the  charterers.  That  is  not 
strictly  demurrage,  but  is  in  the  natuie  of 
demurrage.  The  clause  in  question,  within 
its  true  meaning  and  construction,  would 
comprise  such  damage  for  such  a  defisuilt^ 
and  if  the  default  had  been  made  by  the 
charterers  it  would  have  been  covered  by 
the  damage  clause,  and  the  shipowners 
would  have  been  entitled  to  30/.  a  day* 
The  liability  of  the  defendants,  therefOTO, 
was  here  to  be  measured  by  the  same 
liability  as  that  of  the  charterers  if  thqr 
had  been  the  defendants.  The  defendants 
are  therefore  liable,  and  the  appeal  must 
be  dismissed. 

Baggallat,  L.J.  —  I  am  of  the  same 
opinion.  The  word  "ready"  was  intro- 
duced into  the  charter-party  in  order  to 
protect  the  shipowners. 

LiNDLEY,  L.  J. — ^I  am  of  the  same  opi- 
nion.* As  soon  as  one  is  satisfied  that  the 
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word  "  ready "  was  put  into  the  charter- 
jMirty  to  protect  the  shipowners,  the 
charterers  are  bound  to  provide  a  quay 
berth,  or  pay  damages  for  not  doing  so. 

Appeal  dismissed. 

Solicitors — Ljne    k.    Holman,  for  appellants; 
Ingledew,  Inc.;  &  Colt,  for  respondents. 
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[IN  THE  COURT  OP  APPEAL.] 
1885.       1  THE    LONDON    AND     YORKSHIRE 

June  25.  j  *  bank  v,  cooper  and  others.* 

Practice  —  Inspection  of  Documents — 
Company — Documents  in  Possession  of 
LiquidUUor  after  Dissolution — Action  on 
Joint  and  Severed  Promissory  Note  made 
by  Directors, 

One  of  several  defendants  stated  in  his 
affidavit  of  documents  that  certain  docu- 
ments were  in  his  possession  or  power,  but 
that  lie  had  no  property  in  them.  The 
affidavit  further  stated  that  he  objected  to 
produce  them,  on  the  ground  that  he  origin- 
ally  had  the  custody  of  them  as  the  liqui- 
dator appointed  in  t/ie  tcinding-up  of  a 
eotnpany.  The  L'juiliUion  proceedings 
had  come  to  an  end,  the  company  Jiad  been 
dissolved  before  the  commencement  of  an 
action  on  a  joint  and  several  promissory 
note  made  by  the  defendants  as  directors  oj 
the  company  to  secure  repayment  of  any  sums 
which  might  become  due  from  the  company 
to  the  plaintiffs : — Held,  that  the  plaintiffs 
were  entitled  to  an  order  on  the  defendant 
to  produce  the  documents  for  inspection^  as 
he  was  a  person  who,  being  bound  under 
section  155  of  the  Companies  Act,  1862, 
to  keep  the  same  for  a  period  of  five  years 
from  the  date  of  the  dissolution  of  the 
company,  had  an  ahsohUe  control  over 
them. 

Appeal  from  a  decision  of  the  Divisional 
Court 

Action  to  recoYer  the  amount  due  on  a 
promissory  note,  which  was  alleged  to 
naye  been  made  by  the    defendants  as 

*  Coram  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 


security  for  the  repayment  of  money  due, 
or  which  might  become  due,  to  the  Bank 
from  the  Liverpool  Property  Company, 
Limited. 

An  order  for  discovery  of  documents 
having  been  obtained  by  the  plaintiffs,  one 
of  the  defendants,  Wing,  made  an  affidavit 
which  contained  the  following  statement : 
— "  I  have  in  my  custody,  but  not  other- 
wise than  as  hereinafter  mentioned  in  my 
possession  or  power,  the  documents  re- 
lating to  the  matters  in  question  in  this 
action  set  forth  in  the  third  schedule 
hereto.  I  have  not,  and  I  never  had,  any 
property  in  the  said  documents  myself.  I 
originally  had  the  custody  of  the  said 
documents  merely  as  the  secretary  and 
on  behalf  of  the  Liverpool  Property  Com- 
pany (Limited),  (the  plaintiffs'  principal 
debtors  in  the  pleadings  in  this  action 
mentioned);  and  I  now  have  the  custody 
of  the  said  documents  merely  as  the 
liquidator  appointed  in  the  winding-up  of 
the  said  Liverpool  Property  Company 
(Limited),  under  the  provisions  of  the 
Companies  Acts,  1862  to  1883.  I  object 
to  any  order  being  made  upon  me  for  the 
production  of  the  documents  in  the  third 
schedule  mentioned,  on  the  ground  that 
my  custody  thereof  as  hereinbefore  men- 
tioned is  not  such  a  possession  as  imposes 
upon  me  a  liability  to  produce  the  same 
to  the  plaintiffs  under  an  order  for  dis- 
covery in  this  action."  The  documents 
set  forth  in  the  third  schedule  included 
the  bankers'  pass-book  and  the  directors' 
minute-book  of  the  Liverpool  Property 
Company  (Limited). 

It  was  admitted  that  although  the 
defendant  had  been  the  liquidator  of 
the  company,  and  the  books  had  come 
into  his  custody  as  such  liquidator,  the 
liquidation  proceedings  had  come  to  an 
end  and  the  company  had  been  dissolved 
before  the  commencement  of  the  action. 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Field,  J.),  reversing  a  decision 
of  Pollock,  B.,  in  chambers,  ordered  the 
documents  to  be  produced  for  inspection. 

The  defendants  appealed. 

B.  0.  B,  Lane,  for  the  defendant  Wing. 
— ^The  defendant  Wing  only  holds  these 
documents  as  trustee  for  the  company,  of 
which  he  was  the  liquidator.    The  mere 
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physical  possession  of  the  documents  is 
not  sufficient.  The  action  is  against 
several  defendants,  of  whom  Wing  is  one, 
on  a  joint  and  several  promissory  note 
made  hy  them  as  the  directors  of  the 
company.  Wing  does  not  hold  the  docu- 
ments in  his  own  individual  interest,  and 
therefore,  as  they  are  not  in  the  control  of 
the  defendants,  they  are  not  within  the 
rule  as  to  inspection,  and  no  order  for 
their  production  ought  to  be  made.  The 
Companies  Act,  1862  (25  k  26  Vict.  c. 
89),  88.  94,  154,  and  155,  and  Buckley  on 
the  Companies  Acta  (4th  ed.),  at  p.  241, 
were  referred  to. 

Forbes^  Q.C.,  and  C.  Gould,  for  the  de- 
fendant Cooper. 

T,  U.  HaU,  for  the  plaintiffs,  was  not 
called  on. 

Brett,  M.R. — ^The  question  is  whether 
Wing  is  bound  to  produce  for  inspection 
the  documents  which  have  been  set  forth 
in  an  affidavit  of  documents  and  must  be 
taken  as  admitted  to  be  pertinent  to  the 
plaintiffs'  case.  It  has  been  contended 
that  an  order  cannot  be  made  for  their 
production,  upon  the  ground  that  although 
they  are  in  his  possession  they  are  not  in 
his  control.  Prima  facMy  as  they  are  in 
his  possession,  they  are  in  his  control ;  but 
this  may  be  met  by  shewing  that  they  are 
in  his  possession  as  the  servant  or  agent  of 
some  other  person  who  has  legal  authority 
to  say  that  he  shall  not  produce  them. 
But  that  person  must  be  some  one  who 
has  control  over  him  and  can  prevent  the 
documents  being  produced.  It  was  con- 
tended that  the  documents  belonged  to  a 
company  of  which  Wing  was  a  director, 
but  he  had  also  been  appointed  the  liqui- 
dator of  the  company,  and  the  liquidation 
proceedings  having  come  to  an  end  and 
the  company  having  been  dissolved,  the 
documents  remained  in  his  hands.  He  is 
therefore  a  person  who  under  section  155 
of  the  Companies  Act,  1862,  is  bound  to 
keep  them  for  five  years  in  order  that  they 
may  be  used  by  any  person  who  has  or 
claims  an  interest  in  them,  and  at  the 
end  of  that  period  he  will  no  longer  be 
answerable  for  them.  They  are  therefore  in 
his  possession  and  he  is  bound  to  keep  them. 
There  is  no  person  in  existence  who  can 
either  actually  or  legally  give  any  order 


in  respect  to  them ;  Wing  is  therefore, 
under  the  circumstances,  the  sole  and 
absolute  master  of  the  documents  for  five 
years,  and  as  he  has  an  absolute  control 
over  them  he  is  bound  to  produce  them. 

Baggallat,  L.J. — I  am  of  the  same 
opinion.  Wing  was  a  proper  party  to  the 
action,  and  is  therefore  bound  to  prodnce 
the  documents  which  are  in  his  posaession, 
power,  or  control.  We  find  from  the 
different  sections  of  the  Companies  Act, 
1862,  and  from  the  events  which  have 
happened,  that  the  documents  are  in  his 
control. 

BowEN,  L.  J. — I  am  of  the  same  opinion* 
These  documents  are  in  both  the  control 
and  possession  of  Wing.  It  is  not  neces- 
sary to  consider  whether  he  has  any  pro- 
perty in  them. 

Brett,  M.R. — I  cannot  conceive  that 
the  property  in  goods  which  belonged  to  a 
corporation  which  has  been  put  an  end  to 
is  in  the  mere  members  of  that  corpora- 
tion. 

Appeal  dismissed. 


Solicitors — Deacon,  Son  &  Gibson,  agents  for 
Vickers,  Sons  k  Brown,  Sheffield,  for  pUun- 
tiffs;  J.  &  B.  Gole,  agents  for  Pashley 
&  Hopkinson,  Rotherham,  for  defendantR; 
Jaqaes,  Layton  Sc  Jaqaes,  agents  for  Cooper 
&  Porrett,  Sheffield,  for  defendant  W.  Wing, 


[IN  THE  COURT   OF  APPEAL.] 

{THE  QtJEEK  (on  the  prosecution 
of  the  JUSTICES  OP  deyon) 
V.  THE  LOCAL  GOYERNMEKT 
BOARD. 

Highways  —  Main  Roads —  Turnpike 
Roads — Provisional  Order  dedaring  a 
Main  Road  to  be  a  Highway — Time  for 
Application/or — Local  Government  Board 
— Highways  and  Locomotives  Amendment 
Act,  1878  (41  d'  42  Viet.  c.  77),  ss.  13 
and  16. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  104.] 
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/SVENSDEN  AND  OTHEBS 
V.  WALLACE  BROTHERS. 

Ship  and  Shipping — General  Average 
— Part  of  Refuge — Expense  of  reloading 
Cargo. 

A  vessel  having  suffered  a  particular 
average  loss,  the  eaptain^  acting  properly 
for  the  safety  of  ike  common  adventure^ 
put  into  a  port  of  refuge  and  unloaded 
the  cargo.  The  vessel  was  then  repaired^ 
reloaded f  and  completed  her  voyage: — Held 
(affirming  the  decision  of  the  Court  of 
Appeal)^  that  the  expense  of  reshipping 
the  cargo  was  not  chargeaMe  to  general 
average. 

Whether  the  expenses  incurred  for  pilot- 
age and  other  charges  in  leaving  port  were 
the  subject  of  general  average  was  not 
decided. 

This  was  an  appeal  from  a  dedsion  of 
the  Court  of  Appeal  which  reversed  one 
of  Lopes,  J.  The  case  is  reported  in  the 
Coorts  below— 52  Law  J.  Rep.  Q.B.  396 ; 
53  ibid.  385 ;  Law  Rep.  11  Q.B.  D.  616 ; 
ibid.  13  Q.B.  D.  69. 

A  vessel  on  a  voyage  from  Rangoon  to 
Liverpool  sprang  a  leak,  which  made  it 
dangerous  to  continue  the  voyage.  The 
captain,  acting  for  the  safety  of  ship  and 
cai^,  pat  into  the  port  of  St  Louis  in 
Mauritius.  While  the  ship  w;as  in  har- 
bour  the  water  continued  to  rise,  and  for 
the  common  safety  the  cargo  was  unloaded. 
The  vessel  was  then  taken  into  dry  dock 
and  repaired,  after  which  she  reloaded  and 
completed  her  voyage. 

The  questions  raued  on  this  appeal  were 
whether  the  cargo  was  liable  to  a  general 
average  contribution  in  respect  of  the  ex- 
penses of  reloading  and  pilotage  and  other 
charges  in  leaving  port.  Lopes,  J.,  held 
that  it  was,  the  Court  of  Appeal  that  it 
was  not. 

^  The  House  found  it  unnecessary  to  de- 
cide  more  than  the  question  as  to  the 
expense  of  reloading. 

C.  BusseU,  Q.C.,  and  Cohm,  Q.C.  (H.  D. 

FofT  with  them),  for  the  appellants. — The 

question  raised  on  this  appeal  is  a  new 

one — ^namely,  whether  when  a  ship  puts 

Vol.  54.— Q.B. 


into  a  port  of  distress  the  cost  of  storing 
the  cargo  during  repairs,  reloading,  and 
leaving  port  to  resume  the  voyage  are  the 
subject  of  general  average.  The  appellants 
rely  on  Atwood  v.  Sellar  (1). 

The  only  difference  between  that  case 
and  this  is  that  in  Atwood  v.  Sellar  (1) 
the  mast  had  been  cut  down.  Had  it 
been  blown  away  the  two  cases  would 
have  been  identical.  The  practice  of  ave- 
rage adjusters  not  to  treat  these  expenses 
as  general  average  was  relied  upon  by 
Manisty,  J.,  who  dissented  in  Atwood  v. 
Sellar  (1).  Here  the  attempt  to  prove 
such  practice  failed.  The  appellants'  ad- 
juster was  Mr.  Lowndes,  the  ''eminent 
adjuster"  referred  to  in  Atwood  v.  Sellar 
(1).  The  reasoning  of  Cockbum,  C.J., 
and  Thesiger,  L.  J.,  is  wholly  applicable  to 
the  present  case,  and  does  not  turn  at  all 
on  points  in  which  the  cases  differ.  The 
true  principle  is,  that  if  the  expenses  are 
incidental  to  the  sacrifice  they  are  the 
subject  of  general  average.  Here  admit- 
tedly the  sacrifice— namely,  the  deviation — 
was  voluntary  in  the  special  sense  of  the 
term — that  is,  what  a  prudent  man  would 
think  it  necessary  to  do.  It  was  also  ex- 
traordinary, though  that  is  not  essential. 
The  expenses  of  storing  and  reloading  are 
incidental  to  going  into  port  for  repair. 
The  whole  expense  was  incurred  when  the 
step '(the  deviation)  was  taken  which  led 
to  them.  In  Job  v.  Langton  (2),  a  case 
of  voluntary  stranding,  it  was  admitted  in 
argument  that  the  whole  expense  was  the 
subject  of  general  average — ^that  is,  that 
the  stranding,  unloading,  reloading,  ^., 
must  be  treated  as  one  operation:  see 
Lowndes  on  General  Average  (3rd  ed.),  106, 
110,  111. 

In  order  to  ascertain  what  consequences 
of  a  general  average  act  are  the  subject 
of  general  average,  it  is  necessary  to  teke 
into  account  what  was  in  the  contempla- 
tion of  the  master  when  he  made  the  sacri- 
fice. In  the  old  times  the  merchants  were 
generally  on  board  and  were  consulted: 
see  Lau}s  of  Oleron^  art.  9,  Lowndes  on 
General  Average^  p.  48.  Now  the  master 
has  to  decide,  and  he  ought  to  be  free  from 

(1)  48  Law  J.  Bep.  Q.B.  466 ;  49  ibid.  Q.B 
515;  Law  Rep.  4  Q.B.  D.  342;  ibid.  6  Q.B.  D 
286. 

(2)  6  B.  &  B.  779 ;  26  Law  J.  Rep.  Q.B.  97. 
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considerations  wHch  might  prejudice  him 
and  prerent  his  taking  the  most  beneficial 
course. 

There  are  no  very  early  authorities.  The 
oldest  is  Da  Costa  v.  Newnham  (3),  in 
1788,  where  the  same  point  arose  as  here. 
That  was  followed  in  Plummer  v.  WUdman 
(4)  in  1815.  In  Power  v.  WhUmore  (5), 
in  1816,  it  was  held  that  the  expense  of 
repairing  was  not  general  average  unless 
the  damage  was  voluntary.  Abbott  on 
Shipping  (5th  ed.),  paragraph  headed 
"Ship's  Expenses  m  Port  of  Refuge"; 
3  KenCs  Commentaries,  235  ;  2  AmovMs 
Marine  Insurance  (2nd  ed.),  ss.  335,  336, 
where  HaUett  v.  Wigram  (6)  is  discussed ; 
Philippa  on  Insurance,  ss.  1320,  1326. 
The  only  other  direct  authority  is  Aiwood 
V.  Sellar  (1).  In  Job  v.  Langton  (2)  Lord 
Campbell  expressed  the  opinion  that  these 
expenses  could  not  be  distinguished  from 
those  incurred  in  repairs.  But  in  America 
they  are  treated  as  general  average,  while 
repairs  (except  where  the  loss  is  voluntary) 
have  never  been  so  treated — Moran  v. 
Jones  (7),  BaUy  on  General  Avera>ge,  pp. 
35,  42  (rule  16). 

Formerly  average  adjusters  were  strongly 
against  allowing  as  general  average  the 
consequences  of  genial  average  acts — 
Stewart  v.  The  West  India  and  Pacific 
Steamship  Company  (8) ;  but  the  practice 
has  been  altered  since  The  Whitecross  Wire 
Company  v.  Savill  (9). 

Webster,  Q.C.,  and  Myburgh,  Q,C.  {J. 
Gorell  Barnes  with  them),  for  the  respon- 
dents.— The  principle  must  be  either — 
1.  That  the  original  cause  is  to  govern 
the  allocation  of  the  expenses ;  or,  2.  That 
no  expenses  are  general  average  unless 
they  were  themselves  necessary  to  avert  a 
common  peril.  The  Court  of  Appeal  have 
treated  Atwood  v.  SeUar  (1)  as  decided 
upon  the  first  of  the  above  principles.  If 
80,  it  was  wrongly  decided;  if  not,  it  does 
not  include  the  present  case.    The  second 

(3)  2  Term  Rep.  407. 

(4)  3  M.  &  8.  482. 
(6)  4  M.  &  S.  141. 

(6)  9  Com.  B.  Rep.  680;  19  Law  J.  Rep.  C.P. 
281. 

(7)  7  E.  &  B.  623 ;  26  Law  J.  Rep.  Q.B.  187. 

(8)  42  liaw  J.  Rep.  Q.B.  84, 191 ;  Law  Rep. 
8  Q.B.  88,  362. 

(9)  61  Law  J.  Rep.  Q.B.  426  f  Law  Rep, 
8Q.B.  D.  663.  ^ 


principle  is  the  true  one.  It  cannot  be 
right  that  these  expenses  should  be  general 
average,  for  it  is  not  necessarily  for  the 
benefit  of  the  cargo  that  it  should  be  car- 
ried forward  in  the  same  ship.  Suppose  a 
vessel  bound  from  India  to  London  obliged 
to  put  into  Falmouth,  the  cai^  owner 
would  not  want  to  wait  till  the  repairs 
had  been  executed.  The  repairs  are  in 
&ct  done  to  enable  the  freight  to  be  earned^ 
not  for  the  common  benefit,  except  in  such 
a  case  as  putting  in  to  a  desert  island 
where  no  other  ship  is  likely  to  call ;  in 
which  case  the  whole  expense,  indnding 
repairs,  might  be  general  avenge.  Here 
the  master  might  have  sent  the  goods  for- 
ward in  another  ship  in  order  to  earn  the 
freight.  As  to  the  ship-owner's  duty  in 
respect  to  repairs  see  Moss  v.  Smith  (10), 
Benson  v.  Chapman  (11),  Benson  v.  Bun- 
can  (12),  Shipton  v.  Thornton  (13),  AbboU 
on  Shipping  (5th  ed.),  241,  and  WUson  v. 
The  Bank  of  Victoria  (14).  The  judg- 
ment of  Cockbum,  C.J.,  in  Atwood  v. 
Sellar  (1)  was  not  adopted  by  the  Court  of 
Appeal.  In  Worms  v.  Storey  (15),  cited 
by  Cockbum,  C.J.,  the  question  waa  one 
of  damage  to  cargo  by  reason  of  the  ship, 
after  going  into  port,  putting  to  sea  again 
in  an  unseaworthy  state.  It  was  held 
that  she  must  repair  or  abandon  the  voy- 
age— Be  Cuadra  v.  Swann  (16).  The 
appellants'  contention  ignores  the  ship- 
owner's obligation  to  repair.  BeloTe  Atwood 
V.  Sellar  (1)  adjusters  always  treated  ge- 
neral average  as  ceasing  fix>m  the  point 
when  the  goods  are  in  safety. 

The  text-books  are  very  unsatiafactoiy ; 
the  expressions  vary  in  the  different  edi« 
tions,  and  are  not  always  supported  by  the 
authorities  dted.  The  passage  in  Lex 
Mercaiaria,  cited  in  Da  CoHa  v.  I^ewnkam 
(3)  and  in  the  argument  in  Plummer  v. 
WUdman  (4),  probably  only  lays  down 
the  law  of  foreign  countries,  and  seems  to 

(10)  9  Com.  B.  Rep.  91 ;  19  Law  J.  Eep.  C,P. 
225. 

(11)  2  H.L.  Cas.  696. 

(12)  3  Ezch.  Rep.  644  ;  18  Law  J.  Rep.  Ezch. 
169. 

(13)  9  Ad.  &  E.  314 ;  8  Law  J.  Rep.  Q.B.  73. 

(14)  36  Law  J.  Rep.  Q.B.  89  j  Law  Rep. 
2  Q.B.  203. 

(15)  11  Exch.  Rep.  427;  25  Law  J.  Rep. 
Exch.  1. 

(16)  16  CJom,  B,  Rep,  (H3.)  772, 
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be  borrowed  from  Riceard  Nigoce  d^Arn^ 
Bierdam^  p.  280.  Da  Costa  v.  Neumham 
(3)  is  in  the  appellants'  fiavour,  bnt  has 
been  discredited — Birkley  v.  Preagrave  (17). 
In  principle  the  expenses  incarred  for 
landing  and  storing  the  cargo  onght  not 
to  be  general  average;  but  there  is  a 
custom  so  to  treat  them,  and  the  respon- 
dents have  not  disputed  it.  The  common 
benefit  to  be  looked  to  is  the  putting  in 
safety,  not  the  completing  the  voyage — 
UaU^  V.  Wigram  (6),  HaU  v.  Janaon  (18), 
Job  V.  Lofton  (2),  WaUhsw  v.  Mamrojani 
(19),  Harrison  v.  The  Bank  oj  Australasia 
(20;,  and  The  Bona  (21). 

If  the  line  is  not  to  be  drawn  at  the 
cesser  of  common  peril,  then  the  unload- 
ing and  reloading  ought  to  be  treated  as 
accessories  of  the  repairs,  and  be  general 
or  particular  average  according  as  the 
repairs  are.  Either  way  the  respondents 
succeed. 

Cohen,  Q.C.,  in  reply. 

Cur,  adv.  vuU, 

Lord  Blackburn  (on  May  12). — The 
question  intended  to  be  brought  before 
this  House  is  raised  in  a  somewhat  nn* 
usual  way. 

The  appellants  (plaintiffs  below)  are  the 
owners  of  a  vessel,  the  Olaf  Trygvcuon. 
The  nationality  of  the  vessel  is  imma- 
terial. She  took  on  board  at  Rangoon  a 
cargo  of  rice.  A  bill  of  lading  for  the 
whole  cargo  was  signed,  of  which  the 
material  part  is  as  follows  : — ''Shipped  in 
good  order  and  well-conditioned  by  the 
Bombay  Burmah  Trading  Corporation 
(Limited),  in  and  upon  the  good  ship 
called  the  Olaf  Trygvason,  now  riding  at 
anchor  in  the  Bangoon  river,  and  bound 
for  Scilly,  Falmouth,  Plymouth,  or  Cowes 
for  orders,  thirteen  thousand  five  hundred 
and  eighty-three  bags  cargo  rice,  to  be 
delivered  in  the  like  good  order  and 
well  conditioned  at  the  port  of  discharge 
(the  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and    every  other    dangers    and 

(17)  1  East,  220. 

(18)  4  K.  &  B.  600 ;  24  Law  J.  Rep.  Q.B.  97. 

(19)  39  Law  J.  Bep.  Kxch.  81 ;  Law  Bepw 
5  Exch.  116. 

(20)  41  Law  J.  Rep.  Exch.  36;  Law  Rep. 
7  Exch.  60. 

(21)  6  Asp.  Har.  Law  Gas.  269. 
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accidents  of  the  seas,  rivers,  and  naviga- 
tion of  whatsoever  nature  and  kind  ex- 
cepted) unto  order  or  to  its  assigns. 
Freight  for  the  said  goods  payable  as  per 
charter-party."  The  ship  was  ordered  to 
Liverpool. 

The  respondents  (defendants  below)  are 
merchants  in  London  who  purchased  the 
cargo  of  rice  and  became  assignees  of  the 
bill  of  lading.  On  the  arrival  of  the  ship 
at  Livei'pool  the  respondents,  as  holders 
of  the  bill  of  lading  and  consignees  of  the 
whole  cargo,  were  entitled  to  have  the 
cargo  delivered  to  them  on  discharging 
the  lien  of  the  shipowners.  But  the  cap- 
tain had  a  lien  on  it,  not  only  for  the 
freight,  as  to  which  there  was  no  dispute, 
but  also  for  the  payment  of  such  disburso- 
ments  as  formed  a  charge  on  the  cargo, 
as  to  the  amount  of  which  there  was  and 
is  a  dispute,  and  also  for  any  amount 
which  the  cargo  had  to  contribute  to 
general  average,  as  to  the  amount  of 
which,  also,  there  was  and  is  a  dispute. 

This  often  occurs,  and  it  gives  rise  to  a 
di£Biculty  which  is  well  expressed  in  the 
preamble  to  the  average  bond  signed  in 
this  case  : — '^  Whereas  &e  said  ship  lately 
arrived  in  the  port  of  Liverpool  on  a 
voyage  from  Bangoon,  and  it  is  alleged 
that  during  such  voyage  she  met  with 
bad  weather  and  sustained  damage  and 
loss,  and  that  sacrifices  were  made  and 
expenditure  incurred  which  may  form  a 
charge  on  the  cargo  or  some  part  thereof, 
or  be  the  subject  of  a  general  average 
contribution,  but  the  same  cannot  be  im- 
mediately ascertained,  and  in  the  mean- 
time it  is  desirable  that  the  cargo  should 
be  delivered." 

The  mode  in  which  this  difficulty  is 
commonly  dealt  with  has,  at  least  for 
more  than  eighty  years  (see  Myer  v.  Van 
der  Deyl  (22)),  been,  that  the  captain 
agrees  to  give  up  his  lien  on  payment  of 
the  freight  payable  on  delivery,  and  the 
various  consignees  of  the  caigo  agree,  in 
consideration  thereof  (and  if  required,  give 
security),  to  pay  to  the  owners  of  the  ship 
the  proper  proportion  of  any  particular  or 
other  charges  which  may  be  chargeable  on 
their  respective  consignments,  or  of  any 
general  average  to  which  the  owners  of 

(22)  Abb.  on  Shipping,  5th  ed.  869. 
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sach  consignmeDt  as  such  maj  be  liable. 
As  in  the  present  case  there  was  only  one 
owner  of  the  whole  cargo,  and  no  dispute 
as  to  either  the  quantity  of  the  cargo  or 
the  amount  of  the  freight,  this  left  only  two 
things  to  be  determined — the  amount  of 
the  special  charges  on  the  cargo  which 
were  payable  by  the  respondents,  and  the 
amount  of  the  general  average  charges  of 
which  the  respondents  have  to  pay  the 
proportion  payable  in  respect  of  the  cargo 
and  of  the  freight  paid  in  advance  at 
Bangoon,  which  in  efiect  was  a  part  pay- 
ment of  the  price  of  so  much  of  the  cargo, 
the  proportion  payable  in  respect  of  the 
ship  and  of  the  freight  not  yet  paid  being 
payable  by  those  interested  in  them. 

The  facts  as  to  what  took  place  on  the 
voyage,  what  were  the  disbursements 
actually  made,  and  under  what  circum- 
stances they  were  made,  cannot  be  proved 
by  legal  evidence  without  much  delay  and 
expense;  but  at  least,  when  there  is  no 
suspicion  of  fraud  or  falsehood,  the  ship's 
papers  enable  an  average  adjuster  of  com- 
petent skill  to  approximate  to  them  suffi- 
ciently to  decide  the  case  as  an  arbitrator,  if 
the  parties  choose  to  give  him  authority  so 
to  act,  or,  if  they  do  not  so  authorise  him, 
to  apply  the  principles  generally  acted  on 
by  average  adjusters  so  as  to  produce -a 
practical  result  on  which  the  parties  can, 
and  generally,  if  the  average  adjuster  is  of 
repute,  do  act,  as  having  the  moral  weight 
of  an  award,  though  either  party  may,  if 
they  please,  question  his  findings  either  of 
fiact  or  of  law,  for  it  is  not  an  award. 

In  the  present  case  two  firms  of  repute, 
Lowndes  &  Ryley  of  Liverpool,  and  W. 
Bichards  &  Son  of  London,  were  em« 
ployed  to  prepare  adjustments.  Each,  as 
is  usual,  prefixed  to  the  statement  extracts 
from  the  ship's  papers,  shewing  the  state 
of  facts  on  which  they  acted.  These  are 
almost  identical ;  and  I  think,  looking  at 
the  two  adjustments,  they  are  agreed  up 
to  a  certain  point — and  if  it  is  open  to  me 
to  form  my  opinion  from  the  ship's  papers, 
I  should  say  that,  so  far,  no  reasonable 
person  could  differ  from  them. 

The  vessel  sailed  from  Bangoon  on  the 
30th  of  March,  1880.  She  took  the  ground 
at  low  tide,  but  got  off  at  high  tide,  and 
proceeded  on  her  voyage  after  this  acci- 
dental stranding.     Till  the  19th  of  May 


she  continued  on  her  voyage,  and  on  that 
day  she  deviated  from  Uie  course  of  the 
voyage  and  ran  for  Mauritius.  During 
these  seven  weeks  she  encountered  strong 
winds  and  heavy  seas,  which  caused  the 
ship  to  strain,  and  labour,  and  make 
water.  There  was  nothing,  however,  be- 
yond ordinary  perils  of  the  seas,  except 
that  some  spars  and  canvas  were  sacrificed 
in  order  to  erect  a  windmill  to  assist  in 
working  the  pumps.  The  cost  of  replacing 
those,  less  the  usual  allowance  of  one 
third  new  for  old,  about  10^.,  is  allowed  in 
general  average  by  both  adjusters.  But 
it  is  dear  that  the  vessel  did  not  run  fw 
Mauritius  on  account  of  the  windmill, 
and,  except  as  evidence  confirmatory  of 
the  extent  to  which  she  was  leaking  by 
the  19  th  of  May,  this  is  not  matenaL 
Had  the  deviation  not  been  justified  by  a 
sufficient- cause  it  would  have  rendered  the 
shipowners  liable  (see  Davis  v.  Garrett 
(23)),  and  therefore  it  is  important  to  see 
what  was  the  state  of  the  vessel  on  the 
19  th  of  May.  Not  only  was  she  leaking, 
at  the  rate  of  nine  inches  an  hour,  but 
when  she  came  to  anchor  on  the  22nd  in 
the  harbour  of  St.  Louis  she  was  found 
in  the  harbour  to  be  making  10^  inches 
of  water  per  hour ;  so  that,  though 
there  is  no  extraordinary  weath»  no- 
ticed, the  leak  had  in  that  day  and 
a  half  increased  greatly,  and  it  was  ne- 
cessary to  hire  a  considerable  number  of 
shore  labourers,  who  were  employed  to 
pump  her.  The  surveyors,  who  saw  her 
on  the  22nd  whilst  afloat  in  the  harbour, 
found  her  still  making  lOj^  inches  an 
hour,  and  recommended  the  cargo  to  be 
discluurged  until  the  leak  stopped,  or  the 
vessel  became  sufficiently  lightened  to  be 
placed  in  dry  dock.  On  .the  4th  of  June, 
the  whole  cargo  with  the  exception  of 
about  a  hundred  tons  having  been  disr 
charged,  the  surveyors  again  examined 
her,  and  found  the  vessel  still  making 
seven  inches  of  water  per  hoar.  They 
recommended  the  vessel  to  be  put  in  diy 
dock  for  further  examination  of  hw  bot- 
tom, which  was  done. 

It  seems  impossible  to  come  to  any  other 
conclusion  than  that  the  vessel,  though 
perhaps  she  might  have  reached  her  dcsti- 

(23)  6  Bing.  716. 
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nation  with  Buch  a  leak,  would  have  been 
in  great  danger,  and  consequently  that  it 
was  quite  justifiable  to  run  into  St.  Louis ; 
nor  can  it^  I  think,  be  disputed  that  every- 
thing which  was  done  after  the  vessel 
came  into  harbour  until  the  vessel  was 
removed  into  the  dry  dock  was  reasonably 
done  with  a  view  to  the  common  safety  of 
ship,  cargo,  and  freight,  which,  while  such 
a  lesLk  existed,  were  not  in  safety  even  in 
the  harbour.  Both  adjusters  must  have 
agreed  on  this,  for  I  find  that  each  of  them 
allows  as  general  average  all  the  extra  ex- 
penses up  to  that  date,  including  port  dues 
and  pilotage  inwards,  the  hire  of  the 
labourers  who  pumped,  the  expenses  of  the 
survey,  and  the  expense  of  landing  the 
portion  of  the  cai^  unshipped  between  the 
22nd  of  May  and  the  4th  of  June,  as  well 
as  tho  cost  of  replacing  the  spars,  &c., 
sacrificed  to  make  a  windmill,  amounting, 
in  the  whole,  in  round  numbers  to  nearly 
300/.  to  general  average.  And  if  that  had 
been  all,  there  would  have  been  no  differ- 
ence between  them,  and  probably  no  dis- 
pute between  the  parties.  But  a  difference 
— which  any  one  who  has  read  the  case  of 
AttDOod  V.  Sellar  (1),  and  who  was  aware 
that  the  members  of  the  firm  of  W. 
Richards  &  Sons  are  leading  members  of 
the  association  mentioned  in  the  5th  para- 
graph of  the  Special  Case  there  stated,  and 
that  Mr.  Lowndes  was  the  eminent  average 
adjuster  mentioned  in  the  6th  paragraph, 
must  have  anticipated — arose.  Messrs. 
Lowndes  A  Ryley  charged  to  general 
average  the  expenses  of  warehousing  and 
insuring  the  cargo  when  on  shore,  amount- 
ing in  round  numbers  to  190^,  and  the 
expenses  of  reshipping  the  caigo,  amount- 
ing in  round  numb^  to  446/.,  and  the 
outward  dock  dues,  amounting  in  round 
numbers  to  20/.,  and  the  outwa^  pilotage, 
about  5/.  They  charged  about  30/.  as  specud 
average  to  cargo,  and  nothing  to  freight. 
Messrs.  W.  Kichards  <&  Sons  charged  the 
expenses  of  the  cargo  on  land,  amounting 
in  round  numbers,  as  already  stated,  to 
190/.,  to  cargo,  as  well  as  the  smaller  item 
of  30/.,  as  to  which  there  is  no  controversy ; 
and  the  other  items  which  Messrs.  Lowndes 
charge  to  general  average,  amounting  in 
round  numbers  to  near  500/.,  to  freight. 

Both  agree  in  charging  the  expenses  of 
taking  the  ship  into  dry  dock,  and  the 
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much  more  heavy  expenses  of  repairing 
the  vessel,  amounting  altogether  to  1,866/., 
to  ship  and  owners  of  cargo,  so  that  there 
is  no  dispute  as  to  those  items. 

There  is  some  difference,  apparently,  as 
to  the  value  put  upon  the  ship  as  a  con- 
tributory subject,  into  which  it  is  not 
necessary  to  enquire. 

The  result  is,  Lowndes  &  Co.,  apportion- 
ing the  general  average  as  they  made  it 
out  amongst  the  subjects  contributory  as 
they  valued  them,  made  Messrs.  Wallace, 
as  owners  of  the  cargo  and  the  prepaid 
freight,  liable  to  pay  as  contribution  to 
general  average  740/.,  and  in  respect  of 
particular  average  30/.,  in  all  770/. — I  omit 
shillings  and  pence.  Messrs.  Richards  & 
Sons  made  them  liable  to  pay  as  contribu- 
tion to  general  average  467/.,  as  particular 
average  on  the  cargo  215/.  (including  the 
30^),  in  all  681/. — I  again  omit  shillings 
and  pence.  Messrs.  Wallace  paid  that 
sum,  and  for  the  difference  between  it  and 
770/.  this  action  was  brought. 

There  were  two  issues  joined,  one  on  a 
plea  that  there  was  a  custom  so  general  as 
to  have  the  effect  of  being  incorporated  in 
all  contracts,  by  which  the  rule  of  practice 
of  adjusters  contended  for  by  the  respon- 
dents was  established,  which  was  denied. 
The  other  was  a  general  plea  of  payment 
before  action  of  681/.  13«.  Id.,  to  which  the 
plaintiffs  replied  that  they  had  received  it, 
but  that  it  was  not  enough  to  satisfy  their 
claim.  Both  issues  came  on  to  be  tried 
before  Mr.  Justice  Lopes  and  a  special 
jury.  The  Judge  ruled  that  there  was  no 
evidence  fit  to  be  left  to  the  jury  in  sup- 
port of  the  custom.  On  this  there  has 
been  no  appeal  to  this  House.  The  jury 
were  discharged  on  the  issue  as  to  the 
sufficiency  of  the  payment,  and  that  was 
reserved  for  further  consideration.  No 
evidence  was  called  on  this  issue,  and 
nothing  was  said  as  to  how  the  fiicts  were 
to  be  ascertained  if  it  became  material  to 
ascertain  any  of  them  not  expressly  ad- 
mitted. I  do  not  think  it  was  supposed 
by  either  side — certainly,  from  the  terms 
of  his  judgment,  not  by  Mr.  Justice  Lopes 
— that  anything  could  depend  on  the 
special  circumstances ;  it  was  not  until  in 
reading  the  judgment  of  Lord  Justice 
Bowen  I  came  upon  this  opinion :  "  The 
question  whether    extraordinary    expen- 
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ditui-e  after  the  entry  into  a  port  of 
refuge  is  rightly  chargeable  to  general 
average  necessarily  depends  on  the  circum- 
stances of  each  case/'  and  on  further  con- 
sideration agreed  in  it,  that  I  became  aware 
of  the  importance  of  having  some  means  of 
ascertaining  what  the  circumstances  were. 
"Without  some  such  power,  no  judgment, 
except  a  venire  de  novo,  could  be  given,  un- 
less it  could  be  laid  down  as  a  general  pro- 
position of  law,  either  that  no  expenses  of 
warehousing  the  cargo  and  afterwards 
reshipping  it  in  a  port  of  refuge  can  ever 
be  general  average  expenses,  or  that  they 
must  always  be  so.  I  am  not  prepared  to 
assent  to  either  proposition.  Any  State 
may,  by  its  legislature,  enact  that  within 
its  territories  the  law  shall  be  either  way. 
Judging  merely  from  the  language  of  their 
codes  (which,  however,  is  often  apt  to  mis- 
lead, unless  construed  with  reference  to 
their  law  and  usage),  I  should  say  that 
some  foreign  nations  have  enacted  in  op- 
posite ways.  There  is,  however,  no  English 
enactment  on  the  subject.  I  have  no 
doubt  that  both  parties  would,  if  it  had 
occurred  to  any  one  that  it  was  necessary 
or  even  desirable  so  to  do,  have  readily 
agreed  to  give  the  Court  power  to  look  at 
the  ship's  papers,  and,  if  it  thought  fit, 
draw  inferences  from  them  as  an  average 
adjuster  would  do.  I  propose  to  deal  with 
this  case  as  if  such  a  power  was  given. 

In  Simonds  v.  White  (24-),  Chief  Justice 
Abbott  says :  ''  The  principle  of  general 
average,  namely,  that  all  whose  property 
has  been  saved  by  the  sacrifice  of  the  pro- 
perty of  another  shall  contribute  to  make 
good  his  loss,  is  of  very  ancient  date  and 
of  universal  reception  among  commercial 
nations.  The  obligation  to  contribute, 
therefore,  depends  not  so  much  upon  the 
terms  of  any  particular  instrument  as  upon 
a  general  rule  of  maritime  law.  The  ob- 
ligation may  be  Hmited,  qualified,  or  even 
excluded  by  the  special  terms  of  a  contract 
as  between  the  parties  to  the  contract,  but 
there  is  nothing  of  that  kind  in  any  con- 
tract between  the  parties  to  this  cause. 
Thero  are,  however,  many  variations  in  the 
laws  and  usages  of  diffe^nt  nations  as  to 
the  losses  which  are  considered  to  fall 
within  this  principle." 

(24)  2  B.  &  0.  811. 


The  point  decided  in  that  case  was  that 
the  loss  was  to  be  adjusted  according  to 
the  law  of  the  place  of  the  destination — ^in 
that  case  Kussia — and  that  the  Rossiaii 
adjuster  was  to  adjust  it  according  to  the 
Bussian  law,  which  of  course  was  to  be 
gathered  from  the  Russian  edicts  and  the 
decisions  of  the  Russian  judicature ;  and 
that,  though  the  ship  and  the  parties  were 
English,  the  goods  owners  could  not  re- 
cover back  so  much  of  tiie  money  as  would 
not  have  been  charged  to  them  on  an  ad- 
justment of  average  made  according  to  the 
law  of  England.  As  in  the  present  case 
the  place  of  delivery  was  English,  this  is 
an  authority,  if  one  was  required,  to  shew 
that  the  law  and  usage  of  foreign  nations 
where  they  differ  from  our  own  are  irre- 
levant. But  it  will  be  observed  that 
Chief  Justice  Abbott  expressly  says  that 
a  contract  might  alter  the  whole ;  and  in 
Wilson  V.  The  Bank  of  Victoria  (14)  it 
was  intimated  that  a  custom  tacitly 
making  it  part  of  the  contract  that  any 
particular  principle  should  be  applied 
might  alter  the  whole.  I  think  that^ 
unless  it  was  proved  that  there  was  such 
a  custom  as  to  be  tacitly  incorporated,  it 
could  have  no  such  effect.  And  I  have 
no  doubt  that  the  issue,  which  has  not 
been  brought  here  by  appeal,  was  rightly 
decided. 

I  think,  however,  there  is  much  force 
in  the  concluding  observations  of  Mr. 
Justice  Manisty  in  Atwood  v.  SeUar  (1). 
I  agree  with  him  at  least  thus  £sir,  that  a 
general  practice,  long  continued  amongst 
English  adjusters,  affords  strong  groand 
for  thinking  that  the  practice  is  one  whidi 
is  not  in  general  inconvenient,  and  that  it 
throws  a  considerable  onus  on  those  who 
impugn  it  to  shew  that  the  particular  cir- 
cumstances are  such  as  to  render  an  ad- 
herence to  the  praciooe  in  that  case  against 
principle. 

Before  proceeding  further,  I  think  it 
desirable  to  consider  what  is  the  question 
raised  on  the  issue  reserved  for  farther 
consideration.  The  plaintiffs  claimed  the 
sum  which  Messrs.  Lowndes  it  Ryley 
made  payable— namely,  7702.  The  defen- 
dants had  paid  the  sum  which  Messrs.  W. 
Richards  &  Sons  made  payable  by  them. 
The  issue  was  whether  all  that  was  really 
due  had  been  paid.    It  is  to  be  observed. 
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first,  that  the  points  on  which  Messrs. 
W.  Richards  k,  Sons  differ  from  Messrs. 
Lowndes  &  Ryley  are  not  all  in  favour  of 
the  defendants.     If  the  190^.,  which  re- 
presents the '  warehousing  rent  and  fire 
insurance,  is  properly  charged  to  cargo, 
the  defendants  have  to  pay  the  whole  of 
it.    If  it  is  properly  charged  to  general 
average,  they  have  only  to  pay  their  pro- 
portion of  it,  or  somewhat  less  than  one 
half.     That,  if  it  stood  alone,  would  make 
nearly  lOOZ.  more  payahle  hy  the  defen- 
dants.    But  if  the  450Z.,  which  is  the  cost 
of   re-shipping,  is    properly  charged   to 
freight,  the  defendants  are  not  liable  to 
pay  any  portion  of  it.     If  it  is  properly 
charged  to  general  average,  they  would 
have  to  pay  about  half  of  it.   So  that  that 
item  makes  a  difference  of  about  230/.   If, 
in  addition,  the  20Z.  for  the  cost  of  going 
out  of  port  is  properly  charged  to  freight, 
that  msikes  a  further  difference  of  about 
102.    It  is  not,  therefore,  necessary  to  de- 
cide anything  more  than  whether  these 
two  items  are,  under  the  circumstances  of 
the  case,  properly  chargeable  to  general 
average  or  not.     If  they  are  not  so  charge- 
able, the  order  appealed  against  is  right, 
for  the  defendants  have  paid  enough,  and 
more  than  enough,  whether  the  1902.  is 
properly  chargeable  to  cargo  or  not ;  and 
it  is  unnecessary  to  consider  that  question 
except  in  so  far  as  it  may  throw  light  on 
the  principles  which  are  to  guide  the  deci- 
sion of  the  first  and  most  important  one. 

I  do  not  think  it  necessary  to  enquire 
what  would  be  the  proper  course  if  the  seek- 
ing the  port  of  refuge  had  been  solely  for 
the  purpose  of  doing  repairs,  the  cargo 
not  being  in  any  danger.  Such  a  case 
may  perhaps  sometimes,  though  rarely, 
occur.  Nor  do  I  think  it  necessary  to 
enquire  what  would  be  the  proper  course 
if  the  ship  and  cargo  were  both  safe  in 
the  harbour  of  refuge,  and  the  unloading 
of  the  cargo  was  entirely  for  the  purpose 
of  facilitating  the  repairs.  Such  a  case 
seems  more  likely  to  happen  than  that 
first  supposed.  I  think  on  examining  the 
two  adjustments,  and  exercising  the  power 
which  I  have  assumed  to  be  given,  there 
can  be  no  doubt  that  the  cargo  on  board 
the  ship,  leaking  to  the  extent  which  she 
did,  was  not  safe  even  in  harbour  until 
the  ship  was  so  far  lightened  that  she 
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could  be  taken  into  dry  dock.  Should 
the  expense  of  reloading  her,  after  the  re- 
pairs were  made,  be  charged  to  freight, 
the  goods  having  been  taken  out  under  such 
circumstances  1    I  think  it  should. 

I  am  afraid  I  have  not  understood  the 
reasoning  on  which  Lord  Chief  Justice 
Cockbum,  in  his  judgment  in  Atwoad  v. 
StlXar  (1),  comes  to  a  contrary  conclusion. 
If  I  have,  I  must  express  dissent  from  it. 

The  ordinary  contract  between  ship- 
owner and  merchant  is  that  the  goods 
shall  be  carried  to  their  destination,  and 
shall  there  be  delivered,  unless  prevented 
by  the  excepted  perils.  And  this  gene- 
rally should  be  done  in  the  original  ship. 
Whenever  the  ship  is  disabled  it  must^  in 
order  literally  to  fulfil  this  contract,  be 
necessary  to  repair  the  ship  so  far  as  to 
make  her  fit  to  carry  on  the  cargo,  and  if 
any  part  of  the  cargo  has  been  taken  out 
to  reship  it. 

Eaaetto  v.  Gumey  (25)  was  a  case  be- 
tween the  owners  of  com  insured  from 
Odessa  to  Liverpool  and  their  underwriters. 
The  plaintiffs  claimed  for  a  total  loss,  and 
the  underwriters  paid  money  into  Court. 
The  cargo  was  at  Cork  in  a  very  damaged 
state,  but  by  great  skill,  and  at  consider- 
able cost,  was  prevented  from  turning 
into  manure,  and  was  sold  at  Cork,  a  con- 
siderable part  of  it  being  still  com.  The 
verdict  was  entered  for  a  total  loss.  A 
rule  for  a  new  trial  was  obtained  on  various 
grounds :.  one,  on  which  it  was  made  ab- 
solute, was  that  the  Judge  had  not  pio- 
perly  directed  the  jury  as  to  the  effect  of 
the  extra  cost  of  conveyance  in  a  new 
bottom  from  Cork,  the  port  of  distress 
where  the  wheat  was  sold,  to  Liverpool, 
the  port  of  destination. 

The  Court  say  as  to  this,  **  If  the  voyage 
is  completed  in  the  original  ship  it  is 
(x>mpleted  upon  the  original  contract,  and 
no  additional  freight  is  incurred.  If  the 
master  tranships  because  the  original  ship 
is  irreparably  damaged  without  consider- 
ing whether  he  is  bound  to  tranship  or 
merely  at  liberty  to  do  so,  it  is  clear  that 
he  tranships  to  earn  his  full  freight ;  and 
so  the  delivery  takes  place  upon  the  ori- 
guial  contract."  There  never  was  in  the 
present  case  any  question  as  to  the  OUrf 

(26)  11  Com.  B.  Bep.  188;  20  Law  J.  Rep. 
O.P.  267. 
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Trygvason  being  irreparably  damaged ;  but 
she  was  so  far  damaged  that  it  was  certain 
that  there  would  be  some  delay  (it  turned 
out  to  be  about  six  weeks)  before  the  Olaf 
Trygvason  was  in  a  fit  state  to  carry  the 
goods  on  to  Liverpool.     And  if  there  had 
been  a  good  ship  at  St.  Louis  willing  to  carry 
the  goods  to  their  destination  for  less  than 
the  agreed  freight  from  Kangoon,  it  might 
have  been  for  the  benefit  of  all  that  the 
goods  should  be  shipped  on  that  vessel  at 
once,  carried  on,  and  delivered  to  the  con- 
signee without  delay.  Such  was  the  course 
pursued  in  Shipton  v.  Thornton  (13),  where 
the  original  shipment  was  from  Singapore 
to  London  in  the  James  Scott,     She  put 
into   Batavia  in  disti^ess,  and  there  the 
goods  were  transhipped  into  the  Afoun- 
taineer  and  the  Sesostris,CB,rried  to  London, 
and  there  delivered  to  the  owner  of  the 
James  Scott  at  a  cost  less  than  the  amount 
of  freight  which  he  would  have  earned 
had  the  goods  been  carried  on  in  the  Jam^ 
Scott.     He  delivered  them  to  the  consignee, 
who  produced  the  original  bill  of  lading 
by  the  James  Scott,  The  consignee  refused 
to  pay  fraight  at  the  rate  in  the  bill  of 
lading  of  the  James  Scott  from  Singapore 
to   London,   though  he  paid   that    from 
Batavia  agreed  on  in  the  bills  of  lading  of 
the  Mountaineer  and  the  Sesostris,     The 
decision   was,   that  whether  or  not  the 
captain  was  bound  to  tranship,  he  was  at 
liberty  to  do  so,  and  having  done  so,  had 
earned  his  full  freight,  the  expense  which 
he  had  incurred  to  earn  it  being  certainly 
not  general  average,  but  I  think  a  par- 
ticular average  paid  by  the  shipowner  to 
earn  his  freight.     My  conclusion  is  that, 
if,   instead  of  transhipping,  the  captain 
waits  till  the  original  ship  is  repaired,  and 
then  reships  on  that  original  ship,  the 
cost  of  so  doing  should  not  be  general 
average  but  particular  average  to  earn  the 
full  freight.    Lord  Chief  Justice  Cockburn 
seems  to  think  that  in  all  cases  where  the 
ship  is  disabled,  whether  she  can  be  re- 
paired  or  not,  the   original   contract  is 
dissolved  and  a  new  one  formed  by  law. 
This  seems  to  me  in  direct  conflict  with 
the  two  decisions  I  have  just  cited ;  and 
even  if  it  were  so,  I  think  it  is  somewhat 
in  the  nature  of  a  petitio  principii  to  say 
that  one  of  the  terms  of  the  new  contract 
should  be  that  the  cost  of  transhipment  or 


reshipmenty  as  the  case  may  be,  should  be 
general  average. 

The  judgment,  however,  of  the  Court  of 
Appeal,  delivered  by  Lord  Justice  Thesiger, 
does  not  proceed  on  this  ground.  I  have 
some  difficulty,  after  reading  the  statement 
as  to  the  grounds  on  which  the  Court  of 
Appeal  praceeded,  given  by  Lord  Justice 
Baggallay  in  his  judgment  in  the  present 
case,  in  saying  on  what  ground  it  does 
proceed. 

The  Special  Case  in  Atwood  v.  SeUar  (1 ) 
was  express  that  the  ship  was  injured  by 
a  voluntary  sacrifice,  and  was  thereby  com- 
pelled to  put  in  to  Charleston  to  repair 
the  said  damage.     It  is  not  expressly  said 
either  way  whether  the  cargo  was  in  any 
danger.     Lord  Justice  Baggallay,  who  was 
a  party  to  that  judgment,  says  that  it  was 
decided  on  the  ground  that  putting  into 
the  port  of  refuge  was  necessaiy  for  the 
safety  of  both  ship  and  caigo,  and  that  he, 
at  least,  thought  that  it  was  immaterial 
what  was  the  cause  of  that  necessity.  Yet 
I  think  there  is  much  reason  for  doubting 
if  Lord  Justice  Thesiger  quite  agreed  in 
this.      He  says,    "  The  principle  which 
underlies  the  whole  law  of  genend  average 
contribution  is  that  the  loss,  immediate 
and  consequential,  caused  by  a  sacrifice  for 
the  benefit  of    cargo,   ship,  and  freight 
should  be  borne  by  all.     This  principle  is 
in  the  abstract  conceded  by  counsel  for  the 
defendants,  and  its  application  to  the  pre- 
sent case  is  admitted  to  the  extent  of  allow, 
ing  the  expenses  of  unloading  the  goods, 
for  the  purpose  of  doing  the  necessary 
repairs  to  enable  it  to  proceed  on  the 
voyage,  to  be  the  subject  of  general  average 
contribution ;  but  they  attempt  to  distin- 
guish such  expenses  from  those  of  ware- 
housing and  reloading  the  cargo,  and  of 
outward  port  and  pilotage  charges,  by  the 
suggestion  that  the  common  dao^r  to  the 
whole  adventure  is  at  an  end  when  the 
goods  are    unloaded,  and    that    general 
average  ceases  at  the  point  of  time  when 
the  common  danger  ceases."    This  is,  I 
think,  a  fair  statement  of  the  aigument  of 
the  respondents'  counsel  in  the  present 
case.     Afterwards  he  says,  "The  going 
into  port,  the  unloading,  warehousing,  and 
reloading,  are  at  all  events  part  of  one  act 
or  operation  contemplated,  resolved  upon, 
and  carried  through  for  the  common  safety 
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and  benefit,  and  properly  to  be  regarded  as 
continuous."  This  was  much  relied  on  by 
the  counsel  for  the  respondents.  If  I 
thought  it  was  the  state  of  the  case  before 
the  House,  I  should  consider  whether  in 
such  a  case  it  might  not  fairly  be  argued 
that  the  whole  of  these  operations  were  to 
be  considered  as  parts  of  the  expense  of 
repairing  the  damage,  and  therefore,  in  a 
case  where  the  cause  of  the  damage  was 
such  that  the  expense  of  repairing  it  ought 
to  be  borne  by  all,  as  was  the  case  in  At- 
wood  v.  Sellar  (1),  to  be  borne  by  all,  but 
that  in  a  case  where  the  cause  of  the 
damage  was  such  that  the  expense  of  re- 
pairing it  ought  to  be  borne  by  the  ship 
only,  which  is  the  present  case,  to  be  borne 
by  the  ship  only.  But  having  come  to  the 
conclusion  that  such  is  not  the  state  of  the 
case  before  the  House,  I  do  not  enter  into 
this  enquiry. 

Having  come  to  the  conclusion  that, 
under  the  circumstances  of  this  case,  the 
expenses  of  reloading,  <fec.,  should  not  be 
placed  to  general  average,  and  that  being 
enough,  if  your  Lordships  agree  with  me, 
to  shew  that  the  respondents  have  paid 
more  than  enough,  it  is  not  necessary  to 
consider  whether  the  smaller  sum  of  20/. 
ought  also  to  have  been  charged  to  ship  or 
freight  and  not  to  general  average.  I  agree 
with  Lord  Justice  Bowen  in  what  he  says, 
that  that  is  a  more  difficult  question  than 
the  other.  And  as  the  amount  is  not 
sufficient  to  turn  the  scale,  it  is  not 
necessary  to  decide  it.  I  should  think  it 
seldom  involved  any  sum  so  great  as  to 
be  of  practical  importance,  and  I  prefer 
leaving  it  undecided. 

I  shall  therefore  move  that  the  order 
appealed  against  be  affirmed,  and  the  ap- 
peal dismissed ;  the  appellants  to  pay  the 
costs. 

Lord  Watsok. — I  also  am  of  opinion 
that  in  this  case  the  order  appealed  from 
ought  to  be  affirmed  with  costs.  I  have  bad 
the  advantage  of  considering  the  opinion 
which  has  just  been  delivered  by  my  noble 
and  learned  friend ;  and  seeing  that  it  ex- 
presses all  that  I  desire  to  say  upon  the 
subject,  I  shall  not  venture  to  add  any 
observations  to  it. 

LoBD  FitzGebald. — I  too  have  had  an 
Vol.  64.~Q.B. 
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opportunity  of  reading  and  considering  the 
very  able  and  instructive  reasons  given  by 
my  noble  and  learned  friend  now  on  the 
woolsack  for  his  opinion,  and  to  that  opi- 
nion I  can  add  nothing  save  to  express 
my  entire  concurrence  in  it. 

Order  appealed  Jrom  affirmed^  and 
appeal  dismissed  with  costs. 


Solicitors— Field.  Roscoe  k,  Co.,  agents  for  Bate- 
son,  Bright &Warr»  Liverpool,  for  appellants; 
WaltoQs,  Babb  &  Johnson,  for  respondents. 


1885 
May  13 


[IN  THE  COURT  OF  APPEAL.] 

fox  and  others  v.th«  railway 
passengers'  assurance  com- 
pany.* 


■A 


Practice — Rfjerence  of  Dispute  to  Arbi- 
tration— Condition  Precedent  to  Right  to 
sue — Railway  Passengers'  Assurance  Com- 
pany's Act,  1864  (27  dh  28  Vict.  c.  cxxv.), 
ss.  3,  16,  and  33. 

TheRaiLway  Pa,ssengers'  Assurance  Com- 
pany's Act  J  \^^^,  provides  by  section  3  that 
any  question  arising  on  any  contrcust  of 
insurance  shall,  if  either  party  require  it, 
be  re/erred  to  arbitration,  and  by  section 
16  that  if  there  be  a/ny  question  or  differ- 
ence as  to  the  liability  o/  the  company,  it 
shall,  if  either  the  company  or  the  persons 
daiming  require  it,  and  as  a  condition 
precedent  to  the  enforcing  of  any  daim  to 
which  the  qiLCstion  or  difference  relates,  be  re- 
ferred to  arbitration.  Section  33  provides 
that  if  any  policy  holder  or  his  representor 
tives  begin  any  action  against  the  company 
in  respect  of  the  matters  to  be  referred  to 
arbitration  under  the  provisions  of  the  Act, 
the  Court  or  a  Judge,  on  application  by 
the  company  after  appearance, ''  upon  being 
scUisJied  that  no  sufficient  recuon  exists  why 
the  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration,  and  that  the  com- 
pany were,  at  the  time  of  the  bringing  of 
the  action  or  suit,  and  still  are,  ready  and 
wiUing  to  concur  in  aU  acts  necessary  and 

*  Coram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 
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proper  for  causing  the  matters  to  he  decided 
by  arbitration,^*  may  make  an  order  stay- 
ing all  proceedings  in  the  action  or  suit» 
Tlie  representatives  of  a  policy-holder  in 
the  comfxiny  made  a  claim  against  the  com- 
pany. The  company  disputed  it,  but  did 
not  give  notice  that  they  required  the  ques- 
tion to  be  referred  to  arbitration.  The 
claimants  then  brought  an  action,  wliere- 
upon  the  company  took  out  a  summons  to 
stay  proceedings  in  the  action : — Held,  that 
tliA  provisions  of  sections  3  and  16  apply 
to  cases  in  which  a  reference  to  arbitration 
is  required  before  an  action  is  begun;  that 
section  33  applies  to  cases  in  which  an 
action  has  been  begun  before  a  reference  is 
asked  for^  and  thai  in  such  cases  the  party 
claiming  has  a  right  to  bring  an  action, 
and  that  it  must  then  be  a  question  of  dis- 
cretion in  each  case  whether  t/ie  auction  ought 
or  ought  not  to  be  stayed, 

Hodgson  V,  The  Railway  PasseDgero' 
Assurance  Company  (Law  Kep.  9  Q.B.  D. 
188)  explained. 

Appeal  by  the  plainti0s  from  the  deci- 
sion of  the  Queen's  Bench  Division  staying 
all  proceedings  in  an  action  brought  by 
them  against  the  defendant  company. 

The  plaintiffs  were  the  legal  representa- 
tives of  a  person  who  had  insured  his  life 
in  the  defendant  company,  and  he  having 
died  his  representatives  sued  the  company 
for  the  amount  of  the  policy.  This  policy 
contained  amongst  other  conditions  the 
following:  "5.  Any  question  as  to  the 
liability  of  the  company  to  pay  the  sum 
assured  by  the  policy  in  case  of  fatal  acci- 
dent, or  to  make  compensation  at  all  in 
case  of  personal  injury,  or  as  to  the  amount 
of  compensation  or  otherwise  however  aris* 
ing  hereunder,  shall,  if  the  company  or 
the  assured  or  his  legal  representatives 
require  it,  be  referred  to  arbitration  in  the 
manner  specified  by  the  company's  said 
Act." 

The  deceased  met  his  death  by  falling 
from  a  carriage  while  travelling  by  railway. 

The  defendants  disputed  their  liability 
on  the  ground  of  suicide  or  wilful  exposure 
to  danger  by  the  assured,  either  of  which 
would  render  the  policy  void. 

The  plaintifis  brought  an  action  to  de- 
termine the  question  of  liability. 

The  defendants  then  took  out  a  summons 


pursuant  to  the  provisions  of  their  private 
Act  (27  &  28  Vict.  c.  cxxv.  (1))  to  stay  all 
proceedings  in  the  action.  The  Master 
refused  to  make  the  order,  and  the  Judge 
at  chambers  affirmed  his  decision ;  but  the 
defendants  having  appealed,  the  Queen's 
Bench  Division  considering  that  the  case  of 
Hodgson  v.  The  Eailway  Passengers*  -4*- 
surance  Company  (2)  concluded  this  case^ 
reversed  the  decision,  and  stayed  the  action. 
The  plaintiff  appealed. 

Willis,  Q,C.f  and  Morten,  for  the  appel- 
lants. 

Grantham,  Q,0.,  and  Ridley,  for  the  re- 
spondents. 

Brett,  M.R. — ^I  am  of  opinion  that  sec- 
tions 3  and  16  of  this  private  Act,  27  k  28 

(1)  The  Railway  Passengers'  Assurance  Com- 
pany's Act,  1864  (27  &  28  Vict.  c.  cxxv.),  sec- 
tion 3 :  "  Any  question  from  time  to  time  arising 
on  any  contract  of  insurance  hereafter  entered 
into  by  the  company,  or  hereafter  at  the  com- 
pany's option  renewed  by  them,  either  by  their 
receipt  of  premium  thereon  or  otherwise,  whe- 
ther as  to  the  liability  of  the  company*  or  as  to 
the  amount  or  proportionate  amount  of  compen- 
sation or  otherwise,  shall,  if  either  the  comjjany 
or  the  assured  or  the  representatives  of  the  as- 
sured require  it,  be  referred  to  arbitration  under 
this  Act." 

Section  16 :  *•  If  there  be  any  question  ot  dif- 
ference as  to  the  liability  of  the  company  to 
make  compensation  to  any  holder  or  party  or 
his  legal  representatives, ...  or  if  there  be  any 
other  question  relating  to  the  company's  con- 
tract of  insurance, . . .  the  question  or  differ- 
ence shall,  if  either  the  company,  or  the  holder 
or  party  or  his  legal  representatives  require  it» 
and  as  a  condition  precedent  to  the  enforcing 
of  any  claim  to  which  the  question  or  differ- 
ence relates,  be  referred  to  arbitration. . . ." 

Section  83 :  "  If  any  holder  or  party  or  his 
legal  representatives  shall  commence  any  action 
at  law  or  suit  in  equity  against  the  company  in 
respect  of  the  matters  or  any  of  them  to  be  re- 
ferred to  arbitration  under  the  provisions  of  this 
Act,  the  Court  in  which  the  action  is  brought  or 
a  Judge  thereof,  on  application  by  the  company 
after  appearance  and  before  plea  or  answeri 
upon  being  satisfied  that  no  sufficient  reason 
exists  why  the  matters  cannot  be  or  ought  not 
to  be  referred  to  arbitration,  and  that  the  com- 
pany were,  at  the  time  of  the  bringing  the  action 
or  suit,  and  still  are,  ready  and  willing  to  ooncor 
in  all  acts  necessary  and  proper  for  causing  the 
matters  to  be  decided  by  arbitration,  may  make 
a  rule  or  order  staying  all  proceedings  in  the 
action  or  suit,  on  such  terms  as  to  costs  and 
otherwise  as  to  the  Court  or  Judge  seem  fit*" 

(2)  Law  Rep.  9  Q.B,  D.  188. 
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Vict.  c.  czxv.,  apply  before  an  action  has  been 
begun,  and  that  section  33  of  the  same  Act 
applies  after  an  action  has  been  begun. 
Section  3  does  not  make  it  a  condition 
precedent  to  the  right  to  bring  an  action 
that  an  arbitration  should  have  been  held : 
it  only  says  that  there  shall  be  an  arbitra- 
tion inst^d  of  an  action  if  either  the  com- 
pany or  the  assured  or  the  representatives 
of  the  assured  require  it.  Then,  turning 
to  section  33  and  comparing  it  with  sec- 
tion 3, 1  think  that  the  arbitration  must 
be  required  before  the  writ  is  issued,  and 
I  think  it  only  becomes  a  condition  prece- 
dent if  the  arbitration  is  required  before 
the  action  is  begun.  Section  16  provides 
that  the  question  or  difference  shall  be 
referred  to  arbitration  <'if  either  the 
company,  or  the  holder  or  party  or.  his 
l^gal  representatives  require  it";  so  that 
if  an  arbitration  is  required  in  the  cir- 
cumstances mentioned  in  that  section,  then 
the  question  or  difference  is  to  be  referred, 
and  the  section  expressly  provides  that 
it  shall  then  be  a  condition  precedent. 
If  an  action  were  brought  after  an  arbi- 
tration had  been  required  in  a  case  under 
section  16,  that  fact  could  then  be  pleaded 
as  a  defence  :  so  that  it  appears  to  me  that 
the  reference  to  arbitration  is  not  a  con- 
dition precedent  to  the  right  to  begin  an 
action,  unless  that  reference  is  required 
before  the  action  is  begun.  A  person, 
therefore,  who  makes  a  daim  under  such 
a  policy  as  this  has  a  right,  if  no  arbitra- 
tion is  required  before  action,  to  bring  an 
action :  and,  that  right  existing,  we  must 
see  whether  the  Legislature  has  given  any 
power  to  stay  that  action.  As  the  defen- 
dants  had  pleaded  to  the  action,  they  could 
not  claim,  by  virtue  of  section  33,  to  have 
the  right  to  ask  for  reference  to  arbitra- 
tion ;  but  it  is  argued  that  they  have  such 
a  right  under  section  3,  and  that  that  right 
they  retain  until  verdict.  Under  section  33 
it  would  lie  on  the  defendants  to  shew  that 
they  had  been  ready  and  willing  to  concur 
in  all  matters  necessary  for  referring  the 
matter  to  arbitration,  inasmuch  as  the 
plaintiff  could  not  establish  that ;  and  then 
the  section  provides  that  the  Court  may 
make  an  onier  staying  the  proceedings, 
but  it  does  not  say  that  it  must  do  so. 
I  do  not  think  that  it  is  very  important 
to  decide  upon  whom  the  burden  of  proof 
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lies  when  the  question  is  whether  the 
Court  is  or  is  not  satisfied  that  a  sufficient 
reason  exists  why  the  matters  cannot  or 
ought  not  to  be  referred  to  arbitration. 
It  is  not  necessary  to  decide  this ;  but  I 
incline  to  think  that  as  the  three  conditions 
in  section  33  are  joined  by  the  word  "and," 
the  party  on  whom  the  burden  of  proof 
lies  as  to  two  of  the  conditions  is  the  party 
on  whom  the  burden  lies  as  to  the  third 
condition  also.  In  this  case  the  Master 
was  not  satisfied  that  the  proceedings 
ought  to  be  stayed,  nor  was  the  Judge, 
but  the  Divisional  Court  differed  from  the 
Judge  and  stayed  the  proceedings  in  the 
action ;  but  the  Divisional  Court  did  not 
differ  on  the  point  of  discretion,  for  the 
Divisional  Court  thought  the  Court  was 
bound  by  a  decision  of  the  Court  of  Appeal 
in  Hodgson  v.  The  Railway  Ftuaengers* 
Assurance  Company  (2).  I  am,  however, 
of  opinion  that  that  case  laid  down  no 
general  rule  of  law,  and  I  think  the 
Divisional  Court  were  misled  by  the  im- 
pression that  that  case  was  decided  on 
some  general  rule  of  law,  and  not,  as  it 
seems  to  me,  on  the  facts  of  that  case, 
which  satisfied  the  Judge  and  the  Court 
that  that  action  ought  to  be  stayed.  Here 
£  cannot  say  what  the  case  at  the  trial  may 
prove  to  be;  so  that  I  think  this  appeal 
ought  to  be  allowed  and  the  order  of  the 
Queen's  Bench  Division  ought  to  be  set 
aside. 

Baooallat,  L.J. — I  concur  with  the 
conclusion  of  the  Master  of  the  Rolls. 
Section  33  of  27  &  28  Vict.  c.  cxxv. 
recognises  the  right  of  the  policy-holder  or 
his  representatives  to  bring  an  action  for 
the  matters  dealt  with  in  Uiat  section.  It 
has  been  rightly  said  that  as  nothing  was 
done  under  sections  3  or  16,  the  plaintiffs 
had  a  right  to  begin  an  action,  and  the  Court 
ought  only  to  stay  it  if  under  section  33 
it  is  satisfied  that  no  sufficient  reason  exists 
why  the  matters  cannot  be  or  ought  not 
to  be  referred  to  arbitration ;  and  it  seems 
to  me  that  the  burden  of  proof  lies  on  the 
company,  for  it  is  they  who  apply  for 
the  order.  Section  33  further  shews  that 
the  Court  must  be  satisfied  that  the  com- 
pany  were,  at  the  time  of  the  bringing 
of  the  action,  and  still  are,  ready  and 
willing  to  concur  in  all  acta  necessary  for 
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causing  the  matters  to  be  decided  by  arbi- 
tration. As  the  Master  of  the  Holis  has 
pointed  out,  the  three  clauses  of  the  section 
are  joined  by  the  word  "  and " ;  besides, 
as  to  the  last  provision  of  the  section,  the 
2)laintiff  is  not  in  a  position  to  satisfy  the 
Court,  so  that  I  think  the  defendant  com- 
pany would  have  so  to  satisfy  the  Court 
on  that  point.  It  has  been  said  that 
the  case  of  Hodgson  v.  TJi^  Railway 
Passengers*  Assurance  Company  (2)  es- 
tablishes that  in  such  a  case  as  this  the 
burden  of  proof  is  on  the  plaintiff;  but 
on  looking  at  the  report  and  considering 
the  affidavits  used  in  that  case,  at  which 
we  have  looked,  it  will  be  found  that  the 
case  does  not  go  as  far  as  this :  and  there  is 
this  difference  between  that  case  and  the 
present — that  there  the  various  tribunals 
before  which  the  case  came  were  all  agreed 
that  the  action  ought  to  be  stayed ;  whereas 
in  this  case  there  has  been  a  difference  of 
opinion. 

BowEN,  L.J.— Section  33  of  27  &  28 
Vict.  c.  exxv.  is  framed  in  terms  similar 
to  those  of  section  11  of  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict.  c.  126). 
According  to  the  old  law  an  agreement  to 
refer  did  not  oust  the  jurisdiction  of  the 
Courts;  but  that  state  of  the  law  being 
found  to  work  hardship,  the  provisions  of 
the  Common  Law  Procedure  Act,  1854, 
section  11,  were  enacted,  and  under  that 
section  the  defendant  could  obtain  a  stay  of 
proceedings.  That  section  applied,  as  does 
section  33  of  the  Act  now  under  considera- 
tion, to  actions  which  could  be  brought,  and 
both  these  sections  give  a  discretion  to  the 
Court  to  stay  an  action  which  a  plaintiff  has 
a  right  to  begin. 

In  this  case,  if  the  defendant  company 
had  required  an  arbitration  before  the 
action  was  begun,  then,  by  sections  3  and 
16  of  its  private  Act,  the  company  would 
have  been  entitled  to  a  stay  of  the  pro- 
ceedings in  this  action.  Section  33  applies 
to  cases  in  which  an  action  may  be  brought, 
to  cases  in  which  the  company  has  not 
required  a  reference  to  arbitration  before 
the  action  was  begun.  In  such  cases  and 
in  certain  circumstances  the  company  may 
apply  for  a  stay  of  proceedings,  just  as  in 
cases  under  section  11  of  the  Common  Law 
Procedure  Act,  1854,  an  application  for 


stay  of  proceedings  in  an  action  may  be 
made.  Here,  however,  as  an  arbitration  was 
not  required  before  the  action  was  began, 
the  matter  comes  under  section  33,  and  it 
comes  to  a  question  of  discretion,  for  the 
Court  or  a  Judge  has  to  be  satiafied  that 
no  sufficient  reason  exists  why  there  should 
not  be  a  reference  to  arbitration.  Here 
there  has  been  a  difference  of  opinion ;  but 
the  Divisional  Court  considered  that  they 
were  bound  by  the  case  of  Hodgson  v.  The 
Railway  Passengers*  Assurance  Company 
(2).  I  think  that  that  case  turned  on  a 
question  of  fact,  and  did  not  lay  down 
a  general  rule  or  put  a  constmction  on 
this  statute.  I  think,  therefore,  we  ought 
not  to  disturb  the  discretion  which  has  been 
exercised  by  the  Master  and  tho  Judge. 
I  think  that  this  case  can  be  tried  by  a 
jury,  and  I  agree  that  the  action  ought  not 
to  be  stayed  and  that  this  appeal  should 
be  allowed. 

Appeal  allowed. 

Solicitors— Dnffield   &    Braty,    for   plaintiffs; 
Ix^am,  Harrison  dc  Ingram,  for  defendants. 


1  g(..       r  THE  QUEEN  V,  THE  OUARDIAKS  OF 

M        5  \        ^^*  ^^^*  ^^  ^'  *'^*^»  laUHG- 
May  0.  1^       ^jj .   ^.^  ^^  ALICE  DAVIS. 

Poor— Derivative  SeUlemenir—Zd  <fr  40 
Vict.  c.  61.  s.  35—"  ChUd  "—Pauper  above 
the  age  of  sixteen. 

[For  the  report  of  the  above  case,  see 
64  Law  J.  Rep.  M,C.  110.] 


[IN  THE  COURT  OP  APPEAL.] 
1 885.        "1  THE  QUEEN  {on  the  proeecu- 
March  28,  30.  >  <umq/'HiLLMAN)t7.WHiT- 
May  4.       J    field  axd  another. 

ImwUic  —  Jurisdiction  of  Justieee^  to 
send  to  an  Asylum — Personal  Examtnor 
tion  of,  by  Justices— l^  <fe  17  Vict.  e.  97. 
s.  68. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  113.] 


Vol.  64.] 


laOHAELBfAS  1884  lo  MIGHAELBiAS  1885. 


509 


PN  THE  COURT  OF  APPEAL.] 

1885.       1  KNIQHT  AND  OTBEBS  V,  CLARKE 
June  18.    J  AND  OTHERS.* 

Landlord  and  Tenant — Action  to  re- 
cover Possession — Sub'lessee  holding  over 
after  Expiration  of  the  I'erm — Determina- 
tion ofLessee^s  Title  before  Trial — Writ  of 
Possession, 

The  lessee  of  land  for  a  term  of  years  de- 
mised the  same  for  the  residue  of  the  term 
less  three  days.  On  the  last  day  hut  one  of 
the  term  granted  under  the  original  lecue, 
the  lessee  issued  a  writ  against  the  siLb- 
lessee  to  recover  possession  of  the  land^ 
but  the  auction  was  not  tried  until  after  the 
determination  of  the  lessee*s  title : — Held, 
upon  the  authority  of  Oibbins  v.  Back- 
land  (1  Hurl,  k  C.  736 ;  32  Law  J.  Rep. 
Exch.  156),  that  he  was  entitled  to  judg- 
ment, and  to  have  execution  by  a  writ  of 
possession,  the  sublessee  not  having  shewn 
that  it  would  be  futile  or  unjust  for  the 
writ  to  issue, 

Ap))eal  from  a  judgment  of  Mathew,  J. 

Action  to  recover  possession  of  certain 
land  in  the  parish  of  St.  George's-in-the- 
£ast,  Middlesex. 

By  indenture  dated  the  20th  of  April, 
1786,  the  freeholder  of  the  land  in  ques- 
tion demised  the  same  to  the  predecessors 
in  title  of  the  plaintiffii  for  a  term  of 
ninety-eight  years  from  the  25th  of  March, 
1786. 

By  another  indenture,  dated  the  25th 
of  January,  1810,  the  predecessors  in  title 
of  the  plaintiff  demised  the  same  land  to 
the  predecessors  in  title  of  the  defendants 
for  the  term  of  seventy-five  years  less 
three  days  from  the  25th  of  March,  1809. 

On  the  24th  of  March,  1884,  the  writ 
of  summons  in  the  present  action  was 
issued.  The  defendimt  Clarke  pleaded 
inter  alia  that  the  estate  of  the  plaintiffs 
in  the  land  had  determined  since  the  issue 
and  service  of  the  writ. 

At  the  trial  before  Mathew,  J.,  without 
a  jury,  it  was  proved  that  since  the  24th 
of  Maroh,  1884,  the  freeholder  had  con- 
tinued the  defendants  as  tenants. 
f  Mathew,  J.,  gave  judgment  for  the 
plaintiffs. 

*  Qfram  Brett,  M.B ,  Baggallay,  L.J.,  and 
Bowen,  L.J. 


The  defendant  Clarke  appealed. 

Oully,  Q,C.t  and  E.  Bray  ^with  them 
B.  L,  Moseley),  for  the  appellant. — The 
plaintiffs  aro  not  entitled  to  have  execu- 
tion by  a  writ  of  possession.  The  term 
granted  by  the  indenture  of  1810  expired 
on  the  22nd  of  March,  1884,  that  is,  two 
days  before  the  writ  of  summons  was 
issued,  and  the  term  granted  by  the  in- 
denture of  1786  expired  on  the  day  after 
the  writ  was  issued.  Formerly,  under 
section  181  of  the  Common  Law  Procedure 
Act,  1852  (15  dc  16  Yict.  c.  76),  now 
repealed  by  46  k  47  Yict.  c.  49.  s.  3  and 
schedule,  proceedings  in  an  action  of  eject- 
ment would  not  be  stayed  on  the  ground 
that  the  claimant's  title  had  expired ;  and 
Thrustout  V.  Qray  (1)  shews  that  al- 
though a  writ  of  possession  could  not  issue, 
yet  the  claimant  could  proceed  for  damages 
and  costs.  So  here,  although  the  plaintiSs 
may  be  entitled  to  judgment,  they  aro  not 
entitled  to  a  writ  of  possession,  as  their 
title  has  expired.  In  GiJbbins  v.  BuMand 
(2)  the  Court  of  Exchequer  allowed  a 
writ  of  possession  to  issue,  although  the 
plaintiff's  interest  under  the  lease  had  ex* 
pired;  but  it  was  not  there  proved  that 
the  plaintiff"  had  no  title  at  all.  Roe  d, 
Morgan  v.  Bluck  (3)  and  Buekland  v. 
GiJbbins  (4)  were  also  referred  to. 

Bompas,  Q.C.,  J.  G.  WiU,  and  W.  M. 
Spenoe,  for  the  plaintiffs,  were  not  called 
on. 

Brett,  M.R. — It  seems  to  me  that 
Gibbins  V.  Buekland  (2)  is  a  positive 
authority  in  favour  of  the  judgment  given 
by  Mr.  Justice  Mathew.  The  plamtifis 
were  the  landlords  of  certain  premises,  of 
which  the  defendant  obtained  beneficial 
possession  for  a  certain  period  which  was 
to  end  on  a  certain  day.  The  defendant 
was  therefore  bound  to  give  up  possession 
to  the  plaintiffs  on  that  day;  but  upon 
his  declining  to  do  so  the  present  action 
was  brought,  in  which  it  was  proved  that, 
as  against  the  defendant,  the  plaintiffii 
were  entitled  to  possession.    It  was  con- 

(1)  2  Str.  1056. 

(2)  1  Harl.  k  C.  736 ;  32  Law  J.  Rep.  Exch. 
166. 

(S)  8  Campb   447. 

(4)  82  Law  J.  Bep.  Cbaac.  891. 
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Knight  7.  Clarke^  App, 

tended  on  behalf  of  the  defendant  that, 
although  the  plaintififs  had  a  perfect  cause 
of  action,  and  were  entitled  to  possession 
at  the  date  when  the  action  to  recover 
possession  was  commenced,  yet  their  title 
had  expired  after  that  date  and  before 
j  udgment.  Under  these  circumstances  I  am 
of  opinion  that  the  defendant  never  had 
any  title  as  against  the  plaintiffs.  But 
then  it  was  said  that  the  plaintiffs  ought 
not  to  have  possession  as  against  the  de- 
fendant/ because,  as  between  the  plaintiffs 
and  the  freeholder,  the  plaintiffs  were  not 
entitled  to  possession.  The  case  of  Gihhins 
V.  Buckland  (2),  however,  decides  that 
where  snch  a  proposition  is  made  by  a 
person  in  the  position  of  this  defendant,  it 
lies  upon  him  to  shew  affirmatively  that  it 
would  be  futile  and  unjust  for  the  Court  to 
allow  a  writ  of  possession  to  issue,  because 
although  a  plaintiff  may  have  a  right  to 
possession  as  against  the  defendant,  he 
has  no  such  right  as  against  some  one 
else.  Has  the  defendant  proved  that 
here  ?  He  has  only  proved  that  the  free- 
holder asked  for  possession ;  but  he  has  not 
shewn  that  it  would  be  futile  or  unjust 
for  the  writ  of  possession  to  issue.  The  case 
of  Oibbins  v.  Buckland  (2)  is  an  authority 
in  favour  of  allowing  the  writ  of  posses- 
sion to  issue,  and  the  defendant  is  not,  by 
the  mere  fact  of  the  trial  of  the  action 
having  been  delayed,  entitled  to  refuse  to 
give  up  possession  of  land  which  by  his 
contract  he  was  bound  to  give  up  the 
moment  the  plaintiffs  demanded  it  from 
him.  The  appeal  must  therefore  be  dis- 
missed. 

Baqgallat,  L.J. — I  am  of  the  same 
opinion.  It  is  true  that  the  plantiffs  had 
only  a  reversion  of  three  days.  But  the 
question  arises  whether  the  delay  in  the 
trial  of  the  action,  the  plaintiffs'  reversion 
having  expired  in  the  meantime,  and  some 
one  else  having  become  the  actual  owner 
of  the  land,  disentitles  the  plaintiffs  to 
have  execution  by  a  writ  of  possession. 
Then,  within  the  decision  in  Gibhins  v. 
Buckland  (2),  the  defendant  might  have 
shewn  that  the  plaintiffs'  title  was  at  an 
end;  but  he  has  not  done  so,  and  the 
plaintiffs,  if  they  had  any  title,  would 
have  a  right  to  possession. 

The  case  of  Moe  d.  Morgan  v.  Bluck  (3) 


affords  an  illustration ;  there  a  sequestra- 
tion was  issued  and  published,  and  the 
plaintiff  was  held  to  be  entitled  to  the 
rents  and  profits  of  the  glebe  land  from 
the  time  of  the  determination  of  the  de- 
fendant's term  up  to  the  publication  of  the 
sequestration,  but  not  afterwards,  because 
it  was  established  that  the  right  to  posses- 
sion was  after  that  time  in  some  person 
other  than  the  plaintiff  to  the  action — 
namely,  in  the  sequestrator.  So  also 
in  the  case  of  Buckland  v.  Gibbins  (4), 
which  was  reversed  by  Lord  Chanoellor 
Westbury  upon  certain  additional  fiicts 
which  were  not  before  the  Court  of  Ex- 
chequer in  Oihhina  v.  Buckland  (2),  and 
which  shewed  what  was  required — ^namely, 
that  the  claimant  had  no  title,  because  it 
was  in  some  one  else. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
Plain  justice  and  law  are  in  favour  of  the 
plaintiffs.  The  question  is  whether,  judg- 
ment having  been  obtained  by  the  plaintifls 
for  possession,  a  writ  of  possession  should 
be  issued  in  conformity  with  that  judg- 
ment. That  writ  is  intended  to  furthar 
justice,  and  would  not  therefore  be  issued 
if  justice  were  thereby  to  be  defeated.  If 
the  possession  of  the  plaintiff^,  the  right  to 
which  is  being  disputed  as  between  them 
and  the  defendant,  is  vested  in  fact  or  in 
law  in  them,  the  Court  will  not  deprive 
them  of  it.  But  it  lies  on  the  defendant 
to  satisfy  the  Court  that  justice  would  be 
defeated  by  allowing  the  writ  of  possession 
to  go.  Here  it  would  be  unjust  not  to 
allow  it  to  issue.  The  defendant  would 
be  getting  the  benefit  of  his  own  wrong. 
If  he  had  gone  out,  the  plaintiff  would 
have  been  entitled  to  the  advantages  of 
obtaining  possession,  and  the  defendant 
cannot,  by  means  of  his  own  possession^ 
which  was  wrongful  as  against  the  plain- 
tiffs, gain  any  advantage.  The  pUdntifis 
are  really  asserting  here  the  right  of  their 
landlord. 

Appeal  dismissed. 

Solicitors— John  Knight  &  Co.,  for  plaintiffs 
T.  Beard  k  Sons,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
1885.     1  gb£bert-bobonis  v.  j.  and  w. 
April  28.  J  NUGENT.* 

Contract  —  Measure  of  Damages  — 
Breach  of  Contract — Purchase  of  Goods  to 
fulfil  Sub-contract. 

The  defendants  contracted  vnth  the  plain- 
tiff to  deliver  in  Paris  a  certain  number  of 
sheepskins  on  certain  specified  terms  as  to 
quantity^  price,  and  times  of  delivery.  At 
the  time  ofmakiTig  tlie  contract  the  defen- 
dants knetv  that  the  plaintiff  was  making 
it  in  order  to  fulfil  another  contract  which 
was  either  then  made  or  about  to  be  made 
by  him  unth  a  customer  in  Paris.  The 
plainttff,  under  this  contract,  sold  the  skins 
at  a  profit  of  five  francs  per  skin.  There 
VMS  no  market  into  which  either  the  plain- 
tiff or  his  custom£r  could  go  to  purcJuise 
the  skins  in  question  in  the  event  of  a  breach 
of  the  contract.  The  defendants  did  not 
deliver  the  whole  of  tJie  skins,  and  thereupon 
the  plaintiff* 8  customer  sued  tlie  plaintiff 
in  France  for  breach  of  contract,  and  re- 
covered damages.  In  an  action  against 
the  defendaiits  for  breach  of  contract, — 
Held,  that  the  plaintiff  was  entitled  to 
recover  both  tlie  amount  of  profit  which  he 
would  have  made  if  he  Itad  fulfilled  his 
contract  unth  his  customer,  and  also  the 
damages  paid  by  him  in  respect  of  his 
liability  for  breach  of  the  contract  with  his 
customer,  and  that  the  amount  recovered 
against  him  in  France  might,  under  the 
circumstances,  be  taken  as  a  not  unreason- 
able amount  in  estimating  tlie  damages  for 
the  defendants*  breach  of  contract. 

Appeal  from  a  judgment  of  Denman,  J. 

Action  to  recover  damages  for  breach  of 
a  contract  entered  into  by  the  defendants 
to  deliver  to  the  plaintiff  in  Paris  243 
black  and  white  sheepskins  from  Feb- 
ruary to  July,  1883,  inclusive.  At  the 
time  when  the  defendants  made  the  con- 
tract they  knew  that  the  plaintiff  was 
baying  for  the  purpose  of  fumlling  a  con- 
tract made  or  about  to  be  made  by  him 
with  a  customer  in  Paris.  The  plaintiff, 
as  soon  as  he  had  made  the  contx^ust  with 
the  defendants,  resold  the  skins  to  his  cus- 
tomer at  a  profit  of  five  francs  per  skin. 

*  Coran  Brett,  M.B.,  Baggallay,  L.J.,  and 
Bowen,  L.J. 


The  defendants  only  delivered  forty-two 
skins ;  and  the  plaintiff  could  not  obtain 
any  skins  in  the  market  in  order  to  per- 
form his  contract  with  his  customer.  The 
customer  sued  the  plaintiff  at  Paris  for 
breach  of  the  contract  with  him,  and  the 
plaintiff  was  ordered  by  the  French  Court 
to  pay,  and  did  pay,  28/.  damages  and  costs. 

Denman,  J.,  held  that  the  plaintiff  was 
entitled  to  recover  not  only  34/.,  the  profit 
he  would  have  made  on  the  resale,  but  also 
28/.,  the  damages,  but  not  the  costs  re- 
covered against  him  in  the  French  Court. 

The  defendants  appealed. 

Finlay,  Q.C.,  and  E.  Griffin,  for  the 
defendants. — First,  the  verdict  given  was 
wrong ;  and  secondly,  the  damages  should 
be  reduced  by  the  sum  of  28/.  The  finding 
of  fact  that  the  defendants  knew  that  the 
skins  were  ordered  to  fulfil  a  contract  made 
by  the  plaintiff  with  a  customer  in  Paris 
is  immaterial.  It  is  admitted  that  the 
plaintiff  is  entitled  to  34/.  in  respect  of 
the  loss  of  profit  on  the  skins ;  but  he  is 
not  entitled  to  recover  28/.  as  damages,  the 
amount  recovered  against  him  in  France 
for  the  non-fulfilment  of  his  contract  with 
his  customer.  Even  if  the  defendants 
knew  the  contract  was  made  with  them  to 
enable  the  plaintiff  to  fulfil  his  contract 
with  his  customer,  he  would  only  be  en* 
titled  to  recover  the  damages  in  respect  of 
the  loss  of  profit  under  the  contract  with 
his  customer — Borries  v.  Hutchinson  (1) 
and  Thol  v.  Henderson  (2).  The  case  of 
Flbinger  Actien-GeseUscnafft  v.  Armstrong 
(3),  upon  which  Denman,  J.,  relied,  does 
not  apply,  for  there  it  was  considered  that 
penalties  due  under  a  contract  to  which 
the  contract  sued  on  was  subsidiary  could 
not  as  such  be  recovered,  because  penalties 
are  not  the  natural  consequences  of  a  breach 
— The  Hydraulic  Engineering  Company 
v.  McHaffie  (4). 

O'Hardan  v.  The  Great  Western  Railway 
Company  (5)  and  Williams  v.  Reynolds 
(6)  were  also  cited. 

(1)  18  Com.  B.  Bep.  N.S.  445;  84  Law  J. 
Rep.  C.P.  169. 

(2)  Law  Rep.  8  Q.B.  D.  457. 

(3)  43  Law  J.  Hep.  Q.B.  211,  214  ;  Law  Rep. 
9  Q.B.  473,  479. 

(4)  Law  Rep.  4  Q.B.  D.  670,  677. 

(6)^6  B.  &  S.484  ;  34  Law  J.  Bop,  Q.B.  154. 
(6)  6  B.  &  S.  495 ;  34  Law  J.  Bep.  Q.B.  221. 
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Orihert-Borgnii  v.  Nugent,  App. 

Home-Payne^  and  G,  S,  Bowery  for  the 
plaintiff. — The  defendants  knew  the  exact 
terms  of  the  contract  made  by  the  plaintiff 
with  his  customer,  and  that  if  they  did  not 
fulfil  their  contract  he  would  be  liable 
under  the  sub- contract.  The  defendants 
also  must  have  known  that  the  plaintiff 
would  have  to  pay  damages,  as  there  was 
no  market  for  the  skins  in  question.  The 
case  falls  within  the  rule  laid  down  in 
Hadley  y.  Baxendale  (7).  They  also  cited 
Hvnde  t.  lAddeU  (8). 

Ghriffin  replied. 

Bbett,  M.R. — I  am  of  opinion  that  the 
judgment  of  Mr.  Justice  Denman  must  be 
supported.  I  think  the  learned  Judge  was 
justified  in  drawing  the  conclusion  he  did 
from  the  evidence  that  the  plaintiff  came 
over  from  Paris  and  informed  the  defen- 
dants in  this  country  that  he  was  about  to 
complete  or  had  completed  a  contract  with 
a  French  customer  in  Paris,  and  that  he 
wished  the  defendants  to  supply  him  with 
sheepskins  so  as  to  enable  him  to  fulfil 
his  contract  with  his  customer.  When, 
therefore,  he  sent  over  to  the  defendants 
the  order  to  manufacture  and  deliver  skins 
of  different  specialities  as  to  quality  and 
shape  at  different  prices,  and  to  be  delivered 
in  lots  at  different  times,  that  order  corre- 
sponded in  truth  with  a  contract  which, 
in  fact,  although  not  perhaps  in  form,  he 
then  contemplfited  making  or  had  niade 
with  his  French  customer.  The  defendants, 
as  a  matter  of  business,  knew  that  the  con- 
tract they  made  with  the  plaintiff  was  sub- 
stantially the  same  as  the  one  he  had  made 
with  his  customer,  but  with  this  difference, 
that  he  would  be  selling  to  his  customer  at 
a  higher  price  than  that  which  he  was 
giving  to  the  defendants.  This  is  not  the 
case  of  a  person  ordering  goods  from  a 
manu&cturer  here  which  are  to  be  sent 
abroad  to  be  resold ;  for  this  manufacturer 
would  from  this  alone  know  that  they 
were  to  be  resold  at  a  profit.  But  it  is 
more  than  that ;  the  plaintiff  was  under  a 
specific  contract  with  a  specific  person,  and 
purchased  the  skins  to  enable  him  to  fulfil 
that  contract.  The  defendants,  by  break- 
er) 9  Ezch.  Rep.  341 ;  23  Law  J.  Rep.  Ezch. 
179. 

(8)  44   Tiaw  J,   Rep.  Q.B.    106 ;   Law  Rep. 
10  Q.B.  266. 


ing  their  contract  with  the  plaintiff,  pre- 
vented him  from  fulfilling  the  whole  of  his 
contract  with  his  customer.  If  there  had 
been  a  market  for  the  goods,  the  plaintifiT 
would  have  been  bound  to  go  into  the 
market  and  purchase  goods  so  as  to  per- 
form his  contract  with  his  customer ;  and 
if  the  market  price  was  greater  than  the 
contract  price  he  would  be  entitled  to  re- 
cover the  difference  from  the  defendants. 
But  as  there  was  no  market  the  first  head 
of  damages  is  perfectly  clear ;  he  lost  the 
profit  of  five  francs  per  skin  which  other- 
wise he  would  have  made.  This  was  not 
disputed  on  behalf  of  the  defendants,  and 
the  plaintiff's  right  to  the  sum  of  341.  is 
therefore  practi<»Jly  admitted.  But  then 
the  plaintiff  says  that  he  has  also  lost  an 
additional  sum  of  28Z.  by  reason  of  his 
breach  of  contract  with  his  French  cus- 
tomer ;  and  the  question  therefore  arises, 
whether  he  can  recover  that  sum  or  any  loss 
in  respect  of  damages  which  he  had  to  pay 
to  his  French  customer.  The  cases  wluc^ 
have  been  cited  are  supposed  to  be  esses 
which  carry  out  the  principle  laid  down  in 
Hadley  v.  BaxendaU  (7).  l^e  result  of 
those  cases  is,  that  a  plaintiff  who,  under 
such  circumstances  as  the  present^  seeks  to 
recover  in  respect  of  liability  which  he  has 
under  a  contract  made  with  some  third 
person  must  shew  that  the  defendant  at 
the  time  when  he  entered  into  the  con- 
tract with  the  plaintiff  knew  of  the  con- 
tract with  the  third  person,  and  entered 
into  his  contract  upon  the  terms  that  he 
would  be  liable  if  by  any  act  of  his  the 
plaintiff  committed  a  breach  of  the  sub- 
contract. If,  however,  the  defendant  did 
not  know  of  the  8ulHX>ntract,  he  would  not 
be  liable  for  any  damages  sustained  by  the 
plaintiff  in  respect  of  a  breach  of  the  sub- 
contract. Where  there  is  no  market  for 
the  g^oods,  the  sub-contract  may  be  pot  in 
as  evidence  of  what  was  the  real  valoe  of 
the  goods,  and  thus  enable  the  plaintiff 
to  recover  the  difference  between  the  con- 
tract price  and  their  real  value.  Where, 
however,  the  sub-contract  was  fully  made 
known  to  him  in  all  its  terms,  he  would 
be  liable ;  and  the  proper  inference,  and  one 
which  the  jury  or  the  tribunal  which  tried 
the  case  might  draw,  would  be  that  he 
had  contracted  upon  the  terms  that  if  he 
broke  his  contract  he  would  be  liable  to 
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the  plaintiff  for  all  the  oonsequences  arising 
by  reason  of  a  failure  on  the  part  of  the 
plaintiff  to  ful£l  his  sub-contract.  But 
where  a  sub-contract  has  been  mada  the 
cases  seem  to  me  to  have  decided  that  the 
original  vendor  is  only  liable,  where  there 
has  been  a  breach  of  contract,  to  the 
natural  consequences  of  a  breach  of  so 
much  of  the  sub-contract  as  has  been 
made  known  to  him.  If  he  has  been 
told  that  the  contract  was  that  if  the 
vendee  did  not  supply  the  sub- vendee  with 
the  goods  ordered  from  the  vendor,  he 
would  be  liable  to  pay  4Z.  for  every  ton 
which  he  did  not  deliver,  then  the  vendor 
would  have  to  pay  that  sum  to  the  vendee. 
But  supposing  that  the  sub-contract  con- 
tained a  stipulation  that  in  addition  to 
the  sum  of  4/.  a  ton  a  penalty  of  bl,  a  day 
was  to  be  paid  by  the  vendee,  then  the 
vendor  would  not  be  liable  to  pay  that 
penalty  upon  breach  of  his  contract,  even 
though  it  is  stipulated  for  in  the  sub-con- 
tract, unless  that  part  of  the  sub-contract 
was  made  known  to  the  vendor,  for  it 
would  not  be  a  natural  consequence  of  his 
contract  with  the  vendee.  The  cases  seem 
to  me  to  establish  that  the  original  vendor 
is  only  liable  in  respect  of  so  much  of  the 
sub-contract  as  was  made  known  to  him. 
In  Borries  v.  Huichinson  (1),  which  was  a 
case  tried  before  Mr.  Justice  Willes  under 
the  old  system,  the  whole  of  the  terms  of 
the  contract  made  between  the  vendee  and 
a  third  person  were  not  made  known  to 
the  defendant ;  and  the  Court  held  as  an 
inference  of  fact  that  so  much  of  the  con- 
tract as  provided  that  the  vendee  had  to 
deliver  goods  in  Kussia  was  made  known 
to  the  defendant,  and  that  there  was  a 
breach  of  contract  by  the  defendant.  The 
amount  of  profit  which  the  vendee  would 
have  made  was  paid  into  Court  by  the 
vendor,  so  that  ^ere  was  no  longer  any 
dispute  as  to  that,  and  the  defendant  was 
bound  to  know  that  the  vendee  would  in- 
cur a  loss  of  profit.  Then  came  the  ques- 
tton  whether  the  vendee  could  recover 
two  claims  which  he  made.  One  of  those 
claims  was  in  respect  of  increased  freight 
and  insurance  which  the  vendee  had  paid 
for  sending  the  goods  to  Russia.  It  is 
well  known  in  the  Russian  trade  that  the 
freight  and  insurance  increase  as  the 
winter  oomes  on,  and  that  they  are  then 
Vol.  64.— Q.B. 
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very  high.  The  vendor  therefore,  directly 
he  knew  that  there  was  a  contract  to  de- 
liver goods  in  Kussia,  had  notice  that  the 
vendee  would  have  to  pay  increased 
freight  and  insurance  if  the  goods  were  not 
delivered  at  the  specified  times,  which 
must  have  been  during  the  summer ;  and 
therefore,  if  he  failed  to  deliver  them,  the 
natural  consequence  would  be  that  the 
vendee  would  have  to  pay  increased  freight 
and  insurance.  The  Court  therefore  came 
to  the  conclusion  that  the  vendor  was 
liable  in  respect  bf  this  claim.  In  respect, 
however,  of  the  other  claim  for  penalties, 
the  Court  held  that  he  was  not  liable,  for 
the  particulars  of  these  had  not  been  made 
known  to  him.  That  case,  therefore, 
comes  within  the  rule  which  I  have 
stated — ^namely,  that  the  original  vendor 
was  only  made  liable  for  the  natural  con- 
sequences of  a  breeush  of  so  much  of  a  con- 
tract as  was  made  known  to  him.  In  the 
case  of  Elhinger  Actien-GeaeUschafft  v. 
Armstrong  (3)  the  rule  was  worked  out  in 
the  same  way.  There  the  vendee  made  a 
contract  with  a  third  person,  which  was 
to  a  great  extent  made  known  to  the 
original  vendor,  so  that  the  vendor  knew 
that  if  he  broke  his  contract  the  vendee 
would  be  liable  to  pay  damages  to  the  sub- 
vendee.  The  only  peculiarity  of  the  case 
was  the  mode  in  which  the  jury  estimated 
the  damages,  for  the  exact  amount  of  the 
penalties  was  not  made  known  to  the 
vendor,  only  the  fact  that  if  he  broke  his 
contract  the  vendee  would  be  liable  to  pay 
damages  to  the  sub-vendee.  The  Court 
held  that  the  vendor  must  pay  damages, 
but  that  they  must  not  be  ascertained  by 
taking  the  amount  of  penalties  which  the 
vendee  had  to  pay  in  Russia,  and  there- 
upon say  that  that  is  the  amount  of 
damages  which  the  law  determines  as  pay- 
able; but  the  jury  were  allowed  to  look  at 
the  amount  of  the  penalties  as  a  means  of 
ascertaining  what  was  a  reasonable  amount 
to  be  paid  as  damages  by  the  vendor  to 
the  vendee.  That  case,  therefore,  comes 
exactly  within  the  same  rule  as  Borries  v. 
Hutchinson  (1),  and  as  the  facts  were 
different  the  rule  was  applied  differently. 
In  the  present  case  the  defendants  knew 
that  there  was  a  sub-contract  with  a  per- 
son in  France,  and  they  also  knew  of  the 
terms  of  that  sub-contract  to  the  extent 
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that  particular  sheepskins  got  up  in  a 
particular  way  were  to  be  delivered  at 
different  times.  They  must,  therefore, 
have  known  as  men  of  business  that  if  they 
broke  their  contract  with  the  vendee  by 
not  delivering  the  skins,  he  would  be 
liable  to  pay  damages  to  his  customer.  I 
think  that  Mr.  Justice  Denman  in  esti- 
mating the  damages  acted  upon  the  rule 
which  was  laid  down  in  EUbinger  Actienr 
Gesdlschafft  v.  Armstrong  (3),  and  that  he 
did  not  take  into  account  the  damages 
given  by  the  French  Court  as  the  exact 
amount  which  he  must  give,  but  came  to 
the  conclusion  that  the  French  Court  had 
in  all  probability  acted  reasonably;  and 
therefore,  taking  that  into  account,  he 
found  as  a  matter  of  fact  that  the  sum  so 
given  was  a  reasonable  amount  of  damages. 
I  think  that  he  was  entitled  to  do  that, 
and  that  in  so  doing  he  followed  the  case 
of  Elbinger  Actien-Gesellschafft  v.  Arm- 
strong  (3).  The  judgment  of  the  learned 
Judge  was  therefore  right. 

Baggallat,  L.J. — I  am  of  the  same 
opinion,  and  I  have  nothing  to  add. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
The  real  question  is,  what  is  the  true 
measure  of  damages  in  this  case.  A  per- 
son can  only  be  held  responsible  for  such 
consequences  as  the  parties  may  reason- 
ably be  supposed  to  have  contemplated  at 
the  time  when  the  contract  was  made. 
That  is  the  principle  laid  down  in  HadUy 
v.  Baxendale  (7),  and  to  be  applied  to  this 
and  other  cases.  How  much  of  the  damages 
claimed  can  be  reasonably  said  to  have 
been  in  the  contemplation  of  the  parties  at 
the  time  when  the  contract  was  made  de- 
pends in  every  case  upon  how  much  of  the 
real  situation  of  the  parties  was  so  dis- 
closed at  that  time  by  the  vendee  to  the 
vendor  as  to  render  it  a  fair  inference  of 
fact  that  damages  of  that  class  were  to  be 
recouped  in  case  there  was  a  breach  of  the 
contract,  if  damages  were  suffered.  Here 
the  vendors  knew  that  a  sub-contract  had 
been  made  by  the  vendee  in  France ;  that 
the  present  contract  was  made  with  them 
for  the  purpose  of  supplying  the  goods 
under  the  sub-contract,  and  also  that  there 
was  no  market  at  which  the  goods  could 
be  bought  if  they  failed  to  fulfil  their  con- 


tract. They  also  knew  the  profit  on  the 
sub-contract  was  to  be  five  francs.  The 
vendors,  therefore,  at  the  time  of  making 
the  contract,  knew  that  if  they  fulfilled 
their  contract  there  would  be  a  profit,  and 
that  if  they  broke  it  there  would  be  a  loss ; 
also  that  as  there  was  no  market  to  which 
either  the  vendee  or  his  purchaser  could 
go  in  order  to  purchase  skins  not  supplied, 
the  natural  inference  to  be  drawn  could 
only  be  that  the  vendee  would  be  obliged 
in  some  way  to  make  good  the  loss  which 
the  sub- vendee  would  suffer.  There  would 
consequently  be  a  liability,  and  the  sub- 
contract was  not  of  such  a  kind  as  to  be 
got  rid  of  without  some  injury  attaching. 
The  learned  Judge,  it  was  admitted,  might 
give  the  loss  of  profit,  because  at  the  time 
of  making  the  contract  both  parties  knew 
that  if  it  was  broken  there  would  be  such 
a  loss  of  profit.  It  seems  to  me  that  in  a 
case  of  tlds  sort,  where  there  is  no  market 
to  which  the  parties  could  go  if  the  con- 
tract is  broken,  the  natural  result  whidi 
must  have  been  contemplated  at  the  time 
of  making  the  original  contract  was  that 
there  would  be  some  liability  on  the  part 
of  the  vendee  to  his  sub-purchaser.  The 
limit  of  that  liability  must  clearly  be  what 
the  vendee  had  to  pay. 

It  does  not,  however,  follow  that  that 
would  necessarily  be  what  he  would  be  en- 
titled to  charge  the  vendor.  The  learned 
Judge  would  have  to  deal  with  that  in  a 
reasonable  way,  and  would  have  to  give  a 
substantial  sum,  but  not  one  which  would 
exceed  the  amount  paid  by  the  vendee  to 
his  sub-purchaser.  He  thought  the  sum 
of  2SL  which  had  been  paid  was  not  too 
much;  and  therefore  treated  the  case 
exactly  as  Mr.  Justice  Blackburn  did  in 
Elhinger  Aclien-GeseUschaffi  v.  Armstrong 
(3),  where  he  said,  ''  If  the  Judge  had 
told  the  jury  expressly  that  the  penalties 
as  such  could  not  be  recovered,  but  that 
the  plaintiff  were  entitled  to  such  damage 
as  in  their  opinion  would  be  fair  compen- 
sation for  the  loss  which  would  naturally 
arise  from  the  delay,  including  therein  the 
probable  liability  of  the  plaintifis  to  dam- 
ages by  reason  of  the  breach  through  the 
defendant's  default  of  that  contract  to 
which,  as  both  parties  knew,  the  defendant's 
contract  with  the  plaintiffs  was  subsidiary, 
the  direction  would  not  at  all  events  havB 
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been  too  unfavourable  to  the  defendant." 
Mr.  Justice  Blackburn  then  pointed  out 
that  where  there  is  no  market  the  question 
must  be  treated  as  a  substantial  matter  of 
business,  and  therefore,  if  a  breach  of  the 
contract  takes  place,  it  is  a  natural  result 
to  be  anticipated  that  the  vendee  would 
incur  liability  to  his  sub-purchaser.  That 
seems  to  me  to  prove  that  Mr.  Justice 
Blackburn  thought  the  matter  one  in 
which  no  exact  rule  as  to  the  measure  of 
damages  could  be  laid  down  beyond  that 
which  he  laid  down,  and  this  follows  from 
the  next  passage  in  his  judgment,  in  which 
he  justified  the  verdict  by  saying  that  he 
did  not  think  it  was  unreasonable.  Can 
it  therefore  be  said  in  this  case  that  28/. 
was,  under  the  circumstances,  an  unreason- 
able amount  when  it  was  certain  the 
vendee  would,  as  a  matter  of  business, 
incur,  and  did  actually  suffer,  that  amount 
of  damage.  This  case  must  be  decided  by 
the  decision  in  EWinger  Actien-GeseUschafft 
V.  Amutrong  (3).  As  to  Borries  v.  Ilut- 
chinaon  (1),  I  will  say  nothing,  except 
that  I  am  not  prepared  to  say  that  it  is 
irreconcilable  either  with  the  present  case 
or  with  EWinger  AdienrGesdUchafft  v. 
Armstrong  (3).  It  is  enough  to  say  that 
either  it  is  reconcilable  with  the  latter 
case,  or  if  not,  then  the  latter  case  ought 
to  prevail,  for  the  principles  there  laid 
down  are  clear  and  sound. 

Appeal  dismissed. 


Solicitors —Adolphus  Selinu    for    plaintiff;  A. 
Poland,  for  defendant. 


1885.  )  KNIGHT  (appellarU)  v.  bowers 
March  31.  |  {responderU), 

Sale  of  Food  and  Drugs  Acts  (38  d;  39 
Vict.  c.  63,  ami  42  <(r  43  Vict.  c.  ZQ)Sale 
of  Drug  not  of  the  nature  demanded  hy 
Purchaser — Absence  of  Adulteration. 

[For  the  report  of  the  above  case,  see 
64  Law  J.  Rep.  M.C.  108.] 


[IN  THE  COURT  OF  APPEAL.] 
1884.     1  GARDNER    AND   SONS  V. 

Dec.  16.  J  TRECHMANN.* 

Ship  and  Shipping — Charter-party — 
BiU  oj  Lading — IncorporcUion  of  Terms 
of  Charter-party — Inconsistent  Clauses — 
Freight — Lien. 

Certain  goods  were  shipped  on  hoard 
the  defendant's  ship  under  a  bill  of  lading 
by  which  they  toere  made  deliverable  at  the 
port  of  discharge  to  the  plaintiffs^  the  con- 
signees^ the  freight  to  be  payable  on  de- 
livery at  the  rate  of  22s.  Bd.  per  ton,  and 
aU  other  expenses  were  to  be  borne  by  the 
receivers^  "  and  other  conditions  as  per 
charter-party**  The  charter-party^  which 
provided  for  payment  of  freight  at  the 
rate  of  11.  lis.  3d.  per  ton,  contained  a 
clause  giving  the  shipowner  '*  an  absolute 
lien  on  the  cargo  for  freight,  deadfreiglU, 
demurrage,  lighterage  at  port  of  dis- 
charge, and  average."  There  was  a  fur- 
ther clause  under  which  the  captain  was  to 
sign  bills  of  lading  at  any  rate  of  freight, 
**  but  should  the  total  freight  as  per  bUls  of 
lading  be  under  the  amount  estimated  to 
be  earned  by  this  charter,  the  captain  to 
demand  payment  of  any  difference  in 
advance."  When  the  ship  arrived  at  the 
port  of  discharge,  the  shipowner  claimed 
payment  of  the  freight  specified  in  the 
diarter -party,  and  the  plaintiffs,  the  con- 
signees, in  order  to  obtain  delivery  of  the 
cargo,  which  had  been  detained  by  the 
defendant  under  sections  193  and  194  q/* 
the  Mersey  Docks  Acts  Consolidation  Act, 
1858,  were  compelled  to  pay  tlie  difference 
between  the  freight  specified  in  the  bill 
of  lading  and  the  charter- party  freight. '  In 
an  action  to  recover  the  amount  so  paid, — 
Held ,  that  the  sh  ipoumer  had  no  right  of  lien 
for  the  charter-party  freight,  inasmuch  as 
tlie  clause  in  the  charter-party  as  to  Uie  pay- 
ment  affreight  was  inconsistent  with  the  can- 
tract  as  to  tJie  payment  offreigJU  contained 
in  the  bill  of  lading,  and  therefore  could  not  f^e 
vncorporcUed  into  tike  biU  of  lading, and  tJiat 
the  plaintiffs  were  only  liable  for  die  amount 
of  freight  specified  in  the  bill  of  lading. 

Appeal  from  a  judgment  of  Baggallay, 
L.J.,  at  the  trial  at  LiverpooL 

*  Coram  Brett,  M.B.,  Cotton,  L.J.,  and  Lind* 
ley,  L.J, 
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By  a  charter-party  dated  the  23rd  of 
July,  1883,  and  made  hetween  the  defend- 
ant, who  was  the  owner  of  the  British 
iron  steamship  Amanda,  and  Berthold 
Smith  k  Co.,  of  Taganrog,  it  was  agreed 
that  the  Amanda  should  proceed  to  a  safe 
port  in  the  Sea  of  Azoff,  and  there  load  a 
fall  and  complete  cargo  of  wheat  ^!^  seed 
'^  grain  *S^  tallow  ^  other  stowage  goods, 
at  the  option  of  the  freighters,  to  a  safe 
port  in  the  United  Kingdom,  on  payment 
of  freight  at  the  rate  of  \L  Wa,  id,  per 
ton.  The  16th  clause  of  the  charter-party 
provided  :  "  the  freighters*  liability  on  this 
charter  to  cease  when  the  cargo  is  shipped 
(provided  the  same  is  worth  the  freight, 
dead  freight,  and  demurrage  on  arrival  at 
port  of  discharge),  the  owner  or  his  agent 
having  an  absolute  lien  on  the  cargo  for 
freight,  dead  freight,  demurrage,  lighter- 
age at  port  of  discharge,  and  average." 
There  was  also  a  clause  in  the  charter- 
party  which  provided:  "  it  is  further  agreed 
the  captain  to  sign  bills  of  lading  as  pre- 
sented and  at  any  rate  of  freight,  but 
should  the  total  freight  as  per  bills  of 
lading  be  under  the  amount  estimated  to 
be  earned  by  this  chai'ter,  the  captain  to 
demand  payment  of  any  difference  in  ad- 
vance ;  on  the  other  hand,  any  difference  in 
excess  of  chartered  freight  to  be  deducted 
by  charterer's  agents  at  port  of  discharge." 
The  Amanda  having  duly  proceeded  to 
Taganrog,  there  shipped  a  cargo  of  wood, 
part  of  which — ^namely,  750  tons  of  box- 
wood— was  made  deliverable,  under  a  bill 
of  lading  signed  by  her  captain,  to  the 
plaintiffs,  "  freight  for  the  said  goods  pay- 
able on  delivery  at  the  rate  of  22*.  M,  per 
ton  of  2,240  lbs.  delivered,  immediately 
tn  cash  without  discount,  with  average 
accustomed."  The  bill  of  lading  also 
contained  a  clause  which  provided  '^all 
extra  expenses  in  discharging  to  be  borne 
by  receivers,  and  other  conditions  as  per 
charter-party  dated  the  23rd  of  July, 
1883."  When  the  Amanda  arrived  at 
Liverpool,  the  defendant  on  discharging 
her  cargo  demanded  payment  of  freight  at 
the  rate  specified  in  the  charter-party,  and 
to  obtain  this  caused  a  portion  of  the 
cargo  included  in  the  plaintiffs'  bill  of 
lading  to  be  detained  under  sections  193 
and  194  of  the  Mersey  Docks  Acts  Con- 
solidation Act,  1858   (21  k  22  Vict  c. 


xdi.).  The  plaintiffs  having  paid  99/. 
beyond  the  amount  of  freight  payable 
under  their  bill  of  lading,  in  order  to  get 
possession  of  this  portion  of  the  cargo , 
brought  the  present  action  to  recover  that 
amount. 

Baggallay,  L.J.,  gave  judgmoit  for  the 
defendant. 

The  plaintiffs  appealed. 

GoreU  Barnes,  for  the  plaintiffs. — ^The 
question  is  whether  the  consignees  of  the 
ffoods  under  the  bill  of  lading  are  bound 
kMpay  not  the  freight  spedfically  mea. 
tioned  in  the  bill  of  lading,  but  the  char- 
ter-party  freight.  The  shipowner  cannot 
have  a  lien  for  freight  which  under  the 
contract  is  payable  in  advanoa  The 
question  depends  upon  the  constniction  of 
the  documents.  There  is  no  authority  pre- 
cisely in  point,  and  the  first  case  is  that  of 
Chappel  V.  Comfort  (1).  Baggallay,  L.J., 
based  his  judgment  upon  Gray  v.  Carr  (2) 
and  PorteoiM  v.  Watney  (3);  but  those 
authorities  do  not  support  his  decision. 
Parteous  v.  Wainey  (3)  turned  upon  the 
particular  words  in  the  bill  of  lading. 
The  words  ''  other  conditions  as  per  char- 
ter-party" merely  mean  that  only  the 
conditions  in  the  charter-party  are  to  be 
incorporated  into  the  bill  of  lading  so  hx 
as  they  are  not  inconsistent  with  the  con- 
tract contained  in  the  latter  document. 
The  clauses  in  the  bill  of  lading  which  in- 
corporate those  in  the  charter-party  most 
be  strictly  construed ;  and  here  they  are 
wholly  inconsistent.  The  lien  which  the 
defendant  claims  to  exercise  is  in  respect 
of  freight  which  the  captain  was  bound  to 
get  in  advance.  The  clause  which  gives  a 
lien  for  the  charter-party  freight  is  not 
incorporated  in  the  bill  of  lading.  The 
shippers  here  stipulated  that  where  thediar> 
ter-party  and  the  bill  of  lading  difier,  the 
latter  document  must  prevail,  and  the  char- 
ter-party in  such  a  case  cannot  override 
the  bill  of  lading—  GtUlichsen  v.  Stewart 
(4).     The  case  of  Fry  v.   The  Chartered 

(1)  10  Com.  B.  Bep.  N.S.  802 ;  31  Law  J.  Rep. 
C.P.  58. 

(2)  40  Law  J.  Bep.  Q.B.  257;  Law  Rep. 
6  Q.B.  522. 

(3)  47  Law  J.  Rep.  Q.B.  366;  Law  Bep. 
3  Q.B.  D.  227.  634, 

(4)  53  Law  J.  Rep.  Q.B.  173;  Law  Bep. 
13  Q.B.  D.  317, 
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MercantUe  Bank  of  India  (5)  shews  that 
only  the  freight  applicable  to  the  par- 
ticular goods  mentioned  in  the  bill  of 
lading,  and  not  the  whole  froight  under 
the  charter-party,  is  payable.  It  never 
was  intended  that  the  shipowner  should 
have  a  lien  for  freight  which  the  captain 
ought  to  have  obtained  payment  for  in  ad- 
vance. 

French^  for  the  defendant. — The  effect 
of  the  clause  is  that  the  shipper  of  the 
goods  has  notice  of  the  terms  of  the  char- 
ter-party ;  he  himself  receives  the  bUl  of 
lading  which  iucorpoiutes  the  conditions 
contained  in  the  charter-party,  and  thero- 
fore  knows  exactly  the  terms  upon  which 
he  is  dealing  and  the  measure  of  his  lia- 
bility. The  case  of  GvUichsen  v.  Steioart 
(4)  is  distinguishable,  for  there  it  was  held 
that  the  consignees  of  the  cargo  were  not 
protected  by  the  charter-party.  In  this 
case  the  consignees  seek  to  put  in  force 
against  the  shipowner  the  provisions  con- 
tained in  the  bill  of  lading.  The  cases 
have  not  gone  the  length  of  deciding  that 
a  general  reference  in  a  bill  of  lading  to 
the  terms  of  the  charter-party  incorporates 
into  the  bill  of  lading  only  such  stipula- 
tions in  the  charter-party  as  are  consistent 
with  the  contract  contained  in  the  bill  of 
lading. 

Brett,  M.K. — In  this  case  the  plaintiffs' 
goods  were  shipped  on  board  the  defen- 
dant's ship  and  brought  to  England.  The 
shipowner  assumed  to  hold  those  goods  in 
respect  of  an  alleged  right  of  lien  for  the 
difference  between  the  amount  of  freight 
payable  under  the  bill  of  lading  and  that 
payable  under  the  charter-party.  In  the 
first  place  I  am  of  opinion  that  the  charter- 
party  gave  no  such  right  of  lien  for  the 
difference.  The  charter-party  gave  him  a 
right  to  immediate  payment  before  the 
ship  sailed  of  any  difference  between  the 
freight  payable  under  the  bill  of  lading 
and  that  payable  under  the  charter-party. 
That  excess  of  freight  was  to  be  demanded 
by  the  captain,  and  consequently  the  ship- 
owner had  no  right  of  lien  for  that  excess 
even  as  against  the  charterer.  The  stipu* 
lation  merely  reserved  a  right  which  could 
not  be  enforced  by  lien  by  the  shipowner. 

(5)  35  Law  J.  Elep.  C.P.  306;  Law  Rep. 
1  CF.  689. 
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Secondly,  I  am  of  opinion  that  even  if  the 
charter-party  gave  a  right  of  lien  for  this 
excess  of  freight,  that  right  is  not  incorpo- 
rated into  the  bill  of  lading,  and  the  clsam 
is  ousted  by  the  fact  of  the  captain  having 
signed  the  bill  of  lading. 

There  have  been  many  controversial 
cases  as  to  the  meaning  of  the  words 
"other  conditions  as  per  charter-party  " ; 
but  they  all  come  to  this,  that  that  reference 
in  the  bill  of  lading  to  the  charter-party 
only  incorporates  into  the  bill  of  lading 
those  stipulations  in  the  charter-party 
which  are  applicable  to  the  contract  con- 
tained in  the  bill  of  lading.  No  stipula- 
tions contained  in  the  charter-party  can  be 
brought  into  the  bill  of  lading  if  they 
would  control  or  alter  the  specific  stipula- 
tions in  the  bill  of  lading,  for  these  cannot 
be  altered  by  a  general  reference  to  the 
terms  of  the  charter-party.  Here  there  is 
a  stipulation  in  the  bill  of  lading  that  the 
goods,  so  far  as  the  freight  is  concerned, 
shall  be  delivered  upon  payment  of  the 
amount  of  freight  therein  specified.  This 
amount  is  fixed  without  reference  to  any 
other  amount  of  freight.  The  effect  of  the 
general  reference  to  the  charter-party  is  to 
bring  into  the  bill  of  lading  all  those  stipu- 
lations in  the  charter-party  which  are  not 
specifically  dealt  with  in  the  bill  of  lading, 
as,  for  instance,  a  Hen  for  demurrage ;  but 
it  does  not  allow  any  alteration  of  the 
specific  stipulation  as  to  delivery,  or  a  lien 
to  be  brought  in  as  to  the  freight  payable 
under  the  charter-party.  The  question 
raised  is  a  difficult  one,  and  it  is  easy  to 
see  how  Lord  Justice  Raggallay  came  to  a 
conclusion  in  favour  of  the  defendant ;  but 
we  are  compelled  to  come  to  a  different 
conclusion. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  question  depends  upon  the  construc- 
tion of  these  two  documents.  The  freight 
was  payable  under  the  bill  of  lading  at  a 
specified  rate  upon  delivery  of  the  goods. 
The  shipowner  was  not  entitled  to  retain 
the  whole  of  the  cargo  shipped  in  respect 
of  a  claim  for  the  amount  of  freight  men- 
tioned in  the  bill  of  lading,  but  the  freight 
was  payrible  on  that  which  was  actually 
delivered.  The  amount  of  freight  payable 
under  the  bill  of  lading  is  less  than  that 
payable  under  the  charter-party,  and  the 
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question  is  whether  the  clause  in  the 
charter-party  gives  a  lien  to  the  shipowner 
for  the  difference  between  those  two 
amounts.  I  do  not  think  it  does.  Then 
comes  the  question  whether  the  words 
"  other  conditions  as  per  charter-parly " 
introduce  into  the  bill  of  lading  the  clause 
in  the  charter-party  which  gives  the  ship- 
owner a  right  of  lien  in  respect  of  freight 
payable  under  the  charter-party.  I  thmk 
they  do  not.  Where  there  is  no  express 
provision  in  the  bill  of  lading  the  contract  is 
to  be  regulated  by  the  terms  of  the  charter- 
party;  and  only  those  conditions  are  to 
be  introduced  which  apply  to  the  contract 
contained  in  the  bill  of  lading.  Here 
there  is  an  express  stipulation  that  the 
captain  is  to  sign  bills  of  lading  as  pre- 
sented, and  at  any  rate  of  freight ;  but  if 
the  total  freight  as  per  bills  of  lading  is 
under  the  amount  estimated  to  be  earned 
by  the  charter,  he  is  to  demand  payment 
of  any  difference  in  advance.  The  charter- 
party  is  to  govern  the  contract  except  as 
to  the  freight  and  extra  expenses.  This 
construction  brings  most  of  the  clauses  in 
the  chai*ter-party  into  the  bill  of  lading, 
but  not  the  clause  as  to  a  lien  for  the 
charter-party  freight. 

LiNDL'EY,  L.  J. — I  am  of  the  same  opinion. 
The  whole  difficulty  has  arisen  from  the 
captain  having  failed  to  enforce  the  clause 
in  the  charter-party  as  to  demanding  in 
advance  the  difference  between  the  freight 
payable  under  the  bill  of  lading  and  the 
amount  estimated  to  be  earned  under  the 
charter-party.  The  bill  of  lading  is  a  con- 
tract for  the  conveyance  of  the  goods  men- 
tioned in  it,  and  the  holders  are  entitled  to 
delivery  of  the  goods  therein  mentioned  at 
the  specified  rate.  The  course  taken  by 
the  defendant  cannot  throw  upon  the 
holders  the  obligation  to  pay  freight  for 
the  whole  of  the  cargo  when  only  a  portion 
was  delivered.  It  was  contended  that  the 
holders  of  the  bill  of  lading  must  under 
the  clause  at  the  end  of  the  bill  of  lading 
pay  the  whole  of  the  freight  reserved  by 
the  charter-party.  In  my  opinion  the  two 
clauses  as  to  the  payment  of  freight  are 
wholly  inconsistent  and  cannot  stand  to- 
gether. It  is  no  answer  to  say  that  the 
words  include  something  to  which  they 
do  not  apply.     The  bill  of  lading  only  in- 


corporates conditions  in  the  charter-party 
which  are  consistent  with  the  contract  con- 
tained  in  the  biU  of  lading.  Prima  facie 
there  is  no  lien  for  freight  payable  in 
advance;  such  a  lien  may  no  doubt  be 
contracted  for,  but  in  my  opinion  the  words 
in  question  do  not  give  it.  The  judgment 
must  therefore  be  entered  for  the  plamtifib. 

Appeal  allowed. 


Solicitors — Field,  Boscoe  k  Co.,  agents  for 
Bateson,  Bright  &  Warr,  Liverpool,  for  plain- 
tiffs ;  Turnbull,  Tilly  &  Moasir,  agents  for 
TumbuU  &  TiUy,  West  Hartlepool,  for  defen- 
dant. 


1885.     1  ELLIOTT   V.    HALL    (sued  08  THS 
July  16.  J  NAILSTONB   COLLISBT   CX>1CPANY). 

Negligervoe — Supply  of  Defective  Article 
— Injury  to  Person  using  it  with  whom 
there  was  no  Contract — Liability  for  au^ 
Injury. 

The  defendant  delivered  coals  ordered 
by  the  plaintiff's  employer  in  a  truck  hired 
from  the  Midland  Wagon  Company y  who 
repaired  it  in  case  of  serious  defects,  the 
defendant  remedying  slight  defects.  When 
the  plairUiff  got  on  the  truck  to  unload  ii^ 
the  trap-door  of  the  truck  gave  way^  owing 
to  a  defect  in  the  pin  in  the  door,  amd 
the  plaintiff,  without  any  contributory 
negligence  on  his  part,  fell  through  and 
sustained  damage: — Held,  that  the  de- 
fendant was  liable  for  the  injury. 

Heaven  v.  Pender  (52  Law  J.  Bep.  Q.B. 
702)  distinguished. 

This  was  a  motion  on  behalf  of  the 
plaintiff  for  judgment  in  an  action  for 
damages  caused  by  tho  defendant's  alleged 
negligence.  The  plaintiff's  employers,  the 
Leicester  Coal  Consumers'  Company, 
ordered  some  coals  of  the  defendant,  who 
delivered  them  in  a  truck  which  had  been 
long  in  his  possession,  although  it  was  in 
fact  hired  from  the  Midland  Wagon  Com- 
pany, who,  as  the  evidence  shewed,  re* 
paired  it  when  there  was  any  serious 
defect  found,  but  in  case  of  slight  want 
of  repair  the  defendant  repaired  it.    Ther9 
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was  a  trap-door  in  the  bottom  of  the 
tiniok,  which  was  kept  up  by  a  horizontal 
pin  with  a  catch  at  the  end,  without 
which  catch  the  pin  was  liable  to  jolt 
out  when  the  truck  was  moved.  Owing 
to  the  fact  that  this  catch  was  wanting, 
the  plaintiff,  while  unloading  the  truck, 
fell  through  the  trap-door  with  some  half 
a  ton  of  coals  on  him,  and  was  injured. 
At  the  trial  at  Leicester  before  Pollock,  B., 
on  the  7th  of  July,  the  jury  found  for  the 
plaintiff,  awarding  200/.  as  damages,  and 
negatiying  contributory  negligence  on  the 
plaintiff's  part. 

Sills  (with  him  Toller),  for  the  plaintiff. 
— There  was  a  duty  towards  the  plaintiff  to 
see  that  the  truck  which  the  defendant 
invited  the  plaintiff's  employer  or  his 
servant  to  use,  or  which  he  must  have 
contemplated  that  he  or  his  servant  would 
use,  was  a  fit  and  proper  chattel  for  such 
a  use,  although  there  was  no  express  con- 
tract between  the  plaintiff  and  defendant — 
Indermaur  v.  Dames  (1)  and  Heaven  v. 
Pender  (2). 

B.  Lunilet/y  for  the  defendant. — The 
cases  in  which  there  has  been  held  to  be 
a  duty  to  a  person  with  whom  there  was 
no  contract  are  either  where  the  defendant 
was  an  occupier  of  premises,  who,  as  such, 
is  bound  not  to  permit  a  kind  of  trap  to 
be  on  those  premises  whereby  even  a  bare 
licensee  may  be  injured — Collia  v.  Selden 
(3) — or  in  respect  of  the  use  of  explosives 
or  other  dangerous  chattels — Levy  v.  Zan- 
gridge  (4).  Heaven  v.  Pender  (2)  is  dis- 
tinguishable. There  the  staging  was  under 
the  defendant's  direct  control.  Here,  also, 
there  was  an  interval  of  six  weeks  between 
the  time  when  the  truck  was  last  in  the 
defendant's  control  and  the  accident,  and 
there  was  ample  time  in  which  the  Mid- 
land Wagon  Company  could  have  dis- 
covered Uie  defect,  so  that  the  blame 
rested  with  that  company  and  not  with 
the  defendant^  whereas  in  WwUerboUom  v. 

(1)  36  Law  J.  Rep.  C.P.  181 ;  Law  Rep. 
2C.P.3U. 

(2)  52  Law  J.  Rep.  Q.B.  702;  Law  Rep. 
11  Q.B.  D.  503. 

(3)  37  Law  J.  Rep.  C.P.  233 ;  Law  Rep. 
3  C.P.  496. 

(4)  4  Mee.  k  W.  337 ;  7  Law  J.  Rep.  Exch. 
387. 


Wright  (5),  there  was  no  possible  chance 
of  discovering  it.  The  duty  of  the  de- 
fendant could  not  be  to  all  and  sundry 
persons  using  the  truck  for  an  indefinite 
period  of  time.  In  Heaven  v.  Pender  (2) 
the  question  was  whether  the  owner  of 
the  dock,  who  had  the  control  of  the  stag- 
ing put  up  in  his  dock,  was  liable:  not 
whether  any  one,  and,  if  so,  who,  was 
liable.  Here  there  was  no  duty  on  the 
part  of  the  defendant  towards  the  plaintiff. 
The  verdict  was  also  against  the  weight  of 
the  evidence,  as  there  was  contributory 
negligence  in  a  man  going  to  stand  on 
a  truck  not  looking  beforehand  to  see  if 
it  was  safe  for  him  so  to  do. 

Grove,  J. — I  think  judgment  should  be 
for  the  plaintiff  in  this  case,  which  has 
been  put  to  us  as  being  a  stronger  case 
than  Heaven  v.  Pender  (2).  In  that  case, 
however,  the  judgment  was  given  on  a  point 
really  different  from  the  question  in  this. 
There  the  only  question  was  whether  the 
dockmaster,  who  had  control  of  the  dock 
and  the  appliances,  was  liable  to  the  plain- 
tiff as  well  as  the  person  who  had  put  up 
the  staging.  That  case  does  not,  therefore, 
appear  to  be  requisite  for  the  plaintiff. 
Here  the  question  is  not  whether  the 
Midland  Wagon  Company  is  liable,  but 
whether  the  defendant  is  liable.  The 
facts  are  shortly  these :  The  defendant 
hired  a  truck  from  the  Midland  Wagon  . 
Company,  which,  except  in  small  details, 
was  repaired  by  that  company.  In  that 
truck  was  a  trap-door  kept  up  by  a  pin. 
This  truck  was  used  by  the  defendant  to 
convey  coal  which  the  plaintiff  s  employers 
had  ordered  of  the  defendant.  The  deifen- 
dant  knew  that  this  truck  must  be  unloaded, 
and  in  fact  the  buyers  employed  the  plaintiff 
to  imload  it.  During  the  course  of  such 
employment  the  accident  happened.  There 
is  no  dispute  that  the  accident  happened 
in  consequence  of  a  defect  in  the  pin  that 
kept  up  the  trap-door.  The  question  arises, 
through  whose  negligence  was  there  this 
defect.  I  have  no  doubt  in  my  own  mind 
that  there  was  a  dear  duty  lying  on  the 
defendant  to  supply  an  efficient  truck. 
If  a  man  supplies  a  vessel  in  which  coals 

(5)  10  Mee.  &  W.  109 ;  11  Law  J.  Rep.  Exch. 
415. 
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or  any  other  article  are  sent  out,  he  is 
boiind  to  see  that  it  is  in  fair  and  pi-oper 
order  for  the  service  to  which  it  is  to  be 
put :  and  although  he  cannot  guard  against 
latent  defects,  he  can  see  that  it  Ls  in  fit 
and  proper  order.  But  it  was  contended 
that  there  was  no  contract  between  the 
plaintiff  and  the  defendant.  That  may 
^  be;  but  the  plaintiff  was  the  servant  of 
the  person  to  whom  the  coals  were  supplied, 
and  who  the  defendant  must  reasonably 
have  supposed  would  unload  the  truck. 
Another  question  is,  was  the  pin  in  a  bad 
state  when  under  the  defendant's  control. 
There  is  evidence  that  the  fracture  was  of 
long  standing.  That  was  a  question  for 
the  jury,  and  they  have  found  it  in  favour 
of  the  plaintiff.  It  may  be  true  that  the 
truck  stayed  six  weeks  at  a  Midland 
Station,  where  it  was  the  duty  of  the 
Midland  Wagon  Company  to  have  in- 
spected it,  and,  if  necessary,  repaired  it ; 
but  the  question  here  is  not  as  to  the 
liability  of  the  Midland  Wagon  Company, 
but  of  the  defendant. 

There  was  reasonable  evidence  which 
the  jury  might  believe,  that  the  fracture 
was  of  long  standing — long  enough  to  have 
been  known  to  the  defendant.  This  case 
differs  from  that  of  Indermaur  v.  Dames  ( 1 ), 
where  the  plaintiff  was  a  mere  licensee  and 
the  defendants  were  held  liable  as  for  having 
set  a  trap  for  the  plaintiff.  Here  the  plain- 
tiff was  a  person  who  the  defendant  must 
have  known  would  use  the  truck,  and  the 
defendant  ought  to  have  been  prepared 
against  what  was  certain  to  happen. 

Smith,  J. — I  am  of  the  same  opinion. 
It  was  argued  that  the  defendant  was  not 
the  owner  of  the  truck ;  but  it  had  been 
in  his  possession  for  years,  and  there  was 
evidence  that  it  was  his  duty  to  inspect 
it,  although  any  defects  found  were,  in  fact, 
repaired  by  the  owners.  There  was  evi- 
dence which  the  jury  might  reasonably 
believe  that  the  accident  wajs  caused  owing 
to  the  insecurity  arising  from  the  defect  in 
the  pin,  and  that  if  due  care  had  been 
exercised  by  the  defendant's  servants  they 
would  have  discovered  this.  The  j  ury  also 
found  that  there  was  no  contributory  negli- 
gence. 

It  is,  however,  said  that  there  was  no 
duty  cast  on  the  defendant  towards  the 
plaintiff  to  take  due  and   proper    care. 


«• 


I  think  there  was.  What  was  the  position 
of  the  plaintiff?  He  is  not  one  of  the 
public,  not  a  bare  licensee,  not  a  stranger, 
but  a  person  whose  duty  it  was  to  unload  • 
that  truck.  The  defendant  sent  the  truck 
with  coal  to  the  plaintiff  for  the  purpose 
of  being  unloaded  by  him  or  his  servants. 
How  can  it  be  said  that  no  duty  lay  on  the 
defendant  towards  the  plaintiff!  And  I 
cannot  see  how  the  duty  once  lying  on  him, 
in  face  of  the  evidence  that  the  pin  had 
been  out  of  order  much  longer  than  six 
w^eeks,  the  fact  of  the  truck  being  at 
Bagsworth  Station  for  six  weeks  would 
make  any  difference.  It  is  not  correct  to 
say,  as  counsel  for  the  defendant  contended, 
that  the  cases  where  the  duty  has  been 
hold  to  exist  are  limited  to  occupiera  of 
property  or  premises,  or  cases  of  dangerous 
materials.  In  the  case  of  FouEkes  v.  The 
Metropolitan  Railway  Company  (6)  it  was 
held  that  thera  was  a  duty  to  the  plaintiff, 
although  he  had  no  ticket,  since  by  pro- 
viding the  carriages  the  company  held  out 
an  invitation  to  passengers  to  use  them. 
Judgment  must  therefore  be  for  the 
plaintiff. 

Judgm^eni  for  plaintiff. 


Solicitors  • —  Rodgers  &  Clark  son,  agents  for 
Hincks.  &  Topham,  Leicester,  for  plaintiff ; 
Crowder.  Anstie  k  Vizard,  agents  for  Owston, 
Dickinson  &  Simpson,  Leicester,  for  defen- 
dant. 


1885. 
June  19,  23 


.} 


DANIEL  {appeUanJt)  v. 
WHITFIELD  {respondent). 


Baker  or  Seller  of  Bread — Duty  to  have 
Scales  in  Cart — Bread  weighed  in  shop  in 
Purchaser's  presence,  and  sctU  out  to 
oblige  the  Purchaser-^6  &  7  ITtfl.  4.  c  87. 
«.  7. 

[For  the  report  of  the  above  caaei  see 
54  Law  J.  Rep.  M.C.  134.] 


(6)  4    Law   J.    Rep.    C.P.    361 ;  Law    B«p. 
5  C.P.  D.  167. 


Vol.  54.] 


HICHAELBCAS  1884  to  MICHAELMAS  1885. 


521 


1885. 
May  7 
Jane  15 


,23.  J 


YOINET  AND  ANOTHER  V. 
BARRETT  AND  OTHERS. 


Estoppel — Foreign  Judgment — Defend- 
ant not  resident  in,  nor  a  Subject  of  the 
Foreign  Counlry — Appearance  to  protect 
Property  from  Seizure  in  case  of  Judg- 
ment  by  DefauU, 

It  is  Tho  answer  to  an  action  upon  the 
judgment  of  a  foreign  Court  that  at  the 
time  of  the  proceedings  in  the  foreign 
Court  the  defendant  uxis  not  resident  or 
domiciled  or  under  allegiance  in  the  fo- 
reign country  and  appeared  in  the  foreign 
Court  as  defrndant  merely  to  protect  his 
property  from  seizure  in  case  judgment  by 
defaiUt  should  be  given  against  him  in  the 
foreign  Court, 

There  is  no  difference  between  a  case 
where  the  object  of  the  defendant  in 
appearing  is  to  protect  property  actually 
seized  and  a  case  in  which  his  object  is  to 
protect  property  which  may  become  liaMe 
to  seizure. 

De  Oosse  Brissac  «.  BathboDe  (6  Hurl. 
&  N.  301 ;  30  Law  J.  Rep.  Exch.  238) 
followed. 

Dictum  of  Parke,  B.,  in  The  General 

Steam   Navigation  Company  v.   Guillon 

'  (11  Mee.  &  W.  877,  at  p.  894 ;  13  Law  J. 

Eep.  Exch.  168,  at  p.  176)  dissented  from. 

Schibsby  t^.  ^/estenholz  (40  Law  J. 
Rep.  Q.B.  73;  Law  Rep.  6  Q.B.  155) 
questi&ned. 

Action  tried  in  Middlesex  before 
Wills,  J.,  without  a  jury. 

Abrahams y  for  the  plaintiffs. 

Bompas,  Q.C.,  and  W.  II.  Clay,  for  the 
defendants. 

In  addition  to  the  cases  referred  to  in 
the  judgment  Godard  v.  Gray  (I)  and 
Meyer  y.  BaUi  (2)  were  cited  duiing  the 
arguments. 

Wills,  J. — This  is  an  action  upon  a 
French  judgment  of  the  Court  of  Com- 
merce at  Besan9on,  by  which  the  plain- 

(1)  40  Law  J.  Bep.  Q.B.  62;  Law  Rep.  6 
Q.B.  139. 

(2)  46  Law  J.  Rep.  C.P.  741 ;  Law  Rep. 
1  C.P.  D.  368. 

Vol.  64.— Q.B. 


tiffs  recovered  against  the  defendants  a 
sum  of  367/. 

The  action  was  commenced  in  the 
Fi-enoh  Court  at  Besan^on  by  process  which 
issued  from  that  Court  on  the  6ih  of 
February,  1879.  The  defendants,  who 
were  Englishmen  domiciled  and  carrying 
on  business  in  this  country  and  not  in 
France,  appeared  to  this  process,  which 
had  been  served  upon  them  personally  in 
London.  There  was  no  property  of  the 
defendants  in  the  hands  of  the  Court 
under  any  process  of  arrest  or  otherwise, 
but  they  had  large  business  transactions 
with  French  houses,  and  were  frequently 
in  such  a  position  that  a  judgment  in  a 
French  Court  might  be  executed  against 
their  property  in  France. 

On  the  28th  of  June,  1879,  the  Court  of 
Commerce  at  Besan9on  pronounced  a  judg- 
ment appointing  M.  Barbier,  an  expert, 
to  enquire  into  certain  questions  connected 
with  the  matters  in  dispute.  The  expert 
made  his  report.  On  the  1st  of  May,  1 880, 
upon  objection  by  the  defendants  to  M. 
Barbier's  report,  the  Court  dii^ected  a  fresh 
expertise,  and  requested  the  Tribunal  Civil 
de  la  Seine  of  Paris  to  nominate  three 
experts  to  proceed  to  a  fresh  enquiry.  On 
the  16th  of  May,  1881,  the  report  of  these 
Parisian  experts  was,  pursuant  to  the  direc- 
tions given  in  the  judgment  of  the  1st  of 
May,  1881,  deposited  at  the  Greffe,  or 
Registry  of  the  Court  at  Besani^^on.  The 
report  was  unfavourable  to  the  defendants, 
and  on  the  20th  of  August,  1881,  the 
judgment  now  sued  upon  was  pronounced 
against  them  in  their  absence  and  in  de- 
fault of  their  appearance. 

Now,  no  further  statement  of  facts  is 
necessary  to  raise  the  first  contention  of 
the  defendants,  which  was  that  where  a 
party  once  appears  as  a  defendant  in  the 
Court  of  a  foreign  country,  and  liis  reason 
for  doing  so  is  that  he  has  property  in 
that  country  liable  to  seizure  under  the 
process  of  the  foreign  Court  which  he 
cannot  otherwise  protect,  he  is  not  neces- 
sarily, as  a  consequence  of  his  having 
appeared  in  that  Court,  bound  to  submit 
to  the  judgment  of  the  foreign  Court. 

The  question  is  ceitainly  not  altogether 
free  from  doubt,  and  it  is  necessary  to 
examine  carefully  the  state  of  the  authori- 
ties.   They  appear  to  me  to  be  as  follows : 
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In  the  caae  of  The  General  Steam  Na- 
vigation Company  v.  GuiUon  (3)  the 
plaintiffs  sued  the  defendant  in  the 
English  Court  for  a  collision  on  the  high 
seas.  There  was  a  plea,  more  complicated 
than  I  am  stating  it,  which,  reduced  to  itA 
simplest  form,  so  far  as  the  matter  now 
under  discussion  is  concerned,  was  that 
the  then  defendant  had  sued  the  then 
plaintiffs  in  the  French  Court  for  the 
said  collision,  and  that  the  then  plaintiffs 
had  appeared  in  the  French  Court  and 
had  had  judgment  against  them.  That 
plea  was  held  bad  on  special  demurrer 
upon  an  objection  which  could  not  be 
raised  nowadays,  but  which  had  its  full 
effect  at  the  time  I  am  speaking  of  (1843) 
— namely,  that  it  was  substantially  a  plea 
of  estoppel,  and  had  not  a  proper  formal 
commencement  and  conclndon.  But  the 
Court  took  the  occasion  of  expressing  an 
opinion,  which,,  though  entitled  to  great 
weight,  seeing  the  quarter  from  which  it 
comes,  can  hardly  under  the  circum- 
stances be  considered  more  than  an 
obiter  dictum,  Mr.  Baron  Parke  said, 
"  It  becomes,  therefore,  unnecessary  to 
give  any  opinion  whether  the  pleas  are 
bad  in  substance;  but  it  is  not  to  be 
understood  that  we  feel  much  doubt 
upon  that  question.  They  do  not  state 
that  the  plaintiff  were  French  subjects,  or 
resiant  or  even  present  in  France,  when 
the  suit  began,  so  as  to  be  bound,  by 
reason  of  allegiance,  or  domicile,  or  tem- 
porary presence,  by  a  decision  of  a  French 
Court;  and  they  did  not  select  the  tri- 
bunal and  sue  as  plaintiffs;  in  any  of 
which  cases  the  determination  might  have 
possibly  bound  them.  They  were  mere 
strangers,  who  put  forward  the  negligence 
of  the  defendant  as  an  answer,  in  an  ad- 
verse suit  in  a  foreign  country,  whose 
laws  they  were  under  no  obligation  to 
obey"  (4).  Undoubtedly  the  expression 
of  opinion  there  is  that  under  those  cir- 
cumstances they  would  not  be  bound  by 
the  judgment  of  the  foreign  Court. 

The  same  question,  or  a  question  very 
neaily  akin  to  this,  was  considered  a  few 
years  later,  in  the  year  1851,  in  the  case 

(3)  11  Mee.  &  W.  877  ;  13  Law  J.  Rep.  Excli. 
168. 

(4)  11  Mee.  &  W.  at  p.  894  ;  13  Law  L  Rep. 
Ezch.  at  p.  176. 


of  The  Bank  of  AiLStralasia  v.  Nuu  (5). 
There  the  circumstances  under  which  and 
the  extent  to  which  the  judgment  of  a  fo- 
reign or  colonial  Court  (for  they  are  both 
put  upon  the  same  footing  in  that  respect) 
is  examinable  in  an  action  in  this  country 
to  enforce  it  were  very  much  discussed. 
It  was  held,  according  to  the  marginal 
note,'which  seems  to  me  to  be  correct,  that 
although  in  such  an  action  the  judgment 
is  examinable  to  a  certain  extent,  as  for 
the  pui*pose  of  shewing  want  of  jurisdic- 
tion, or  the  defendant  not  summoned,  or 
that  the  judgment  was  fraudulently  ob- 
tained— ^yet  such  judgment  was  not  ex- 
aminable upon  the  merits, '  as  for  the 
purpose  of  shewing  that  the  contract 
sued  upon  was  not  made  or  was  pro- 
cured by  fraud,  or  that  the  judgment  was 
erroneous.  The  Court  said  there, ''  Doubt- 
less it  is  open  to  the  defendant  to  shew 
that  the  foreign  Court  had  not  jurisdic- 
tion of  the  subject-matter  of  the  suit,  or 
that  he  never  was  summoned  to  answer, 
and  had  no  opportunity  of  making  his 
defence,  or  that  the  judgment  was 
fraudulently  obtained  "  (6).  The  case  of 
T?ie  General  Steam  Navigation  Company 
V.  GuiUon  (3)  does  not  seem  to  have  been 
quoted  or  under  consideration  in  that 
case. 

The  next  case  in  order  of  time  on  this 
subject  was  the  case  of  De  Cosse  Brissac  v. 
Rathhone  (7).  That  case  was  decided  on 
demurrer.  It  was  an  action  on  a  foreign 
judgment,  and  by  way  of  defence  it  was 
pleaded  that  the  defendants  were  subjects 
of  her  Majesty  the  Queen,  and  were  in  no 
way  resident,  or  carrying  on  business,  or 
domiciled  in  France,  but  always  in  Eng- 
land, and  that  in  the  suit  in  the  Frendi 
Court  they  had  been  defendants  and  not 
plaintiffs  ;  that  they  were  possessed  of  pro- 
perty in  France  which  would  be  liable  to 
seizure  in  case  the  judgment  went  against 
them  in  default  of  appearance,  supposing 
they  did  not  appear ;  and  for  that  purpose, 
and  in  order  to  prevent  their  property  from 
being  so  seized,  they  authorised  an  agent 

(6)  16  Q.B.  Rep.  717;  20  Law  J.  Rep.  Q^. 
284. 

(6)  16  Q.B.  Rep.  at  p.  735 ;  20  Law  J.  Rep. 
Q.B.  at  p.  292. 

(7)  6  Hurl.  &  N.  301 ;  30  Law  J.  Rep.  Exch. 
238. 
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to  appear  for  them  in  the  suit  in  France, 
and  thereupon  they  did  appear.  They 
then  go  on  to  say  that  the  judgment  upon 
which  the  action  was  founded,  and  which 
was  then  sued  upon,  was  a  judgment 
founded  upon  a  former  judgment  in  one 
of  the  Courts  in  France,  and  it  was  given 
in  the  same  suit  for  the  purpose  of  carry- 
ing out  the  first-mentioned  judgment  and 
fixing  the  amount  of  damages  for  which 
the  defendants  were  liable  upon  the  first- 
mentioned  judgment.  Then  they  allege 
that  the  said  fii'st-mentioned  judgment,  and 
the  said  second- mentioned  judgment,  so 
far  as  it  i|)  founded  upon  the  first*  men- 
tioned judgment,  were  erroneous  in  fact 
and  in  law,  and  upon  the  merits,  and  that 
they  ought  not  to  have  been  in  favour  of 
the  plaintifib.  The  Court  held  there  that 
the  question  was  so  concluded  by  the  au- 
thorities that  it  was  impossible  to  decide 
contrary  to  them,  and  their  judgment  was 
for  the  plaintiff,  holding  that  the  ground 
alleged — namely,  that  the  defendant  had 
appeared  in  the  foreign  Court  so  far  under 
duress,  that  he  appeared  simply  to  protect 
his  property  fix)m  seizure  in  case  an  adverse 
jud^'raent  should  be  given  against  him  by 
default — was  no  ground  for  allowing  him 
to  refuse  to  obey  the  judgment  of  the 
tribunal  to  which  he  had  submitted.  It 
is  to  be  observed  that  the  case  of  The 
General  Steam  Navigation  Company  v. 
GuiUon  (3)  was  quoted  in  that  case,  and 
was  under  discussion.  Therefore,  it  is  im- 
possible to  escape  from  the  conclusion  that 
the  Court  had  before  them  the  very  ques- 
tion which  is  now  before  me,  and  decided 
it  adversely  to  the  defendant  in  that  suit, 
and  therefore  to  the  defendant  in  this 
suit. 

Shortly  afterwards  there  came,  in  the 
year  1863,  the  case  of  Simpson  v.  Fogo  (8), 
which  was  an  action  upon  the  judgment 
of  the  Court  at  Louisiana.  It  was  sug- 
gested in  the  course  of  the  argument  that 
it  was  a  judgment  in  rem,  because  the 
defendants  were  mortgagees  of  the  ship  in 
respect  of  which  the  action  arose ;  but  the 
Vice-Chancel  lor  (9)ix)intsout  in  the  course 
of  his  judgment  that  the  ship  had  been 
seized  under  a  process  analogous  to  our 

(8)  1  Hem.  &  M.  195 ;  32  Law  J.  Rep.  Chanc. 
249. 

(9)  Six  WUliom  Page  Wood. 


process  of  Ji,  fa,,  and  that  it  was  merely 
a  suit  irUer  partes,  and  therefore  the  Vice- 
chancellor  treated  the  question  I  am 
now  discussing  as  concluded  by  the  case  of 
De  Cosae  Brissa^  v.  Rathhone  (7),  and  he 
appears  to  have  entirely  concurred  in  the 
judgment  himself. 

Then  again,  in  1870,  there  was  the  case, 
which  has  been  so  much  discussed,  of 
Schibaby  v.  WeatenhoJz  (10).  Mr.  Justice 
Blackburn,  in  delivering  the  judgment  of 
the  Court,  sums  up  what  he  conceives  to 
be  the  result  of  the  authorities.  I  do  not 
know  that  I  should  go  further  into  this 
part  of  the  question,  except  for  the  fact 
that  undoubtedly  there  seems  to  me  to 
have  been  a  misapprehension,  in  the  course 
of  that  judgment,  as  to  what  had  been 
decided  by  some  of  the  cases  which  were 
under  review.  Inasmuch  as  it  is  very 
desirable  to  clear  away  any  misapprehen- 
sion of  that  sort,  I  think  it  is  only  right  I 
should  point  out  how  it  is  that,  as  it  ap- 
pears to  me,  there  was  a  misapprehension 
as  to  what  was  decided  in  the  cases  of 
The  General  Steam  Navigation  Company  v. 
GuUlon  (3)  and  De  Cosse  Briesac  v.  Math- 
bone  (7)  respectively.  The  learned  Judge 
says,  after  citing  the  passage  from  the  case 
of  The  General  Steam  Navigation  Com- 
pany v.  GuiUon  (3)  which  I  have  already 
read,  "  It  will  be  seen  from  this  that  those 
very  learned  Judges,  besides  expressing  an 
opinion  conformable  to  ours,  also  expr^sed 
one  to  the  effect  that  the  plaintiffi(  in  that 
suit  did  not  put  themselves  under  an  obli- 
gation to  obey  the  foreign  judgment  merely 
by  appearing  to  defend  themselves  against 
it.  On  the  other  hand,  in  Simpson  v. 
Fogo  (8),  where  the  mortgagees  of  an 
English  ship  had  come  into  the  Courts  of 
Louisiana  to  endeavour  to  prevent  the  sale 
of  their  ship  seized  under  an  execution 
against  the  mortgagors,  and  the  Courts  of 
Louisiana  decided  against  them,  the  Vice- 
Chancellor  and  the  very  learned  counsel 
who  argued  in  the  case  seem  all  to  have 
taken  it  for  granted  that  the  decision  of 
the  Court  in  Louisiana  would  have  bound 
the  mortgagees  had  it  not  been  in  con- 
temptuous disregard  of  English  law  "  (that 
is  to  say,  the  Court  there,  professing  to 
deal  with  English  law,  had  correctly  stated 

(10)  40  Law  J.   Rep.   Q.B.   73;    Law   Itep. 
6Q.B.  155. 
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what  they  believed  to  be  English  law,  and 
then  decided  against  it,  although  it  was 
said,  according  to  all  legal  principles,  which 
they  admitted,  it  ought  to  be  decided  by 
English  law).     **  The  case  of  Tlie  General 
Steam  Navigation  Company  v.  Guillon  (3) 
was  not  referred  to,  and  therefore  cannot 
be  considered  as  dissented  from ;  but  it 
seems  clear  that  they  did  not  agree  in  the 
latter  part  of  the  opinion  there  expressed." 
I  have  pointed  out  already  that  the  case 
of  De  Co88e  Brissac  v.  Rathbone  (7)  was 
cited  and  relied  upon,  and  in  that  case  The 
General  Steam  Navigation   Company   v. 
Guillon   (3)   was   under  discussion,    and 
therefore,  although   it  is  not  specifically 
mentioned  in  the  report  of  the  argument, 
in  that  sense  it  is  dissented  from,  because  the 
judgment  which  had  really  dissented  from 
it,  and  which  cannot  be  considered  as  any- 
thing else  than  a  formal  judgment  dissent- 
ing from  it,  had  been  followed  and  approved. 
The  judgment  goes  on  to  say,  "  We  think 
it  better  to  leave  this  question  open,  and 
to  express  no  opinion  as  to  the  effect  of  the 
appearance  of  a  defendant,  where  it  is  so 
far  not  voluntary  that  he  only  comes  in  to 
try  to  save  some  property  in  the  hands  of 
the  foreign  tribunal."     Now  certainly,  un- 
less I  misunderstand  that  sentence  in  its 
connection  with  what  goes  before,  it  seems 
rather  to  point  to  the  view,  that  in  the 
case  of  Simpson  v.  Fogo  (8)  and  in  the 
case   of  The   General  Steam   Navigation 
Company  v.  Guillon  ^3),  in  each  of  those 
cases  the  defendant  haa  appeared  to  try  and 
save  property  in  the  hands  of  the  foreign 
tribunal,  and  it  was  decided  one  way  by 
one  decision  and  the  other  way  by  the 
other.     I  cannot  find  in  the  pleadings  in 
The  General  Steam  Navigation  Company 
V.  Guillon  (3)  that  there  was  any  allega- 
tion of  that  kind,  and  it  seems  to  me,  as 
far  as  one  can  gather  from  the  pleadings  in 
The  General  Steam,  Navigation  Company 
V.  Guillon  (3),  that  that  was  a  case,  as  far 
as  it  appears,  of  a  pui'ely  voluntary  appear- 
ance, and  under  no  compulsion  or  duress, 
or  anything  of  that  kind.     *'  But  we  must 
observe,"  the  judgment  goes  on   to  say, 
"  that  the  decision  in  De  Cosse  Brissac  v. 
Bathbone  (7)  is  an  authority  that  where 
the    defendant    voluntarily  appears  and 
takes  the  chance  of  a  judgment  in  his  fa- 
vour, he  is  bound."     I  cannot  help  think- 


ing   with   Mr.   Abrahams,  that  in  that 
phraseology    the     voluntary    appearance 
which  is  attributed  to  the  case  of  De  Cosse 
Brissac    v.   Bathbone   (7)    really    means 
an  appearance  voluntaiy  as  contradistin- 
guished to  one  made  under  that  species  of 
duress  which  consists  of  the  necessity  of 
attempting  to  save  your  property  from 
execution  if  you  do  not  appear  at  alL 
Whereas,  as  I  have  pointed  out,  in  the 
case  of  De  Cosse  Brissac  v.  Bathbone  (7) 
the  allegation  in  the  plea  was  that  the  de- 
fendant had  property  in  Erance  which  he 
wished  to  save  from  possible  execution, 
and  therefore  for  that  reason  he  appeared. 
Therefore,  it  seems  to  me  rather  as  if  the 
decisions  in  the  case  of  1^  General  Steam 
Navigation  Company  v.  Guillon  (3)  and 
that  of  De  Cosse  Brissac  y.  Bathbone  (7) 
had  been  misplaced,  and  the  decision  which 
was  really  that  of  the  latter  case  attri- 
buted to  the  former,  and   that  of  the 
former  case  attributed  to  the  latter.    If 
BO,  it  seems  to  me  to  be  incorrect  to  say 
that  that  particular  question  was  at  that 
time  still  undecided,  because  it  seems  to 
me  that  it  is  impossible  to  distinguish  the 
case  of  De  Cosse  Brissac  v.  RcUhbone  (7) 
from  the  present  case,  and  that  it  is  im- 
possible to  deny  that  in  that  case  it  wss 
expressly  alleged  that  the  appearance  of 
the  defendants  was  not  to  save  property 
then  in  the   hands  of  the  tribunal,  but, 
what  is  nearly  as  cogent  a  species  of  dm'OBS, 
from  the  necessity  of  saving  other  pro- 
peHy  from  execution  in  case  a  judgment 
by   default    should    be  obtained  in  the 
Court.     It  seems  to  me,  therefore,  that 
that  question  really  in  the  year  1870  was 
not  an  open  question,  and  it  is  not  an  open 
question  now  so  £ax  as  decisions  go. 

As  to  the  other  cases  which  have  been 
cited,  the  one  which  seems  to  me  to  have 
any  bearing  on  the  subject  is  the  case  of 
Dvfios  V.  Burlingham  (11)  in  the  yau: 
1876.  That  was  an  action  on  a  foreign 
judgment  upon  a  contract  entered  into  in 
this  country  and  not  elsewhere,  and  the 
plea  in  that  action  was  that  before  the 
judgment  the  defendant  was  never  resident 
or  domiciled  or  within  the  jurisdiction  of 
the  French  Court,  nor  did  he  ever  owe 
allegiance  to  that  country,  nor  was  he  at 

(11)  43  Law  Times  N.S.  688. 
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the  time  of  oontracting  the  alleged  obliga- 
tion in  France  or  within  the  jurisdiction 
of  the  Court.  That  plea  was  held  bad. 
There  is  no  allegation  in  that  plea  that 
the  defendant  had  not  in  fact  been  served, 
and  the  plea  which  alleges  that  he  had  not 
in  fact  been  served  or  had  notice  of  the 
action  does  not  allege  that  he  was  not  for 
some  reason  or  other  bound  to  obey  the 
judgment  of  the  Court.  It  certainly  does 
not  seem  to  me  to  be  a  judgment  upon  the 
main  point  in  question,  nor  was  it  con- 
tended that  it  was  so,  but  it  was  relied 
upon  for  an  expression  of  opinion  of  Mr. 
Justice  Blackburn,  who  says  in  the  course 
of  the  argimient,  ''  He  says  he  never  owed 
allegiance  to  the  country.  Besides,  how 
could  his  appearance  have  rendered  the 
judgment  binding  upon  him  under  the 
circumstances  stated?"  It  is  a  dictum 
which  is  undoubtedly  in  favour  of  the 
defendants ;  it  does  not  appear  to  me  to 
amount  to  more ;  and  I  think,  upon  all 
ordinary  principles,  I  am  bound  by  the 
actual  decision,  and  that  I  have  no  right 
to  question  it  merely  because  of  a  dictum 
so  expi^essed  in  the  report  of  the  case. 

It  appears  to  me,  therefore,  that  upon 
the  first  question  the  matter  is  concluded 
by  authority,  and  that  it  is  the  law,  until 
altered  by  competent  authority,  that  where 
a  defendant  appears  in  the  foreign  Court 
and  takes  his  chance  of  a  judgment  in  his 
favour,  although  he  appears  in  consequence 
of  the  duress  of  wishing  to  protect  his 
property  there  which  is  in  the  hands  of  the 
Court,  or  which  will  become  liable  to 
seizure  in  case  he  does  not  appear,  he  can- 
not afterwards  say  that  he  is  not  bound  to 
submit  to  a  judgment  obtained  under  tho.^e 
circumstances.  I  cannot  see  why,  in 
principle,  there  should  be  any  difference  be- 
tween a  case  where  the  object  is  to  protect 
property  actually  seized,  and  a  case  where 
the  object  is  to  preserve  property  which 
may  become  subject  to  seizure.  They  seem 
to  me  to  stand  upon  the  same  footing,  and 
I  come  to  the  conclusion  upon  this  point 
that  really  the  case  of  The  General  Steam 
Navigation  Company  v.  Guillon  (3)  is  no 
longer  law,  and  that  upon  the  authorities 
I  am  bound  to  hold  that  the  mere  fact  that 
the  defendant  appears  under  those  circum- 
stances does  not  exempt  him  from  the  duty 
of  obeying  the  judgment  of  the  Court  if 


he  has  once  submitted  to  its  jurisdiction. 
[His  Lordship  then  reviewed  the  evidence 
as  to  the  procedure  in  the  French  Court, 
and  the  circumstances  under  which  the 
judgment  was  obtained  against  the  de- 
fendants, and,  having  come  to  the  conclu- 
sion that  under  the  circumstances  of  the 
case  there  were  facts  which  (according  to 
the  phraseology  adopted  in  Schihahy  v. 
Weatenholz  (10)  )  constituted  a  legal  and 
valid  excuse  to  the  defendants  for  refusing 
to  be  bound  by  the  judgment  obtained 
against  them  in  the  French  Court,  gave 
judgment  for  the  defendants,  with  costs.] 


Solicitors — Napoleon  Argles,  for  plaintiffs;  G. 
n.  Hall,  for  defendants. 


1885.       1     SIBLEY     V.     HIOGS      (TAPLIN 

June  22.  J  claimant). 

Bill  of  .Safe— 45  dc  46  Vict,  c.  43.  *.  9— 
Non-accordant  with  Scheduled  Form — 
Time  of  Payment, 

By  a  bill  of  sale  the  grantor  agreed  that 
if  he  should  not  duly  pay  to  his  creditors  a 
certain  instalment  of  a  composition  on  the 
2ith  of  May^  1883,  and  the  grantee  should^ 
under  a  guarantee  given  by  him,  he  obliged 
to  pay  the  same,  he  the  grantor  would  re- 
pay thai  sum  to  the  grantee  within  seven 
days  after  demand  ;  and  a  power  of  seizure 
on  default  was  given : — Held,  that  the  bill 
of  sale  was  void  as  not  being  in  accord- 
ance with  the  form  in  tlie  schedule  to  45  <fe 
46  Vict,  c.  43,  as  to  the  stipulcUing  of  a 
time  for  payment. 

Rule  nisi  to  set  aside  a  decision  in  an 
interpleader  proceeding  between  an  execu- 
tion creditor  in  a  County  Court  action  and 
a  claimant  under  a  bill  of  sale.  The  bill 
of  sale  (so  far  as  material  to  be  here  stated) 
was  as  follows  : — 

"This  indenture  made  on  the  20th  of 
April,  1883,  between  Charles  Higgs; 
mortgagor,  and  George  Taplin,  mortgagee  : 
Whereas  the  mortgagor  has  applied  to  the 
mortgagee  to  be  and  become  security  and 
guarantee  for  him  the  mortgagor  in  the 
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sam  of  65/.  I69.  3cZ.,  being  an  instalment 
of  a  composition  due  by  the  mortgagor 
to  his  creditors,  which  the  mortgagee  has 
agreed  to  do  upon  having  the  security 
hereinafter  contained  :  Now  this  inden- 
ture witnesseth,  that  in  consideration  of 
the  mortgagee  becoming  security  for  the 
mortgagor  in  the  sum  of  65^.  16^.  Zd.,  he 
the  mortgagor  doth  hereby  assign  unto 
the  mortgagee  all  the  chattels  described 
in  the  schedule  by  way  of  security  for 
payment  of  the  said  sum  by  the  mort- 
gagor to  his  creditors,  and  as  security  and 
indemnity  to  the  mortgagee  for  the  said 
sum  of  65^.  16^.  Zd,  for  which  he  has 
become  liable  under  his  said  guarantee; 
and  the  said  mortgagor  doth  further  agree 
and  declare  that  he  will  duly  pay  the  said 
sum  of  65/.  16«.  Zd,  to  his  creditors  on  the 
24th  of  May,  1883.  Provided  always, 
and  it  is  hereby  agreed  and  declared  by 
the  said  mortgagor,  that  if  he  the  said 
mortgagor  should  not  duly  pay  the  said 
sum  on  the  24th  of  May,  1883,  and  that 
the  mortgagee  should  be  obliged  to  pay 
the  same  under  the  said  guarantee,  then 
and  in  that  case  the  said  mortgagor  shall 
repay  to  the  said  mortgagee  the  said  sum 
of  65/.  16«.  M.  within  seven  days  after 
demand  in  writing,  such  demand  to  be 
sent  by  post  to  the  last  known  address  of 
the  moiiigagor :  And  further,  in  case  the 
mortgagor  shall  make  de&ult  in  payment 
of  the  said  sum,  or  any  part  thereof,  here- 
inbefore provided  for  payment,  or  in  the 
performance  of  any  covenants  herein  con- 
tained, or  if  he  shall  become  bankrupt,  or 
if  any  execution  shall  hav'e  been  levied 
against  the  goods  of  the  mortgagor,  it  shall 
be  lawful  for  the  mortgagee,  his  servants 
or  agents,  to  .  .  .  seize  and  take  possession 
of  l£e  said  chattels  and  things,  and  after 
the  expiration  of  five  clear  days  after  so 
taking  possession  to  sell  the  same.  .  .  ." 

The  County  Court  Judge  held  that  the 
bill  of  sale  was  valid  notwithstanding  that 
it  contained  a  power  of  seizure  for  default 
in  making  a  payment  the  time  for  which 
was  not  more  exactly  specified,  and  gave 
judgment  for  the  claimant.  This  rule 
having  been  obtained  on  behalf  of  the 
execution  creditor, 


Judge  was  correct,  ffetheringtan  v.  Oroom 
( 1 )  is  distinguishable.  There  the  bill  of  sale 
gave  power  to  seize  in  default  of  payment 
on  demand ;  here  payment  was  dependent 
on  the  contingency  of  ftdlure  by  the  mort- 
gagor to  pay  an  instalment  of  a  composi- 
tion payable  to  his  creditors;  until  the 
24th  of  May,  1883,  there  could  be  no 
seizure. 

E.  M,  Bray,  for  the  execution  creditor, 
was  not  called  upon  to  support  the  rule. 

Field,  J. — To  my  regret  I  feel  that  we 
must  give  Mr.  Bray's  client  the  benefit  of 
the  objection  taken  on  his  behalf  to  this 
bill  of  sale.  The  case  is  in  principle 
covered  by  Hetherington  v.  Groom  (1) ; 
and  that  decision  would  be  binding  upon 
me  even  if  I  dissented  from  it,  whidi  I 
do  not. 

The  Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882  (45  &  46  Vict,  c  43), 
says,  by  section  7  :  "  Personal  chattels, 
assigned  under  a  bill  of  sale,  shall  not  be 
liable  to  be  seized  or  taken  possession  of 
by  the  grantee  for  any  other  than  the 
following  causes,''  the  first  of  which  is: 
''if  the  grantor  shall  make  default  in 
payment  of  the  sum  or  sums  of  money 
thereby  secured  at  the  time  therein  pro- 
vided for  payment.  .  .  J'  And  section  9 
says :  **  A  bill  of  sale  made  or  given  by 
way  of  security  for  the  payment  of  money 
by  the  grantor  thereof  shall  be  void  unless 
made  in  accordance  with  the  form  in  the 
schedule  to  this  Act  annexed."  What  do 
we  find  in  the  form  contained  in  the 
schedule  1  We  find  this  clause  :  ''  And 
the  said  A.  B.  doth  further  agree  and 
declaim  that  he  will  duly  pay  to  the  said 
C.  D.  the  principal  sum  aforesaid,  together 
with  the  interest  then  due,  by  equal 
payments  of  £  on  the 

day  of  [or  whatever  else  may  be 

the  stipulated  times  or  time  of  payment]." 
In  Hetherington  v.  Groom  (1)  the  Court 
of  Appeal  held  that  those  words  required 
that  there  must  be  in  the  bill  of  sale  a 
stipulated  time  of  payment.  There  pay- 
ment was  to  be  made  upon  demand  in 
writing;  and  the  judgment  of  the  Master 
of  the  EoUs  and  Lord  Justice  Fry  said : 


IT.  B.  Ball,  for  the  claimant,  shewed         (i)  53   ^a^  j^  Rep.   Q.B.  676 ;  Law  £^ 
cause. — The  decision  of  the  County  Court      13  Q.B.  D.  789. 
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''  Is  a  payment  on  demand  a  payment  at 
the  time  in  the  bill  of  sale  provided  for  or 
thereby  stipulated  1  The  words  of  the 
statute  and  the  schedule  are  perhaps 
not  clear — they  may  well  include  a  time 
fixed  by  reference  to  any  known  event; 
they  may  perhaps  include  a  time  to  be 
ascertained  by  the  happening  of  some 
contingency,  but  they  do  not  in  our 
opinion  include  a  time  to  be  ascer- 
tained by  nothing  but  the  mere  choice 
and  volition  of  the  holder  of  the  bill  of 
sale.  To  leave  the  time  of  payment  at  his 
unfettered  choice  is  not,  we  think,  within 
the  meaning  of  the  7th  section  of  the 
statute,  to  provide  in  the  bill  of  sale  a 
time  for  payment,  or,  within  the  meaning 
of  the  schedule,  to  ascertain  the  time  by 
stipulation."  Lord  Justice  Bowen,  while 
doubting  the  correctness  of  the  view  taken 
by  the  Master  of  the  Bolls  and  Lord 
Justice  Fry  on  certain  points,  agreed  that 
the  bill  of  sale  was  bad  as  giving  a  power 
to  seixe  and  sell  in  default  of  payment  on 
demand.  In  the  present  case,  no  doubt, 
payment  is  to  be  made  a  certain  time 
alter  demand ;  but  that,  I  think,  as  has 
already  been  held,  in  an  uureported  case, 
by  my  brother  M^nisty,  makeTno  differ- 
ence.  Then  Mr.  Ball  urges  that  there 
could  not  be  any  seizure  until  the  24th  of 
May,  1883.  I  am  of  opinion,  however, 
that  the  case  must  be  held  to  be  within 
the  mischief  intended  to  be  provided 
against.  After  the  24th  of  May,  1883, 
the  time  of  payment  depended  merely  on 
the  volition  of  the  mortgagee:  and  the 
case  accordingly  falls  within  the  principle 
of  Hetherington  v.  Groom  (1). 
Manisty,  J.,  concurred. 

Etde  ahaolute. 


Solicitors — W.  T.  Boydell,  for  execution  cre- 
ditor; Bower,  Cotton  k.  Bower,  agents  for 
T.  J.  Broad,  Watford,  for  claimant. 
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1885      r^^^TE^    NUTTER     AND     COMPANY 

July  9. 1 

Practice — Service  of  Writ  of  Summona-^ 
Foreign  Corporation — Order  IX.  rule  8 
— "  Officer  "— «  Clerkr 

The  defendant  company^  having  head 
offices  in  Paris,  Bordeaux,  and  Marseilles, 
had  agents  and  correspondents,  among 
other  places,  in  London.  Service  of  a 
writ  of  summons  on  an  agent  in  London 
was  set  aside  on  the  ground  that  it  was  not 
service  on  the"  head  officer,  clerk,  treasurer, 
or  secretary  of  such  corporation,*^  within 
Order  IX.  ride  8. 

This  was  a  motion  to  set  aside  a  writ 
served  on  the  agent  of  the  defendant 
company  in  London,  the  said  company 
having  their  seat  in  Paris  and  their  work- 
ing directorate  at  Marseilles.  In  London, 
according  to  the  prospectus,  the  firm  of 
Gellatly,  Hankey  k  Co.  are  the  defendants* 
sub-agents  for  freight,  their  London  agent 
being  M.  Bertrand,  Cannon  Street,  but 
the  plaintifis  had  for  some  time  made 
shipments  through  Gellatly  &  Co.  The 
shipment  was  made  at  Antwerp,  and  the 
bill  of  lading  dated  Antwerp,  the  goods 
being  consigned  to  a  port  in  China. 

F.  Gorell  Barnes,  for  the  defendants,  in 
support  of  the  motion. — Order  IX.  rule  8 
(1)  is  the  same  in  effect  as  the  Common 
Law  Procedure  Act,  section  16  (2),  under 
which  foreign  corporations  could  not  be 
sued  in  these  Courts,  as  they  could  not  be 
served  here ;  and  in  this  case  the  contract 
was  made  at  Antwerp,  and  the  breach 
occurred  in  China.  If  this  company  could 
be  sued  here,  they  might  be  sued  in  150 


(1)  Order  IX.  rule  8  :  '*  In  the  absence  of  any 
statutory  provision  regulating  service  of  pro- 
cess, every  writ  of  summons  issued  against  a 
corporation  aggregate  may  be  served  on  the 
mayor  or  other  head  officer,  or  on  the  town 
clerk,  clerk,  treasurer,  or  secretary  of  such  cor- 
poration. ..." 

(2)  16  &  16  Vict.  c.  76.  s.  16  :  "  Every  writ  of 
summons  issued  against  a  corporation  aggregate 
may  be  served  on  the  mayor  or  other  head 
officer,  or  on  the  town  clerk,  clerk,  treasurer,  or 
secretary  of  such  ooiporation.  .  .  .  '* 
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placea  in  all  parts  of  the  world.     This 
company  has  no  domicil  here. 

Myhurghy  Q.C.,  for  the  plaintiffs. — The 
company  carry  on  business  here  by  their 
agent,  who  can  be  served.  He  is  for 
this  purpose  "  head  officer  "  or  "  clerk  " 
—Order  IX.  rule  8  (1).  That  is  the 
proper  way  of  serving  a  corporation,  and 
a  foreign  corporation  can  be  so  sued — 
Newhy  v.  Van  Oppen  and  Others  (3). 

Lord  Coleridge,  C.J. — If  there  had 
not  been  any  authority  the  other  way  I 
should  have  thought  that  Order  IX.  rule 
8(1)  did  not  apply  to  foreign  corporations. 
At  any  rate,  it  seems  clear  to  me  that  the 
words  of  the  rule  must  be  followed 
strictly,  in  order  to  avoid,  if  possible,  the 
obvious  inconveniences  of  suing  foreign 
corporations.  The  provisions  of  the  rule 
are :  "  every  writ  of  summons  issued 
against  a  corporation  aggregate  may  be 
served  on  the  mayor  or  other  head  officer, 
or  on  the  town  clerk,  clerk,  treaaurer,  or 
secretary  of  such  corporation."  The  ex- 
pression, the  clerk  or  secretary,  clearly 
points  to  some  single  and  definite  per- 
son. A  corporation  may  have  many 
head  offices,  but  the  person  to  be  served 
must  be,  to  adopt  the  definition  of  Lord 
Blackburn,  ''an  individual  person  whose 
knowledge  may  be  taken  to  be  the  know- 
ledge of  the  corporation." 

It  is  a  condition  precedent  to  a  good 
service  that  the  corporation  must  either 
have  a  domicil  in  this  country,  or  a  dis- 
tinct place  where  the  business  of  the 
company  is  carried  on  by  a  person  an- 
swering to  this  description.  The  service 
must  be  upon  one  single  officer  or  clerk  of 
the  corporation.  From  the  affidavits  I 
cannot  see  that  M.  Bertrand  is  such  a 
person.  The  question  is,  are  the  condi- 
tions precedent  fulfilled  in  this  case.  If 
we  look  at  the  prospectus  of  this  com- 
pany we  find  that  it  has  head  offices  in 
Paris,  Marseilles,  and  Bordeaux;  but  as 
to  other  places,  including  Cannon  Street, 
it  has  agents,  sub-agents,  or  correspondents ; 
and  it  does  not  follow  that  because  they 
have  an  agent  who  has  an  office  here  they 
themselves  can  be  held  to  have  an  office 
in  this  country.     This  case  appears  to  me 

(3)  41    Law  J.   Rep.   Q.B.    148;    Law  Rep 
7  Q.B.  293. 


to  come  within  the  hypothetical  case  in 
Lord  Blackburn's  judgment' in  the  ca^e  of 
Newhy  V.  Van  Oppen  and  Others  (3),  of  an 
agent  employed  by  a  foreign  company 
making  a  contract  for  that  company, 
which,  however,  has  not  actually  a  place 
of  business  and  does  not  trade  in  this 
country. 

The  judgment  of  Lord  St.  Leonards, 
with  which,  as  regards  the  law,  the  House 
of  Lords  agreed,  though  they  differed  from 
him  as  to  his  view  of  the  fiEicts,  in  the  case 
of  The  Carron  Iron  Company  v.  Mac- 
laren  (4),  was  that  the  corporation  in 
question  could  be  sued  on  the  ground 
that  in  respect  of  their  place  of  business 
in  this  country  they  had  a  domicil  in 
England;  but  he  did  not  contemplate  a 
foreign  corporation  being  capable  of  being 
sued  who  have  no  more  distinctive  office 
in  this  country  than  in  the  numerous 
other  places  (some  hundred  and  fifty  or 
so)  all  over  the  world  in  which  they  have 
agents ;  and  the  mere  fact  of  the  company 
having  an  agent  in  this  country  is  not 
sufficient  to  enable  it  to  be  sued  by  means 
of  service  of  the  writ  on  such  a  person. 
The  motion  to  set  aside  the  writ  must 
therefore  be  allowed. 

Smith,  J. — I  am  of  the  same  opinion. 
It  must  be  conceded  that  unless  the  ser- 
vice is  allowed  by  Order  IX.  rule  8  (1) 
it  is  bad.  It  is  said  to  be  good  service 
because  the  writ  has  been  served  on  the 
defendants'  agents  here.  The  words  of  the 
rule  are  clear — ^the  writ  of  summons  may 
be  served  on  the  head  officer  of  the  cor- 
poration. The  question  is,  is  M.  Bertrand 
such  a  head  officer.  If  we  assume  that  this 
company  carries  on  business  in  London 
elsewhere  than  in  Cannon  Street,  and  M. 
Bertrand  is  their  agent  in  Cannon  Street, 
there  is  no  question  that  the  service  on 
M.  Bertrand  would  be  bad ;  why  should  it 
be  good  because  instead  of  carrying  on 
business  elsewhere  in  London  they  cairy 
it  on  in  Paris  where  their  head  offices  are  f 
The  affidavit  of  M.  Bertrand  himself  shews 
that  he  is  not  a  head  officer,  bis  duties 
being  merely  to  give  information,  answer 
enquiries,  and  forward  goods. 

The  case  of  The  Carron  Iron  Company 
V.  Maclaren  (4)  does  not  affect  this  case, 

(4)  6  H.L.  Cas.  416. 
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as  the  service  there  was  held  to  be  good, 
OQ  the  ground  that  the  defendants  had 
practically  a  head  office  in  this  country 
by  carrying  on  business  here. 

Application  granted.     Service  of  writ 
y  set  aside,  toith  costs. 
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solicitors— Gellatly,  Son  k.  Warton,  for  plain- 
tiffs; Harwood  &  Stephenson,  for  defendants. 


[IS  THE  COURT  OP   APPEAL.] 

Bankruptcy.  1 

1885.        >        linton  v.  linton.* 
May  15,  22.  J 

Bankruptcy — Proof— ^*  F^Uure  Debt  or 
Liability'* — Alimony  —  Order  for  Weekly 
Payments^ Bankruptcy  Act,  18»3  (46  db  47 
Vict,  c.  52),  s.  Zl-^Divoree  Act,  1866  (29 
d'  30  Vict,  c,  32),  s.  l^Debtors  Act,  1869 
(32  d'  33  Vict,  c,  62),  s.  5. 

A  liability  to  pay  alimony  in  weekly 
sums  by  an  order  made  in  divorce  under 
section  1  of  29  d:  30  Vict,  c,  32,  is  not  a 
"future  debt  or  liability"  provable  in 
bankruptcy  under  the  Bankruptcy  Act, 
1 883,  s.  37,  sub-s.  3 ;  and,  notunthstand- 
ing  the  bankruptcy  of  t/ie  person  liable, 
payment  may  be  enforced  as  of  a  debt  due 
in  pursuance  of  an  order  of  a  competent 
Court  under  section  5  of  the  Debtors  Act. 

Appeal  from  an  order  of  Cave,  J., 
ordering  the  respondent  to  pay  the  sum 
of  12/.  on  the  Ist  of  May,  1885,  or  be  com- 
mitted to  prison. 

In  the  Probate,  Divorce,  and  Admiralty 
Division  in  Febraaiy,  1883,  an  order  had 
been  made  embodying  the  terms  of  the 
ftsttlement  of  the  wife's  petition  for  a 
judicial  separation,  and  onlering,  among 
other  things,  that  the  respondent  should 
pay  to  the  petitioner  permanent  alimony 
at  the  rate  of  II.  I5s.  per  week,  payable 
monthly. 

On  the  21st  of  November,  1883,  the 
terms  of  settlement  were,  on  the  petitioner's 

•  Cifram  Brett,  M.R.,   Baggallay,  L.J.,  and 
Bowen,  L.J. 
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application,  made  an  order  of  Court  in 
the  Queen's  Bench  Division. 

The  payments  of  alimony  fell  into 
arrear,  and  on  the  16th  of  May,  1884,  the 
respondent  was  adjudicated  bankrupt. 
The  petitioner  proved  in  the  bankruptcy 
for  the  an*ears  of  alimony  down  to  the 
bankruptcy,  and  the  costs  of  the  petition. 
In  respect  of  arrears  accruing  since  the 
bankruptcy,  she  took  out  the  judgment 
summons,  on  which  the  order  ap|)ealed 
from  was  made. 

C.  Willis,  Q.C.,  and  F.  C.  Willis,  for 
the  respondent  appealing. — The  order  for 
alimony  constitutes  a  "debt  or  liability" 
to  which  the  debtor  is  subject — ^section  37, 
sub- section  3,  of  the  Bankruptcy  Act, 
1883.  The  petitioner's  only  remedy  is  to 
prove  for  the  debt — ^section  9,  sub-section  1 . 
Under  the  corresponding  section  31  of  the 
Bankruptcy  Act,  1869,  it  was  held  that  an 
annuity  payable  by  husbmd  to  wife  by  a 
seiMiration  deed  was  provable — Ex  parte 
Neal;  in  re  Batey  (1).  If  the  alimony  do 
not  amount  to  a  debt  within  the  Bank- 
ruptcy Act,  it  is  not  a  debt  within  the 
Debtors  Act. 

y.  Lee,  for  the  jietitioner. — As  to  the 
last  point,  section  5  of  the  Debtors  Act 
applies  expressly  to  *'  default  in  payment 
of  any  debt  due  in  pursuance  of  an  order 
of  a  competent  Court."  It  has  boen  held 
that  alimony  is  not  a  provable  debt  in 
bankruptcy — Prescott  v.  Prescott  (2) ;  and 
arrears  cannot  be  recovered  by  action — 
Bailey  v.  Bailey  (3).  Alimony  is  not 
alienable — In  re  Robinson  (4). 

WiUis,  Q.C,  in  reply. 

Brett,  M.R. — In  this  case  an  order  had 
been  made  upon  the  bankrupt  to  pay 
weekly  alimony  to  his  wife,  and  it  seems 
that  he  made  up  his  mind  to  disobey  it 
the  moment  it  was  made.  His  payments 
were  in  arrear,  and  he  was  adjudicated 
bankrupt  on  his  own  petition.  It  is  said 
for  him  that  his  wife  must  prove  in  the 
bankruptcy  for  the  arrears  and  for  the 

(1)  Law  Rep.  14  Ch.  D.  679. 

(2)  20  Law  Times,  331. 

(3)  53  Law  J.  Rep.  Q.B.  683  ;  Law  Rep. 
13  Q.B.  D.  886. 

(4)  63  Law  J.  Rep.  Chanc.  98G ;  Law  Rep. 
27  Ch.  D.  ICO. 

3  Y 


530 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Linton  V.  Linton  (Ajjj).),  BanJir. 

future  alimony,  and  a  summons  has  been 
taken  out  to  attach  him  for  not  paying. 
The  question  is  raised  whether  an  order 
to  pay  alimony  is  got  rid  of  by  bankruptcy ; 
and   in   my  opinion  it  is  a   disgraceful 
attempt  to  avoid  the  order.     Is  it  success- 
ful ?     The  order  was  made  under  the  29 
Vict.  c.  32.  8.  1.     That  statute  recites  the 
previous  powers  of  the  Court  to  order  a 
gross  or  yearly  sum  to  be  paid,  and  that 
sometimes  the  husband  has  no  property 
to  secure  such  a  sum,  but  would  be  able 
to  make  a  monthly  or  weekly  payment. 
It  then  provides  that  the  Court  may  make 
an  order  on  the  husband  for  payment  to 
the  wife  during  their  joint  lives  of  such 
monthly  or  weekly  sums  for  her  main- 
tenance and  support  as  the  Court  may 
think  reasonable.      There  is  no  power  to 
order  a  gross  sum  to  be  paid  under  this 
section ;  it  is  only  a  weekly  sum,  and  the 
order  may  be   varied  according    to   the 
ability  of  the  husband.     This  is  alimony 
out  of  the  husband's  personal  earnings. 
These  earnings  after  a  bankruptcy  do  not 
vest  in  the  trustee,  so  that  he  will  be  pre- 
cisely as  able  to  pay  after  his  bankruptcy 
as  he  was  before.      The  order  takes  no- 
thing from    the  creditors  in  respect    of 
future  payments,  and  if  the  alimony  is  not 
paid  to  the  wife  it  goes  into  the  bankrupt's 
own  pocket,  and  he  thus  sets  the  Court  of 
Divorce  at  defiance.      If  that  were  the 
effect  of  the  statutes,  it  could  be  only  by 
an  accidental  oversight.     The  only  ground 
for  supposing  that  there  is  this  wickedness 
in  the  statutes  is    the    suggestion  that 
future  payments  can  be  proved  in  bank- 
ruptcy ;  but  the  matter  does  not  depend  on 
the  peculiar  words  used  in  the  Bankruptcy 
Act.     Future  alimony,  in  fact,  is  incapable 
of  being  valued.      It  is  not  an  annuity 
which  can  be  valued.    It  was  not  intended 
by  the    Divorce    Court  that  this  order 
should  be  interfered  with,  and  it  is  not 
affected  by  the  bankruptcy.     The  means 
of  the  bankrupt  were  sufficient  to  oblige 
him  to  pay,  and  the  appeal  wholly  and 
righteously  fails. 

Bagoallay,  L.J. — I  am  of  the  same 
opinion.  The  substantial  question  is 
whether  alimony  is  provable  within  the 
3rd  sub-section  under  *'  all  future  lia- 
bilities."    I  think  it  is  not,  and  Mr.  Jus- 


tice Byles  held  the  same  in  PrescoU  v. 
Prescott  (2).  The  alimony  may  be  varied 
from  time  to  time,  and  withdrawn  or 
increased :  so  that  there  is  no  means  of 
putting  a  value  upon  it  It  is  different  in 
regard  to  the  arrears  at  the  date  of  the 
bankruptcy ;  but  the  order  is  not  in  the 
nature  of  an  annuity  or  a  fixed  amount. 

BowEN,  L.J. — ^I  am  of  the  same  opinion. 
Arrears  of  alimony  are  **  debts  due  in 
pursuance  of  an  order  of  a  competent 
Court"  within  the  Debtors  Act.  They 
were  previously  enforced  under  20  &  21 
Yict.  Since  then  that  section  becomes 
inapplicable,  and  section  5  of  the  Debtors 
Act  is  the  only  way  of  enfoitsing  them. 
That  is,  I  think,  not  too  wide  a  oonstrac- 
tion  of  section  5.  Alimony  is  not  ''a 
debt  due  at  law,"  as  we  held  in  Bailey  v. 
BaiUy  (3) ;  but  if  authority  be  wanted 
that  it  is  a  debt  within  the  Debtors  Act,  it 
is  supplied  by  the  judgment  of  Lord  Jus- 
tice James  in  Hewetson  v.  Sherwin  (5). 
It  is  not,  strictly  speaking,  a  debt  at 
common  law.  The  question  remains, 
whether  the  bankrupt  is  absolved  from 
the  obligation  of  maintaining  his  wife  by 
his  bankruptcy.  That  result  would,  I 
think,  be  absurd.  PrescoU  v.  PrescoU  (2) 
is  an  authority  the  other  way,  although 
decided  under  a  different  Act.  The  case 
of  In  re  Robinson  (4)  explains  the  cha- 
racter of  alimony.  No  doubt  some  future 
debts  must  be  estimated  as  matter  of 
opinion  without  certainty,  but  this  debt 
cannot  be  estimated  at  all.  This  is  shewn 
by  the  fact  that  if  it  were  allowed  to  be 
proved  in  the  bankruptcy,  the  wife  could 
at  once  go  to  the  Divorce  Court  and 
obtain  a  fresh  order. 

Appeal  dismissed. 


Solicitors— Field,  Rosooe  5c  Co.,  for  petitioner; 
W.  G.  Place,  Leicester,  for  respondent. 


(6)  Law  Rep.  10  Eq.  53. 
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[IN  THE  HOUSE  OF  LORDS.] 


1886.        J®^^    ^• 
Feb.  23,  24.|  ^^^^^^ 


BUaNETTy  BARONET, 
GREAT  NORTH  OF  SCOT- 
RAILWAY  COMPANY. 


Railway  Company  —  "Passenger 
Trains** — Contract  with  Landowner  to 
stop, 

A  proprietor  of  land  in  Scotland  granted 
to  a  railway  company  at  a  nominal /eu 
rent  a  piece  of  ground  for  the  erection  of  a 
station  at  (7.  The  feu  charter  contained 
a  provision  that  all  ^^ passenger  trains** 
sliould  regularly  stop  cU  the  station  to  be 
erected. 

TJie  company  sftbseq%Aently  claimed  tlie 
right  to  run  through  without  stoppwig 
trains  of  t/^e  following  three  descriptions : 
— 1.  Special  excursion  trains  not  adver- 
tised as  running  regularly  in  t/ie  company's 
time  tables;  2.  Trains  known  as  Queen*s 
Messenger  trains;  3.  Trains  known  as 
Post  Office  trains.  Queen* s  Messenger  and 
Post  Office  trains  were  run  only  while  the 
Queen  was  at  Balmoral,  by  arrangement 
with  t/^e  Home  Office  and  Post  Office  re- 
spectively,  wlw  paid  the  company  subsidies. 
They  were  advertised  in  the  company* s  time- 
tahleSy  and  conveyed  pcissengers  other  than 
tJiose  going  to  and  from  BcUmoral.  Tliere 
tioas  no  stipulation  in  tlie  contracts  with 
tlie  Home  Office  and  Post  Office  that  the 
trains  slwvld  not  stop  at  C, : — 

Held,  reversing  the  decision  oftlie  Court 
of  Session,  Uiat  tite  Quee7h*s  Messenger  trains 
and  Post  Office  trains  were  "passenger 
trains,**  and  v)ere  bound  by  ilie  contr<ict. 
But  Held  by  the  Earl  of  Selborne,  L.C., 
Lord  Watson,  and  Lord  FitzGerald 
{dissentiente  Lord  Bramwell),  tfuU  tfte 
contract  did  not  apply  to  t/ie  special  excur- 
sion trains. 

This  was  an  appeal  from  a  decision  of 
the  Second  Division  of  the  Ck>urt  of  Session 
in  Scotland  (reported  11  Sess.  Gas.  4  th 
ser.  375),  which  affirmed  one  of  the  Lord 
Ordinary.  The  action  was  brought  by 
the  appellant,  proprietor  of  the  estates  of 
Leys  and  Grathes,  Kincardine,  under  the 
following  circumstances  :-^ 

By  an  agreement,  dated  the  24th  of 
January,  1853,  between  Sir  Alexander 
Burnett,  Bart,  (predecessor  in  title  of  the 
appellant)|  and  the  Deeside  Railway  Gom- 


pany  (which  was  afterwards  merged  in 
the  respondent  company),  the  Deeside  llail- 
way  Gompany  agreed,  amongst  other  things, 
to  construct  a  siding  at  Grathes,  near  the 
present  station,  "for  the  accommodation 
of  the  proprietor  and  tenants  of  the  estate 
of  Leys,"  and  undertook  that  any  of  the 
passenger  trains  should  be  stopped  at  the 
said  siding  by  signal  to  take  up  or  set 
down  passengers  from  or  to  Grathes. 

By  a  feu  charter,  dated  the  27th  of 
March,  1863,  Sir  James  Horn  Burnett, 
Bart.,  successor  and  heir-at-law  of  Sir 
Alexander  Burnett,  reciting  that  the  Dee- 
side  Railway  Gompany  had  agreed  to  build 
on  the  ground  thereby  disp')ned  a  station 
for  passengers  and  goods  (which  would  be 
of  advantage  to  him  and  his  tenants  of 
Leys,  Grathes,  and  others,  as  well  as  to  the 
public  at  large),  and  to  pay  the  feu  duty 
and  perform  the  other  prestations  there- 
inafter mentioned,  disponed  to  the  company 
certain  land — "  Declaring  hereby  that  the 
several  pieces  of  ground  above  described 
are  disponed  to  the  said  railway  company, 
but  without  prejudice  to  the  deed  of 
agreement  between  the  deceased  Sir  Alex- 
ander Burnett,  of  Leys,  Baronet,  my 
brother,  and  the  Deeside  Railway  Gom- 
pany, dated  the  24th  day  of  January  and 
21st  day  of  February,  1853,  for  the  pur- 
poses and  subject  to  the  conditions,  restric- 
tions, and  clauses  herein  contained,  which 
are  hereby  declared  to  be  real  liens  and 
burdens  aifecting  the  said  pieces  of  ground 
— ^namely,  the  said  railway  company  shall 
be  bound,  within  twelve  months  from  the 
date  of  these  presents,  to  erect,  at  their 
own  expense,  on  the  said  piece  of  ground 
fiiTBt  above-mentioned,  on  the  west  side  of 
the  bridge  over  the  road  leading  to  the 
said  bridge  across  the  Dee  in  coui*se  of 
erection  at  Durris,a  station  for  passengers 
and  goods  travelling  by  the  said  Deeside 
railway,  at  which  all  passenger  trains  shall 
regularly  stop,  to  be  called  the  *  Grathes ' 
station,  containing  a  suitable  waiting- 
room,  covered  passenger-shed,  platform, 
and  all  proper  accommodation  for^  first- 
class  and  other  passengers,  and  to  maintain 
such  station  in  all  time  coming,  it  being 
hereby  provided  and  declared  that  the  said 
railway  company  shall  be  bound  to  have  a 
signal-post  erected  at  the  said  station,  on 
which  a  signal,  visible  from  Grathes  GasUe, 
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shall  be  displayed  whenever  any  passenger 
or  parcel  for  Crathes  shall  arrive  at  the 
station.  ,  It  being  hereby  expressly  pro- 
vided and  declared  that,  in  the  event  of 
the  said  railway  company  not  erecting 
said  station  within  the  time  above  men- 
tioned, and  making  the  accesses  thereto 
shewn  on  the  said  plan,  or  at  any  time 
hereafter  discontinuing  the  use  thereof  as 
a  regular  goods  and  passenger  station  of  the 
said  railway,  then,  and  in  that  Ccise,  these 
presents  and  the  rights  to  follow  hereon 
shall  ipso  facto  become  null  and  void,  with- 
out declarator,  and  the  said  piece  oF  ground, 
and  all  buildings  and  works  constructed 
thereon,  shall  revert  and  belong  to  me 
and  my  foresaids,  free  and  disincumberod 
of  all  burdens  wharsoever,  alike  as  if  these 
presents  had  never  been  granted,  and  this 
without  prejudice  to  our  legal  rights  and 
i*emedies  against  the  said  railway  company 
for  obtaining  implement  of  the  prestations 
incumbent  on  them,  as  above  expressed. 
To  be  holden,  the  said  pieces  of  ground 
and  others,  of  and  under  me  and  my  heirs 
and  successors  in  feu -farm,  fee,  and  heri- 
tage for  ever,  for  payment  to  us  by  the 
said  railway  company  and  their  foresaids 
of  the  sum  of  five  shillings  sterling  yearly 
in  name  of  feu-duty,  term  of  Martinmas 
in  each  year,  beginning  the  first  payment 
thereof  at  the  term  of  Martinmas,  1863, 
for  the  year  then  ending,  and  so  forth 
yearly  in  all  time  coming,"  with  a  dupli- 
cant  every  twenty- fifth  year. 

The  land  comprised  in  the  charter  was 
over  two  acres  in  extent,  and  was  stated 
to  be  of  the  annual  value  of  about  10/. 

The  station  was  built  at  Crathes  as 
agreed.  Tlie  respondents  subsequently 
took  over  the  undertaking  of  the  Deeside 
Railway  Company,  and  the  present  action 
was  brought  against  them  by  the  appellant 
in  consequence  of  certain  trains  being  run 
through  without  stopping  at  Crathes.  The 
appellant  claimed  that  it  ought  to  be  de. 
Glared  (but  without  prejudice  to  the  above- 
mentioned  agreement  of  1853)  that  the  re- 
spondents are  bound  regularly  to  stop  at  the 
station  called  "  Crathes,"  for  the  purpose  as 
well  of  taking  up  as  of  setting  down  pas- 
sengers, all  trains  now  and  hereafter  pass- 
ing through  the  said  station  and  carrying 
passengers,  except  only  such  tmins  as  may 
be  hired  by  an  indindual  or  individuals 
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for  his  or  their  exclusive  use,  and  particu- 
larly,  so  long  as  they  run  them,  the  follow, 
ing  : — ( 1)  The  train  in  use  to  be  run  during 
the  summer  season,  leaving,  or  advertised 
to  leave,  Aberdeen  for  Banchory,  Aboyne, 
and  Ballater  at  or  about  one  o'clock  p.m. 
on  Saturdays ;  (2)  the  train  in  use  to  be 
run  during  the  summer  season,  leaving,  or 
advertised  to  leave,  Ballater  for  Aboyne, 
Banchory,  and  Aberdeen  at  or  about 
eight  o'clock  p.m.  on  Saturdays;  (3)  the 
train  in  use  to  be  run  during  her  Majesty's 
stay  at  Balmoral,  leaving,  or  advertised  to 
le«ive,  Aberdeen  for  Banchory,  Aboyne, 
and  Ballater  at  or  about  half- past  three 
o'clock  A.M.  on  every  day  of  the  week  ex- 
cept  Monday,  but  including  Sunday ;  (4) 
the  train  in  use  to  be  run  during  her 
Majesty's  stay  foresaid,  leaving,  or  adver- 
tised to  leave,  Aberdeen  for  Banchory, 
Aboyne,  and  Ballater  at  or  aboat  one 
o'clock  P.M.  on  Sundays ;  (5)  the  train  in 
use  to  be  run  during  her  Majesty's  stay 
foresaid,  leaving,  or  advertised  to  leave, 
Ballater  for  Aberdeen  and  intermediate 
stations  at  or  about  five  minutes  past  three 
o'clock  P.M.  on  week  days;  and  (6)  the 
train  in  use  to  be  run  during  her  Majesty's 
stay  foi^esaid,  leaving,  or  advertised  to 
leave,  Ballater  for  Banchory  and  Aber- 
deen at  or  about  forty- five  minutes  post 
ten  o'clock  a.m.  on  Sundays. 

From  the  evidence  of  Mr.  Moilkt,  the 
respondents'  general  manager,  the  follow, 
ing  facts  appaared — 

Trains  1  and  2  were  run  on  Siitur- 
day  only,  and  were  excursion  trains  to  ac- 
commodate an  excursion  from  Aberdeen  to 
Banchory,  Aboyne,  and  Ballater.  They 
were  in  fkct  the  same  ti*ain  starting  from 
and  returning  to  Aberdeen.  The  train 
only  ran  if  there  were  a  sufficient  number 
of  excursionists  offering.  Only  those  hold- 
ing special  return  tickets  could  travel  by 
it.  On  the  outward  journey  passengers 
were  set  down,  but  not  taken  up,  at  Iah- 
chory  and  Aboyne,  and  on  the  retom 
journey  were  taken  up  but  not  set  down. 
No  luggage  was  allowed.  The  trains  are 
advertised  8[)eci2illy,  but  not  mentioned  in 
the  ordinary  time-tables,  except  by  mistake 
in  June  and  September,  1882. 

Trains  3,  5,  and  6  are  known  as  Queen's 
MeSsSenger  trains.  They  run  only  daring 
the  Queen's  stay  at  Balmoral,  and  the 
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company  receives  a  subsidy  from  the  Home 
Office  in  respect  of  them.  They  are  ad- 
vertised in  the  ordinary  time-tables,  and 
ordinary  passengers  are  allowed  to  travel 
by  them  to  some  extent.  The  company 
considered  itself  bound  to  comply  with  any 
request  from  the  Queen  or  Home  Office  as 
to  the  time  and  manner  of  running  the 
trains. 

Train  No.  4  is  known  as  a  Post  Offije 
train,  also  run  only  during  the  Queen's 
stay  at  Balmoral  to  carry  her  correspon- 
dence,  in  compliance  with  a  special  requi- 
sition made  by  the  Post  Office  under  the 
provisions  of  its  mail  contmct  with  tlie 
company.  The  train  is  under  the  control 
of  the  Post  Office,  which  may  object  to  its 
stopping,  but  has  not  done  83.  It  does 
not  stop  regularly  at  Crathes,  but  pis- 
sengers  are  booked  to  Crathes  if  they 
desire  it. 

The  Lord  Ordinary,  on  the  3rd  of  July, 
1883,  decided  in  favour  of  the  railway  com- 
pany, and  his  decision  was  affirmed  by  the 
Second  Division  of  the  Court  of  Session  on 
the  20th  of  December,  1883. 

Sir  F,  IJerschelly  Q.C.  {Solicitor-General) y 
and  Asher^  Q,C.  (Solicitor- General  for 
Scotland)  (HcUdane  with  them),  for  the 
appellant. 

Balfour,  Q,C.  {Lord  Advocate),  and  J» 
J\  B,  Robertson,  for  the  respondents. 

Sir  F,  llerschell,  in  reply,  was  directed 
to  cdnfine  his  argument  to  the  question  as 
to  the  excursion  trains,  but  did  not  insist 
on  the  appellant's  claim  as  to  them. 

Tub  Lord  Chancellor  (Earl  of 
Selborne). — The  only  difficulty  with  re- 
gard to  the  two  classes  of  trains,  which 
have  been  called  Queen's  Messenger  trains 
and  Post  Office  trains,  that  I  have  felt  in 
this  case  since  it  was  opened,  has  arisen 
from  the  profound  respect  which  I  enter- 
tain for  those  learned  Judges  in  the  Court 
of  Session  who  saw  their  way  to  a  con- 
clusion of  which,  I  must  frankly  confess, 
I  do  not  clearly  understand  the  grounds. 

The  contract  with  which  we  have  to 
deal  is  in  general  terms.  Two  acres  of 
land  were  feued  off  at  a  nominal  or  almost 
nominal  quit-rent,  veryjnuch  less  than 
the  value  of  the  land,  upon  the  terms  of 
this  contract;  and  one  of  those  terms  was 
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that  on  that  land  a  station,  with  all  pro- 
per accommodation  for  passengers,  should 
be  erected  and  maintained,  and  that 
(because  I  do  not  think  that  what  has 
been  called  the  parenthetical  form  in 
which  the  words  occur  makes  the  slightest 
difference)  all  passenger  trains  of  the  com- 
pany should  regularly  stop  there.  Ob- 
viously it  would  be  convenient  and  bene- 
ficial to  the  owner  of  the  adjoining  pro- 
perty, Sir  James  Burnett,  the  person  who 
granted  the  fen,  that  there  should  be  the 
greatest  possible  facility  of  travelling  from 
that  station  by  the  company's  trains. 
And  if  the  company  entered  into  this 
contract,  why  should  a  Court  of  law  not 
regard  the  landowner  who  stipulated  for 
such  a  provision,  which  the  company  were 
quite  able  to  accept  or  to  reject  according 
to  their  view  of  their  own  interest  ? — why 
should  that  contract  be  regarded  with 
more  disfavour  by  a  Court  of  law  than 
any  other  between  parties  capable  of  con- 
tracting together  which  they  make  when 
bargaining  for  their  respective  interests) 
There  was  no  compulsion  upon  either  of 
them  ;  it  was  perfectly  voluntary ;  there 
was  good  consideration  given.  And  if  a 
Court  of  law  is  not  to  i*egard  the  con- 
tract with  disfavour,  why  should  it  so 
regard  the  claim  of  the  person  with  whom 
the  contract  has  been  made  to  have  it 
fulfilled  except  so  far  as  he  may  bo  dis- 
posed voluntarily  to  dispense  on  any  occa- 
sion with  its  fulfilment  1  I  own  I  have  a 
difficulty  in  following  some  observations  in 
the  judgments  below,  which  may  or  may 
not  have  influenced  the  conclusion  of  the 
learned  Judges,  but  from  which  I  am 
bound  to  express  my  own  dissent. 

Then  the  case  resolves  itself  simply 
into  a  question  of  the  construction  of  this 
contract  with  reference  to  a  given  state  of 
facts.  Are  or  are  not  these  trains,  which 
are  called  Queen's  Messenger  and  Post 
Office  trains,  passenger  trains  within 
the  reasonable  meaning  of  these  words  t 
The  contract  is  univeraal;  it  says,  "all 
imssenger  trains."  If  they  are — in  a  sense 
consistent  with  the  intention  of  the  con- 
tract, as  that  intention  is  to  be  gathered 
from  its  terms  with  due  regard  to  ex- 
trinsic facta— passenger  trains,  it  is  quite 
clear  that  the  company  have  engaged  to 
stop  them  unless  the  holder  of  this  pro- 
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perty,  the  person  entitled  to  the  benefit  of 
the  agreement,  dispenses  with  it.  Now  it 
seems  to  me  that  these  trains  have  every 
possible  characteristic  of  passenger  trains, 
and  no  characteristic  of  any  other  sort  of 
tmins.  They  are  advertised  in  the  com- 
pany's time  tables,  and  with  regard  to 
some  of  them  the  form  of  the  advertise- 
ment is  this  :  they  are  not  only  put  down 
to  go  at  certain  times,  and  stop  at  certain 
stations  (in  one  instance  I  observe  that 
this  very  station  is  among  them),  but  the 
classes  of  passengers  to  be  carried  by  them 
are  mentioned,  first  or  third,  as  the  case 
may  be.  And  in  the  only  case  (1)  in 
which  thera  is  no  entry  in  the  proper 
column  of  the  time  table  of  the  classes  of 
passengers,  there  is  this  note :  '*  Stop 
where  required  to  set  down  passengers  off 
the  south  train,"  shewing  plainly  that  it 
is  a  passenger  train,  and  that  passengers 
are  invited  and  expected  to  come  by  it — at 
all  events  those  arriving  from  the  south. 
And  the  limited  form  of  expression  with 
regard  to  "  passengers  off  the  south  train," 
is  explained  by  the  fact  that  it  would  start 
from  Aberdeen  in  the  middle  of  the 
night. 

Therefore,  in  truth,  these  time  tables 
are  the  ordinary  notice  and  invitation  to 
all  the  world  that  there  are  such  trains, 
and  that  passengers  may  go  by  them  upon 
the  usual  and  ordinary  terms,  for  there  is 
not  the  least  qualification  of  the  right  of 
a  passenger  travelling  by  any  one  of  these 
trains  to  be  received  and  put  down  on  the 
same  terms  and  with  the  same  advantages, 
such  as  carrying  luggage  and  so  forth,  in 
all  respects  as  ordinary  passengers  are 
entitled  to.  In  point  of  fact,  the  com- 
pany do  carry  passengers  in  that  way, 
and,  excepting  so  far  as  there  is  mention 
of  "  Queen's  special "  at  the  head  of  two 
of  these  trains  in  the  time  table,  there  is 
nothing  to  inform  any  single  passenger  of 
nn3rthing  distinguishing  these  from  other 
trains  ;  and  the  heading  "  Queen's 
special  "  informs  them  of  nothing  more 
than  that  this  train  which  is  to  take 
passengers  also  answers  some  purpose 
under  some  special  arrangement  in  which 
her  Majesty  has  an  interest.  But  there 
is  no  inconsistency  whatever  between  a 

(1)  The  3.30  A.M.  train,  headed  in  the  time 
table  **  Qaeen*8  special." 
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special  arrangement  in  which  the  Queen 
has  an  interest,  or  a  special  armngement 
for  caiTying  mails  for  the  Post  Office,  and 
the  fulfilment  of  that  special  arrangement 
by  means  of  ordinaiy  passenger  trains, 
unless  there  were  something  in  the  terms 
of  the  special  arrangement  to  exclude  the 
mode  of  fulfilling  it.  There  are  no  such 
terms  in  the  arrangements  here,  either  as 
to  the  Queen's  messengers  or  as  to  the 
Post  Office  bags ;  and,  in  point  of  fact,  the 
terms  are  fulfilled  by  these  trains,  which 
are,  to  all  practical  intents  and  purposes 
whatsoever,  passenger  trains.  They  are 
passenger  trains  entirely  under  the  con- 
trol of  the  company ;  they  are  passenger 
trains  in  which,  by  the  existing  contracts, 
neither  the  Post  Office  nor  any  other 
authority  can  forbid  the  company  from 
carrying  passengers.  And  to  say  that  a 
train  is  not  a  passenger  train,  which  in  all 
other  respects  is  so,  because  the  company 
may  have  been  led  to  agree  to  do  some- 
thing which  it  can  do  and  does  by  means 
of  that  train,  and  may  have  agreed  speci- 
ally to  start  that  train  at  particular  hours, 
and  to  keep  time  in  arrival  as  well  as  in 
departure  according  to  a  particular  table — 
to  say  that  that  makes  it  less  a  passenger 
train  is  really  extravagant :  for  in  every 
case,  so  far  as  the  public  are  concerned, 
some  time  has  to  be  fixed.  The  company 
may  Bx  their  own  time  ordinarily,  and  if 
they  agree  for  a  consideration  witli  any- 
body else  to  start  a  train  at  a  particular 
hour,  and  that  it  shall  arrive  at  certain 
places  at  particular  hours,  yet,  if  they  use 
it  as  a  passenger  train,  it  cannot  be  less 
so  because  the  time  is  fixed  by  means  of 
some  collateral  agreement.  To  me,  there- 
foi'e,  it  appears  that  as  to  these  trains 
there  is  no  intelligible  ground  for  refusing 
to  the  appellant  the  benefit  of  the  con- 
tract. 

With  regard  to  the  excursion  trains,  I 
am  disposed  to  think  that  there  are  some 
material  differences.  I  shall  state  the  way 
in  which  they  strike  me,  but  I  shall  do  it 
with  less  fulness,  because  I  do  not  under- 
stand any  serious  conti'oversy  to  be  raised 
by  the  learned  Solicitor-General  as  to 
those  excursion  trains  when  they  are  run 
under  special  advertisements  and  are  not 
advertised  as  running  regularly  in  the 
ordinary  time  tables. 


Vol.  64.] 


mCHAELHAS  1884  to  MICHAELMAS  1885. 


535 


Burnett  v.  Oreat  North  of  Scotland  Rail.  Co.^ 

Mj  view  is,  that  there  are  reasonahle 
grounds  for  distinguishing   these  special 
excursion  trains  specially  advertised  from 
passenger  trains  in  the  common  popular 
sense,  and  in  the  sense  in  which  I  think 
those  words  should  be  understood  in  this 
contract.     A  passenger  train  prima  faciei 
I  think,  is  a  train   advertised    to  take 
passengers  generally,  people  travelling  from 
place  to  place,  upon   the  terms  and  in 
the  manner  ordinanly  applicable  to  such 
passengers.      As  an  illustration,   I  may 
refer  to  the  subject  of  luggage.     In  the 
special   Act  of  Parliament  of  this  par- 
ticular company,  as  we    were  informed, 
there  is  a  provision  that  a  certain  quantity 
of    luggage    may    be    carried    by    every 
passenger.     I  may  take  another  illustra- 
tion from  the  practice  of  issuing  season 
tickets  (composition  tickets,  as  I  see  they 
are  called  on  this  record)  for  travellers 
by  passenger  trains.     Now  it  is  quite  cer- 
tain that  the  right  to  carry  luggage,  ap- 
plicable to  passengers  generally,  would  not 
be  applicable  to  persons  who  as  a  special 
favour  were  taken  in  a  luggage  or  goods 
train ;  and  we  find  upon  the  evidence,  with 
regard  to  these  composition  tickets,  that 
they  do  not  give  a  pass  for  these  special 
excursion  trains,  and  no  luggage  is  allowed 
to   be  taken  by    them;    besides    which, 
people  are  not  carried  upon  the  ordinary 
terms,  either  as  to  payment  or  otherwise, 
because  every  man  who  goes  by  such  an 
excursion  train  must  take  a  return  ticket 
to  come  back  to  the  starting  point — so  that 
he  is  not  a  traveller  in  the  ordinary  sense 
of  the  word,  and  he  cannot  claim  to  get 
out  anywhere  except  at  the  place  to  which 
ho  has  a  pass  according  to  that  contract. 
I  am  far  from  saying  that  arguments  of 
some  weight  might  not  be  used  for  tlio 
purpose  of  bringing  in  even  such  excursion- 
ists as  passengers ;  but  upon  that  point  I 
cannot  help  observing  that  it  is  conceded 
that  there  may  be  exceptions  to  the  words 
"  passenger  trains  "  in  the  case  of  persons 
who  do  pass  by  and  are  conveyed  on  the 
railway  when  they  have  specially  hired  a 
train.     It  was  not  disputed  that  if  a  large 
number   of    persons    combined    together 
specially  to  hire  a  train  they  would  be  in 
the  same  situation.     Now  these  excur- 
sionists do  not  exactly  do  that;  but  I 
think,    taking    the    whole    matter  into 


account  together,  that  it  is  safe  to  say 
that  the  parties  to  this  contract  had  in 
view,  by  the  term  "passenger  trains," 
something  different  from  this  class  of 
excursion  trains,  although  they  carry 
passengers. 

I  am  net  at  all  disposed  to  use  words  in 
your  Lordships'  order  which  would  let  in 
unnecessary  controversy,  as  to  whethei*  or 
no  the  general  right  of  the  appellant  is 
evaded   by  the   use  of  particular  words, 
when  in  substance  there  is  no  sufficient 
ground  for  a  distinction  or  exception.  The 
learned  Solicitor-Grenei*al  is  not  unwilling, 
as  I  understand,  if  the  House  should  think 
that  excursion  trains  of  this  kind  should 
be  excepted,  that  they  should  be  excepted 
by  adding  these  words  at  the  top  of  page  4 
(printed  case)  after  the  words  "  exclusive 
use,"  "  and  except  special  excursion  trains 
not  advertised  as  running  regularly  in  the 
ordinary  time  tables  of  the  company;" 
and  I  think  it  much  safer  to  adopt  those 
words  than  to  use  the  words  "  special  ex- 
cursion trains"  in  a  more  general  form, 
which  might  let  in  questions  as  to  what 
are  such  trains.     I  think  that  when  they 
arc  not  advertised  as  running  regularly  in 
the  ordinary  time  tables  of  the  company, 
they  are  then  broadly  distinguished  from 
those  trains  by  which  the  company  under- 
take to  carry  passengers  in  the  ordinary 
manner.     I   cannot  help  agreeing    with 
what  one  of  your  Lordships  intimated  in 
the  course  of  the  argument,  that  it  is  very 
undesirable  to  refer  in  the  declarator  to 
particular  trains  some  of  which  have  been 
and  others  may  be  discontinued,  or  the 
times    of  which  may  be    altered,  which 
would  make  a  reference  to  them  useless ; 
and  your  Lordships'  view  of  the  law  ap- 
plicable  to  the  facta  having  been  suffi- 
ciently expressed  in  the  opinions  which 
you  may  deliver,  it  will  be  enough  to  pro- 
nounce a  declarator   in  these  words : — 
[His  Lordship  read  the  order,  and  con 
tinned :]    I  propose,   therefore,  to    your 
Lordships  to  reverse  the  interlocutor  ap- 
pealed from,  and  to  make  that  declaration, 
and  with  that  declaration  to  remit  the  case 
to  the  Court  below.      The  appellant  of 
course  will  have  the  costs  of  the  action 
and  of  the  appeal. 

Lord  Watson.— The  only  doubts  which 
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I  have  entertained  in  this  case  have  arisen 
from  the  view  which  was  taken,  first  by 
the  Lord  Ordinary,  and  then  by  the  ma- 
jority  of  the  Second  Division  of  the  Court 
of  Session.  I  cannot  help  thinking  that 
the  conclusion  at  which  their  Lordships 
arrived  was  to  some  extent  afiected  by 
the  considerations  with  which  they  deal 
in  their  judgments — considerations  which, 
in  my  opinion,  ought  not  to  influence  the 
construction  of  the  obligation  which  we 
have  to  interpret.  The  Jjord  Ordinary 
enters  at  some  length  upon  a  consideration 
of  the  question  whether,  apart  from  the 
trains  in  dispute,  there  is  sufficient  train 
service  for  the  traffic  of  Crathes  and  its 
neighbourhood.  One  of  the  learned  Judges 
of  the  majority  in  the  Inner  House  ex- 
presses doubt  as  to  the  validity  of  the  ob- 
ligation (2),  and  expresses  himself  in  no 
doubtful  terms  as  to  the  character  of  the 
obligation ;  and,  entertaining  those  views, 
it  is  not  matter  of  wonder  that  he  should 
have  arrived  at  a  conclusion  favourable  to 
the  respondents.  I  can  only  say  that  I 
see  no  reason  to  doubt  that  this  condition 
has  been  validly  imposed  upon  the  feuar, 
and  will  run  with  his  estate  so  long  as  the 
superior  has  a  legitimate  interest  to  en- 
force it.  And  I  see  as  little  reason  to  doubt 
that  it  must  be  dealt  with  as  a  fair  and 
equitable  arrangement  made  by  parties 
8ui  juris  in  the  year  1863,  and  that  it  is 
not  open  to  any  imputation  of  being  an 
unfair  or  one-sided  contract. 

Then  as  to  the  construction  of  the  words 
of  the  obligation,  I  agree  with  the  Lord 
Chancellor.  The  Queen's  Messenger  trains 
and  the  Post  Office  trains,  as  they  have 
been  termed,  are  simply  composite  trains,, 
partly  for  the  service  of  her  Majesty  or  of 
the  Post  Office,  and  partly  for  the  service 
of  the  travelling  public ;  but  the  fact  that 
they  do  accommodate  the  public,  carrying 
them  as  passengers  from  station  to  station, 
is  quite  enough  to  stamp  them  with  the 
character  of  passenger  trains  within  the 
meaning  of  this  obligation.  And  in  con- 
sidering whether  they  are  passenger  trains 
or  no,  it  appears  to  me  to  be  quite  imma- 
terial whether  the  service  of  the  Post 
Office  was  added  to  a  train  already  running 
for  the  accommodation  of  the  public,  or 

(2)  Lord  Young,  11  Court  Sess.  Cas.  4th  ser. 
at  p.  386. 
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carriages  for  the  conveyance  *of  passengers 
were  added  to  a  train  started  for  the  pur- 
pose of  carrying  the  mails.  They  are 
serving  the  purpose  of  passenger  trains, 
and  so  long  as  they  possess  that  character, 
although  they  may  have  other  uses  and 
purposes,  and  although  the  motive  for 
starting  them  may  not  have  been  the  con- 
venience of  travellers,  it  appears  to  me 
that  they  are  passenger  trains  within  the 
meaning  of  the  feu  charter. 

As  to  the  excursion  trains,  as  run  in  the 
year  1882  and  since,  I  have  formed  a  dif- 
ferent opinion.  I  should  not  have  held  the 
same  opinion  with  reference  to  that  train  as 
it  was  advertised  to  the  public  in  October, 
1882.  I  am  by  no  means  of  opinion  that 
every  train  called  an  excursion  train  ceases 
to  be  a  passenger  train  within  the  meaning 
of  this  obligation,  but  the  circumstances 
which  led  me  to  think  that  this  is  not  a 
passenger  train  within  the  meaning  of  the 
charter  are,  briefly,  these :  In  the  fii^t 
place,  there  is  a  special  arrangement  made 
with  each  passenger  at  Aberdeen,  difiering 
in  its  terms  from  the  ordinary  contracts 
made  by  the  company  with  the  travelling 
public ;  and,  in  the  second  place,  the  per- 
sons who  are  admitted  to  travel  in  that 
train  are  collected  at  Aberdeen,  hs  I  un- 
derstand the  facts  of  the  case,  and  the 
accommodation  provided  is  simply  sufficient 
to  convey  them  from  that  terminus  to 
their  several  destinations  up  the  Dee  and 
back  again  on  the  same  day,  and  is  not 
calculated  to  aflbrd  any  accommodation  to 
the  travelling  public. 

I  concur  in  the  judgment  which  has 
been  proposed  by  the  Lord  Chancellor. 

Lord  Bbamwell. — I  am  of  the  same 
opinion.  It  seems  to  me  that  the  defence 
^'  before  us  is  so  eo;  /a<ne  nimious  and  un- 
reasonable as  to  excite  prejudice  against  it, 
and  one  has  to  bo  on  one's  guard  to  see 
that  the  exact  legal  rights  of  the  parties, 
however  unreasonable,  are  satisfied."  In 
saying  this,  I  know  I  differ  as  much  as 
possible  from  the  very  learned  and  able 
Judge  whose  words  I  am  quoting,  and  I 
know  the  risk  I  run  in  so  doing.  Bat  I 
feel  bound  to  express  my  opinion  strongly, 
because  I  think  he  has  done  great  injustice 
to  the  plaintiff.  I  cannot  but  think  that 
the  learned  Lord  has  been  under  the  in- 
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fiuenoe  he  deprecated.  I  am  aware  that 
I  may  be  acted  on  by  this  feeling  of  in- 
justice  done. 

Let  us  see  what  the  case  is.  The  pur- 
suer, or  his  predecessor  in  title  whose 
rights  he  has,  gave  land  to  this  company, 
one  may  almost  say  for  nothing  (that  is  to 
say,  upon  a  nominal  rent-charge  of,  I 
think,  five  shillings  a  year),  except  the 
benefit  of  this  obligation  which  the  pur- 
suer is  now  seeking  to  enforce.  I  cannot 
help  thinking  that  if  this  question  had 
arisen  thirty  years  ago,  when  the  directors 
who  made  the  bargain  with  the  pursuer's 
predecessor  and  the  manager  then  in  ex- 
istence would  have  had  to  decide  it,  it 
never  would  have  been  a  question  at  all. 
They  never  would  have  made  such  a  ]x>int 
as  has  been  made  to-day,  because  I  am 
satisfied  in  my  mind  that  they  would  have 
known  that  in  fJEurnoss  they  ought  not  to 
be  setting  up  such  a  case  as  the  respon* 
dents  are  setting  up  now.  But  Mr. 
Mofifat,  I  think,  in  one  of  his  letters  (to  do 
him  justice)  states  that  he  had  not  seen 
the  feu  charter  until  after  he  had  made 
the  contention  which  had  resulted  in  these 
proceedings  taking  place ;  and  I  dare  say 
that  he  and  his  directors  have  satisfied 
themselves  in  some  way  that  it  is  a  de- 
fence which  they  may  properly  make  and 
a  case  which  they  may  properly  set  up. 
As  I  believe  it  to  be  Inma  fde,  I  will  not 
call  it  scandalous,  but  I  think  it  extra- 
vagant. 

Now,  having  made  these  remarks,  I  will 
address  myself  to  the  particular  question 
before  us ;  although  I  protest  that  I  have 
great  difficulty  in  giving  auy  other  judg- 
ment than  this,  that  a  '*  passenger  train  " 
is  a  passenger  train.  The  words  are  not 
words  of  art — they  want  no  explanation 
either  by  railway  people  or  by  experts  of 
any  sort  or  kind.  The  question  is  whether 
these  are  passenger  trains.  The  answer  is, 
they  are  passenger  trains;  and,  to  my  mind, 
they  are  passenger  trains  that  caiiy  pas- 
sengers in  the  ordinary  way  upon  the  or- 
dinary tenus — except  the  excursion  trains, 
as  to  which  1  will  say  a  word  or  two 
presently. 

It  seems  to  me  that  the  difficulty  has 

arisen  from  a  mistake — ^partly,  I  must  say 

with  great  respect,  as  I  think,  from  a  pre- 

judice.     Possibly  it  may  be  said  in  rotum 

Vol.  64.— Q.B. 


HICHA£LB£AS  1884  ip  MICHAELMAS  1885. 


537 


H.L. 

that  I  am  labouring  under  a  prejudice  in 
the  opposite    direction — ^and  I  may  be, 
though  I  think  not.     It  seems  to  have 
arisen  partly  from  that,  and  partly  from  a 
notion  that  things  not  specifically  within 
the  contemplation  of  the  parties  to  an 
agreement    ought  not  to    be  held  to  be 
within  the  effect  of  it — which,  to  my  mind, 
is  a  very  great  mistake,  a  mistake  illus- 
trated by  the  case  I  mentioned  in  the 
course  of  the  argument,  the  case  of  the 
telephones.     They  were  held  to  be  within 
an  agreement  which  had  been  made  at  a 
time  when  telephones  were  not  known^ 
they  were  held  to  come  within  general 
words  which  the  prudence  of  people  had 
put  in  for  the  purpose  of  providing  for 
something  which  might  arise  at  a  future 
time.   That  seems  to  be  one  origin  of  what 
I  think  the  mistake.    Another  cause  of  it 
(I  say  it  with  sincere  respect   for   the 
learned  Lord  of  Session,  Lord  Young,  who 
seems  to  rely  upon  the  point  so  much)  is 
the  notion  that  because  a  passenger  train 
running  regularly  comes  into  existence,  if 
one  may  so  say,  under  the  special  circum- 
stances of  a  bargain  either  with  the  Home 
Office    or  with  the  Post  Office,  therefore 
that  train — I  was  going  to  say  although  a 
passenger  train — brought   into  existence 
under    those  particular  circumstances  is 
not  a  passenger  traui  within  the  agree* 
ment.     I  cannot  see  the  reason  of  that.    I 
can  only  say  I  do  not  agree.     I  do  not  see 
why  it  should  be  so. 

Now,  one  word  with  respect  to  excur- 
sion trains.  One  knows  perfectly  well 
what  is  meant  in  practice  by  an  excursion 
train.  It  is  a  train  which,  like  others,  goes 
from  one  place  to  another ;  it  may  or  may 
not  stop  and  pick  up  passengers  on  the 
road — I  believe  it  commonly  picks  them 
up ;  but  it  is  a  train  which  goes  from  one 
place  to  another  with  a  view  to  people 
getting  to  that  other  place  on  cheap  terms, 
and  very  frequently  upon  the  condition 
that  the  railway  company  ara  not  to  be 
delayed  or  inconvenienced  by  people  taking 
luggage  with  them.  But  why  is  that  not 
a  *'  passenger  train  "  %  Passengers  go  by 
it,  and  they  go  by  it  from  one  place  to  the 
other  in  order  that  they  may  get  to  the 
other  place.  It  is  not  the  less  a  passenger 
train  because  they  pay  a  small  fare ;  nor 
is  it  the  less  a  passenger  train  because  by 

3Z 


538 


QUEEN'S  BENCH  BIVXPIOH. 


Burnett  v.  Great  North  of  Scotland  Rail.  Co,^ 

agreement  with  the  company  thej  do  not 
carry  luggage  with  them.  It  seems  to  me 
really  that  the  suhstance  of  the  thing  is 
that ;  and  I  said  before,  passenger  train  is 
not  a  term  of  art,  it  is  a  popular  expression, 
and  these,  popularly  speaking,  are  passenger 
trains,  and  no  reason  has  been  given  why 
the  words  should  have  any  other  than 
their  natural  meaning.  As  to  the  *'  pound 
of  flesh  **  argument,  the  judgment  is  not 
that  the  appellant  should  have  none,  but 
about  three-quarters  of  his  pound.  His 
right  is  to  all ;  whether  as  a  reasonable 
man  he  should  exact  all,  is  another  matter. 

LoBD  FitzGebald. — The  judgment  of 
your  Lordships'  House  is  invited  on  the 
construction  of  a  portion  of  the  feu  charter 
of  1863,  in  which  the  language  used  is 
very  general.  It  is  open  to  us,  and  I 
should  say  necessary  for  a  just  conclusion, 
to  consider  the  relation  of  the  parties  to 
each  other  before  the  feu  charter  was 
executed,  so  as  to  ascertain  what  the 
parties  had  in  view  and  intended,  and  to 
limit  the  general  words,  if  necessary,  to 
what  is  fit  and  just. 

There  was  a  prior  deed  of  agreement  of 
1853,  made  with  the  pursuer's  predecessor, 
which  is  still  in  force,  and  it  is  observable 
that  the  fen  charter  of  1863  is  made  ex- 
pressly "  without  prejudice  to  that  deed  of 
agreement."  By  that  agreement  the  com- 
pany (the  defenders)  undertake  to  make 
certain  accommodation  works,  and  inter 
aHa,  by  clause  9,  that  *'  a  siding  shall  be 
made  at  the  level  crossing  marked  number 
f  on  said  deposited  plans,  for  the  accommo- 
dation of  the  proprietor  and  tenants  of  the 
said  estate  of  Leys;  and  the  said  company 
hereby  undertake  that  any  of  the  passenger 
trains  shall  be  stopped  at  said  siding,  al- 
though not  appointed  by  the  company's 
time  bills  so  to  do,  on  a  preconcerted  signal, 
to  be  airanged  by  the  company  with  the 
proprietor  of  said  estate,  being  shewn,  so 
as  to  take  up  or  set  down  any  passengers 
proceeding  from  or  to  Crathes  at  said 
siding."  If  it  was  necessary  now  to  inter- 
pret that  provision,  speaking  for  myself,  I 
would  probably  say  that  it  applied  to  ea!ch 
and  every  train  coming  within  the  ordi- 
nary description  of  a  passenger  train,  and 
that  the  obligation  on  the  company  was  to 
stop  each  of  such  trains  at  the  siding  on 
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the  preconcerted  signal.  In  other  words, 
the  Grathes  siding  was  a  signal  station,  at 
which,  when  there  were  passengers  to  take 
up  or  set  down,  the  company  was  bound 
on  signal  to  stop  each  one  of  its  passenger 
trains.  The  position  of  things  was  pro- 
bably found  to  be  inconvenient,  and  not 
free  from  danger,  and  it  became  desirable 
to  provide  a  station  with  all  its  conveni- 
ences in  place  of  an  unprotected  siding, 
and  relieve  all  parties  from  the  cumbrous 
necessity  of  signalling. 

That  being  the  state  of  things,  we  have 
now  to  look  to  the  fen  charter  of  1863,  the 
main  object  of  which,  as  well  as  its  con- 
sideration, was  the  obligation  on  the  com- 
pany ''  to  erect  and  build  upon  the  ground 
hereby  disponed  a  station  of  the  said 
railway  for  passengers  and  goods,  contain- 
ing the  accommodation  after-mentioned 
(which  station  will  be  of  advantage  to  me 
and  my  tenants  in  the  estate  of  Leys, 
Crathes,  and  others,  as  well  as  to  the 
public  at  large),"  and  the  stipulated  obli- 
gation was  that  "  the  said  railway  com- 
pany shall  be  bound  within  twelve  months 
from  the  date  of  these  presents  to  erect, 
at  their  own  expense,  on  the  said  piece  of 
ground  first  above  mentioned,  a  station  for 
passengers  and  goods  travelling  by  the  said 
Deeside  Railway,  at  which  all  passenger 
trains  shall  r^ularly  stop,  to  be  called  the 
Crathes  Station,  containing  a  suitable 
waiting-room,  covered  passenger  shed, 
platform,  and  all  proper  accommodation 
for  first-class  and  other  passengers,  and  to 
maintain  such  station  in  all  time  coming ; 
it  being  hereby  provided  and  declared  that 
the  said  railway  company  shall  be  bound 
to  have  a  signal-post  erected  at  the  said 
station  on  which  a  signal  visible  from 
Crathes  Castle  shall  be  displayed  whenever 
any  passenger  or  parcel  for  Crathes  shaU 
arrive  at  the  station."  There  are  other 
accommodation  provisions,  but  they  are 
all  confined  to  the  requirements  of  the 
station.  Then  comes  the  irritanoy  clause 
for  forfeiture  of  the  right  for  breach  of  the 
feudal  contract ;  but  it  \s  unnecessary  to 
advert  to  it,  as  it  has  been  disposed  of  in 
the  course  of  the  argument. 

The  pursuer  contended  below,  as  he 
has  insisted  here,  that  by  the  stipulation 
'<  at  which  all  passenger  trains  shidl  r^n- 
larly  stop,"  there  is  created  an  absolute 
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obligation  on  the  company  to  stop  at  the 
Crathes  station  each  and  every  of  all  the 
passenger  trains  that  pass  along  the  line. 
The  defenders,  on  the  other  hand,  hare  al- 
ways admitted  that  they  are  bound  to 
cause  all  passenger  trains  running  on  their 
line  for  the  ordinary  service  and  traffic  of 
the  district  to  stop  at  Crathes. 

I  have  been  at  some  loss  to  understand 
the  meaning  or  extent  of  this  admission  on 
the  part  of  the  defenders,  and  rather  turn 
back  on  the  real  question,  What  is  a 
passenger  train  1  It  would  seem  to  me 
that  every  train  of  the  company  over 
which  the  company  retains  its  general 
control  and  dominion,  and  by  which  the 
company  professes  or  offers  to  carry  for 
hire  in  ordinary  course  such  travellers  as 
may  take  advantage  of  it  on  payment  of 
their  fares,  is  within  the  meaning  of  the 
stipulation  in  controversy  a  passenger 
train.  It  may  be  a  special,  or  it  may  be 
an  express  train,  it  may  carry  the  mail,  or 
a  Queen*s  messenger,  or  even  excursionists, 
but  it  does  not  follow  that  it  is  not  also  a 
passenger  train. 

I  am  of  opinion  that  in  the  construction 
of  the  obligation  in  question  "  all  passenger 
trains"  is  to  be  interpreted  as  meaning 
'*  each  and  every  passenger  train,"  and  as 
embracing  the  trains  in  controversy,  save 
the  special  excursion  trains  which  are  run 
subject  to  special  and  peculiar  conditions 
and  are  not  intended  for  ordinary  travellers. 
It  may  be  that  the  obligation  assumed  by 
the  company  was  not  wise  or  prudent  on 
their  part ;  but  that  is  not  for  our  considera- 
tion. It  was  not  illegal  or  unreasonable  on 
the  part  of  the  pursuer  to  insist  on  the  stipu- 
lation for  the  benefit  of  himself  and  his 
tenants.  We  have  but  to  interpret  and 
give  effect  to  the  plain  meaning  of  the 
language  u.<;ed.  If  inconvenience  or  in- 
jury may  arise  to  the  company  from  the 
enforcement  of  their  contract,  they  have 
ample  means  within  their  reach  to  pro- 
tect themselves. 

That  the  said  interlocutors  complained 
of  in  the  said  appeal  be,  and  the  same  are 
hereby  reversed :  And  it  is  declared,  that 
the  defenders  (respondents)  are  bound 
regularly  to  stop  at  the  station  called 
"  Crathes,"  on  the  line  of  railway  belong- 
ing to  the  defenders  (respondents)  between 
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Aberdeen  and  Ballater,  for  the  purpose  as 
well  of  taking  up  as  of  setting  down 
passengers,  all  trains  now  and  hereafter 
passing  through  the  said  station  for  the 
conveyance  of  passengers,  except  only 
such  trains  as  may  be  hiitid  by  an  indi- 
vidual or  individuals  for  his  or  their  ex. 
elusive  use,  and  except  special  excursion 
trains  not  advertised  as  running  regularly 
in  the  ordinary  time  tables  of  the  company. 
And  with  this  declaration,  it  is  ordered 
that  the  said  cause  be  remitted  to  the 
Court  of  Session  in  Scotland  to  do  therein 
as  shall  be  just  and  consistent  with  this 
judgment.  And  it  is  further  ordered, 
that  the  respcndents  do  pay,  or  cause  to  be 
paid,  to  the  appellant  the  costs  of  the  action 
in  the  Court  of  Session.  And  it  is  fur- 
ther ordered,  that  the  respondents  do  re« 
pay  to  the  appellant  the  sum  of  187^. 
16«.  id.  paid  by  him  to  them  on  the  4th 
of  April,  1884,  in  name  of  costs,  and  1/. 
2s.  id.  paid  by  him  to  them  on  the  9th  of 
April,  1884,  in  name  of  dues  of  extract  of 
the  action  in  the  Court  of  Session.  And 
it  is  further  ordered,  that  the  respondents 
do  pay,  or  cause  to  be  paid,  to  the  appellant 
the  costs  incurred  in  rei^^ect  of  the  said 
appeal  to  this  House. 

Solicitors— Martin  &  Leslie,  agents  for  Ed- 
monds k  Maoqueen,  Aberdeen,  for  appellant ; 
Dyson  ic  Co.,  sf^ents  for  Gordon,  Pringle, 
Dallas  &  Co.,  Edinburgh,  for  respondents. 


1885.     /'' 
arch  31. 1 


JOiiTBOUND  (ap])eIl(nH)  v.  THE 

•hr       1    Qi    S        inOIIEB     BEBINGTON     LOCAL 

March  31.  ^      ^^^^^  (respondents). 

Public  UeaUh  Act,  1875  (38  (6  39  Vict, 
c.  55),  *.  150 — Paving  Street — Apportion- 
ment  of  Expenses  —  Premises   separated 
from   Street  by  Wall — Land  ^*  Fronting ^ 
Adjoining f  or  Abutting  on  Street.** 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  130.] 


540 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


1885.       1  THE    MOGUL    STEAMSHIP    OOM- 
July  31.     >       PANY     V.     MCGREGOR      AND 
August  3.  J        COMPANY  AND  OTHERS. 

Injunction — Conspiracy—  CombincUion 
in  Restraint  of  Trade — Rebate  Freight — 
Dainagea  resulting  to  Individual. 

Several  shipowners^  whose  vessels  traded 
regularlf/  and  all  the  year  round  to  and 
from  certain  Chinese  ports^  formed  them- 
selves into  a  coTifereTice,  and  agreed  to 
allow  a  rebate  every  six  months  of  five 
per  cent,  on  all  freight  to  those  merchants 
who  shipped  their  goods  exclusively  on 
conference  vessels^  and  issued  a  circular 
notice  that  any  shipment  of  goods  on  a  non» 
conference  vessel  would  render  the  shipper 
liable  to  forfeit  the  rebate  on  ail  his  ship^ 
merUs  in  the  conference  vessels.  The  result 
was  that  the  plaintiffs,  part  owners  of  non- 
conference  vessels  trading  to  the  same  ports^ 
had  to  ship  goods  at  an  unremunerative 
rate  to  counteract  the  loss  of  the  rebcUe, 
and  sustained  damages,  for  which  they 
sued. 

On  an  application  for  an  interim  in- 
junction to  restrain  the  issue  of  the  cir» 
cidars  and  to  restrain  the  defendarUs  so 
acting  as  to  prevent  the  plaintiffs  shipping 
goods  from  those  ports  at  an  unremunera- 
tive rate, — Held,  tlhot  Uiere  being  no  evU- 
dence  of  danger  of  irreparable  injury  to 
the  plaintiffs,  and  the  cause  of  action  being 
on  the  affidavits  not  free  from  doubt,  the 
Court  ought  not  to  grant  an  itUerim  in- 
junction. 

Semble — A  combination  made  with  a 
view  of  excluding  particular  ships  from 
certain  ports  altogether,  resulting  in  injury 
to  the  owners  of  such  ships,  and  not  merely 
to  advance  the  trade  of  the  persons  com- 
bining, is  against  public  policy  and  an 
actionable  conspiracy. 

This  was  a  summons  referred  by  Day,  J., 
at  chambers  to  the  Dimional  Court  for 
an  interim  injunction  restraining  the  de- 
fendants from  acting  in  such  a  way  as  to 
prevent  the  plaintitis  carrying  on  their 
lawful  business  as  merchants,  and  loading 
vessels  at  proper  freights  in  the  ports  of 
China,  thereby  ruining  the  plaintiffs  in 
their  trade.  The  plaintiffs  are  part  owners 
of  certain  vessels  trading  between  Austra- 
lian ports,  and  also,  at  certain  times  in  the 


year,  ports  in  the  Yangtaa-Kiang  Eiver 
and  London.  The  defenduits  formed  them- 
selves into  a  conference  for  the  purpoee  of 
obtaining  the  ezdusive  control  of  the  China 
tea  trade,  in  order,  as  they  contended,  to 
enable  them  to  run  a  line  of  steamers  to 
the  China  ports  at  stated  intervals  through- 
out the  year.  The  plaintiflh,  by  their 
action  for  damages  and  injunction,  sought 
to  restrain  the  defendants  from  doing  cer- 
tain acts  in  furtherance  of  this  combination 
which  the  plaintiff  alleged  had  had  the 
effect  of  excluding  them  from  the  China 
trade,  and  more  especially  to  restrain  them 
from  agremng  to  refuse,  and  refusing,  to 
accept  cargoes  from  shippers  on  the 
Yangtse-Kiang  River  except  upon  the 
condition  that  the  shippers  should  not 
ship  by  any  vessels  of  owners  not  be- 
longing to  ihe  conference.  The  plaintiffit 
alleged  that  by  unlawfully  combining  to- 
gether with  intent  to  injure  the  plaintiffs, 
the  defendants  have  prevented  the  plain- 
tiff} obtaining  cargoes  exo^t  at  ruinous 
rates — 25s.  a  ton,  instead  of  60«.  or  70«. 
The  following  letters  were  issued  by  the 
defendants'  agents  in  China : — 

"Shanghai :  May  10,  1834. 
"Dear  Sirs, — To  those  exporters  who 
confine  their  shipments  of  tea  and  general 
cargo  from  China  to  Europe  (not  induding 
the  Mediterranean  and  Black  Sea  ports) 
to  the  P.  and  O.  S.  N.  Co.'s,  O.  S.  S.  Co.'s, 
Glen,  Castle,  Shire,  and  B^  lines,  and  to 
the  steamships  Oopaek  and  Nvngchcw^  we 
shall  be  happy  to  allow  a  rebate  of  five  per 
cent,  on  the  freight  chaiged.  Exporters 
^litiming  the  rotums  will  be  required  to 
sign  a  declaration  that  they  have  not 
nubde  nor  been  interested  in  any  shipments 
of  tea  or  general  cargo  to  Europe  (except- 
ing the  ports  above  named)  by  other  than 
the  said  lines.  Shipments  by  the  steam- 
ships Albany^  Pathan,  and  Ghazee  on  their 
present  voyages  from  Hankow  will  not 
prejudice  claims  for  returns.  Each  line  to 
be  responsible  for  its  own  returns  only, 
which  will  be  payable  half  yearly,  com- 
mencing October  30  next.  Shipments  by 
an  outside  steamer  at  any  of  the  ports  in 
China  or  at  Hongkong  will  exclude  the 
firm  making  such  shipments  from  partad- 
pation  in  the  return  during  the  whole  six- 
monthly  period  within  which  they  have 
been  made,  even  though  other  branches 
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may  bave  gi^en  entire  support  to  the 
above  lines.  Tbe  foregoing  agreement  on 
our  part  to  be  in  force  from  present  date 
till  April  30,  1885.    We  are,  Ac" 

•<  Shanghai :  May  11,  1886. 
''  Dear  Sirs, — Referring  to  our  circular 
dated  May  10,  1884,  we  b^  to  remind 
you  that  shipments  for  London  by  the 
steamships  Faihany  Afghan,  and  Aberdeen, 
or  by  other  non-oonferenoe  steamers,  at  any 
of  the  ports  in  China  or  at  Hongkong, 
will  exclade  the  firm  making  such  ship- 
ments from  participation  in  the  return 
during  the  whole  six-monthly  period  in 
which  they  have  been  made,  even  although 
the  firm  elsewhere  may  have  given  exclu- 
sive support  to  the  conference  lines.  We 
are,  &c" 

Sir  Henry  James,  Q.C.  (with  him  Sir 
F.  UerecheU,  Q.C.,  Crump,  Q.C.,  and 
F.  OoreU  Barnes),  for  the  plaintifis. — 
This  so-called  combination  is  in  restraint 
of  trade,  its  object  being  to  prevent  ship- 
pers trading  with  any  others  but  the 
conference  shipowners.  It  is  not  the 
case  of  an  individual  tradesman  contract- 
ing with  another  for  exclusive  dealing 
with  him.  The  penalty  is  far  beyond  the 
benefit,  which  is  said  to  be  maintaining  a 
regular  line  of  steamers  all  through  the 
year,  for  if  a  shipment,  however  small,  be 
made  on  a  vessel  not  belonging  to  the 
defendants,  although  there  may  be  no 
vessel  of  the  defendants  at  the  port  at 
the  time,  the  merchant  runs  the  risk  of 
losing  his  rebate  on  all  the  freight  charge- 
able by  the  defendants  for  goods  sent  by 
him  on  the  defendants'  ships  from  all  or 
any  of  the  China  ports.  This  freight 
might  come  to  thousands  of  pounds  in  the 
six  months.  The  defendants  have  no  right 
by  combining  to  restrain  others  from 
trading.  The  Court  will  interfere  to  re- 
strain a  combination  to  prevent  a  particu- 
lar individual  carrying  on  his  trade — The 
Queen  v.  Farneil  {I),  in  which  case  The 
Queen  v.  Druiii  (2)  was  cited.  In  the 
latter  case  there  was  held  to  be  molesta- 
tion. If  there  be  a  wrong  shewn,  the 
Court  will  interfere  by  interim  injunction, 
as,  for  instance,  in  light  and  air  cases.  The 
fact  of  combination  may  make  that  illegal 

(1)  Not  reported. 

(2)  10  Cox,  692. 
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which  in  an  individual  would  be  legal. 
The  object  here  is  to  crush  all  opponents 
and  to  create  a  monopoly  in  favour  of  the 
defendants  and  to  the  prejudice  of  the 
plaintifis,  which  would  be  hurtful  to  the 
community  at  large,  as  it  would  enable 
the  defendants  to  charge  exorbitant  prices. 
This  danger  would  far  outweigh  the  alleged 
present  advantage  of  a  continuous  service 
of  steamers.  It  is  plain  that  the  plaintifis 
are  aimed  at,  as  by  the  first  circular  the 
PaUuM  and  Ghazee,  two  of  the  plaintifis' 
ships,  were  allowed  to  take  cargo  from 
Hankow,  but  by  the  second  those  vessels 
are  not  excepted.  It  is  a  system  of  '*  boy- 
cotting" the  plaintifis— a  combination 
really  to  ruin  the  plaintifis,  and  therefore 
an  unlawful  combination  within  the  prin- 
ciple laid  down  in  The  King  v.  Eccles  (3), 
wherein  Lord  Mansfield  said,  '*  It  is  con- 
tended that  the  means  by  which  the  in- 
tended mischief  was  effected  ought  also  to 
have  been  particularly  set  forth  .  .  .  ; 
but  this  is  certainly  not  necessary,  for  the 
offence  does  not  consist  in  doing  the  acts 
by  which  the  mischief  is  effected,  for  they 
may  be  perfectly  indifferent,  but  in  con- 
spiring with  a  view  to  effect  tbe  intended 
mischief  by  any  means." 

This  case  does  not  differ  fix>m  an  agree- 
ment to  establish  a  knock-out,  whidi  has 
been  held  to  be  unlawful  —  Hilton  v. 
Eekersley  (4).  The  Court,  since  the  Judi- 
cature Act,  has  granted  an  injunction  to 
restrain  the  publication  of  a  trade  libel — 
Saxby  v.  Easterbrooh  (5). 

Horace  Davey,  Q.C,  (with  him  Finlay, 
Q.C.,  and  FoUard), — This  is  a  novel  appli- 
cation, and  it  is  at  any  rate  very  doubtful 
if  there  is  any  cause  of  action.  The  appli- 
cation is  to  i-estrain  a  conspiracy — that  is, 
a  combination  to  do  something  unlawful, 
or  something  lawful  but  by  unlawful  means, 
with  intent  to  injure  an  individuaL  Ma- 
lidotts  intent  to  damage  the  person  suing 
is  of  the  essence  of  conspiracy.  If  the 
object  is  to  maintain  the  defendants'  own 
trade  and  induce  people  to  trade  with 
them  it  is  lawful,  and  does  not  become 
unlawful  because  the  result  may  be  dam- 
age to  an  individual.  There  is  no  autho- 
rity for  such  an  action  as  this.     In  The 

(3)  1  LC.C.  274. 

(4)  6  B.  4c  B.  47 ;  26  Law  J.  Bep.  Q.B.  199. 

(5)  Law  Bep.  3  C.P.  D.  339. 
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King  v.  Eccles  (3)  the  object  was  to  injure 
a  particular  individual.  The  jurisdiction 
to  restrain  a  libel  on  trade  is  only  after 
the  libel  has  been  ascertained  at  the  trial, 
not  to  grant  an  interlocutory  injunction 
— Clarke  v.  Freeman  (6),  T/ie  Prudential 
Assurance  Company  v.  Knott  (7),  and 
Fisher  v.  The  Apollinaris  Company  (8). 
An  injunction  will  only  be  granted  before 
trial  when  there  is  shewn  to  be  a  danger 
of  irreparable  injui^.  Here  there  is  no 
pretence  that  the  injury,  if  any,  would  be 
irreparable,  or  that  the  plaintifib  could 
not  be  compensated  by  damages. 

The  object  of  the  defendants  is  not  to 
injure  the  plaintiff,  although  that  may  re- 
sult. It  is  to  afford  the  public  the  ad- 
vantage of  a  continuous  service  all  the 
year  through,  which  they  cannot  do  if 
other  vessels  are  to  come  in  during  the  tea 
season,  the  harvest  time,  as  it  were,  and 
divide  the  carrying  trade  with  those  who 
have  been  running  their  steamers  all  the 
winter.  This  conference  is  merely  a  com- 
bination among  the  defendants  themselves 
to  regulate  their  own  trade.  They  say, 
«  We  will  return  you  a  percentage  on  the 
freights  if  you  will  give  us  all  your  trade ; 
but  if  you  give  us  only  part  we  cannot 
afford  to  make  the  return.  This  is  not  a 
penalty  nor  fine  imposed.  There  is  no  right 
to  the  return  except  upon  conditions,  and  if 
they  do  not  fulfil  those  conditions  they  can- 
not have  the  benefits.  It  is  only  a  condi- 
tional  promise  to  carry  at  a  certain  rate  to 
those  who  give  them  their  whole  trade.  If 
the  whole  trade  be  not  given  the  agreement 
falls  to  the  ground.  It  is  clear  that  the 
conference  was  not  directed  against  the 
plaintiffs,  because  it  has  existed  since  1879, 
and  the  plaintifis  only  came  into  existence 
io  1883.  Even  if  there  be  a  cause  of  action, 
this  IB  not  a  case  for  interlocutory  injunc- 
tion, since  it  is  a  doubtful  case :  no  evidence 
is  given  of  danger  of  irreparable  injury 
being  done,  and  there  has  been  a  delay 
of  two  months  since  writ  issued  befoi^e 
moving. 

Sir  Henry  James,  in  reply. — If  the  end 
is  unlawful  the  means  need  not  be  unlaw- 

(6)  11  Beav.  112. 

(7)44  Law  J.  Rep.  Chanc.  192;  Law  Rep. 
10  Chanc.  142. 

(8)  44  Law  J.  Rep.  Chanc.  500 ;  Law  Rep. 
10  Chanc.  297. 


ful,  and  the  end  here  is  to  prevent  in 
future  all  who  are  not  in  the  conference, 
including  the  plaintiffs,  from  trading. 

The  defendants,  with  powerful  means  at 
their  disposal,  combine  to  drive  all  com- 
petitors away  by  imposing  a  penalty  not 
commensurate  with  the  damage  incurred 
— namely,  the  loss  of  freight — on  those 
who  only  partially  trade  with  them  and  not 
exclusively.  By  shipping  twenty  chests  of 
tea  on  a  non- conference  vessel,  a  merchant, 
dealing  except  in  this  one  instance  exclu- 
sively with  the  defendants  to  an  amount 
of  40,000^.,  is  liable  to  forfeit  2,000^.  The 
act  of  combination  resulting  in  driving  off 
competition  is  evidence  of  malice  which 
need  not  be  express  against  the  plaintifife. 
The  offer  is  not  only  "  we  will  give  you  a 
sum  of  money  if  you  will  deal  with  us  ex- 
clusively,'' but  an  offer  of  a  sum  of  money 
not  to  deal  with  another  person.  That  is 
actionable; 

The  judgment  of  the  Court  (9)  was  (on 
August  6)  delivered  by 

Lord  Colebidgb,  C.J. — This  was  an 
application  to  the  Court  for  an  interim  in- 
junction to  restrain  the  defendants  from 
continuing  to  "  boycott "  the  plaintifis,  as 
it  has  been  called — and  I  see  no  reason  to 
object  to  the  term.  A  large  number  of 
important  and  rich  shipowners  joined  to- 
gether in  issuing  circulars  to  the  merchants 
in  China  and  their  agents  at  the  viirions 
ports  there — shippei'S  more  especially  en- 
gaged in  the  tea  trade — to  the  effect  that 
if  they  dealt  with  the  plaintiffs'  ships  they, 
the  defendants,  would  deprive  them  of 
benefits  accruing  to  them  in  their  dealings 
with  the  defendants.  If  they  dealt  with 
the  defendants  exclusively  they  would  re- 
ceive those  benefits ;  if  they  did  not  deal 
with  the  defendants  exclusively,  even  as  to 
a  small  part  of  their  trade,  they  would 
lose  the  advantages  as  to  the  whole  of 
their  shipments.  The  plaintifis  say  the 
result  of  this  has  been  to  drive  them  oat 
of  the  China  trade,  as  they  cannot,  in  faice 
of  this,  run  their  vessels  at  remunerative 
rates.  They  say  this  is  a  oombinatlon  to 
exclude  the  plaintifSi'  ships  from  thoee 
ports,  and  that  it  is  entered  into  purposely 
to  injure  the  plaintiff,  and  is  against  pub- 

(9)  Lord  Coleridge,  C.J.,  and  Fry,  L.J. 
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lie  policT*.  Assuming  that  tlie  pUdntifiB 
could  establish  this,  and  without  reference 
to  the  defendants'  counter  -  statement,  it 
must  neyertheless  be  borne  in  mind  that 
the  application  is  interlocutory.  It  is  con- 
ceivable that  such  a  conspiracy  might  be 
established  in  fact ;  and  if  so,  and  the  in- 
tentions were  shewn  to  be  not  mere  honest 
endeavours  to  support  the  defendants' 
trade,  but  to  ruin  the  plaintiflfs,  it  seems 
to  me  that  it  would  be  ground  for  an 
action,  and  within  the  principle  laid  down 
by  Lord  Mansfield  iri  The  King  v.  Ecdea 
(3) — ^which  principle  is  good  in  law,  al- 
though the  illustration  given  by  him  is 
capable  of  argument,  and  was  commented 
on  in  the  judgment  in  O'Conndl  v. 
Tht  Queen  (10).  If  the  law  laid  down  in 
The  Queen  v.  PameU  and  others  (1)  is 
right — and  I  see  no  reason  to  doubt  it — a 
conspu'acy  to  "  boycott "  is  actionable,  and 
I  find  it  difficult  to  distinguish  the  facts 
there  from  those  in  this  case.  It  is  also 
plain,  however,  that  if  the  plaintifis  could 
succeed  in  their  contention,  the  damages 
might  be  exemplary  and  such  as  would 
severely  tax  the  resources  of  the  con- 
ference owners;  and  the  question  arises 
whether,  all  that  the  plaintiffs  allege  being 
admitted  to  be  true,  this  is  a  case  for  an 
interlocutory  injunction.  My  learned  bro- 
ther's experience  in  these  cases  is  greater 
than  mine,  but  we  both  agree  that  it  is 
not  such  a  case.  First,  although  it  would 
be  within  the  legal  principle  enunciated 
by  Lord  Mansfield,  it  is  a  very  difficult  case 
to  establish ;  and  in  this  view  it  is  import- 
ant to  consider  the  defendants'  contention, 
which  puts  a  very  different  complexion  on 
the  matter,  and  which  they  may  get  a  jury 
to  believe.  They  say  they  have  a  perfect 
right  to  do  as  they  have  done  in  the  fair 
protection  of  their  trade.  The  public,  as 
they  contend,  have  the  advantage  of  their 
vessels  running  all  the  year  round,  whereas 
the  plaintifis'  vessels  only  run  in  the  tea 
season.  They  say  it  is  essential,  in  order 
to  secure  the  continuous  running  of  vessels, 
to  protect  themselves  during  the  tea  season, 
when  only  they  are  able  to  get  remunera- 
tive freights;  but  that  if  interfered  with 
during  this  harvest  time,  as  it  were,  they 
cannot  run  their  vessels  at  other  times. 
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when  little  or  no  profits  can  be  made  out 
of  the  freights.  This  is  a  matter  entirely 
for  proof  by  evidence,  and  it  is  for  the  jury 
to  decide  which  is  right.  Tha  matter, 
therefore,  is  very  doubtful,  and  it  would 
be  a  strong  thing  for  this  Court  at  this 
stage  to  decide  it  practicallv  for  some 
months  by  issuing  an  interim 'injunction. 
If  the  plaintifis  are  right,  they  can  be 
amply  compensated  by  the  jury  in  damages ; 
and  I  have  always  understood  that  to  be 
almost  by  itself  a  reason  for  refusing  an 
interim  injunction.  Why  should  it  issue 
if  damages  will  compensate  them,  and 
there  is  nothing  here  shewing  any  danger 
of  an  irreparable  injury  accruing  to  the 
plaintifis.  There  may  be  a  temporary 
difficulty  in  their  carrying  on  their  China 
trade,  but  that  is  very  difierent  from  an 
irreparable  injury — such  as  occurs,  for  in- 
stance, when  a  fine  old  tree  is  threatened 
to  be  wrongfully  cut  down,  for  which  there 
would  be  no  equivalent  in  damages. 

Further,  the  defendants  contended  that 
there  are  other  circumstances  in  this  case 
which  really  amount  to  facts  of  such 
a  character  as  to  disentitle  the  plaintifis 
to  an  interim  injunction — ^as,  for  instance, 
that  this  state  of  things  had  been  going  on 
from  1879,  whereas  the  plainti^s'  com- 
pany was  not  formed  till  1883,  and  that 
the  plaintifis,  thereforo,  to  use  a  term  bor- 
rowed from  another  branch  of  the  law, 
''came  to  the  nuisance,"  and  they  wero 
fully  aware  of  the  conference  at  the  date 
of  the  inception  of  the  company.  More- 
over, it  is  said  the  company  is  primarily  an 
Australian  company,  who  sought  to  aid 
the  China  trade  to  that  from  Australian 
ports,  after  full  notice  of  the  existence  of 
the  conference ;  and  that  there  has  been 
delay  in  making  the  application.  These 
considerations,  and  the  novelty  of  the  ap- 
plication, and  absence  of  authority,  make 
us  think  it  too  doubtful  a  case  for  an  in- 
terlocutory injunction.  The  application 
must,  therefore,  be  dismissed,  with  costs. 

Application  diemiesed,  with  co*ts. 


Bolicitors — Qellatly,  Son  dc  Warton,  for  plain- 
tiffs ;  Fresbfields  6l  WilUam^,  for  defendants. 


(10)  11  a.  k,  F.  165. 
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June  22,  30.  j  and  another. 

Trespass — Distress — ErUry  by  raising 
higher  a  vnndow  open  a  few  incites. 

An  entry  into  a  honse  for  the  jrurpose 
of  distraining  was  made  by  raising  higher 
the  sash  of  a  window  already  open  a  few 
incJies : — Held,  that  the  distress  was  legal. 

Kule  nisi  to  set  aside  a  judgment  of  tbe 
County  Court  of  Yorkshire,  holden  at 
Otley,  in  favour  of  the  defendants.  The 
facts,  so  far  as  they  need  be  stated,  were  as 
follows :  The  plaintiff  claimed  damages 
for  illegal  distress,  complaining  of  illegal 
entry  by  a  window.  The  defendants,  who 
were  the  plaintiff's  landlord  and  a 
broker  employed  by  him,  went,  accom- 
panied by  a  bailiff,  to  the  plaintiff's  house 
for  the  purpose  of  distraining  for  rent 
due  from  the  plaintiff  as  tenant  of  the 
house.  They  found  a  kitchen  window  on 
the  ground-floor  partially  open,  where- 
upon they  instructed  the  bailiff  to  enter ; 
this  he  did  by  putting  his  legs  over  the 
sill  of  the  window  and  raising  the  sash 
sufficiently  to  admit  his  body.  Having 
thus  entered  the  house,  the  beuliff  opened 
the  door,  and  the  defendants  went  in  and 
distrained  the  furniture.  The  County 
Court  Judge  held  that  the  entry  by  the 
window  was  not  illegal,  and  gave  judg- 
ment for  the  defendants  accordingly.  He 
based  his  judgment  on  The  King  v.  Smith 
(1),  considering  that  if  an  entry  by  rais- 
ing higher  the  sash  of  a  window  already 
partially  open  did  not  where  there  was  a 
felonious  purpose  amount  to  a  breaking 
into  a  house  so  as  to  support  a  conviction 
for  housebi'eaking,  it  could  not  amount  to 
a  breaking  into  a  house  where  the  object 
was  lawful. 

Julian  Robins  shewed  cause. — An  entry 
to  distrain  may  be  by  a  window — 1  Roll. 
Abr.  (Distress  M.)  671,  citing  a  case 
between  The  Master  of  tlie  Temple  and  the 
Bishop  of  St,  David's  (2). 

The  piinciple  of  Semayne's  Case  (3) 
does  not  apply  where  no  violence  at  all  is 
used.  The  King  ▼.  Smith  (1)  was  rightly 
regarded  by  the  County  Court  Judge  as 

(1)  1  Moo.  C.C.  178. 

(2)  1  Rot.  Pari.  18  Ed.  1.  61,  Ca.  192. 
(H)  5  Co.  Rep.  yi. 


in  point.  In  J^Tash  v.  Lucas  (4)  the 
window  was  shut,  though  not  fiebstened. 

He  referred  also  to  I^ioBon  v.  Freeman 
(5),  Ryan  v.  ShUcook  (6),  Gould  v.  Brad- 
stock  (7),  Brown  v.  GUnn  (8),  and  Han- 
cock V.  Austin  (9).  .    • 

Morton  Smith,  in  support  of  the  rula — 
Entry  by  raising  a  window,  even  although 
it  is  already  open  a  few  inches,  is  an 
illegal  mode  of  entry  to  distrain.  In 
A^ash  y.  Lucas  (4),  Lush,  J.,  said  that 
entering  a  house  by  a  window  not  being  a 
usual  mode  of  entry  no  licence  to  enter 
could  be  implied  from  a  window  being 
left  unfastened,  and  that  the  ground  of 
holding  entry  through  a  closed  but  un- 
fastened door  to  be  lawful  was  that 
access  by  the  door  being  the  usual  mode 
of  access,  a  licence  from  the  occupier  to 
any  one  to  enter  having  lawful  business 
might  be  implied  from  his  leaving  the 
door  unfastened.  It  does  not  even  appear 
here  that  the  window  was  left  open  by  the 
occupier. 

[Field,  J. — It  seems  immaterial  whe- 
ther the  window  was  opened  by  the 
occupier  himself  or  by  a  thud  person.] 

No  case  has  been  found  .directly  in 
point,  but  the  principle  of  the  cases  is  in 
favour  of  the  plaintiff. 

He  referred  to  Attack  v.  Bramtoell  (10). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (11)  was 
delivered  on  June  30  by 

Manisty,  J. — This  is  an  appeal  from  a 
judgment  of  the  Judge  of  the  County 
Court  of  Yorkshire,  holden  at  Otley.  The 
action  was  for  illegal  distress;  and  the 
only  question  which  we  have  to  deter- 
mine is  whether  the  distress  was  illc^l 
by  reason  of  the  fact  that  the  entry  to 
distrain  was  through  a  window  whidi 
was  already  partly  open,  and  was  raised 

(4)  8  B.  &  S.  631 ;  Law  Rep.  2  Q.B.  590. 

(5)  5  HarL  k  N.  647 ;  29  Law  J.  Bep.  Ezch. 
271. 

(6)  7  Ezcb.  Rep.  72 ;  21  Law  J.  Rep.  Ezch. 
55. 

(7)  4  Taunt.  562. 

(8)  16  Q.B.  Rep.  254 ;  20  Law  J.  Rep.  Q.B. 
205. 

(9)  32  Law  J.  Rep.  C.P.  252. 

(10)  3  B.  &  S.  520;  32  Law  J,  Rep.  Q.B. 
146. 

(11)  Field,  J.,  and  Manisty,  J. 
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by  the  persons  distniining  sufficiently  to 
enable  one  of  them  to  enter.  The  ques« 
tton  is  whether  that  was  a  breaking  into 
the  house  rendering  the  distress  illegal. 
It  is  clearly  settled  that  if  a  window  is 
down,  whether  it  be  fastened  or  not,  an 
entry  by  it  is  a  breaking  in.  It  may 
seem  somewhat  strange  that  if  a  window 
is  open  a  few  inches  an  entry  by  it  does 
not  amount  to  a  breaking  in,  however 
much  the  window  may  be  raised  by  the 
person  entering.  But  that  also  appears 
to  be  settled :  we  are  agreed  that  the 
authorities  are  clear  upon  the  point.  The 
King  V.  Smith  (1),  which  was  referred  to 
by  the  learned  County  Court  Judge,  is 
the  only  case  to  which  we  need  refer. 
That  was  an  indictment  for  housebreak- 
ing — whether  by  night  or  by  day  is  im- 
material. It  was  there  held  by  the  twelve 
Judges,  that  entering  a  house  by  raising  a 
window,  as  was  done  here,  did  not  amount 
to  breaking  into  a  house  so  as  to  justify  a 
conviction  for  housebreaking.  If  that  be 
the  law  as  to  an  entry  with  a  criminal 
purpose,  how  can  a  similar  entry  with  a 
lawful  purpose  he  held  illegal  ?  NcLsh  v. 
Lticaa  (4)  was  mainly  relied  upon  on 
behalf  of  the  plaintiff,  but  does  not  touch 
the  point  arising  here,  the  decision  there 
being  that  entering  by  opening  a  window 
which  was  shut  but  not  fastened  was 
illegal.  And  upon  all  the  cases,  so  far  as 
we  have  examined  them,  it  appears  that 
if  a  window  is  open  entry  by  it  for  the 
purpose  of  distraining  is  lawful. 

In  Nash  v.  Lucas  (4)  Cockburn,  C.J., 
is  reported  to  have  said,  •*  The  authorities 
are  limited  in  application  either  to  the 
case  where  the  door  is  shut  but  can  be 
opened  without  violence,  or  where  the 
window  is  open  and  can  be  entered  with- 
out doing  any  violence; " — going  on  to  say, 
"  but  if  the  window  ba  shut  you  are 
doing  violence  if  you  open  it"  without  the 
licence  of  the  owner  of  the  house.  The 
window  here  being  partially  open  the  bailiff, 
I  think,  might  lawfully  do  what  he  did. 

Rule  discharged. 

Solicitors—Lo  Riche  &  Son,  agents  for  Robin- 
son $i  Robinson,  Keighley,  for  plaintiif ;  H. 
Ikin,  agents  for  Child  k  Groom,  Otley,  for 
defendants;. 
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May 

Vendor  and  Purchaser — Covenant  run- 
ning with  the  Land — Purchasers  of  several 
Plots  of  same  Estate — Restrictive  Cove- 
nants— Bight  of  Purchasers  to  enforce 
inter  se — Effect  of  Condition  of  Sale  pre- 
dttding  Objection  to  Matters  not  disclosed 
at  Time  of  Sale — Conveyancing  and  Law 
of  Property  Act,  1881  (44(fc45  Vict,  c.  41), 
s,  3,  suh-8.  3,  and  «.  1 1 — Deposit y  return  of 

Where  the  same  vendor  selling  to  several 
persons  plots  of  land,  parts  of  a  larger 
property,  exacts  from^  each  of  the  pur- 
chasers covenants  imposing  restrictions  on 
the  use  of  the  plots  sold,  without  putting 
himself  under  (my  corresponding  obliga- 
tion, if  tlie  restrictions  are  merely  matters 
of  agreement  between  the  vjndor  and  the 
purchasers  imposed  for  the  vendor*s  own 
benefit,  the  purchasers  of  tJie  several  plots 
cannot  enforce  them  hiter  se  ;  but  if  the 
restrictions  are  meant  for  the  common 
advantage  of  tJie  several  purchasers,  sttch 
purchasers  and  their  assigns  may  enforce 
them  inter  sefor  t/ieir  own  benefit. 

WhetJier  covenants  imposing  restrictions 
upon  the  use  of  plots  of  land,  2>art  of 
a  larger  property,  entered  into  with  the 
vendor  by  the  jmrchasers  of  the  several 
plots,  are  merely  matters  of  agreement  be- 
tween the  vendor  and  t/ie  several  pur- 
chasers for  the  vendor's  own  benefit,  or  are 
meant  to  be  for  tJie  common  advantage  of 
the  several  jmrchasers,  is  a  question  of  fact, 

A  condition  of  sale  of  land  providing 
that  the  property  is  sold  subject  to  any 
matter  or  thing  affecting  the  same,  wJiether 
disclosed  at  the  time  of  sale  or  not,  does 
not  relieve  the  vendor  from  the  necessity  of 
disclosing  any  incumbrance  or  liability 
of  which  lie  is  aware  or  has  the  means  of 
knowledge. 

Sub-section  3  of  section  3  of  the  Con- 
veyancing Act^  1881  (44  d:  45  Vict.  c. 
41),  merely  applies  to  every  sale  tlie  con- 
ditions therein  set  forth,  but  does  not  alter 
the  effect  of  such  conditions  a3  established 
by  lato  at  the  passing  of  the  Act. 

Action  tried  in  Middlesex  before  Wills, 
J.,  without  a  jury.  The  nature  and  facta 
of  the  case  as  found  by  the  learned  Judge 
sufficiently  appear  from  the  judgment. 

4  A 
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Charles  J  Q.G.,  and  W,  Graham^  for  the 
defendant,  submitted  that  the  purchasers 
of  the  original  lots  would  not  be  entitled  to 
enforce  tibe  restrictive  covenants  against 
the  plaintiffs,  as  there  was  no  contract 
that  the  purchasers  should  have  the  bene- 
fit of  those  covenants,  and  they  were  not 
mentioned  in  the  contract  for  sale  to  the 
plaintifis.  They  cited  RenaU  v.  Cowlishav) 
1),  Keates  v.  Lyon  (2),  Master  v.  Hansard 
1 3),  and  The  Duke  of  Bedford  v.  The  Trus- 
tees of  Uie  British  Museum  (4).  They  also 
submitted  that  the  defendaoit  was  not 
bound  to  disclose  the  existence  of  the  re- 
strictive covenants.  Dar€s  Lav)  of  Ven^ 
dors  and  Purcluisers,  5th  ed.  vol.  i.  pp.  134 
et  seq.,  and  the  Conveyancing  and  Law  of 
Proi>erty  Act,  1881,  s.  3,  sub-s.  3,  and 
8.  11,  were  referred  to. 

Sir  Farrer  UerscheUy  Q.C.,  MeUor,  Q,C.j 
and  R,  Bray,  for  the  plaintii&,  contended 
that  the  restrictive  covenants  at  the 
original  sale  enured  for  the  benefit  of  all 
the  purchasers,  and  each  purchaser  might 
enforce  them  against  the  others — Western 
V.  McDermott  (5),  and  NicoU  v.  Penning 
(6) — and  subsequent  purchasers  with  no- 
tice were  bound  by  the  original  covenants 
— Wilson  v.  Hart  (7)  and  Patman  v.  Har- 
land  ^8).  They  also  contended  that  the 
plaintififi  were  not  precluded  by  the  con- 
ditions of  sale  from  refusing  to  complete 
by  reason  of  the  flaw  in  the  defendant's 
title — Hey  wood  v.  MaUalieu  (9). 

Cliarlesy  Q.C,  in  reply,  distinguished 
Heywood  v.  MaUalieu  (9),  on  the  ground 
that  in  that  case  there  was  fraud  on  the 
part  of  the  vendor. 

Cur.  adv.  vuU. 

(1)  48  Law  J.  Rep.  Cbanc.  33,830;  LawBep. 
9  Ch.  D.  126  ;  ibid.  11  Ch.  D.  866. 

(2)  38  Law  J.  Bep.  Chanc.  367 ;  Law  Rep. 
4  Chanc.  218. 

(3)  46  Law  J.  Rep.  Chanc.  606 ;  Law  Rep. 
4  Ch.  D.  718. 

(4)  2  Myl.  k  K.  662 ;  2  Law  J.  Rep.  Chanc. 
129. 

(6)  36  Law  J.  Rep.  Chanc.  76;  Law  Rep. 
2  Chanc.  72. 

(6)61  Law  J.  Rep.  Chanc.  166;  Law  Rep. 
19  Ch.  D.  258. 

(7)  35  Law  J.  Rep.  Chanc.  669 ;  Law  Rep. 
1  Chanc.  463. 

(8)  60  Law  J.  Rep.  Chanc.  642  ;  Law  Rep. 
17  Ch.  D.  363. 

(9)  63  Law  J.  Rep.  Chanc.  492 ;  Law  Rep. 
26  Ch.  D.  367. 


Wills,  J.  (on  May  20),  deUvered  judg- 
ment.— ^The  plaintiff  sue  the  defenduit  to 
recover  the  sum  of  610^.  paid  by  the  plain- 
tiffii  to  the  defendant  as  a  deposit  upon  the 
intended  purchase  by  the  plainti^  from 
the  defendant  of  a  piece  of  land. 

The  land  in  question  was  put  up  for  sale 
by  auction  on  the  26th  of  September,  1882, 
but  was  not  sold  at  the  auction.  Imme- 
diately afterwards  the  plainti^,  by  their 
solicitor,  Mr.  Hind,  entered  into  negotia- 
tions, first  with  the  auctioneer,  and  then 
with  the  defendant  himself,  in  the  course 
of  which  the  defendant  told  Mr.  Hind 
that  there  were  restrictive  covenants  ap- 
plicable to  the  land  which  would  prevent 
its  being  used  as  a  brick-field.  The  de* 
fondant's  solicitor,  Mr.  Gilbert,  who  was 
present,  was  appealed  to  by  Mr.  Hind  as 
to  whether  tins  was  correct.  He  replied 
that  he  was  not  aware  of  any.  Thereupon 
the  defendant  said  he  had  seen  the  restric- 
tion in  one  of  the  old  deeds ;  and,  upon 
Mr.  Hind  repeating  his  appeal,  Mr.  Gilbert 
again  answered  that  he  was  unaware  of 
any  restrictions.  Mr.  Gilbert  did  not  add 
that  without  which  his  answers  were  mis- 
leading— namely,  that  he  had  not  read  the 
earlier  deeds  and  knew  nothing  of  their 
contents.  One  of  the  directors  of  the 
plaintiffs'  company  who  was  present  there- 
upon signed,  on  behalf  of  the  pUdntiff 
company,  a  contract  to  purchase  the  piece 
of  land  at  the  price  of  6,100/.,  and  a  deposit 
of  ten  per  cent,  was  paid  to  the  defendant 

The  contract  contained  a  description  of 
the  piece  of  land  proposed  to  be  sold,  but 
was  silent  as  to  its  being  subject  to  any 
restrictions  upon  the  ^U  proprietory 
rights  of  the  purchaser  of  a  freehold,  and 
also  contained  the  following  conditions  : — 

''  4.  The  prpperty  is  sold  subject  to  all 
tenancies,  tenant  rights,  chief  and  other 
rents,  tithe,  rights  of  way,  water,  light 
and  other  easements,  and  also  to  an 
arrangement  entered  into  with  the  Not- 
tingham Waterworks  Company  for  re- 
moving from  time  to  time  and  laying 
down  along  the  private  road  called  Plains 
Koad  new  main  water-pipes,  and  also 
to  the  payment  of  a  rateable  propor> 
tion  of  the  expense  of  keeping  the  said 
private  road  and  gate  at  the  end  thereof 
next  Mapperley  Plains  in  good  con(Mtion, 
and  also  subject  to  any  matter  or  thing 
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affecting  the  same,  whether  disclosed  at 
the  time  of  sale  or  not. 

*<  10.  The  title  shall  commence  with  an 
indenture  of  conveyance  dated  the  20th 
of  May,  1868,  and  made  between  Henry 
Conway  Bamett  of  the  first  part,  Harriett 
Maltby,  spinster,  of  the  second  part,  and 
William  Winsley  of  the  third  part 

"  12.  The  property  is  believed  to  be  and 
is  to  be  taken  as  correctly  described,  and 
any  incorrect  statement,  error,  or  omission 
found  in  the  particulars  or  these  special 
conditions  is  not  to  annul  the  sale  nor  en- 
title the  purchaser  to  be  discharged  from 
his  purchase,  nor  is  the  vendor  or  pur- 
chaser to  claim  or  be  allowed  any  com- 
pensation in  respect  thereof." 

About  the  9th  of  December,  1882,  the 
plaintiffs  discovered  that  the  property  so 
bought  was  one  of  a  number  of  bits  of 
land  which  had  in  the  years  1865,  1866, 
and  1867  been  sold  by  the  same  vendor  to 
different  purchasers,  subject  in  each  case 
to  conditions  imposing  restrictions  on  the 
cost  and  details  of  construction  of  any 
house  to  be  built  upon  the  land  bought, 
and  forbidding  the  use  of  it  for  various 
purposes  of  trade  or  manufacture,  and  es- 
pecially of  a  brick-yard  or  for  making 
bricks. 

The  plaintiffs  thereupon,  after  some  cor- 
respondence, of  which  it  is  unnecessary  to 
go  into  the  details,  threw  up  the  purchase, 
and  brought  their  action  to  recover  the 
deposit  they  had  paid. 

I  will  dispose  at  once  of  the  conversation 
which  preceded  the  signing  of  the  contract. 
Assuming  that  the  land  was  subject  to  the 
restrictions  in  question,  I  think  the  con- 
duct of  Mr.  Gilbert  would  have  been  suf- 
ficient, if  the  defendant  were  responsible 
for  it,  to  have  avoided  the  contract  alto- 
gether. The  evidence  for  the  plaintiffs 
pat  it  in  a  light  still  less  favourable  than 
the  version  I  have  given,  which  is  that 
narrated  by  Mr.  Gilbert  himself;  but  it  is 
not  necessary  to  discuss  the  discrepancies 
upon  this  point.  Upon  his  own  shewing 
Mr.  Gilbert's  answera  were  disingenuous, 
and  could  not  fail  (if  relied  upon)  to  mis- 
lead the  plaintiffs ;  and  had  they  been  given 
by  the  defendant  I  should  have  no  hesita- 
tion in  saying  that  a  contract  so  procured 
could  not  stand.  But  both  sides  are 
agreed  that  the  defendant  himself  was  per- 
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fectly  honest  in  the  matter,  and  told  all 
that  he  knew  about  the  restrictive  condi- 
tions; and  under  the  circumstances  it  is 
impossible  to  treat  Mr.  Gilbert  as  the 
agent  of  the  defendant  to  make  the  state- 
ments in  question — whether  Mr.  Gilbert's 
version  or  Mr.  Hind's  be  adopted.  The 
conversation,  therefore,  seems  to  me  to 
leave  the  matter  just  where  it  would  have 
been  had  no  such  conversation  passed. 
The  contract  having  been  signed  speaks 
for  itself,  and  defines  the  rights  of  the 
parties ;  and  whatever  might  be  the  effect 
of  the  notice  thus  given  to  the  intending 
purchaser  of  the  restriction  as  to  the  use 
of  the  land  as  a  brick-field,  it  is  clear  that 
no  mention  was  made  of  the  other  equally 
material  restrictions,  and  it  is  also  dear 
upon  the  evidence  that  until  the  beginning 
of  December,  1882,  the  plainti&  had 
neither  knowledge  nor  notice  of  them. 

It  appeared  that  the  plot  in  question 
(containing  about  six  and  a  half  acres)  was 
part  of  a  property  of  about  forty-two  or 
forty-three  acres  which  was  on  the  24th  of 
March,  1865,  put  up  for  auction  in  thirteen 
lots.  Amongst  the  conditions  of  sale  were 
the  following : — 

''  15.  All  buildings  to  be  erected  on  any 
part  of  the  said  lands  shall  be  stone-coloured, 
with  slated  roofs,  and  no  building  to  be 
occupied  as  a  public-house,  or  workshop, 
or  blacksmith's  shop,  or  as  a  butcher's  shop, 
or  slaughter-house,  or  chandler's  house  or 
shop,  or  as  a  shop  for  the  sale  of  any 
article  whatsoever,  or  for  the  purpose  of 
using,  working,  or  making  any  article  of 
manufacture  herein,  shall  be  erected,  or 
built,  or  used 'upon  any  part  of  the  land 
now  offered  for  sale,  nor  shall  any  part 
thereof  be  used  as  a  brick-yard  or  for  the 
making  of  bricks,  except  lot  13;  and,  in 
case  the  property  shall  be  sold  in  lots,  no 
house  shall  be  erected  on  any  part  of  the 
said  land,  except  on  lot  13,  at  a  less  cost 
than  400^ 

"  16.  The  purchaser  of  the  property,  or 
of  each  lot,  in  case  the  same  shall  be  sold 
in  lots,  shall  enter  into  all  such  covenants 
with  the  vendors  as  the  vendors'  counsel 
shall  deem  necessary  or  proper  for  securing 
the  performance  of  these  conditions  on  the 
part  of  such  purchaser,  which  covenants 
shall  be  inserted  in  his  deed  of  conveyance, 
and  he  shall  also,  in  conjunction  with  the 


548 


QUEEN'S  BENCH  DIVISION. 


[N,S. 


yottbujham  Brick  Co.  v.  Butler. 

other  purchasers  (if  any),  enter  into  and 
execute  a  separate  deed  containing  like 
covenants  with  the  vendors,  such  separate 
deed  being  prepared  at  the  expense  of  the 
vendors,  but  perused  on  behalf  of  such 
purchaser  or  purchasers  respectively,  and 
executed  at  his  or  their  expense." 

k.t  this  sale  lots  1,  2,  and  12  were  sold. 

In  February,  1866,  there  was  a  second 
auction,  at  which  lots  6,  7,  and  8  were 
sold. 

In  October,  1867,  there  was  a  third 
auction,  at  which  lots  9  and  10  were  sold. 

I  am  satisfied  upon  the  evidence  that 
the  whole  of  these  lots  were  sold  upon  the 
same  terms.  The  solicitor  and  auctioneer 
who  conducted  the  sales  both  believe  that 
the  conditions  were  the  same.  The  solicitor, 
who  produced  his  bill-book  containing  an 
elaborate  history  of  the  dealings  with  the 
property,  had  in  it  no  charge  for  altering 
the  conditions  on  the  occasion  of  the  second 
or  third  sale.  The  same  person  purchased 
lots  1,  6,  7,  8,  and  12.  His  deed  of  pur- 
chase of  lot  8,  sold  at  the  second  sale,  and 
lot  1 2,  sold  at  the  first  sale,  were  produced, 
and  both  contained  the  restrictive  cove- 
nants in  question.  The  deeds  of  purchase 
of  lots  9  and  10  sold  at  the  third  auction 
were  also  put  in,  and  they  contained  the 
same  covenants.  Lot  2  was  sold  at  the  first 
auction,  but  there  was  no  direct  evidence 
of  the  terms  of  tlie  conveyance.  Lots  3, 
4,  and  5  were  sold  in  1865,  1866,  and 
1867,  by  private  contract  to  various  pur- 
chasers, and  there  was  no  evidence  as  to 
the  terms  upon  which  they  were  sold. 
Lot  11  (the  lot  contracted  to  be  purchased 
by  the  plaintiffs  in  1882,  and  now  in  ques- 
tion) was  sold  by  private  contract,  and  the 
deed  of  sale  bearing  date  the  4th  of  Sep- 
tember, 1866,  contained  the  restrictive 
conditions.  Lot  13  was  sold  by  private 
contract  in  June,  1866,  and  the  deed  by 
which  it  was  conveyed  contained,  with  the 
exception  of  a  permission  to  build  a  black- 
smith's shop,  such  of  the  restrictions  as 
were  applicable  to  lot  13.  That  lot  was 
then  a  brick-field,  and  the  permission  to 
build  a  blacksmith's  shop  was  under  the 
circumstances  a  matter  of  the  smallest 
possible  consequence  to  any  person  in- 
terested in  the  observance  of  the  restric 
tions.  I  entertain,  therefore,  no  doubt  that 
the  whole  of  the  lots  sold  at  the  three 


auctions  were  sold  subject  to  the  restric- 
tions in  question,  as  well  as  lot  11  and 
(with  the  modification  of  them  above  men- 
tioned) lot  13,  both  of  which  were  sold  by 
private  contract ;  and  as  to  lots  8,  9,  10, 
11,  12,  and  13  the  matter  was  placed 
beyond  a  doubt  by  the  production  of  the 
deeds  by  which  the  common  vendor  con- 
veyed to  the  various  purchasers.  Some  of 
the  persons  who  bad  bought  from  the 
original  vendor  were  shewn  to  have  resold 
without  any  restrictions  being  mentioned 
in  the  deeds  by  which  they  conveyed  to 
their  respective  purchasers.  Lots  2  and  3, 
part  of  lot  4,  and  lot  1 1  were  shewn  to 
have  been  so  dealt  with.  On  the  other 
hand,  lots  8,  9,  10,  and  12  were  shewn  to 
have  been  sold  by  every  successive  vendor 
by  deeds  containing  the  restrictions,  and  it 
appeared  that  every  house  that  has  been 
built  upon  any  part  of  the  original  estate 
has  conformed  to  the  covenant  as  to  cost, 
and  in  fact  to  the  covenant  as  to  colour — 
that  is  to  say,  the  fronts  of  all  the  houses 
have  been  white,  though  in  some  instances 
the  backs,  and  in  many  instances  the 
stables,  have  been  red.  No  shop  or  build- 
ing for  manufacture  has  been  put  up  on 
any  of  the  lots,  and  none  has  been  used  as 
a  brick-field.  Most  of  the  houses  have 
been  slated.  Under  these  circumstancds 
the  plaintiffs  contended  that  they  were 
not  bound  to  complete  their  purchase,  that 
they  had  bought  a  property  which  was  in 
fact  subject  to  serious  restrictions  upon  its 
profitable  use  by  a  contract  which  con- 
tained no  reference  to  the  restrictions,  and 
that  there  was  nothing  in  the  contract  to 
prevent  them  from  taking  advantage  of 
this  objection. 

On  behalf  of  the  defendant  it  was 
argued  that  there  were  no  restrictive  con- 
ditions applicable  to  the  property  bought 
by  the  plaintiffs ;  and  that  if  there  were, 
the  plaintiffs  were  precluded  by  the  con- 
ditions cited  from  raising  the  objection; 
and  it  was  said  that  this  contention  was 
supported  by  the  Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  3,  sub-s.  3.  Three 
questions  appear  to  me  to  arise — firet, 
whether  the  plaintiffs,  as  purchasers,  were 
bound  by  the  restrictive  covenants  con- 
tained in  the  deed  of  the  4th  of  September, 
1 866,  which  was  the  root  of  the  defendant's 
title.      Secondly,  whether  there  was  any 
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one  entitled  to  enfoiise  those  oovenants 
against  them.  And  thirdly,  whether  they 
were  precluded  by  the  conditions  of  their 
contract  from  insisting  upon  the  objection. 
Upon  the  first  question  it  appears  to  me 
to  be  abundantly  clear  upon  the  autho- 
rities that  a  purchaser  with  notice  of  such 
restrictive  covenants  is  bound  by  them. 
The  cases  are  collected  in  Dart  on  Vendors^ 
5th  ed.,  p.  767,  and  to  them  may  be  added 
WUson  V.  Mart  (7)  and  PtUman  v.  Ear- 
land  (8).  Indeed,  this  point  was  hardly 
seriously  contested  in  the  very  able  argu- 
ment of  Mr.  Charles.  The  second  presents 
much  more  difficulty  :  Was  there  any  one 
in  the  present  case  entitled  to  enforce  as 
against  the  plaintiflb,  had  they  become  the 
purchasers  of  lot  11,  the  reiitrictive  cove- 
nants in  question  ? 

The  principle  which  appears  to  me  to  be 
deducible  from  the  cases  is,  that  where  the 
same  vendor  selling  to  several  persons 
plots  of  land,  parts  of  a  larger  property, 
exacts  from  each  of  them  covenants  im- 
posing restrictions  on  the  use  of  the  plots 
sold,  without  putting  himself  under  any 
corresponding  obligation,  it  is  a  question 
of  fact  whether  the  restrictions  are  merely 
matters  of  agreement  between  the  vendor 
himself  and  his  vendees  imposed  for  his 
own  benefit  and  protection,  or  are  meant 
by  him  and  understood  by  the  buyers  to 
be  for  the  common  advantage  of  the  several 
purchasers.  If  the  restrictive  covenants 
are  simply  for  the  benefit  of  the  vendor, 
purchasers  of  other  plots  of  land  from  the 
vendor  cannot  claim  to  take  advantage  of 
them.  If  they  are  meant  for  the  common 
advantage  of  a  set  of  purchasers,  such  pur- 
chasers and  their  assigns  may  enforce 
them  inter  ae  for  their  own  benefit.  Where, 
for  instance,  the  purchasers  from  the  com- 
mon vendor  have  not  known  of  the  exist- 
ence of  the  covenants,  that  is  a  strong,  if 
not  a  conclusive,  circumstance  to  shew 
that  there  was  no  intention  that  they 
should  enure  to  their  benefit.  Such  was 
the  case  in  KeaUa  v.  Lyon  (2),  Master  v. 
Hansard  (3),  and  RenaU  v.  Cowlishaw 
(1).  But  it  is  in  all  cases  a  question  of 
intention  at  the  time  when  the  partition 
of  the  land  took  place,  to  be  gathered,  as 
every  other  question  of  fact,  from  any 
circumstances  which  can  throw  light  upon 
what  the  intention  was — Benals  v.  Cowli- 
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shaw  (1).  One  circumstance  which  has 
always  been  held  to  be  cogent  evidence  of 
an  intention  that  the  covenants  shall  be 
for  the  common  benefit  of  the  purchasers 
is  that  the  several  lots  have  been  laid  out 
for  sale  as  building  lots,  as  in  Mann  v. 
SUphens  (10),  Weston  v.  McDermott  (5), 
and  Coles  v.  Sims  (11) ;  or,  as  it  has  been 
sometimes  said,  that  there  has  been  '*a 
building  scheme" — Benals  v.  Cowlisluiw 
(1).  In  some  instances  the  exhibition  to 
intending  purchasers  of  a  plan  embody- 
ing such  a  scheme  has  been  relied  upon. 
Obviously,  however,  this  is  a  mere  detail 
of  evidence,  and  is  by  no  means  necessary 
in  order  to  establish  the  existence  of  such 
a  scheme.  It  appears  to  me  that  where 
land  is  put  up  to  auction  in  lots,  and  two 
or  more  persons  purchase  according  to  con- 
ditions of  sale  containing  restrictions  of 
the  character  of  those  under  consideration 
in  the  present  case,  it  is  very  difficult  to 
resist  the  inference  that  they  were  intended 
for  the  common  benefit  of  such  purchasers : 
especially  where  the  vendor  proposes  (as 
in  the  present  case)  to  sell  the  whole  of 
his  property.  Where  he  retains  none,  how 
can  the  covenants  be  for  his  benefit,  and 
for  what  purpose  can  they  be  proposed 
except  that  each  purchaser,  expecting  the 
benefit  of  them  as  against  his  neighbours, 
may  be  wiUing  on  that  account  to  pay  a 
higher  price  for  his  land  than  if  he  bought 
at  the  risk  of  whatever  use  his  neighbour 
might  choose  to  put  his  property  to  t 
Where,  therefore,  the  vendor  desires  to 
sell  at  the  auction  the  whole  of  his  pro- 
perty, the  inference  is  strong  that  such 
covenants  are  for  the  common  benefit  of 
the  purchasers,  and  it  seems  to  me  that  the 
strength  of  this  evidence  is  not  diminished 
by  the  fact  that  at  the  sale  a  considerable 
number  of  the  lots  may  fail  to  find  pur- 
chasers. In  the  present  instance  the 
vendor  put  up  the  lots  for  sale  by  auction 
three  times,  and  always  on  the  same  con- 
ditions. Is  it  possible  to  doubt  that  he 
intended,  and  that  the  purchasers  under- 
stood, that  the  covenants  should  enure  to 
the  benefit  of  every  purchaser  1  The  in- 
ference  is  strengthened  in  this  case  by  tho 
fact  that,  so  far  as  has  been  ascertained 
one  way  or  the  other,  the  purchasers  by 

(10)  15  8im.  377. 

(U)  Kay,  66 ;  5  De  Qex,  M.  &  G.  1. 
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private  contract  of  the  lots  oot  sold  by 
auction  were,  with  an  exception  so  trifling 
as  hardly  to  be  worth  notice,  put  under 
the  same  restrictions,  and  by  the  fact  that 
the  most  important  of  the  restrictive 
covenants  have  for  nearly  twenty  years 
been  observed  by  the  several  purchasers 
and  their  assigns.  In  Western  v.  McDer- 
mott  (5)  very  little  weight  was  given  by 
the  Lord  Chancellor  to  the  fact  that  in 
some  minor  particulars  no  one  of  the 
several  purchasers  had  thought  it  worth 
while  to  insist  upon  the  performance  of 
the  covenants ;  and  so  here  I  am  not  dis- 
posed to  attach  any  importance  to  the  fact 
that  the  covenant  as  to  the  colour  of  the 
buildings  to  be  erected  on  the  plots  sold, 
and  as  to  the  slate  roofing,  have  not  been 
in  all  respects  strictly  adhered  to. 

I  come  to  the  conclusion,  therefore, 
that  these  covenants  were  meant  by  the 
vendor  to  be  for  the  benefit  of  purchasers 
generally,  that  certainly  the  purchasers  at 
the  several  auctions,  and  probably  all  those 
who  bought  by  private  contract,  were 
aware  that  the  other  lots  were  being  sold 
or  would  be  sold  upon  the  same  terms, 
and  that  they  bought  on  the  faith  that 
these  conditions  would  be  observed  all 
over  the  property  of  the  common  vendor. 
If  so,  the  purchasers  of  most,  if  not  all,  of 
the  thirteen  lots  comprised  in  the  par- 
ticulars of  sale  of  1865,  other  than  lot  11, 
were  entitled  to  the  benefit  of  the  restric- 
tive covenants  entered  into  by  the  pur- 
chaser of  lot  11.  It  is  clear  upon  the 
authorities  that  their  assigns  have  the 
same  rights  as  the  original  purchasers,  and 
there  were  therefore  persons  who  could 
have  enforced  against  the  plaintiffs,  had 
they  completed  their  purchase,  the  restric- 
tive covenants  in  question.  The  plaintiffs, 
therefore,  are  prima  fade  relieved  from 
the  obligation  to  fulfil  the  contract ;  and  it 
remains  only  to  consider  the  third  ques- 
tion— namely,  whether  the  conditions  of 
the  contract  preclude  them  from  taking 
the  objection. 

The  4th  condition  provides  that  the 
property  is  sold  subject  to  any  matter  or 
thing  affecting  the  same,  whether  disclosed 
at  the  time  of  sale  or  hot.  Such  a  condi- 
tion, however,  does  not  relieve  the  vendor 
from  the  necessity  of  disclosing  any  incum- 
brance or  liability  of  which  he  is  aware, 


but  simply  protects  him  if  it  should  after- 
wards turn  out  that  the  property  is  subject 
to  some  burden  or  light  in  favour  <^  a 
third  person  of  which  he  ia  unaware — 
Dart  en  Vendors,  5th  ed.  p.  156.  It  would 
be  nothing  short  of  a  direct  encouragement 
to  fraud  if  a  vendor  were  at  liber^  by  a 
condition  of  this  kind  to  sell  to  a  pur- 
chaser, as  an  absolute  and  unburdened 
freehold,  a  property  which  ho  knew  to  be 
subject  to  liabilities  which  would  mate- 
rially reduce  its  market  value.  In  the 
present  instance  the  vendor  knew  of  some 
of  the  restrictions,  and  had  the  means  of 
knowledge  of  all  of  them,  and  he  cannot 
escape  from  the  necessity  of  fairly  dis- 
closing them  by  omitting  to  make  himself 
acquainted  with  his  deeds  or  by  forgetting 
their  contents.  In  honesty  and  in  law 
alike,  he  was  bound  to  give  the  purchaser 
full  and  fiur  information  what  it  was  he 
had  for  sale  and  was  inviting  him  to  bay ; 
and,  having  failed  to  do  so,  he  cannot  in- 
sist upon  the  bargain  procured  by  the  sup- 
pression of  material  matters  affecting  the 
nature  of  the  subject  of  sale.  I  entirely 
acquit  the  defendant  of  anything  like  in« 
tentional  misconduct ;  but  in  the  prepara- 
tion of  the  particulars  of  sale  he  mifor- 
tunately  relied  upon  his  solicitor,  who,  as 
I  cannot  help  believing,  was  under  the 
mistaken  impression  that  he  could  better 
the  position  of  the  vendor  by  abstaining 
from  making  himself  acquainted  with  the 
contents  of  the  earlier  deeds  in  his  posses- 
sion and  open  to  his  perusal. 

The  10th  condition  provided  that  the 
title  shall  begin  with  a  deed  of  the  20lh 
of  May,  1868,  subsequent  to  that  which 
contained  the  restrictive  covenant  in 
question.  It  is  dear,  however,  that  such 
a  condition  does  not  preclude  the  pur- 
chaser from  raising  a  well-founded  objec- 
tion to  the  title  arising  from  facts  which 
he  has  discovered  from  collateral  sounds 
—WaddeU  v.  Wolfe  (12). 

The  12th  condition  provides  that  any 
error  or  omission  in  the  particulars  is  not 
to  annul  the  sale  nor  to  entitle  the  pur- 
chaser to  compensation.  It  is,  however, 
settled  law  that  such  a  condition  will  not 
protect  the  vendor  where  the  misdescrip- 
tion, being  of  such  a  nature  as  but  for  the 

r  (12)  43  Law  J.   Rep.   Q.B,   1S8 ;  Law  Rep. 
9  Q.B.  516. 
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condition  would  avoid  the  contracti  is  due 
to  the  wilful  retioence  or  n^ligenoe  of  the 
vendor — Sugden^  28 ;  Dartf  5Si  ed.  134. 

In  Heywood  v.  MaUaluu  (9)  property 
had  been  sold  under  conditions  practically 
the  same  as  the  three  relied  upon  by  the 
defendant  in  the  present  case.  The  pur- 
chaser discovered  tjiat  it  was  subject  to  an 
easement  undisclosed  by  the  particulars  of 
sale.  The  vendor  knew  of  the  easement. 
It  was  held  by  Yioe-Chancellor  Bacon  that 
he  could  not  insist  upon  the  sale,  and  that 
the  purchaser  was  entitled  to  recover  the 
deposit  he  had  paid.  Upon  the  points 
now  under  discussion  Ileywood  v.  Malla- 
lieu  (0)  seems  undistinguishable  from  the 
present  case,  and  is  a  distinct  authority  in 
favour  of  the  plaintiffs. 

It  was  contended,  however,  that  greater 
efficacy  is  given  to  conditions  such  as  these 
which  I  have  discussed  by  the  Conveyancing 
Act  of  1881  (44  &  45  Vict.  c.  41),  s.  3, 
snb-s.  3.  This  enactment,  however,  is  a 
mere  legislative  application  to  every  sale 
of  a  condition  of  the  same  general  character 
as  those  under  discussion,  and  there  can, 
as  it  seems  to  me,  be  no  reason  for  giving 
to  it  a  meaning  which  would  amount  to  a 
legislative  repeal  of  doctrines  established 
at  the  date  of  the  passing  of  that  Act  by 
numerous  decisions  and  by  the  thoroughly 
settled  practice  of  conveyancers.  On  the 
contrary,  sub-section  1 1  of  the  same  section 
shews  clearly  that  it  was  not  intended  to 
have  any  such  effect,  or  to  qualify  the 
principles  upon  which  the  Courts  were  at 
that  time  in  the  habit  of  acting  in  grant- 
ing or  refusing  specific  performance  in  such 
cases. 

I  have  come,  therefore,  to  the  conclusion 
that  the  plaintiffs  are  justified  in  refusing 
to  complete  their  purchase,  and  entitled  to 
a  return  of  their  deposit,  and  my  judgment 
must  be  for  the  plaintiffs  for  the  sum  of 
610/.  and  costs. 

Judgment  for  plairUiffs,  toU/i  costs. 


Solicitors — Torr,  Janoways,  Gribblo  k.  Oddie, 
agents  for  Welk  k,  Hind,  Kottingham,  for 
plaintiffs ;  Aldridge,  Thorn  k  Morris,  agents 
for  Towle,  Gilbert  k  Sons,  Nottingham,  for 
defendant. 
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1885      r  ^^^^^^^^^  ^*  '^^^  ^^^  MIDDLESEX 
Julv  7    1        WATBRWOBKS       COMPANY      AND 
^     '  t      NEWTON. 

Waterworks  Company  —  Distress  — 
Waterworks  Clauses  ConsolidcUion  Act, 
1845 — Recovery  of  Rates — Power  to  die- 
train  under  Private  Act  —  Subsequent 
Public  Act, 

A  private  Act  passed  in  46  Geo.  3  gave 
the  West  Middlesex  Waterworks  Company 
potver  to  levy  a  distress  on  default  of  pay- 
m^ent  by  consumers  of  water  of  the  uyater 
rates  mutually  agreed  upon  in  accordance 
with  46  Geo,  3.  c.  cxix.  s,  59.  By  an 
Act  passed  four  years  later  tJie  company 
were  empowered  to  charge  a  reasonable 
amou7itfar  the  vxUer,  but  there  was  no 
express  enaetme^it  as  to  the  mode  of  re- 
covering that  amount,  SubsequerUly  to  tJie 
Waterworks  Clauses  Consolidation  Act, 
1845,  another  private  Act,  15  <6  16  Vict, 
c.  clix.,  was  passed,  in  part  incorporating 
that  Act,  but  expressly  stipuUUitig  that, 
"  except  as  by  this  Act  is  expressly  provided, 
this  Act  or  anything  therein  co^Uained  shall 
not  repeal,  alter,  interpret,  or  in  any  mati- 
ner  affect  any  of  the  provisions  in  force  at 
the  commencement  of  this  Act,  of  the  recited 
Acts,  or  any  of  Uhem  ;  and,  except  only  so 
far  as  is  requisite  for  the  execution  of  this 
Actf  all  those  provisions,  and  all  powers^ 
privileges,  exemptions,  and  immunities  of 
or  for  the  benefit  of  any  person  or  corpora- 
tion thereby  respectively  created,  conferred, 
or  saved  shall  be  and  continue  as  valid  and 
effectual  as  if  this  Act  had  not  passed" 
The  Act  of  46  Geo.  3  was  therein  recited. 
The  company  issued  its  warrant  of  distress 
on  tJie  plaintiff's  premises,  and  he  brought 
an  action  for  illegal  distress : — ^Held,  on 
appeal  from  a  nonsuit  by  the  learned 
Judge,  that  the  power  of  tfte  company  to 
distrain  was  not  taken  away  either  infer' 
entiaUy  by  the  Waterworks  Clauses  Con- 
solidation Act,  1845,  or  expressly  by  the 
subsequent  private  Act  inoorporaling  that 
Act. 

This  was  a  motion  for  a  new  trial  on  the 
ground  of  misdirection  by  the  learned 
Judge  (Huddleston,  B.)  in  an  action  for 
trespass  and  assault.  The  plaintiff  was 
indebted  to  the  defendant  company  for 
arrears  of  rates  for  water  supplied  by 
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them,  and  the  waterworks  compauy  put  in 
a  distress  on  his  premises  for  the  amount. 
One  bailiff  had  already  entered,  and  upon 
another  man  coming  in  the  plaintiff  re- 
monstrated. The  second  man  thereupon 
assaulted  the  plaintiff.  The  learned  Judge 
held  that  the  action  for  trespass  would  not 
lie,  as  the  company  were  entitled  under 
their  private  Act  to  disti*ain  in  a  summary 
way;  and,  further,  that  there  was  no  cause 
of  action  against  the  company  for  the  as- 
sault, because  the  man  who  committed  the 
assault  was  not  acting  within  the  scope  of 
his  authority. 

Castle,  for  the  plaintiff,  in  support  of 
the  motion. — The  action  for  trespass  will 
lie.  The  right  of  distress  given  by  46 
Geo.  3.  c.  cxix.  is  taken  away,  because 
it  was  only  given  when  there  was  a  mutual 
agreement  as  to  the  amount  payable,  and 
the  later  Act  of  50  Geo.  3.  c.  cxxxii.  takes 
away  the  right  to  make  agreements  as  to 
the  amount  of  the  rates  payable,  and  pro- 
vides that  the  sum  charged  shall  be  reason- 
able. The  subject-matter  of  the  distress 
is  therefore  changed,  and  it  requires  express 
enactment,  which  here  there  is  not,  to  give 
the  iK)wer  of  distress  for  this  new  rate. 
The  public  Act  of  10  Vict.  c.  17  is  so 
inconsistent  with  this  power  in  its  pro. 
visions  as  to  the  right  to  levy  and  enforce 
payment  of  the  rates,  that  it  must  be 
taken  to  abrogate  the  power  given  by  the 
private  Act — Parry  v.  The  Croydon  Com- 
mercial Gas  Company  (1).  By  section  74 
of  that  Act,  if  a  person  supplied  with 
water  neglect  to  pay,  the  water  may  be  cut 
off,  and  the  arrears  recovered,  together 
with  expenses  and  costs,  "  in  the  same 
manner  as  any  damages  for  the  recovery  of 
which  no  special  provision  is  made  are 
recoverable  by  this  or  the  special  Act." 
By  section  85,  "  damages  for  the  recovery 
of  which  no  special  provision  is  made" 
are  recoverable  under  the  Railways  Clauses 
Consolidation  Act,  1845,  and  that  lays 
down  the  procedure  which  is  alone  now 
open  to  them.  It  is  true  that  in  1852  an 
Act,  15  &  16  Vict.  c.  dix.,  was  passed,  and 
that  in  section  48  there  is  a  kind  of  saving 
clause ;  but  that  does  not  save  the  rights 
of  the  company  whom  it  does  not  men- 

(1)  11  Com.  B.  Rep.  N.S.  679. 


tion,  and  cannot  be  held  to  have  been  in- 
tended to  keep  alive  this  power  of  distress. 
Secondly,  the  company  are  liable  for  the 
excessive  violence  of  their  servant,  even  if 
they  had  a  right  to  distrain. 

Poland  (with  him  Earle),  for  the  com- 
pany, and 

L.  Glyn^  for  Newton,  the  first  bailiff, 
were  not  called  upon. 

Lord  Coleridge,  C.J. — In  this  case  I 
think  the  nonsuit  was  right.  The  plaintiff 
was  debtor  to  the  defendants  for  rates, 
and  they  put  in  a  distress  on  their  own 
warrant  for  the  amount  due.  The  plaintiff 
objected  to  more  than  one  man  coming  in, 
and  was  assaulted  by  the  second  man  to 
whom  he  objected.  Two  points  were  made 
on  behalf  of  the  plaintiff,  the  latter  of 
which  I  shall  deal  with  first.  It  is  said 
that  whatever  the  rights  of  the  company 
might  be,  they  were  bound  to  exercise  them 
without  excessive  violence.  That  is  un- 
doubtedly true,  and  the  master  is  liable  for 
the  acts  of  a  servant  in  excess  of  what  is 
necessary  when  the  servant  is  acting  within 
the  scope  of  his  employment.  In  this 
case,  however,  I  do  not  think  that  the  ser- 
vant was  acting  within  the  scope  of  his 
employment,  since  the  plaintiff  was  not 
interfering  with  the  distraint.  There  is 
therefore  no  remedy  against  the  servant's 
employers,  and  the  nonsuit  is  right  upon 
that  point. 

The  other  point  was  a  more  complicated 
one,  and  I  think  that  the  effect  of  the  Acts 
cited  shews  clearly  that  the  Judge  was 
right.  The  Act  46  Geo.  3.  c.  cxix.  was 
passed  empowering  the  defendant  company 
to  make  agreements  for  the  supply  of 
water,  and  section  59  of  that  Act  gave 
them  power  in  default  of  payment  to 
recover  the  i*ates  due  by  distress  and  sale, 
as  in  the  case  of  rents  reserved  on  common 
demises.  The  question  is,  does  that  power 
still  remain.  The  Act  of  50  Geo.  3, 
which  gives  the  company  power  to  charge 
customers  what  is  reasonable,  says  nothing 
about  the  power  of  distress ;  but  counsel 
for  the  plaintiff  was  driven  to  contend  on 
his  behalf  that  by  the  true  effect  of  this 
legislation  the  power  of  distress  was  gone, 
because  the  subject-matter — namely,  rates 
payable  underagreement — was  taken  away. 
That  I  cannot  agree  to,  and  the  latter 
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statute  has  no  snch  operation.  I  think  it 
intended  to  alter  the  mode  of  ascertaining 
the  suhject-matter  without  taking  away 
the  right  to  distrain.  It  was  also  con- 
tended that  as  fcy  10  Vict.  c.  17.  s.  74,  if  a 
person  supplied  with  water  neglect  to  pay 
the  rates,  the  undertakers  may  recover 
the  rates,  expenses,  and  costs  ''  in  the 
same  manner  as  any  damages  for  the 
recovery  of  which  no  8|)ecial  provision  is 
made  are  recoverable  by  this  or  a  special 
Act,"  and  as  by  section  85  the  clauses  of 
the  Railway  Clauses  Consolidation  Act, 
1845,  with  respect  to  the  recovery  of 
damages  not  specially  provided  for,  are  in- 
corporated with  this  and  the  special  Act, 
therefore  the  rates,  costs,  and  expenses  are 
recoverable,  by  reason  of  section  85,  by  the 
process  laid  down  in  section  140  of  the 
Railway  Clauses  Consolidation  Act,  in 
cases  where  the  method  of  ascertaining 
the  amount  or  enforcing  of  payment  of 
any  damages,  costs,  or  expenses  directed 
to  be  paid  by  that  Act  or  the  special  Act, 
or  any  Act  incorporated  therewith,  is  not 
provided  for.  But  here  there  is  an  Act  of 
1852  wJiich  keeps  alive  the  provisions  of 
46  Geo.  3  by  treating  it  as  an  existing 
Act,  and  section  48  of  that  Act  expressly 
provides  that  the  powers  and  privileges 
given  by  the  recited  Acts  shall  not  be 
aflected  by  that  Act.  It  appeai-s  to  me, 
therefore,  that  there  being  no  express  repeal 
in  the  public  Act,  and  in  the  later  private 
Act  an  express  dealing  with  it  as  not  re- 
pealed, we  ought  to  have  no  hesitation  in 
coming  to  the  conclusion  that  the  com- 
pany's power  to  issue  a  warrant  of  distress 
which  is  given  by  46  Geo.  3  has  never 
been  taken  away,  and  the  nonsuit  is  there*' 
fore  right. 

Smith,  J.,  concurred. 

Motion  refused^  with  costs. 

Solicitors— Trevin  &  Nash,  for  plaintifF ;  Baileys, 
Shaw  k,  Gillett,  for  the  defendant  company ; 
W.  E.  Ruddle,  for  Newton. 
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Bankruptcy. 

1885. 
August 

Bankruptcy  —  Settlement — Trawtfer  of 
Shares  to  Son — Bankruptcy  Act,  1883 
(46  <C-  47  Vict.  c.  52),  s.  47,  suh-ss.  1  and  3. 

TJui  bankrupt^  in  1880,  handed  to  his 
son  a  sum  of  money  to  he  invested  in  shares 
in  a  ship,  which  was  so  invested  by  tJie 
son.  The  sliares  were  afterwards  sold  by 
the  son  for  450/.,  which  sum  Ae  handed 
over  to  his  sister  upon  a  sort  of  implied 
trust  for  the  benefit  of  their  father  and 
mother : — Held,  that  handing;  tlie  sum  for 
investment  was  a  conveyance  or  transfer 
of  property  toithin  the  meaning  of  i6  <L' 
47  Vict,  c  52.  s.  47,  sub-s.  3. 

This  was  a  motion  hy  way  of  appeal 
from  the  decision  of  the  deputy  Judge  of 
the  County  Court  at  Swansea,  on  an  ap- 
plication hy  the  trustee  in  the  bankruptcy 
of  Edward  Player  for  an  order  declaring 
that  a  gift  to  C.  E.  Player,  made  by  the 
bankrupt  in  or  about  the  year  1880,  of  a 
sum  of  money  to  purchase  certain  shares  in 
the  ship  Abercam  by  C.  E.  Player,  subse- 
quently sold  for  a  net  sum  of  450/.,  was 
void  against  the  trustee  under  the  47th 
section  of  the  Bankruptcy  Act,  1883,  and 
that  C.  E.  Player  and  C.  H.  Player,  or 
one  of  them,  should  pay  to  the  trustee  the 
sum  of  450/.  and  costs.  The  deputy  Judge 
refused  to  make  the  order,  and  the  trustee 
appealed. 

The  evidence  given  in  support  of  the 
application  shewed  that  in  March,  1880, 
the  bankrupt  bought,  in  the  name  of  and 
through  his  son  C.  E.  Player,  certain 
shares  in  the  ship  Abercam^  the  dividends 
on  which  were  always  received  by  the 
said  C.  E.  Player;  and  the  latter  sold  the 
said  shares  for  the  sum  of  450/ ,  which  he 
thereupon  gave  to  his  sister,  C.  H.  Player, 
upon  a  sort  of  implied  trust  for  the  benefit 
of  their  father  and  mother,  who  were  living 
apart.  No  consideration  was  paid  by  C. 
E.  Player  for  these  shares. 

Cooper  WiUis,  Q.C.  {F.  C.  WiUis  with 
him),  for  the  appellant. — ^This  is  a  settle- 
ment within  the  meaning  of  section  47  of 
the  Bankruptcy  Act  of  1883  (1),  as  defined 

(I)  46&47  Vict.  c.  52.  8.  47:  "Any  settle- 
ment of  property,  not  being  a  settlement  made 
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by  sub-section  3  of  that  section  (1).  It 
is  a  transfer  of  property.  Admitting  that 
if  a  sum  of  money  only  had  been  given, 
and  there  were  no  means  of  tracing  it, 
this  would  not  perhaps  come  within  the 
definition;  in  this  case  the  shares  were 
in  fact  transferred,  and  the  property  can 
therefore  be  recovered.  By  the  interpre- 
tation clause,  section  168  (1),  property  is 
defined,  i7iter  cUia,  as  "  money."  This  is 
therefore  a  transfer  of  money,  and  being 
made  within  the  prascribed  time  is  void 
under  section  47  (1). 

Fercy  Gye,  for  the  respondents. — ^Sec- 
tion 47  is  not  retrospective,  in  the  absence 
of  any  express  declaration  to  that  effect. 
A  settlement  does  not  include  a  payment 
of  money,  as  is  clear  from  section  48, 
which  expresses  "  every  payment  made  " 
as  being  within  it.  Had  it  been  intended 
to  include  money  paid,  such  words  would 
have  been  added  in  section  47.  Other- 
wise all  preceding  gifts,  such  as  for  educa- 
tion or  advancement  of  children  within 
ten  years  of  the  bankruptcy,  would  have 
to  be  refunded  by  the  bankrupt  or  those 
to  whom  they  were  made. 

Mathew,  J. — It  is  said  in  this  case 
that  the  payment  by  the  father  to  his  son 
for  the  purposes  of  investment  of  this 
sum  is  void  iinder  section  47  of  the  Bank- 
ruptcy Act,  1883  (1).  Against  this  con- 
tention,  however,  it  was  argued  in  the 

before  and  in  consideration  of  marriage,  or 
made  in  favour  of  a  purchaser  or  incambrancer 
in  good  faith  and  for  valuable  consideration,  or 
a  settlement  made  on  or  for  the  wife  or  children 
of  the  settlor  of  property  which  has  accrued  to 
the  settlor  after  marriage  in  right  of  his  wife, 
shall,  if  the  settlor  becomes  bankrupt  within 
two  years  after  the  date  of  the  settlement,  be 
void  against  the  trustee  in  the  bankruptcy,  and 
shall,  if  the  settlor  becomes  bankrupt  at  any 
subsequent  time  within  ten  years  after  the  date 
of  the  settlement,  be  void  against  the  trustee  in 
the  bankruptcy,  unless  the  parties  claiming  under 
the  settlement  can  prove  that  the  settlor  was  at 
the  time  of  making  the  settlement  able  to  pay 
all  hia  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  that  the  in- 
terest of  the  settlor  in  such  property  had  passed 
to  the  trustee  of  such  settlement  on  the  execu- 
tion thereof." 

Sub-section  3 :  "  •  Settlement*  shall,  for  the 
purposes  of  this  section,  include  any  convey- 
ance or  transfer  of  property." 

Section   168:    "* Property*   includes  money 


first  place  that  this  section  was  not  retro- 
spective, and  does  not  apply  to  transfers  or 
settlements  made  previously  to  this  Act. 
But  the  section  in  question  is  in  substitu- 
tion for  and  identical  in  terms  with  a 
section  in  an  earlier  Act.  It  has  been 
over  and  over  again  successfully  contended 
that  the  later  Act  in  such  a  case  is  to  be 
read  with  the  earlier ;  and  not  to  do  so,  in 
fact,  would  result  in  there  being  a  period 
when  neither  Act  applied.  It  is  plain, 
therefore,  that  the  later  Act  is  in  substitu- 
tion for  the  earlier,  and,  except  in  so  far 
as  it  varies  the  former,  is  retrospective. 
The  language  of  the  Act  also  clearly  shews 
that  the  new  section  takes  up  the  old,  as  it 
were,  and  includes  all  settlements.  On 
behalf  of  the  respondents  it  is  contended 
that  we  should  practically  read  in  the 
words  "except  settlements  made  before 
the  passing  of  this  Act."  This  we  cannot 
do,  and  it  would  be  contrary  to  all  canons 
of  construction.  Then  it  is  said  this  is 
not  a  transfer  of  property  within  the  sec- 
tion as  interpreted  by  sub-section  3.  Bat 
the  money  was  given  to  the  son  to  be  in- 
vested in  shares,  and  the  shares  were  in 
the  son's  name.  I  have,  therefore,  no 
doubt  in  deciding  that  this  is  such  a  trans- 
fer of  property  as  is  contemplated  in  sec- 
tion 47,  and  therefore  void  as  against  the 
trustee. 

Cavb,  J.,  and  Wills,  J.,  concurred. 

Appeal  (iUawed,  with  eosU. 

Solicitors— Tamplin,  Tayler  &  Joseph,  agents 
for  Stricks  &  Bellingham,  Swansea,  for  ap- 
pellant ;  Smith  k.  Lawrence,  agents  for  Smith. 
Lawrence  k,  Smith,  Swansea,  for  respondents. 
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Bankruptcy. 
1885. 
August 

Bankruptcy  —  Settlement  —  Advance  to 
Son  to  start  a  Bunrviss— Bankruptcy  Act^ 
1883  (46  <t  47  Vict,  c,  62),  s.  47,  suh^,  1 
and  3. 

TJie  bankrupt,  in  or  about  1882,  more 
than  two  years  be/ore  bankruptcy,  advanced 
to  Ills  son  E.  0.  Player  the  sum  of  650Z. 
to  purchase  building  stock  and  set  up  in 
business. ,  E,  0.  Player  found  1601  for 
capUcU,  and  carried  on  the  business,  and 
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at  the  date  of  the  bankruptcy  was  possessed 
of  stock  and  capital  to  the  value  of  about 
500^.  : — Held,  that  this  was  not  a  voluntary 
settlement  under  section  47  as  interpreted 
by  sub-section  3  of  that  section. 

This  was  a  motion  by  way  of  appeal 
from  the  decision  of  the  deputy  Judge  of 
the  County  Court  at  Swansea  dismissing 
an  application  by  the  trustee  in  the  bank- 
ruptcy of  Ed  ward  Player  for  an  order  declar- 
ing that  an  advance  of  650^.  made  by  the 
bankrupt  more  than  two  years  before  the 
bankruptcy  to  his  son  E.  O.  Player  for 
the  purchase  of  certain  building  stock, 
&C.,  to  enable  the  son  to  carry  on  business 
was  void  as  against  the  trustee  under  sec- 
tion 47  of  the  Bankruptcy  Act,  1883  (1), 
and  that  the  said  E.  O.  Player  should 
repay  to  the  trustee  the  said  sum  of  650/. 
The  deputy  Judge  having  refused  to  make 
the  order,  the  trustee  appealed. 

It  appeared  from  the  evidence  that 
E.  O.  Player  put  150/.  capital  of  his  own 
moneys  into  the  business,  which  he  carried 
on  for  his  own  benefit,  Uving  with  his 
father  during  the  time,  and  that  at  the 
time  of  the  ^mkruptcy  the  whole  amount 
of  the  stock  and  capital  remaining  in  the 
business  was  worth  about  500/. 

Cooper  WiUis,  Q.C.  {F.  C.  WiUis  with 

(1)  46  &  47  Vict.  c.  62.  s.  47,  sub-s.  I :  "  Any 
settlement  of  property,  not  being  a  settlement 
made  before  and  in  consideration  of  marriage, 
or  made  in  favour  of  a  purchaser  or  incum- 
brancer, in  good  faith  and  for  valuable  con- 
s  tderation ,  or  a  settlement  made  on  or  for  t  he  wife 
or  children  of  the  settlor  of  property  which  has 
accrued  to  the  settlor  after  marriage  in  right  of 
his  wife,  shall,  if  the  settlor  becomes  bankrupt 
within  two  years  after  the  date  of  the  settlement, 
be  void  against  the  tnistee  in  the  bankruptcy, 
and  shall,  if  the  settlor  becomes  bankrupt  at 
any  subsequent  time  within  ten  years  after  the 
date  of  the  settlement,  be  void  against  the  trustee 
in  the  bankruptcy,  unless  the  parties  claiming 
under  the  settlement  can  prove  that  the  settlor 
was  at  the  time  of  making  the  settlement  able 
to  pay  all  his  debts  without  the  aid  of  the  pro- 
perty comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  had 
passed  to  the  trustee  of  such  settlement  on  the 
execution  thereof." 

8ub-section  .3 :  **  *  Settlement '  shall,  for  the 
purposes  of  this  section,  include  any  convey- 
ance or  transfer  of  property." 

Section   168 :    "  *  Property '  includes  money 


him),  for  the  appellant. — Though  it  is  con- 
tended that  this  is  a  voluntary  settlement 
within  the  47th  section  of  the  Bankruptcy 
Act,  the  trustee  is  willing  to  give  E.  O. 
Player  credit  for  160/.  put  into  the  busi- 
ness by  him,  and  take  200/.  as  equivalent 
to  the  balance. 

[The  Court  here  intimated  that  the 
trustee  must  make  out  his  claim  to  any  of 
the  capital  of  the  business.] 

This  is  a  transfer  of  "  money  "  which  is 
included  by  the  interpretation  clause,  sec- 
tion 168  (1),  in  "  settlement."  And  as  in 
the  case  of  purchase  of  shares  for  a  son  it 
can  be  traced.  It  was  put  into  the  busi- 
ness, and  formed  the  greater  part  of  the 
capital  of  the  business.  After  deducting 
what  was  put  into  it  by  the  son,  the 
remainder  represents  the  stock,  &c.,  into 
which  this  money  was  converted,  and  it  is 
therefore  possible  to  trace  it,  although  of 
course  the  actual  stock  may  have  changed. 
Still  ifc  represents  part  of  the  original 
advance. 

Percy  Gye,  for  the  respondent. — There  is 
clearly  nothing  of  the  advance  left.  The 
stock  has  changed,  and  there  is  no  way  of 
tracing  the  original  moneys.  The  son  too 
is  entitled  to  say  that  this  is  earned  by 
himself  and  that  the  original  650/.  is  all 
gone. 

Mathew,  J. — I  am  of  opinion  that  this 
appeal  must  fail.  It  ih  contended  that  the 
trustee  is  entitled  to  follow  a  sum  of 
money  advanced  by  a  father  more  than 
two  years  before  his  bankruptcy  to  his  sou 
to  set  him  up  in  business,  and  that  if  at 
the  time  of  the  bankruptcy  any  part  of 
the  capital  can  be  shewn  to  be  left  it 
ought  to  be  declared  to  belong  to  the 
trustee  as  having  been  advanced  by  way 
of  voluntary  settlement.  The  trustee 
offered  to  give  credit  to  the  son  for 
what  he  put  into  the  business  and  take 
a  part  only  of  the  balance.  This  offer  is 
singularly  moderate  when  we  consider 
that  if  right  in  the  contention  made  on 
his  behalf  the  trustee  is  entitled  to  the 
whole  amount  of  capital  remaining.  But 
I  think  he  is  asking  for  what  the  Act  does 
not  give  him. 

This  is  clearly  a  gift  of  money  to  bo 
employed  in  a  venture,  and  that  I  think 
to  be  outside  the  section  which  it  is  said 
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makes  this  void  because  it  is  a  voluntary 
settlement.  If  the  section  were  to  be  read 
as  including  such  a  transaction  as  this,  it 
would  interfere  most  seriously  with  many 
commercial  transactions.  The  only  argu- 
ment that  can  be  put  forward  in  favour  of 
such  a  contention  is  that  in  section  47  the 
word  "  property  "  is  used.  But  I  do  not 
think  the  section  was  intended  to  include 
a  gift  of  money,  but  what  was  I  think 
meant  was  that  when  money  is  ssttled 
as  property  it  may  be  recovered  as  pro- 
perty would  be  recoverable.  To  hold  that 
every  gift  of  money  made  within  ten  years 
of  bankruptcy  by  a  man  at  the  time  in 
insolvent  circumstances,  in  the  absence  of 
fraud  which  would  render  it  void  under 
the  statute  of  Elizabeth,  is  void,  would  be 
to  upset  innumerable  transactions  that 
are  entered  into  every  day  in  the  com- 
mercial world.  But  it  was  said  that  here 
the  money  could  be  followed.  But  such  a 
following  is  clearly  not  meant  by  the  sec- 
tion, for  it  might  involve  tracing  it  through 
endless  transactions  for  the  whole  ten 
years.  And  it  is  quite  a  question  in  this 
case,  as  it  manifestly  would  be  in  a  case  of 
a  greater  number  of  years  elapsing  between 
the  gift  and  the  bankruptcy,  whether  the 
balance  left  is  not  part  of  the  profits  made 
by  the  son  by  his  own  industry  after  the 
original  capital  had  been  expended.  It 
clear]y  then  could  not  be  traced.  There- 
fore the  appellant  fails  in  his  contention. 

Cave  J  J. — I  am  of  the  same  opinion, 
which  is  strengthened  if  we  look  at  the 
history  of  the  legislation  on  this  subject. 
Previously  to  the  Act  of  1869  the  word 
"  money  "  did  not  occur  in  the  statutes ; 
and  the  case  of  Ex  parte  Sharland  (2) 
decided  that  a  mere  gift  by  way  of  advance- 
ment to  a  son  was  not  void  by  1  Jac.  I. 
c.  15.  8.  5,  where  the  words  used  are, 
"  convey,  or  procure,  or  cause  to  be  con- 
veyed." In  Kensington  v.  CJianJcer  (3) 
money  advanced  and  boats  given  to  a  son 
to  start  him  in  businesB  were  held  not  to 
be  void  as  a  voluntary  settlement.  There 
Lord  EUenborough  says,  *'the  doctrine 
contended  for  would  go  the  length  of 
making  a  son  liable  to  refund  every  por- 
tion of  money  given  to  him  by  his  father 


for  his  maintenance."  In  the  Act  of  1849 
the  word  ''  money  "  does  not  appear,  but 
what  is  obviously  contemplated  is  a  con- 
tinued existence  of  the  thing  assigned. 
Then  the  section  in  the  Act  of  1869  is 
substantially  similar  to  section  47  of  the 
Act  of  1883  (1 ),  in  which  the  word  ''  settle- 
ment "  is  declared  by  the  interpretation 
clause  (1)  to  mean  any  transfer  of  property. 
Property,  it  is  said,  in  both  Acta  includes 
money,  and  therefore  every  gift  to  a  child 
is  liable  to  become  void  by  being  followed 
within  ten  years  by  the  bankruptcy  of  the 
father.  It  would  be  a  veiy  strong  measure 
so  to  construe  this  section,  and  give  so 
extensive  an  effect  to  a  word  not  in  the 
section,  but  only  in  the  interpretation 
clause,  as  to  go  further  than  any  former 
Acts  have  done.  Looking  at  the  words  of 
the  Act  I  do  not  think  this  is  the  right 
construction.  What  is  meant  is  that 
"  settlement "  is  not  to  be  confined  to  a 
regular  settlement  with  trusts  declared  and 
other  usual  attributes  of  a  formal  settle- 
ment, but  may  inckide  any  mere  transfer  of 
property  where  the  object  is  to  preserve  the 
property,  whatever  its  form,  for  the  enjoy- 
ment of  another  pe»on.  Therefore,  as  in 
the  other  case  before  us  to-day,  a  purchase 
of  shares  to  be  enjoyed  by  the  son  is 
within  the  meaning  of  the  word  ''  settle- 
ment." But  where  a  sum  of  money,  tx, 
gratia^  for  maintenance  is  made  to  be  ex- 
pended at  once  it  is  not  what  was  aimed 
at  by  previous  Acts ;  and  I  do  not  see  my 
way,  did  I  so  desire,  to  give  to  this  section 
so  extended  a  meaning  as  compared  with 
previous  enactments,  because  of  a  word 
inserted  in  the  interpretation  clause,  as  to 
bring  about  the  result  that  every  gift  to  a 
child  would  be  void  if  the  father  became 
bankrupt  within  ten  years. 
Wills,  J.,  concurred. 

Appeal  dismwed,  wWh  costs. 


Solicitors— Tamplin,  Tayler  &  Joseph,  agents 
for  S tricks  k.  Beliingham,  Swansea,  for  ap- 
pellant ;  Smith  k,  Lawrence,  agents  for  Smith, 
Lawrence  k,  Smith,  Swansea,  for  respondent. 


C2)  7  Ves.  88. 
(3)  2  M.  &  S.  36. 


Vol.  54.] 


MICHAELlfAS  1884  to  MICHAELMAS  1885. 


557 


[IN  THE  COURT  OF  APPEAL.] 
July   17.       J  MABSH.* 

Bankruptcy — Taxation  of  Costs — Cost 
of  Taxation — Solicitors  Act  (6  <i&  7  Vict, 
e,  73),  w.  37  and  39. 

There  is  no  2>^<^^^^  t'^  bankruptcy  by 
irhicli  a  creditor  reducing  the  bill  of  the 
tru8tee*s  solicitor  by  more  tlian  one  sixth  is 
entitled  to  the  costs  of  the  taxation,  and 
tJie  Solicitors  Act  (6  ct  7  Vict,  c.  73),  ss.  37 
and  39,  does  not  apply. 

Appeal  from  Mr.  Registrar  Murray  re- 
fusing to  order  that  Mr.  A.  E.  Rosenthal 
and  Messrs.  Radcliffe,  Cator  k  Martineau, 
solicitors,  should  respectively  pay  the  cost 
of  the  tsucation  of  their  bills  of  costs  in- 
curred by  them  as  solicitors  of  the  bank- 
rufit's  trustee,  and  taxed  under  a  common 
order  at  the  instance  of  the  wife  of  the 
bankrupt,  one  of  his  creditors.  The  bill 
in  each  case  was  reduced  by  more  than 
one  sixth,  but  the  Registrar  expressed  the 
opinion  that  such  an  application  for  costs 
Mras  unknown  in  respect  of  the  bills  of 
the  solicitors  of  trustees  in  bankruptcy. 

Woodfall,  for  the  apjiellant. — The  Soli- 
citors Act  (6&7  Vict.  c.  73),  ss.  37,  38, 
and  39,  applies.  A  creditor  of  a  bankrupt 
is  **  a  person  chargeable  "  with  the  bill  of 
the  solicitor  of  the  trustee  in  bankruptcy 
within  the  meaning  of  the  second  para- 
graph of  section  37.  If  not,  he  is  "  a 
person  liable  to  pay  "  within  section  38,  or 
the  trustee  in  bankruptcy  is  a  "  trustee  " 
within  the  meaning  of  section  39,  and  the 
creditor  is  a  party  interested  in  the  pro- 
perty out  of  which  the  trustee  is  entitled 
to  pay.  He  cited  Bx  parte  Fosbrook  (1), 
in  which  it  was  held  that  one  of  two  as- 
signees in  bankruptcy,  who,  against  the 
will  of  his  colleagues,  taxed  the  bill  of  the 
assignees'  solicitors  and  reduced  it  by  more 
than  one  sixth,  was  entitled  to  his  costs. 
In  Spencer  v.  Hart  (2)  it  was  held  that  an 
application  under  the  Solicitors  Act  was 
the  proper  and  only  remedy  of  a  cestui  que 
trust  as  r^ards  the  trustee's  solicitor. 

*  Coratn  Brett,  M.B.,  Baggallay,  L.J.,  and 
Fiy,  L. J. 

(1)  5  Jar.  370;  10  Law  J.  Rep.  Bankr.  28. 

(2)  51  Law  J.  Bep,  Cbanc.  271. 


F.  C.  Willis  and  L.  II.  Rosenthal,  for 
the  solicitors,  were  not  called  upon. 

Brett,  M.R. — The  appellant  is  not  one 
of  the  parties  mentionea  in  the  Solicitors 
Act  as  entitled  to  make  this  application. 

Bagqallay,  L.J. — I  am  of  the  same 
opinion. 

Fry,  L.J.  —  The  R^^trar  says  that 
there  is  no  such  practice  in  the  Bankruptcy 
Court,  and  I  do  not  think  that  we  ought 
to  alter  the  practice. 

Appeal  dismissed. 


Solicitors— £.  Kimber,  for  appellant ;  Iladcliffe, 
Cator  6c  Martineau,  and  A.  E.  Rosenthal,  for 
respondents. 


flN  THE  COURT  OF  APPEAL.] 

1885.      1  THE  QUEEN  V.  RAWLINS. 

June  18.  J         THE    QUEEN     V.    DIBBIN.* 

Poor  —  Clerk  to  Highway  Board  — 
CUrk  to  School  Board  —  Payment  of 
Salary  out  of  District  Fund^27  <Cr  28 
Vict.  c.  101.  *.  32—33  <fc  34  Vict.  c.  75— 
Election  of  Clerk  as  Guardian — Disquali- 
fication—'^ d:  6  Viet.  c.  57.  s.  14. 

The  clerk  to  a  highway  board  or  a  school 
board,  whose  salary  is  paid  out  of  a  dis- 
trict or  school  board  fund,  which  is  fed  by 
moneys  whidh  are  conirtbuted  by  several 
parishes  in  accordance  with  precepts  issued 
under  the  provisions  of  the  Highway  Act, 
1864  (27  it'  28  Vict.  c.  101),  or  the  Elemen- 
tary Education  Act,  1870  (33  <6  34  Vict, 
c.  75),  is  not  disqualified,  under  6  d'6  Vict. 
c.  57.  s.  14,  (M  being  a  person  receiving  a 
fixed  salary  from  the  poor  rates  in  any 
parish  or  union,  from  serving  as  a  guar- 
dian in  such  jKirish  or  union. 

Appeal  from  a  decision  of  the  Queen's 
Bench  Division. 

The  defendant  Kawlins,  who  had  been 
elected  and  had  acted  as  a  guardian  of  the 
poor  of  the  parish  of  Wimborne  Minster, 
in  the  Wimborne  and  Cranbome  Union, 

*  Coram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L.J* 


558 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


The  Qiu^en  v.  liaivlins^  -^PP' 

was  clerk  to  the  Wimborne  Highway 
District  Board,  which  included  several 
parishes  in  the  union.  He  received  a 
salary  of  50^.  a  year,  which  it  was  alleged 
was  charged  to  a  highway  fund  contri- 
buted by  and  charged  upon  the  several 
parishes  within  the  highway  district 
board  in  proportion  to  the  rateable  value 
of  the  property  in  each  district  as  provided 
by  section  32  of  27  &  28  Vict.  c.  101. 
The  overseers  paid  the  highway  rate  out 
of  a  poor  rate  levied  by  them  by  virtue  of 
precepts  issued  to  them  by  the  highway 
board  under  the  provisions  of  section  33 
of  the  above-mentioned  Act.  The  salary 
in  question  was  paid  out  of  the  district 
fund  of  the  highway  board  and  not  out 
of  the  poor  rate ;  and  the  highway  board 
and  the  board  of  guardians  were  distinct 
and  separate  bodies. 

The  Queen's  Bench  Division  (Mathew, 
J.,  and  Day,  J.),  discharged  a  rule  calling 
on  Rawlins  to  shew  cause  why  an  in- 
formation in  the  nature  of  a  qiio  warranto 
should  not  be  exhibited  against  him  to 
shew  by  what  authority  he  claimed  to 
exercise  the  office  of  a  guardian  of  the  poor 
of  the  parish  of  Wimborne  Minster,  being 
of  opinion  that  the  salary  was  not  paid 
out  of  the  poor  rate  within  the  meaning* 
of  5  (b  6  Vict»  c.  57.  s.  14,  but  out  of 
moneys  which  in  point  of  fact  constituted 
a  highway  rate. 

The  relator  appealed. 

E,  U.  BvMen,  for  the  appellant. — The 
salary  is  paid  out  of  a  fund  which  is  raised 
by  virtue  of  precepts  issued  to  the  over- 
seers by  the  highway  board  under  the 
provisions  of  27  &  28  Vict.  c.  101.  ss.  32 
and  33,  and  they  pay  the  sum  required 
out  of  a  poor  rate  levied  by  them ;  the 
salary  is  therefore  paid  out  of  the  poor 
lute.  The  defendant  is  therefore  dis- 
qualified by  section  14  of  5  &  6  Vict, 
c.  57  from  being  a  guardian  of  the  poor, 
inasmuch  as  he  is  a  person  receiving  a 
fixed  salary  or  emolument  from  the  poor 
rates  of  a  union  for  which  he  is  serving  as 
guardian.  He  also  referred  to  27  <&  28 
Vict.  c.  101.  s.  34,  38  &  39  Vict.  c.  55. 
B.  216,  and  41  &  42  Vict.  c.  77.  ss.  7  and  8. 

Boaanquet^  Q,C.  (with  him  C.  C.  M, 
Flumptre),  for  the  respondent. — ^The  dis- 
trict fund  out  of  which  the  salary  is  paid 


is  formed  of  moneys  raised  by  means  of  the 
precepts  issued  by  the  highway  board 
under  27  <k  28  Vict.  c.  101.  s.  33;  and 
may  consist  partly  of  moneys  which  are 
from  the  poor  rates  and  partly  of  moneys 
which  are  not.  The  fund  when  formed 
is  for  the  expenses  of  maintaining  the 
highways,  and  is  therefore  a  highway  rate 
and  not  a  poor  rate  at  all.  It  is  a  fund 
com[X)sed  of  mixed  moneys,  and  the  salary 
has  not  been  paid  out  of  the  poor  rates  of 
a  parish  or  union  so  as  to  disqualify  the 
respondent,  under  5  &  6  Vict.  c.  57.  s.  14, 
from  serving  as  a  guardian  of  the  poor. 
BtUlen  replied. 

Brett,  M.R. — ^The  question  is  whether 
the  defendant  is  a  person  receiving  a  fixed 
salary  or  emolument  from  the  poor  rates 
in  any  parish  or  union  for  which  he  has 
been  made  a  guardian.  If  he  does  receive 
such  a  salary,  he  is  not  capable  of  being  a 
guardian.  It  cannot  be  denied  that  he 
receives  a  fixed  salary ;  and  therefore  the 
question  arises,  does  he  receive  it  from  the 
poor  rates.  He  is  an  officer  of  a  highway 
board,  and  it  seems  to  me  that  his  salary 
as  such  is  determined  by  section  32  of  27 
&  28  Vict.  c.  101,  which  is  modified  by 
section  7  of  41  &  42  Vict.  c.  77.  Even 
if  the  salary  is  paid  under  section  7  it 
would  amount  to  the  same  thing,  because 
it  is  an  expense  incurred  by  the  board 
which  is  to  be  charged  on  the  district  fund. 
But,  in  my  opinion,  it  is  to  be  paid,  under 
section  32  of  27  &  28  Vict.  c.  101,  out  <rf 
a  district  fund,  for  it  is  to  be  annually 
charged  to  a  district  fund.  It  seems  to 
me  there  is  no  difference  in  the  expressions 
"  charged  to  "  and  *'  chained  on  "  the  dis- 
trict fund.  The  salary  is,  by  section  32,  to 
be  annually  charged  to  a  district  fund,  to 
be  contributed  by  and  charged  upon  the 
several  highway  parishes  within  the  dis- 
trict. The  fund  is  not  charged  upon 
an  ordinary  parish,  although  an  ordinaiy 
parish  may  in  some  cases  be  conterminous 
with  a  highway  parish,  but  is  to  be  con- 
tributed by  several  highway  parishes.  Let 
us  dee  whether  there  is  more  than  one 
kind  of  highway  parish.  By  section  33, 
the  highway  board  is  to  order  the  pre- 
cepts to  be  issued  to  the  way-wardens  or 
overseers.  But  where  a  highway  parish 
is  not  a  parish  separately  maintaining  its 
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own  poor,  the  precept  of  the  highway 
board    is   to   be  addressed  to  the    way- 
warden of  the  parish,  who  is  to  make  a 
separate  rate,  which  in  some  cases  is  to  be 
levied  in  the  same  way  as  if  it  wei*e  a  poor 
rate,  and  in  others  not.     Then  the  section 
makes  provision  as  to  what  is  to  be  done 
with  any  surplus  in  his  hands  arising  from 
any  rate  so  levied  above  the  amount  for 
which  the  rate  was  made,  so  that  one  thing 
which  is  to  contributa  to  the  district  fund 
is  something  which  is  not  a  poor  rate  at 
all,  and  which  in  some  cases  is  called  in 
this  very  section  a  highway   i-ate.     But 
whore   the  precept  is  addressed   to  the 
overseers,  the  contribution  to  the  district 
fund  is  from  a  poor  rate  to  be  levied  by 
them,  or  from  a  part  of  the  poor  i*ate  in 
their  hands.     It  follows  from  this  that  the 
district  fund  is  a  fund  made  up  of  con- 
tributions from  funds  of  different  kinds. 
But  directly  it  is  in  the  hands  of  the  high- 
way boai*d  it  is  a  fund  of  itself,  and  the 
moment  it  comes  into  existence  is  a  fund 
different  from  any  of  the  funds  which  have 
contributed  to  make  it,  and  therefore  it  is 
not  a  poor  rate.     This  oiticer,  being  paid 
out  of  a  fund  which  is  not  a  poor  mte,  \a 
not,  within  section  14  of  5  c^  G  Vict.  c.  57, 
a  i)erson  receiving  a  fixed  salary  or  emolu- 
ment from  the  poor  rates  in  any  paiish  or 
union ;  and  therefore  he  is  not  incapacitated 
from  being  elected  a  guardian  of  the  union 
for  which  he  was    elected.      For    these 
reasons  I  think  that  the  judgment  of  the 
Court  below  was  right. 

Bagoallay,  L.J. — I  am  of  the  same 
opinion.  The  question  is  whether  the 
salary  which  the  defendant  Rawlins  w&s 
entitled  to  as  clerk  to  the  highway  dis- 
trict boai'd  was  payable  out  of  the  poor 
rates  of  the  parish  or  union  in  which  he 
served  as  guardian.  There  have  been 
various  Acts  of  Parliament  which  modify 
the  way  in  which  the  expenses  of  a  high- 
way board  are  to  be  borne.  It  Is  sufficient, 
however,  to  refer  to  section  32  of  27  <&  28 
Vict.  c.  101,  because,  although  section  7  of 
41  <S:  42  Vict.  c.  77  does  modify  the  direc- 
tions as  to  the  property  on  which  the 
asse&sment  is  to  be  made,  it  does  not  ap- 
pear to  me  to  affect  the  present  question. 
Section  32  of  27  k  28  Vict.  c.  101  pro- 
vides that  the  salaries  of  the  officers  np- 
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pointed  for  each  district,  and  any  other  ex- 
penses incurred  by  any  highway  board  for 
the  common  use  or  benefit  of  the  several 
parishes   within  such  district,  are  to  be 
annually   charged  to  a  district  fund,   to 
be  contributed  by  and  charged  upon  the 
several  highway  parishes  within  such  dis- 
trict in  the  proportions  which  were  subse- 
quently modified.     Then  we  come  to  sec- 
tion 33,  which  is  an  important  one,  for 
the  purpose  of  shewing  how  payment  is 
to  be  obtained  from  the  sevcnU  highway 
parishes  within  the  district  of  the  sums  to 
be  contributed  by  them.      The  highway 
board  is  to  order   precepts   to  be  issued 
by  the  way-wardens  or  overseers  of   the 
parishes  in  question,  according  to  certain 
provisions  contained  in  the  Act,  and  which 
shall  require  the  officer  to  whom  the  pre- 
cept is  addressed,   within  a  time   to  be 
limited  by  the  precept,  to  pay  the  sum 
therein  mentioned  to  the  treasurer  of  the 
board.      It  was  admitted  that  the  district 
fund  would  have  to  be  raised  by  the  over- 
seers, so  that  it  is  not  necessary  to  consider 
the  provisions  as  to  the  case  where  the 
precept  is  addressed  to  a  way-warden ;  but 
it  is  to  be  noticed  that  the  district  fund 
may  bo  composed  of  funds  raised  both  by 
the  overseers  and  also  by  the  way-wardens, 
and  that  in  the  latter  case  the  fund  can  in 
no  way  be  regarded  as  in  the  nature  of 
poor  rates.     But  where  the  precept  is  ad- 
dressed to  the  overseers,  they  are  to  pay 
the  sum  required  out  of  a  poor  rate  to  be 
levied  by  them,  or  out  of  any  moneys  in 
their  hands  applicable  to  the  relief  of  the 
poor.     I   think  the  view  taken  by  the 
Court  below   was  quite  right.     The  de- 
fendant's salary  was  not  to  be  paid  out  of  a 
fund  which  was  the  proceeds  of  a  general 
poor  rate  in  the  hands  of  the  overseers, 
but  out  of  a  fund  which  was  separated 
from  the  poor  rate  and  had  been  handed 
over  to  a  different  authority  to  be  disposed 
of.     The  case,  therefore,  is  not  within  the 
language  of  the  prohibitory  section  of  5  & 
6  Vict.  c.  57,  nor  within  the  principle 
involved  by  the  section — namely,  that  a 
man  should  not  be  in  a  position  to  vote  the 
payment  of  money  to  himself. 

BowEK,  L.J. — I  am  of  the  same  opinion. 
The  question  is  whether  Rawlins  is  a 
person,  within  the   language  of  5  dc  6 
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Vict.  c.  57.  s.  14,  who  receives  a  fixed 
salary  from  the  poor  rates  of  the  parish  or 
union  of  which  he  is  a  guardian.  He  re- 
ceives his  salary  from  a  fund  which  is  fed 
partly  by  contributions  in  the  nature  of 
poor  rates  and  partly  by  contributions 
which  are  not.  It  cannot,  therefore,  be 
said  that  he  receives  a  fixed  salary  from 
the  poor  rates,  and  consequently  he  is  not 
within  the  section. 

Appeal  dismissed  (1). 


Solid  tors -«- Roberts  &  Barlow,  agents  for  Baiisett, 
Stanton  Sl  Co.,  Southampton,  for  appellant ; 
Lovell,  Son  k  Pitfield,  for  respondent. 


[IN   THE    COURT   OF   APPEAL.] 

1885.    1  , 

J    1     31     r  SYKES   V,    SACERDOTI.* 

Practice — Security  for  Costs — Party  out 
of  Jurisdiction — Actor  on  Counter-Claiin 
— Cross- A  ction. 

When  a  defendant  out  of  t/ie  jurisdiction 
sets  up  a  counter-claim  which  amounts  to 
an  independent  action^  and  the  plaintiff 
discontinues  the  action,  tlie  defendant  may 
he  ordered  to  give  security  for  the  costs  of 
the  counter-claim. 

Appeal  of  the  defendant  from  the  de- 
cision of  Grove,  J.,  and  Denman,  J., 
ordering  security  for  costs  from  the  de- 
fendant  residing  out  of  the  jurisdiction 
in  an  action  on  a  solicitor's  bill  and  for 
money  paid.  The  defendant  set  up  a 
counter-claim  for  damages  for  the  n^li- 
gence  of  the  plaintifif  as  his  solicitor,  and 
leave  was  given  him,  upon  an  application 
under  Order  XIY.  rule  1,  to  defend  the 

(1)  The  case  of  The  Qtteen  v.  Bibbing  which 
raised  a  similar  question  as  to  the  salary  of 
the  clerk  to  the  School  Board  for  the  district, 
which  was  paid  out  of  a  rate  raised  by  the  over- 
seers of  poor  under  the  provisions  of  33  Sc  34 
Vict.  c.  75.  8.  64,  was  not  argued,  the  appeal 
being  governed  by  the  decision  in  the  present 
case. 

♦  Coram  Lord  Esher,  M.R.,  and  Baggallay,L.J. 


action  as  to  the  money  paid,  summary 
judgment  being  ordered  as  to  the  claim 
on  the  solicitor's  bill.  The  plaintiff  after- 
wards discontinued  what  was  left  of  his 
claim. 

Cock,  for  the  defendant. — ^A  defendant 
out  of  the  jurisdiction  cannot  be  made  to 
give  security  for  costs.  The  plaintiff  has 
brought  him  within  the  jurisdiction.  In 
the  Court  of  Chancery  a  party  bringing  a 
cross-action  was  not,  if  a  foreigner,  com- 
pelled to  give  security  for  costs — McGregor 
V.  Shaw  (1).  He  relied  on  Mapleson  v. 
Massini  (2),  and  distinguished  Winterfield 
V.  Bradnum  (3)  and  The  Julia  Fisher  (4). 

C.  W.  Clifford,  for  the  plaintiff,  was  not 
called  upon  to  argue. 

Lord  Esher,  M.R. — As  this  case  now 
stands,  the  real  plaintiff  in  this  action  is  the 
defendant,  who  is  the  actor  in  the  counter- 
claim to  which  the  plaintiff  is  the  defen- 
dant. The  counter-claim  is  an  independent 
action.  Whether  when  a  counter-claim 
amounts  to  a  cross-action,  the  actor,  if  out 
of  the  jurisdiction,  ought  to  be  compelled 
to  give  security,  I  decline  to  say  now.  We 
will  deal  with  it  when  it  arises,  and  wiUi 
the  case  of  Mapleson  v.  Massini  (2).  The 
present  case  is,  in  my  opinion,  identical  in 
])rinciple  with  Winterfield  v.  Bradnum  (3). 
A  counter-claim  like  this  is  simply  another 
action  tried  for  convenience  with  the 
plaintiff's  action. 

Bagoallay,  L.J. — I  agree. 

Appeal  dismissed. 


Solicitors— J.  W.  Sykes,  for  plaintiff ;  Thomas  k 
Hick,  for  defendant. 


(1)  2  De  Qez  k  8.  360. 

(2)  49  Law    J.  Rep.  Q.B.  423;    Law  Bep 
6  Q.B.  D.  44. 

(3)  47   Law  J.   Eep.  Q.R.   270;    Law  Rep. 
8  Q.B.  D.  324. 

(4)  Law  Rep.  2  P.  D.  115. 
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[TS  THE  COURT  OF  APPEAL.] 
1885.        1  , 

August  3,  5.  /  ^O'^  "•  '°^  * 

Lunatic — Private  Asylum — Order  for 
Jieception  —  Statejnent  of  Particulars^' 
Sufficiency  of  Answers — 16  ct  17  Vict,  c. 
96.  *.  4 — Sched.  A,  form  1 — Order  of  Dis- 
charge^" Forthwith  "^8  ct  9  Vict.  c.  100. 
#.  72 — StattUe  of  Limitations — Married 
Woman — Tort  committed  during  Cover- 
ture— Action  brought  subsequently — 8  <£r  9 
Vict.  c.  100.  s.  105—21  Jac.  1.  c.  16.  ss. 
3  and  7 — Married  Women's  Property  Act, 
1882  (45  <t  46  Vict.  c.  75). 

2^A«  statement  of  particulars  anneaced  to 
the  order  issued  under  16  <L'  17  Vict.  c.  96. 
*.  4,  and  Sched.  A.  for^n  1,  for  the  admis- 
sion and  detention  of  a  patient  in  an 
asylum,forms  part  of  such  order  ;  and  such 
statement^  if  substantially  accurcUe^  will  be 
in  compliance  with  the  Act. 

Where  an  order  for  the  discharge  of  a 
patient  hcu  been  given  under  S  d:  9  Vict, 
e.  100.  s.  72f  by  the  person  wJio  signed  the 
order  for  the  reception  of  such  patient  ^  the 
proprietor  of  the  asylum  is  bound  to  dis- 
charge the  patient  '*  forthwith  "—that  is, 
as  soon  as  practically  possible  under  the 
circumstances. 

The  effect  of  the  Married  Women's  Pro- 
perty Acty  1882,  19  to  make  a  married 
woman  discovert  from  the  date  of  the  pass^ 
ing  of  that  Act  in  respect  of  torts  committed 
(gainst  her  during  coverture,  and  she  is 
entitled  to  bring  an  action  in  respect  of  a 
tort  committed  during  coverture  and  before 
1882,  which  would  otherwise  be  barred  by 
21  Jac.  1.  e.  16.  s.  3;  for  thai  statute 
begins  to  run  only  from  the  date  of  the 
passing  of  the  Act  o/1882. 

Appeal  from  a  decision  of  the  Divisional 
Court. 

Action  to  recover  1,000?.  damages  fop 
ossanlt  and  imprisonment.  The  writ  of 
summons  was  issued  the  6th  of  May,  1884. 
The  plaintiff  was  the  wife  of  the  Eev.  G. 
Lowe,  and  sued  in  her  own  name.  The 
defendant  was  a  salaried  superintendent  of 
Brialington  House,  near  Bristol,  kept  by 
the  defendant's  father  and  licensed  for  the 
reception  of  lunatic  patients.  The  plaintiff 

•  Coram  Lord  Eshcr,  M.R.,  and  Bowen,  L.J. 
Vol.  64.— Q.B. 


was  detained  in  the  asylum  from  the  27th 
of  September,  1870,  to  the  4th  of  February, 
1871,  under  an  order  dated  the  23rd  of 
Septembei*,  1870,  which  had  been  signed 
by  her  husband,  and  the  usual  medical 
certificates.  It  was  admitted  by  the  plain- 
tiff that  the  order  and  certificates  were  in 
all  respects  regular,  but  objection  was  taken 
by  her  with  respect  to  the  statement  of 
particulars  given  by  her  husband.  To  one 
of  the  questions  in  the  statement — namely, 
"  Whether  first  attack  1  "—the  husband  had 
answered, ''  For  the  last  twenty  years  has 
suffered  from  hysteria  " ;  and  to  the  ques- 
tion "  When  and  where  previously  under 
care  and  treatment?"  he  had  replied, 
<<  During  those  twenty  years  has  been  con- 
stantly under  treatment."  These  answers 
were  sent  to  the  Lunacy  Commissioners, 
but  subsequently  the  husband  added  to 
the  latter  statement  the  words  ''  for 
hysteria,"  and  the  statement  so  amended 
was  never  submitted  to  the  commissioners. 

On  the  20th  of  January,  1871,  the 
plaintiff's  husband  received  a  letter  from 
the  commissioners  in  which  they  declined 
to  sanction  her  transfer  from  Brislington 
House  to  any  other  charge,  and  suggested 
that  the  plaintiff  should  be  discharge<l. 
On  the  same  day  the  plaintiff's  husband 
forwarded  the  commissioners'  letter  to  the 
defendant,  and  at  the  same  time  wrote : 
''  After  the  commissioners'  letter  I  suppose 
that  I  must  consent  to  Mrs.  Lowe's  dis- 
charge, and  beg  you  will  carry  out  their 
suggestion  as  soon  as  you  may  think 
advisable  .  . .  ." 

The  plaintiff  was  not  discharged  from 
the  asylum  until  the  4th  of  February, 
1871. 

The  defendant,  in  his  statement  of  de- 
fence, denied  that  he  maliciously  and  with- 
out reasonable  and  probable  cause  assaulted 
and  imprisoned  the  plaintiff;  alleged  that 
he  was  only  a  salaried  medical  officer  and 
superintendent  at  the  asylum,  of  which  hif* 
father  was  the  sole  proprietor ;  justified  the 
detention  of  the  plaintiff  under  the  above- 
mentioned  order  and  medical  certificates, 
and  relied  also  upon  the  provisions  of  8  db 
9  Vict.  c.  100.  88.  99  and  105,  and  21 
Jac.  1.  c.  16.  8.  3. 

The  action  was  tried  at  the  Somerset 
Winter  Assizes,  1885,  before  Pollock,  B., 
and  a  special  jury,  when  the  learned  Judge 
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after  hearing  the  plaintiff's  evidence,  held 
that  the  order  dated  the  23rd  of  Sep- 
tember, 1870,  was  a  proper  order  within 
the  meaning  of  8  <k  9  Vict.  c.  100.  s.  99 ; 
that  the  .letter  written  by  the  plaintiff's 
husband  to  the  defendant  did  not  amount 
to  an  order  to  discharge  the  plaintiff 
within  section  72  of  the  same  Act;  that 
the  acts  complained  of  were  done  by  the 
defendant  in  pursuance  of  the  statutes  8  k 
9  Vict.  c.  100  and  16  &  17  Vict.  c.  96 ; 
that  there  was  no  evidence  to  go  to  the 
jury  that  the  defendant  had  acted  mali- 
ciously ;  and  that  the  plaintiff's  action  was 
barred  by  8  &  9  Vict.  c.  100.  s.  105. 

The  learned  Judge  directed  the  jury  to 
find  a  verdict  for  the  defendant,  and  judg- 
ment was  accordingly  entered. 

The  Divisional  Court  (Grove,  J.,  and 
Denman,  J.)  directed  the  verdict  and 
judgment  to  be  set  aside,  and  ordered  a 
new  trial. 

The  defendant  appealed. 

E,  Clarke,  Q.C.,  and  E.  0.  B.  Lane,  for 
the  defendant. — It  is  contended  by  the 
plaintiff  that  the  order  signed  by  her 
husband  is  bad  on  the  ground  that  the 
answers  to  two  questions  in  the  statement 
of  particulars  -are  insufficient.  If  the 
answers  given  are  substantially  accurate, 
the  provisions  of  16  &  17  Vict.  c.  97  are 
complied  with — In  re  ShiUtleworth  (1)  and 
The  Queen  v.  Finder;  in  re  Greenwood 
(2).  The  statement  of  particulars  is  under 
the  Act  to  be  part  of  the  order.  The  term 
"care  and  treatment"  means  care  and 
treatment  in  the  technical  sense  in  which 
it  is  used  in  the  Act.  Inasmiich  as  the 
plaintiff  never  had  been  under  care  it  was 
not  necessary  to  answer  the  question  when 
and  where.  Both  section  105  of  8  A^  9 
Vict.c.  100,  and  section  3  of  21  Jac.  I.e.  16, 
which  have  been  pleaded,  are  a  bar  to  the 
present  action.  The  plaintiff  was  dis- 
charged from  the  asylum  in  1871,  and  did 
not  bring  her  action  until  1884.  More 
than  four  years  have  elapsed  since  the 
cause  of  action,  if  any,  arose  under  section 
3  of  21  Jac.  1.  c.  16 ;  and  more  than  twelve 
calendar  months  under.section  105  of  8  d; 
9  Vict.  c.  100,  since  the  act  was  done  of 

(1)9  Q.B.  Rep.  651 ;  16  Law  J.  Rep.  M.C.  18. 
(2)  24  Law  J.  Rep.  Q.B.  148,  163. 


which  the  plaintiff  complains.  The  act  of 
the  defendant  was  done  in  pursuance  of 
the  statutes  and  under  an  order  whidi  was 
good.  In  Weldon  v.  ^eal  (3)  it  was  held 
that  the  Statute  of  Limitations  b^ins  to 
run  only  from  the  date  when  the  coverture 
was  removed,  which  here  would  be  in 
1882,  under  the  Married  Women's  Pro- 
perty Act,  1882.  But  the  plaintiff  could 
have  sued  alone  when  she  was  dischaiged 
in  1871,  and  the  non-joinder  of  her  hus- 
band would  only  have  been  subject  to  a 
plea  in  abatement.  8  &  9  Vict.  c.  100. 
ss.  45  and  99;  16  <k  17  Vict.  c.  96.  s.  2, 
and  Sched.  A.  form  1,  were  also  referred 
to. 

The  plaintiff  in  person, — ^The  statement 
of  particulars  is  an  integral  part  of  the 
order  under  16  &  17  Vict.  c.  96.  b.  4.  The 
question  is  whether  the  proper  inferenoe 
to  be  drawn  from  the  statement  is  that 
this  was  the  first  attack  of  insanity.  Under 
the  statute  a  clear  and  categorical  answer 
must  be  given.  Then  the  letter  written 
by  the  plaintiff's  husband  amounts  to  an 
absolute  order  for  her  discharge. 

Clarke,  Q.C,  in  reply. — The  letter  is 
not  an  order  to  discharge  the  plaintiff 
forthwith  within  the  meaning  of  section 
72  of  8  &  9  Vict.  c.  100.  It  gave  the  de- 
fendant the  option  of  deciding  what  was 
the  proper  time  when  she  should  be  re- 
leased. 

The  following  judgments  were  delivered 
on  August  5  : — 

LoBD  EsHEB,  M.R. — The  first  pointy 
which,  in  the  view  we  take,  is  not  so  ma- 
terial, is  that  the  plaintiff  brought  her 
action  too  late.  It  was  said  on  behalf  of 
the  defendant  that  she  might  have  brought 
her  action  without  joining  her  husband, 
subject  to  a  plea  in  abatement.  But  in 
my  opinion  she  could  not  have  sued  alone 
before  the  passing  of  the  Married  Women's 
Property  Act,  1882  ;  the  action  was  thero- 
foie  brought  in  time. 

The  next  question  is  whether  the  order 
which  was  signed  by  her  husband  was  in 
due  form  under  the  statute.  It  was  aaid 
on  the  one  hand  that  the  order  was  one 
thing  and  the  statement  of  particnlazs 
another,  and  that  if  the  order  was  right 

(3)  32  W.B.  828. 


Vol.  54.] 

Lowe  T.  FoXt  App. 

the  aoouracy  of  the  stateznent  of  particulars 
was  not  material.  I  am  of  opinion  tbat 
the  statement  is  part  of  the  order,  and  it 
must  therefore  be  accurate  as  well  as  the 
order.  The  questioD,  therefore,  is,  Is  the 
statement  of  particulars  in  conformity 
with  the  statute  ? — ^that  is,  are  the  parti- 
culars which  have  been  given  sufficiently 
or  substantially  accurate  and  such  that  no 
ordinary  person  could  mistake  what  they 
meant  1  The  difficulty  in  the  statement 
of  particulars  was  raised  by  the  over-scru- 
pulous endeavours  of  the  plaintiff's  husband 
to  be  quite  accurate.  Now,  is  it  substan- 
tially in  conformity  with  the  statute  )  The 
first  question  was,  ^  Whether  first  attack  )  " 
One  answer  might  be  "  no,"  and  another 
"  yes,"  but  the  answer  given  is  **  For  the 
last  twenty  years  has  suffered  from  hys- 
teria." Now  that  answer  must  be  read 
together  with  the  answer  to  the  further 
question  as  to  ''when  and  where  pre- 
viously under  care  and  treatment)" — 
namely,  "  During  those  twenty  years  has 
been  constantly  under  treatment." 

The  answers  read  together  amount  to 
this — that  it  is  the  first  attack  of  insanity, 
although  for  the  last  twenty  years  Uie 
plaintiff  has  been  subject  to  what  is 
termed  hysteria.  If  the  answer  to  the 
first  question  had  been  ''  no,  it  is  not  the 
first  attack,"  then  it  would  have  been 
necessary  to  answer  the  further  question 
as  to  when  and  where  under  care  and 
treatment.  But  in  the  present  case  the 
question  what  would  be  the  proper  answer 
to  the  question  as  to  the  care  and  treat- 
ment becomes  immaterial.  The  statement 
of  particulars  was  substantially  correct, 
and  the  order  was  therefore  right. 

Then  it  was  argued  by  the  plaintiff  that 
the  letter  written  to  the  defendant  by  the 
husband  was  an  order  of  discharge  within 
the  meaning  of  8  &  9  Vict.  c.  100.  s.  72, 
which  says  that  upon  receipt  of  such  an 
order  the  proprietor  of  an  asylum  shall 
discharge  the  patient  "forthwith,"  and 
that  if  he  did  not  do  so  then  the  patient 
would  have  a  right  of  action  against  him. 
That  contention,  if  the  letter  amounted  to 
an  order  for  the  release  of  the  plaintiff,  is 
good.  For,  a  proper  order  for  the  release 
of  the  plaintiff  being  given,  the  proprietor 
has  no  discretion,  but  would  be  bound  to 
release  her  "  forthwith  "  and  against  her 
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will — not  cruelly,  as  for  instance  if  it  were 
raining  heavDy,  but  within  such  a  time  as 
a  reasonable  man  would  say  was  prac- 
ticable— that  is,  as  soon  after  as  was  prac- 
ticable. I  think,  however,  the  husband 
flinched  from  taldng  the  responsibility  of 
ordering  her  discharge,  and  tried  to  throw 
it  upon  the  asylum-keeper.  I  do  not 
think  the  letter  amounted  to  such  an 
order ;  it  was  nothing  more  than  a  request 
to  the  defendant  to  consider  whether  it 
was  advisable  to  comply  with  the  sugges- 
tion of  the  commissioners  that  she  should 
be  released.  The  plaintiff  has  no  cause  of 
action  in  respect  of  the  original  confinement 
or  for  the  detention.  The  direction  of 
Mr.  Baron  Pollock  was  therefore  right, 
and  the  decision  of  the  Divisional  Court 
must  be  reversed. 

BowBN,  L.J. — ^I  should  not  have  added 
anything  if  we  had  not  been  overruling 
the  decision  of  ihe  learned  Judges  in  the 
Court  below.  The  first  point  is  that  the 
plaintiff  has  brought  her  action  too  late. 
Now  section  3  of  21  Jac.  1.  c.  16  limits 
the  time  within  which  an  action  of  assault 
or  imprisonment  can  be  brought  to  four 
years  next  after  the  cause  of  action  has 
arisen.  But  section  7  makes  an  exception 
in  the  case  of  persons  under  coverture  or 
the  other  disabilities  there  mentioned,  and 
in  the  case  of  a  married  woman  the  time 
limited  begins  to  run  from  the  time  when 
she  becomes  discovert — that  is,  she  has 
four  years  from  the  date  of  discoverture 
within  which  to  bring  the  action.  But 
the  plaintiff  here  has  not  become  dis- 
covert, and  has,  if  anything,  brought  her 
action  too  early.  A  married  woman 
becomes  discovert  under  section  7,  and 
for  the  purposes  of  this  section  only,  as 
soon  as  the  Married  Women's  Property 
Act,  1882,  was  passed.  The  period  of 
four  years  not  having  elapsed  since  the 
passing  of  that  Act,  the  plaintiff  has 
brought  her  action  in  time.  The  real 
point  here  is  whether  the  statement  of 
particulars  annexed  to  the  order  received 
by  the  defendant  is  one  which  ful61s  the 
statutory  requirements.  I  think  the  state- 
ment becomes  attached  to  the  order  by  the 
words  of  section  4  of  16  (k  17  Yict.  c.  96, 
which  provides  that  no  person  shall  be 
received  into  any  licensed  house  without 
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an  order  under  the  hand  of  some  person 
according  to  the  form  given  in  Schedule 
A,  No.  1,  annexed  to  the  Act,  together 
with  such  a  statement  of  particulars  as  is 
contained  in  the  same  schedule,  or  with- 
out medical  certificates.  There  are  two 
separate  and  distinct  documents  —  the 
order  and  the  medical  certificates.  The 
reason  why  the  statement  is  not  made  a 
third  document  is  that  it  is  part  of  the 
order.  Moreover,  the  order  and  state- 
ment of  particulars  is  treated  as  one 
document  in  the  sections  which  make 
certain  oflences  in  connection  therewith 
misdemeanours.  The  giving  a  statement 
of  particulars  in  due  form  is  a  condition 
precedent  to  the  reception  of  a  patient  into 
an  asylum.  It  must  be  accurate,  truthful, 
and  unambiguous,  and  such  that  a  reason- 
able person  can  understand  it.  The  order 
has  reference  to  a  person  of  unsound  mind. 
I  agree  with  the  Master  of  the  Kolls  that 
the  difficulty  in  the  first  instance  was 
caused  by  the  over-anxiety  of  the  husband 
to  state  everything.  This  is  apparent 
also  from  the  answer  given  to  the  question 
"  whether  suicidal,"  in  which  he  says  that 
during  the  period  when  she  was  suffering 
from  what  is  termed  hysteria,  the  plaintiff 
took  large  doses  of  laudanum,  but  not 
with  any  intention,  as  he  believed,  of  de- 
stroying her  life.  The  question  "  Whether 
fii'st  attack  1 "  is  practically  answered  thus 
— "  Yes  ;  but  I  think  it  right  to  mention 
that  she  has  been  subject  to  hysteria." 
The  expression  "  care  and  treatment "  has 
a  special  medical  meaning,  and  includes 
what  one  would  expend  upon  a  person  of 
unsound  mind.  "  Treatment "  is  applicable 
to  the  body,  and  "care"  to  the  mind. 
The  plaintiff  has  never  been  under  "  care," 
but  she  has  been  under  "  treatment."  The 
questions  were  therefore  sufficiently  an- 
swered. The  next  point  raised  is  as  to 
the  order  of  release.  Section  72  of  8  &  9 
Vict.  c.  100  enables  the  person  who 
signed  the  order  on  which  the  patient  was 
received  into  the  asylum  to  give  an  order 
for  his  discharge,  and  he  would  have  a 
grievance  if  detained.  But  "  forthwith  " 
means  at  a  time  which  is  reasonably  im- 
mediate under  the  circumstances.  The 
letter  written  by  the  plaintiffs  husband 
was  a  direction  that  the  defendant,  the 
responsible  person  at  the  asylum,  should 


carry  out  the  suggestion  of  the  commis- 
sioners as  soon  as  he  should  think  it  ad- 
visable to  do  so.  Supposing  the  plaintiff 
had  been  suffering  from  an  acute  attack  of 
dementia,  the  order  would  have  left  it  for 
the  defendant  to  decide  when  he  should  re- 
lease her,  and  would  take  effect  as  soon  as 
the  defendant  thought  fit  to  do  so.  The 
decision  of  the  Divisional  Court  must  be 
reversed. 

Appeal  allowed* 


Solicitors — Thos.  White  &  Sons,  for  plaintiff; 
Mead  &  Daubeny,  agents  for  Fox  &  Wbittack, 
Bristol,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
T  25     f  BARLOW  V,   TEAL.* 

Landlord  and  Tenant — Yearlj/  Tenancy 
— AgreemerUfor  Six  Months*  Xotiee  to  Quit 
— Agricultural  Holdings  Act^  1883  (46  <C* 
47  Vict.  c.  61),  8.  33. 

A  yearly  tenancy  where  the  parties  have 
expressly  agreed  for  a  six  montlts*  notice  to 
quit  is  not  within  the  Agricultural  Hold' 
ings  Act,  1883,  s.  33,  which  enacts  that, 
"  where  a  half-year's  notice  expiring  with 
a  year  of  tenancy  is  hy  law  necessary  and 
sufficient  for  determination  of  a  tenancy 
from  year  to  year,  a  year's  notice  so  expir- 
ing shall  hy  virtue  of  tliis  Act  be  necessary 
and  sufficient  for  the  same." 

Decision  of  Divisional  Court  (reported 
ant^,  p.  400)  affirmed. 

Appeal  from  a  decision  of  the  Divisional 
Court  (reported  ante,  p.  400). 

The  action  was  by  a  landlord  against  his 
tenant  to  recover  possession  of  a  farm. 
The  tenancy  was  under  a  written  agree- 
ment ''  for  one  whole  year  from  the  6th  <^ 
April,  and  so  on  from  year  to  year  until 
six  months'  notice  shall  have  been  given 
by  one  of  the  parties  to  the  other  in  the 
usual  way  to  determine  the  tenancy."  The 

*  Coram    Brett,  M.R.,  Baggallay,  L.J.,  mad 
Bowen,  L.J. 
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tenant  had  received  notice  on  the  22nd 
of  August  to  quit  on  the  following  Lad/ 
Day,  but  claimed  to  be  entitled  to  a  year's 
notice  expiring  with  the  year  of  tenancy, 
under  section  33  of  the  Agricultural  Hold- 
ings Act,  1883  (46  &  47  Vict.  c.  61). 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Field,  J.)  affirmed  an  order 
made  by  the  Master  and  a  learned  Judge 
at  chambers  giving  the  plaintiff  leave  to 
sign  final  judgment  for  possession  of  the 
land  described  in  the  indorsement  on  the 
writ. 

The  defendant  appealed. 

Cyril  Dodd^  for  the  defendant. — ^The 
notice  given  was  not  sufficient  to  deter- 
mine the  tenancy.  The  defendant  is  en- 
titled under  the  Agricultural  Holdings 
Act,  1883,  s.  33,  to  a  year's  notice.  Apart 
from  the  Act  the  defendant  is  entitled  to 
a  half-year's  notice.  The  words  of  the 
agreement,  ''six  months'  notice  in  the 
usual  way,"  mean  a  customary  six  months' 
or  six  calendar  months'  notice,  and  this  is 
equivalent  to  a  half  year's  notice.  It  is 
admitted  that  if  the  words  mean  six  lunar 
months'  notice,  then  the  contention  on 
behalf  of  the  defendant  cannot  be  sup- 
ported— Rogers  v.  The  Kingston-upan-HuU 
Dock  Company  (1).  The  Act,  moreover, 
applies  unless  the  parties  have  agreed  in 
writing  that  it  shall  not  do  so.  Here 
there  is  no  express  agreement  that  it  shall 
not.  WiUeinaor^  v.  Calvert  (2)  is  distin- 
guishable, being  a  decision  upon  the  words 
of  an  Act  which  are  different  from  those 
in  the  Act  of  1883.  Doe  d.  Shore  v. 
Porter  (3)  is  merely  an  authority  as  to  the 
time  when  the  notice  to  quit  must  deter- 
mine, and  not  as  to  any  difference  existing 
between  six  months  and  half  a  year.  The 
question  is  one  as  to  which  evidence  might 
have  been  called,  and  therefore  no  order 
should  have  been  made  upon  the  applica- 
tion for  judgment  under  Order  XIY. 
Right  d.  Flower  v.  Darhy  (4),  Morgan  v. 
Davies  (5),  Lang  v.   Gale  (6),  Hart  v. 

(1)  34  Law  J.  Rep.  Chanc.  165. 

(2)  47  Law  J.  Rep.  C.P.  679;  Law  Rep. 
3  C.P.  D.  360. 

(3)  3  Term  Rep.  13. 

(4)  1  Term  Hep.  159. 

(5)  Law  Rep.  3  C.P.  D.  260. 

(6)  lM.4cS.  111. 
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MiddUton  (7),  UipweU  v.  Knight  (8),  and 
Cole  on  Ejectment,  p.  48,  were  also  cited. 

W,  B,  Prosser  (with  him  Douglas  KingS" 
ford),  for  the  plaintiff.— The  Act  of  1883 
does  not  apply  where  the  parties  have 
under  the  contract  purported  to  deal  with 
the  subject  of  the  notice  to  be  given  to 
determine  the  tenancy.  Wilkinson  v.  CdU 
vert  (2)  is  an  authority  that  six  months' 
notice  is  not  half  a  year's  notice.  The 
words  "  by  law  "  in  section  33  mean  "  by 
implication  of  law,"  where  the  parties 
have  not  dealt  in  their  contract  with  the 
question  of  notice.  Moreover,  the  words 
'*  by  law  necessary  and  sufficient  for  deter- 
mination of  a  contract  from  year  to  year  " 
are  not  apt  words  to  describe  the  rights  of 
parties  which  arise  out  of  contract;  the 
section  applies  only  to  contracts  which 
make  no  provision  as  to  the  notice.  Here 
the  parties  have  expressly  stipulated  for  a 
six  months*  notice  to  be  given  in  the  usual 
way.  The  word  "  months "  in  the  con- 
tract prima  facie  means  lunar  months — 
/Simpson  v.  Margitson  (9),  The  Queen  v. 
The  Inhabitants  of  Chawton  (10),  and 
Lacon  v.  Hooper  (11). 

Brett,  M.R. — It  is  not  necessary  in 
the  present  case  to  do  more  than  construe 
the  two  words  "  by  law,"  contained  in  sec- 
tion 33.  I  am  of  opinion,  upon  the  true 
construction  of  the  section,  upon  which  it 
is  necessary  to  put  some  meaning,  that  it 
applies  where  a  lease,  whether  in  writing 
or  not,  has  no  express  stipulation  between 
the  parties  with  regard  to  the  notice  to  be 
given  in  order  to  determine  the  tenancy. 
But  where  the  parties  have  come  to  a  con- 
tractual agreement  as  to  the  notice,  then 
such  notice  must  be  determined  by  con- 
tract and  not  "  by  law."  In  the  case  of  a 
tenancy  from  year  to  year,  which  arises 
from  the  fact  of  the  tenant  holding  over 
or  under  an  agreement  which  is  not  car- 
ried out,  and  wherever  a  tenancy  from 
year  to  year  arises  by  implication  of  law, 
it  is  a  further  implication  of  law  that 
half  a  year's  notice  must  be  given,  but  that 

(7)  2  Car.  &  K.  9. 

(8)  1  You.  &  C.  401.  409. 

(9)  11  Q.B.  Rep.  23;  17  Law  J.  Rep.  Q.B.  81. 

(10)  1  Q.B.  Rep.  247 ;  10  Law  J.  Rep.  M.C. 


55. 


(11)  6  Term  Rep.  224, 
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must  be  where  the  notice  expires  with  the 
year  by  reason  of  law — ^that  is,  by  law.  So 
also  where  there  is  a  written  contract  which 
constitutes  a  tenancy  from  year  to  year, 
but  is  silent  as  to  the  notice  required  to 
determine  the  tenancy,  then  by  implication 
of  law  the  notice  must  end  with  the  year  of 
the  tenancy.  But  where  the  parties  have 
agreed  that  the  tenancy  is  to  determine 
upon  a  certain  notice,  then  such  deter- 
mination will  not  arise  ''  by  law,"  but  by 
reason  of  contract.  The  antithesis  to  the 
words  "by  law"  in  this  section  is  "by 
contract."  The  tenancy  in  that  case  is  not 
determined  by  law,  but  by  contract,  and 
consequently  is  not  within  section  33.  It 
therefore  follows  that  the  parties  can,  by 
specific  agreement,  take  the  case  out  of  the 
Act ;  and  even  after  a  tenancy  has  been 
created  they  can  agree  that  the  section 
shall  not  apply.  Here  there  was  an  ex- 
press contract  between  the  parties  with 
regard  to  the  notice  to  be  given,  and  there- 
fore the  Act  does  not  apply.  It  is  not 
necessary  on  this  occasion  to  construe  the 
oontract.     The  appeal  must  be  dismissed. 

Baggallat,  L.J. — I  am  of  the  same 
opinion.  The  section  is  to  come  into 
operation  in  the  case  of  a  tenancy  created 
either  before  or  after  the  commencement 
of  the  Act  Where  a  half-year's  notice, 
expiring  with  a  year  of  tenancy,  is  by 
law  necessary  and  sufficient  to  determine 
a  tenancy  from  year  to  year,  and  the 
landlord  and  tenant  in  writing  agree  that 
the  section  shall  not  apply,  then  a  half- 
year's  notice  is  to  continue  to  be  suffi- 
cient. Now  what  is  a  half-year's  notice  1 
It  is  one  which  arises  by  implication 
of  law  in  a  case  where  no  contract  has 
been  made  between  the  parties  as  to 
the  notice  to  be  given.  The  words  "  by 
law"  are  used  to  draw  a  distinction  be- 
tween the  cases  where  there  is  a  notice 
agreed  upon  sufficient  to  determine  the 
tenancy  and  where  there  is  none.  I  think 
the  view  taken  by  Lord  Coleridge  in  WU- 
kinson  v.  Calvert  (2),  so  far  as  the  circum- 
stances of  that  case  are  concerned,  is  based 
upon  the  distinction  which  has  been 
pointed  out  in  the  pi*e8ent  case.  The  other 
cases  cited  do  not  appear  to  throw  any 
light  upon  the  matter,  but  depend  upon 
the  question  whether  the  notice  is  to  be 


calculated  from  feast-day  to  feast-day,  or 
whether  the  word  "  months  "  means  lunar 
or  calendar  months. 

Bowsx,  L.J. — I  am  of  the  same  opinion. 
Section  33  applies  only  to  cases  whoe 
half  a  year's  notice  is  "  by  law  "  neoessaiy 
and  sufficient  to  determine  the  tenancy 
from  year  to  year.  Such  a  notice  is  by 
law  necessary  and  sufficient  only  in  cases 
where  the  parties  have  not  otherwise  made 
provision  as  to  the  notice.  If  they  have 
made  such  provision,  then  the  notice  does 
not  depend  upon  any  implication  of  law, 
but  upon  a  special  contract.  The  section, 
where  there  is  no  express  agreement  be- 
tween the  parties,  really  converts  the 
ordinary  half  a  year's  notice  into  a  year's 
notice. 

Appeal  dismiued. 


Solicitors— -Bowlings,  Foyer  &  Hordem,  for 
plaintiff;  Pitman  k  Sons,  agents  for  lliomas 
Sykes,  Harrogate,  for  defen^mt. 


[IN  THE  COURT  OF  APPEAL.] 

Feb  27   f  ^^  P^^^  MILES ;  in  re  isulCA.* 

Stoppage    in   transitu — DeMiinalion — 
Commission  Agent — Goods  ordered  to  Port 
for   Shipment  Abroad  —  Bankruptcy    of 
Commission  Agent. 

Where  a  commission  agent  ordered  goods^ 
bought  by  him  of  a  firm  at  Northampton 
in  pursuance  of  instructions  from  his 
principals  in  Jamaica,  to  be  sent  to  ship- 
ping agents  at  Southampton  for  shipment 
by  a  steamer  named,  with  marks  on  the 
cases  shewing  tJtat  they  were  going  to 
Jamaica  as  in  previous  transactions,  it 
was  held  that  the  destination  of  the  goods 
was  Southampton,  so  that  the  vendors,  on 
the  commission  agent  becoming  insolvent, 
had  no  right  of  stoppage  in  transitu  upon 
the  goods  arriving  in  Jamaica, 

Apiieal  of  the  trustee  from  the  order  of 
Mr.  Registi'ar  Brougham  ordering  the  pro- 
oeeds  of  goods  to  be  paid  to  Turner  k  Ca 

*  Gfram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Lindley,  L.J. 
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The  bankrupt,  who  traded  as  Elkin  & 
Co.  in  London,  was  employed  by  Morrice 
&  Co.,  of  Kingston,  Jamaica,  to  bay  boots 
and  shoes  for  them,  as  commission  agent, 
from  Turner  &  Co. 

On  the  3rd  of  July,  1883,  the  bankrupt 
wrote  to  Turner  &  Co.,  of  Northampton, 
two  orders  for  boots  for  the  mark  "E.  M., 
Kingston,  Jamaica,"  to  be  paid  for  by  six 
months  bills  on  the  bankrupt. 

On  the  11th  of  September  the  bankrupt 
instmcted  Turner  <Sc  Co.  to  forward  the 
boots  so  ordered  in  numbered  packages, 
bearing    the    mark,   to   Dunlop   &    Co., 
Southampton,  for  shipment  per  MoaelUy 
and  to  advise  Dunlop  &  Co.  with  particu- 
lars for  clearance.     Turner  &  Co.  accord- 
ingly forwarded    the    goods,   instructing 
Dunlop    ds    Co.    to    "forward    them    as 
directed,"  and  giving  them  the   particu- 
lars with  destination  and  consignee    in 
blank,  and  paid  the  carriage  to  South- 
ampton.   They  also  sent  the  invoices  to 
the  bankrupt,  who  instructed  Dunlop  & 
Co.  that  the  consignees  were  Morrice  &  Co. 
and  the  destination  Jamaica.     The  goods 
were  shipped,  the  bankrupt  being  described 
on  the  bills  of  lading  as  consignor  and 
Morrice  &  Co.  consignees.    While  the  ship 
was  on  the  sea  Turner  &  Co.  heard  that 
the  bankrupt  had  suspended  payment,  and, 
as  they  knew  from  previous  dealings  that 
goods  so  marked  would  go  to  Morrice  & 
Co.  in  Jamaica,  had  the  goods  stopped  at 
Kingston.    The  goods,  on.  the  adjudication, 
were  sold  and  the  proceeds  deposited  to 
abide  the  decision. 

Asjdand,  for  the  trustee. — The  vendors 
had  no  right  to  stop  the  goods  in  transUUf 
because  the  transit  as  between  them  and 
the  bankrupt,  the  purchaser  from  them, 
was  at  an  end  at  Southampton.  The 
vendors  happened  to  know  that  the  goods 
were  going  to  Jamaica  after  leaving  South- 
ampton, but  that  was  no  part  of  their 
transaction  with  the  bankrupt,  and  was 
purely  accidental.  He  cited  Dixon  v. 
Baldwen  (1),  Valpy  v.  Gribscn  (2),  and 
Kendal  v.  Marshall  (3).    Ajb  to  the  bank- 

(1)  5  Eaft,  175. 

(2)  4  Com.  B.  Rep.  837 ;  16  Law  J.  Rep.  C.P. 
241. 

(3)  52  Law  J.  Bep.  Q.B.  313 ;  Law  Rep. 
11  Q.B.  D.  356. 
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rupt  being  a  principal  as  between  him  and 
Turner  &  Co.,  he  cited  Ireland  v.  Living^ 
ston  (4)  and  Elbinger  Actien  GeselUchaft 
V.  Claye  (5). 

S,  Woolf,  for  Turner  <b  Co. — Both  parties 
contemplated  Jamaica  as  the  terminus. 
There  was  in  effect  an  instruction  by  the 
bankrupt  to  Turner  k  Co.  to  forward  the 
goods  to  Dunlop  k  Co.  for  shipment  to 
Jamaica.  No  fresh  destination  was  given 
to  the  goods  by  the  bankrupt  The  pay- 
ment of  the  carriage  by  Turner  db  Co.  to 
Southampton  only  does  not  prevent  this 
inference.  He  cited  In  re  Love  ;  ex  parte 
Watson  (6)  as  to  knowledge  of  the  desti- 
nation,  and  Ex  parte  Hosevear  China  Clay 
Company  (7)  and  Rodger  v.  Comptoir 
d^Eacompte  de  Paris  (8). 

Brett,  M.R. — The  question  in  these 
cases  is  on  which  side  of  a  very  fine  line 
the  facts  fall.  The  meaning  of  the  relation 
between  Morrice  k  Co.  and  the  bankrupt 
as  a  commission  agent  was  that  the  bank- 
rupt was  to  buy  goods  as  principal  from 
Turner  k  Co.  and  sell  them  again  as  prin- 
cipal to  Morrice  k  Co.,  but  that  the  Innk- 
rupt  undertook  to  sell  them  again  at  the 
same  price  as  he  gave  for  them  phis  an 
agreed  commission.  The  relation  between 
Turner  k  Co.  and  the  bankrupt  was  that 
of  vendor  and  purchaser.  The  instmctions 
from  Morrice  k  Co.  to  the  bankrupt  were 
not  to  buy  boots  from  any  one  but  from 
Turner  k  Co.  The  business  interpretation 
of  the  mark  to  be  placed  on  the  goods  is 
not  that  Turner  k  Co.  were  to  forward 
them  to  Jamaica,  but  by  the  letter  of  the 
11th  of  September  the  bankrupt  orders 
them  to  be  sent  to  "  Dunlop  k  Co.,  South- 
ampton, for  shipment  per  Moselle,  advising 
them  with  particulars  for  clearance."  Is 
this  an  order  to  forward  the  goods  to  their 
destination  in  Jamaica  1  Sending  them  to 
their  destination  means,  in  my  opinion, 
sending  them  to  a  particular  place  to  a 

(4)  41  Law  J.  Rep.  Q.B.  201 ;    Law  Rep. 
6  H.L.  395. 

(5)  42  Law  J.  Rep.  Q.B.   151 ;    Law  Rep. 
8  Q.B.  313. 

(6)  46  Law  J.  Rep.  Bankr.  97;  Law  Rep. 
5  Ch.  D.  35. 

(7)  48  Law  J.  Rep.  Bankr.  100;  Law  Rep. 
11  Cb.  D.  660. 

(8)  38    Law   J.  Rep.  P.O.  30 ;    Law    Rep. 
2  P.O.  393. 
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particular  person,  and  not  sending  them  to 
a  particular  place  without  saying  to  whom. 
Turner  &  Co.  took  this  view  of  the  trans- 
action, because  they  left  blank  the  columns 
for  destination  and  consignee  in  the  par- 
ticulars which  they  forwarded. 

Upon  these  facts  I  think  the  case  comes 
within  Dixon  v.  Baldwen  (1).  In  tho 
words  of  Lord  EUenborough  in  that  case 
— '^  The  goods  had  so  far  gotten  to  the 
end  of  their  journey  that  they  waited  for 
new  orders  from  the  purchaser  to  put 
them  again  in  motion  and  communicate 
to  them  another  substantive  destination, 
and  that  without  ordei's  they  would  con- 
tinue stationary."  That  seems  to  me  to 
be  the  upshot  of  what  was  done  from  the 
business  point  of  view. 

The  case  seems  to  me  also  to  come 
within  Valpy  v.  Gibson  (2),  or  at  all 
events  within  the  dictum  of  Chief  Justice 
Wilde  when  he  said — "  Though  the  de- 
fendants knew  the  goods  were  to  be  sent 
to  Valparaiso,  and  so  informed  Leech, 
Harrison  k  Co.  when  they  forwarded  them 
to  Liverpool,  yet  Leech,  Harrison  k  Co. 
could  not,  simply  on  that  information, 
forward  the  goods  to  Valparaiso,  but 
they  held  them  subject  to  such  orders  as 
Brown  might  give  as  to  forwarding  them 
to  Valparaiso  or  elsewhere,  and  the  tran- 
sitti8  was  consequently  at  an  end  as  soon 
as  the  goods  came  to  the  hands  of  Leech, 
Harrison  k  Co."  Upon  mercantile  law  a 
dictum  of  Chief  Justice  Wilde  is  a  strong 
authority,  and  this  passage  has  always 
been  so  considered. 

I  do  not  think  that  In  re  Love;  ex  parte 
Watson  (6)  is  to  the  contrary.  That  de- 
cision is,  I  think,  founded  on  the  assump- 
tion that  the  purchaser  directed  the  vendor 
to  send  the  goods  straight  from  the  place 
of  manufacture  to  Shanghae.  This  is  not 
like  the  present  case.  It  is  on  the  other 
side  of  the  line ;  but  this  case  is  on  the 
same  side  of  the  line  as  Dixon  v.  Baldwen 
(1).  I  think,  therefore,  that  the  decision 
of  the  Begistrar  must  be  overruled. 

Baggallat,  L.  J.,  concurred. 

LiNDLEY,  L.  J.,  concurred. — The  principle 
to  be  applied  was  well  laid  down  in  Kendal 
V.  MarslhaU  (3).  There  was  not,  as  in  In 
re  Love ;  ex  2>f^rte  Wa4son  (6),  a  bargain 


that  the  goods  should  go  straight  to 
Jamaica.  In  that  case  the  seller  could 
have  obtained  an  injunction  to  restrain 
the  goods  from  going  anywhere  else,  but 
in  the  present  case  the  sellers  could  not 
have  prevented  the  buyer  from  sending 
the  goods  where  he  pleased  after  »Soath- 
ampton. 

Appeal  aUowed,  Leave  to  appeal  to 
the  House  of  Lords  refused  on  the 
ground  that  a  question  of  fact  only 
was  involved. 


Solicitois— Spyer  k.  8on,  for  trustee ;  G.  A.  Ban- 
nister, for  respondents. 


{LONDON  AND  TOBKSHIRE  BANK- 
ING COMPANY  V.  BELTON, 
ROSS,  AND  OTHERS  {dainir 
ants). 

Landlord  and  Tenant  —  Distress  for 
Rent — LiahUity  of  agisted  Stock  to  Dis-" 
tress — 46  <i&  47  Vict.  c.  61  {AgricuUural 
Holdings  Act,  1883),  *.  ^6—*' Fair  priee." 

By  section  i^  of  the  AgricuUural  Hold- 
ings Act,  1883  (46  dc  47  Vict.  c.  61),  a  limi- 
tation  is  imposed  on  a  landlord's  right  to 
distrain  for  rent  in  respect  of  live  stock 
agisted  on  the  demised  premises,  and  if 
sudi  stock  has  been  taken  in  by  the  tenant 
to  he  fed  at  a  fair  price  agreed  to  he  paid 
by  the  ovoner,  and  it  is  distrained,  there 
s)iall  not  he  recovered  by  such  distress  a 
sum  exceeding  the  amount  of  the  price  so 
agreed  to  he  paid  for  the  feeding  /  .  .  .  and 
if  part  of  such  price  has  been  bona  Jide  paid 
to  the  tenant  under  the  agreement,  then 
the  distress  can  only  he  to  the  full  extent  of 
the  price  remaining  unpaid. 

Stock  having  been  agisted  under  a  bona 
Jide  agreement  on  fair  terms,  not  in- 
volving the  payment  of  money,  ^'H.M^ 
thai  fair  *' price"  meant  *' equivalent," 
and  not  necessarily  money,  arid  that  the 
stock  was  protected  under  such  agreement 
by  virtue  of  ^te  section. 

This  was  an  appeal  from  the  County 
Court  Judge  of  Nottinghamshire  on  his 
decision  upon  an  interpleader  issue.    Two 
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cows  belonging  to  one  Smith  were  seized 
in  a  distress  tor  rent  by  the  landlord  of 
the  farm  upon  which  they  were  being 
agisted.  The  agreement  for  agistment 
between  Smith  and  the  tenant  of  the 
farm  was  a  bona  fde  and  fair  agreement, 
and  was  to  the  effect  that  the  tenant 
should  have  the  milk  of  the  cows  as  the 
equivalent  for  finding  them  pasture  for  a 
certain  time.  The  landlord  claimed  the 
right  to  seize  and  sell  the  cows  under  the 
distress,  notwithstanding  the  Agricultural 
Holdings  Act^  1883,  s.  45,  on  the  ground 
that  the  protection  afforded  by  that  sec- 
tion extended  only  to  cases  whera  the 
cattle  were  being  agisted  under  an  agree- 
ment for  the  payment  of  a  faxc  price  in 
money  by  the  owner  to  the  tenant. 

The  County  Court  Judge  held  that  the 
section  applied  where  the  payment  for 
agistment  was  agreed  to  be  made  other- 
wise than  in  money. 

Joseph  Tanner  shewed  cause,  on  behalf 
of  the  owner  of  the  cows,  against  the  rule 
obtained  to  set  aside  this  judgment. — 
"Price"  is  not  necessarily  money.  It 
is  enough  if  the  defence  of  payment  could 
be  pleaded,  as  it  could  here,  if  the  owner 
were  sued  by  the  tenant.  "  Payment  in 
cash"  in  the  Companies  Act,  1867,  s.  25, 
has  been  held  to  be  satisfied  by  a  bona 
Jide  transaction  not  involving  actual 
money  payment — Spargo's  Case  (1)  and 
lVhite'8  Case  (2).  It  is  submitted  that 
the  absence  of  an  agreement  to  pay  in 
money  does  not  prevent  the  section, 
which,  in  principle,  is  applicable,  from 
applying. 

(7.  Dodd,  contra, — The  rights  of  landlords 
are,  by  section  60,  saved,  except  where  ex- 
pressly taken  away ;  so  section  45  must  be 
construed  strictly.  "Price"  ordinarily 
means  money,  and  other  words  in  the  sec- 
tion shew  that  it  is  so  limited  here.  How 
otherwise  is  a  *'sum  not  exceeding  the 
amount  of  the  price  "  to  be  calculated — 
or  "sum  equal  to  the  price "1  The  Act 
^ves  the  landlord  the  value  of  the  agist- 
ment contract^  and  its  intention  was  to 


'  (1)42  Law  J.  Bep.  Chanc.  488;  Law  Kep. 
8  Ch.  App.  407. 

•  (8)  48  Law  J.  Rep.  Chano.  820;  Law  Rep. 
18  Ch.  D.  611. 
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avoid  all    complications,  and  deal   with 
money  payments  only. 

Lord  CoLERinaE,  C.J. — ^This  case  has 
been  ingeniously  argued,  and  the  question 
arising  upon  the  construction  of  an  Act 
of  Parliament  is  one  upon  which  I  give 
the  beet  opinion  I  can  form,  being  at  the 
same  time  wiUing  that  if  it  be  thought  fit 
the  matter  may  be  further  discussed  in 
the  Court  of  Appeal.  I  think  that  the 
County  Court  Judge  was  right.  The 
simple  question  is  whether  the  "  fair  price  " 
in  section  45  of  the  Agricultural  Hold- 
ings Act,  1883,  "  agreed  to  be  paid  "  for 
agistment  of  stock  is  really  to  include 
agreements  for  barter  as  well  as  for  pay- 
ment in  cash.  The  County  Court  Judge 
has  found — and  I  see  no  difficulty  in 
accepting  his  finding — that  such  agreements 
are  very  common  in  the  county  where 
he  is ;  and,  if  this  be  true  as  to  large  por- 
tions  of  the  country,  it  is  observable  that 
the  provisions  of  the  Act  would  be  nar^ 
rowed  considerably  were  we  to  decide 
contrary  to  his  judgment  upon  the  mean- 
ing of  the  words :  for  where  no  question 
of  bo7ui  fides  arose,  the  Act  would  never- 
theless fail  to  give  relie£  Now,  what 
does  "price"  meanf  In  ordinary  collo- 
quial language  "price"  does  not  always 
mean  "money,"  and  "fair  price"  is  not 
necessarily  an  adequate  sum  of  current 
coin :  it  may  be  used  where  the  result  of  a 
transaction  is  that  a  man  gave  a  fair 
equivalent  for  what  he  got.  Now  here 
the  Act  says,  if  the  person  have  made  a 
fair  bargain  as  to  his  cattle  being  agisted, 
certain  consequences  follow.  He  is  not 
to  have  his  cattle  taken  from  him  by  the 
landlord,  except  to  the  extent  to  which  he 
has  agreed  to  give  the  fair  price,  or  equi- 
valent, so  long  as  and  so  far  as  it  remains 
unpaid.  So  in  construing  this  Act,  as 
the  matter  must  have  been  known  to  the 
Legislature,  I  think  that  we  should  ^ve 
the  widest  effect  to  the  statute :  I  think 
that,  reasonably  construed,  the  words  mean 
what  the  County  Court  Judge  has  held. 

There  are,  no  doubt,  words  and  expres- 
sions in  favour  of  Mr.  Dodd's  contention 
that "  price  "  means  money  and  nothing  else ; 
but  they  are  not  conclusive ;  and  for  the 
reasons  I  have  given  I  think  this  mle 
must  be  discharged. 

4  D 
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Mathew,  J. — I  am  of  the  same  opinion. 
I  cannot  gather  from  the  section  itself 
the  slightest  evidence  of  the  intention  of 
the  Legislature  being  that  the  contract 
must  be  for  money  only;  and  I  should 
hesitate  to  say,  that  if  a  small  part  of  an 
agistment  agreement  was  a  barter,  and 
the  rest  was  money,  the  section  would  not 
apply  to  the  whole. 

I  think  that  ''£Bkir  price"  means  equi- 
valent, the  object  being  to  prevent  collu- 
sion between  the  tenant  and  the  owner  of 
cattle  agisted,  and  this  is  perfectly  secured 
by  the  interpretation  of  the  section  given 
by  the  Clounty  Court  Judge,  and  which  I 
think  we  should  uphold.  I  agree  that 
the  decision  may  be  the  subject  of  further 
appeal,  if  thought  fit. 

Rule  discharged. 


Solicitors— A.  F.  &  R.  W.  Tweedie,  agents  for 
Shirley  k  Blackbume,  Doncaster,  for  land- 
lord; Finnis  &  Wylie,  agents  for  Verity  & 
Baddiley,  Thorne,  for  claimant. 


[IN  THE  COURT  OF  APPEAL.] 

Tthb  guardians  of  thehol- 

1885#     J      born  union  v.  the  guar- 

May  9, 12.  I      dians    of  thb   ohertsey 

L       UNION. 

Practice — Court  of  Appeal — Case  stated 
—Baines's  Act  (12  ^  13  Vict.  c.  45),  *.  11 
— Ri^hl  to  appeal  without  Leave — Judica- 
ture Actf  1873, «.  19 — Poor  Lato^Removal 
— Settlement  of  Children. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Kep.  M.C.  137.] 
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Bankruptcy. 

1885 
August 

Gift  of  Chattels^EeterUion  of  Posses' 
sion  hy  Donor. 

In  order  to  make  cm  effectual  gift  of 
chattels  there  must  be  on  immediate  present 
gift  of  the  chattels^  and  not  merely  an  ftv- 
pression  of  vntevUion  to  make  a  future 

gifi. 

Per  Cave,  J. — Retention  of  possession  by 
the  donor  of  a  chattel  is  not  condueive 
proof  that  there  is  no  immediate  present 
gift  by  him  of  the  chattels 

This  was  a  motion  on  behalf  of  Tom 
Kidgway,  an  in&nt,  by  his  next  Mend,  for 
an  order  restraining  t^e  trustee  in  bank- 
ruptcy of  Colonel  Kidgway  from  selling  oer* 
tain  port  wine,  and  that  the  wine  should  bo 
delivered  by  the  trustee  to  the  applicant 

There  was  a  similar  motion  on  behalf  of 
Alice  Ridgway. 

The  applicants  were*  the  children  of  the 
bankrupt,  and  resided  with  him  at  Shep- 
legh  Court,  his  private  residence.  At  the 
date  of  the  bankruptcy,  which  occurred  in 
1885,  the  wine  in  question  waa  in  the 
cellars  at  Sheplegh  Court,  and  was  taken 
possession  of  by  the  trustee. 

The  facts  and  arguments  sufficiently  ap- 
pear from  the  judgment. 

Sidney  Woolf,  for  the  applicants,  in  sup- 
port of  the  motions. 

Herbert  Reed,  for  the  trustee,  contra. 

The  following  authorities  in  addition  to 
the  cases  dted  in  the  judgment  were  r&- 
ferred  to — Bourne  v.  Fosbrooke  (1);  2 
Man,  &  Gr.  Rep.  691,  note  (a) ;  and  Kenfs 
Commentaries,  vol.  ii.  s.  438. 

Cur.  adv.  wdt. 

Cave,  J.  (on  August  11),  delivered  judg- 
ment.— This  is  a  motion  for  an  order  re- 
straining the  trustee  in  bankruptcy  firom 
selling  certain  port  wine. 

There  is  a  motion  first  on  bdialf  of 
Alice  Ridgway,  and  secondly  oa  bdialf 
of  Tom  Ridgway. 
^  The  wine  in  question  is  claimed  by  the 

(1)  18  Com.  B.  Rep.  K.S.  6U;  84  Lav  J« 
ttep.  C.P.  164. 
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applicants  as  a  gift  from  their  father,  the 
tiankrupt. 

In  order  to  make  out  such  a  gift  aa  will 
entitle  the  applicants  to  Bucceed  they  must 
shew  circumstances  from  which  an  inten- 
tion of  making  an  immediate  present  gift 
may  reasonably  be  inferred.  Circum- 
stances from  wluch  an  intention  of  making 
a  future  gift  may  reasonably  be  inferred 
will  not  be  sufficient. 

It  is  contended  for  the  trustee  that 
change  of  possession  from  the  donor  to  the 
donee  must  be  shewn,  and  that  no  property 
passes  so  long  as  the  subject  of  the  gift 
remains  in  the  possession  of  the  donor — 
Irons  V.  SmaUpUee  (2)  and  Shower  v. 
PUck  (3).  On  the  other  hand,  it  is  said 
that  the  principle  laid  down  there  goes  too 
far,  and  has  been  disapproved  of  by  Baron 
Parke  in  Ward  v.  Audland  (4),  by  Mr. 
Justice  Crompton  in  Winter  v.  Winter  (6), 
and  by  Baron  Pollock  in  In  re  Harcourt  (6). 

I  am  of  opinion  that  it  is  going  too  far 
to  say  that  retention  of  possession  by  the 
donor  is  conclusive  proof  that  there  is 
no  immediate  present  gift,  although  un- 
doubtedly, unless  explained,  or  its  effect 
destroyed  by  other  circumstances,  it  ia 
strong  evidence  against  the  existence  of 
such  an  intention. 

The  applicants  must,  however,  prove 
dicumstances  from  which  it  can  fairly  be 
inferred  that  the  donor  intended  to  make 
an  immediate  gift,  so  that  the  thing  given 
them  ceased  to  be  the  donor's  and  became 
the  property  of  the  donees.  It  is  not 
enough  to  prove  circumstances  from  which 
the  proper  inference  is  that  the  donor  ix^ 
tenc^  to  make  a  gift  in  the  future,  but  so 
that  until  something  future  was  done  to 
complete  the  gift  he  should  retain  control 
over  the  thing  intended  to  be  given. 

I  may  at  once  dispose  of  most  of  the 
affidavits.  The  reputation  in  the  family 
and  among  the  friends  that  it  was  Tom's 
or  Alice^s  wine  proves  very  little.  Such  a 
reputation  would  arise  from  the  expression 
of  his  intention  by  the  donor,  whether  it 


(2)  2  B.  &  Aid.  561. 

(3)  4  Sxch.  Rep.  478 ;  nam,  Skarr  v.  Pileh, 
19  Law  J.  Bep.  Exch.  118. 

(4)  16  Mee  &  W.  862,  at  p.  871. 

(5)  4  Law  Times,  N.S.  639. 

(6)  31  W.a  678. 


MICHAlSLMAS  1884  to  MIGHAELlfAS  1885. 


671 


was  an  intention  to  give  at  once  or  at  some 
future  time. 

As  to  Tom's  wine  :  Eighteen  or  twenty 
years  ago,  soon  after  Tom's  birth,  Ck)lonel 
Ridgway  determined  to  lay  down  a  pipe  of 
port,  and  told  the  fiimily  and  his  friends  it 
was  for  Tom.  It  was,  however,  placed  in 
the  colonel's  cellar,  and  remain^  in  his 
possession,  and  occasionally  a  bottle  of  it 
was  tried  to  test  its  condition.  The  bulk 
has  not  been  drunk,  and  ib  not  yet  ready 
to  drink. 

It  is  suggested  that  the  wine  became 
Tom's  when  it  was  first  laid  down — and 
indeed  it  is  clear  that  unless  there  .was  a 
gift  then,  nothing  has  been  done  since  to 
amount  to  one. 

I  think,  however,  that  the  circumstances 
point  to  an  intention  to  give  in  the  future, 
rather  than  to  a  present  gift.  The  wine 
was  useless  to  the  child  while  he  remained 
such,  and  he  must  at  the  time  have  been 
quite  unconscious  of  any  gift  and  quite  in- 
capable of  exercising  any  acts  of  owner- 
ship. Was  it  intended  that  when  the  boy 
got  to  sixteen  or  seventeen  he  should  be 
free  to  drink  it  at  his  pleasure,  or  to  ex- 
change it  for  a  gun,  for  instance,  or  a  horse  1 
I  cannot  think  that  anything  of  the  kind 
was  intended.  In  my  opinion  Colonel 
Kidgway  had  formed  the  intention  of 
giving  it  to  his  son  at  some  future  time 
vrithout  fixing  in  his  own  mind  when  that 
time  should  arrive,  and  had  determined  in 
the  meantime  to  retain  the  control  over  it 
and  the  power  of  dealing  with  it  as  cir- 
camstances  miffht  require. 

As  to  Alice  s  wine  :  Having  expressed 
his  intention  of  giving  Tom  a  pipe  of  port. 
Colonel  Bidgway  seems  to  have  thought  it 
only  fair  to  his  eldest  daughter  that  she 
also  should  have  some  wine,  and  he  ex- 
pressed his  intention  of  giving  her  certain 
wine  in  his  ceUar  which  was  then  in  par- 
ticular bins.  His  original  intention  was, 
as  he  says,  to  give  the  wine  to  Alice  and 
Jane  jointly,  but  he  only  expressed  the  in* 
tention  of  giving  the  wine  to  Alice ;  and  so, 
contrary  to  his  real  intention,  the  wine 
acquired  among  his  family  and  friends  the 
reputation  of  being  Alice's,  and  not  Alice's 
and  Jane's.  Beyond  the  expression  of  in- 
tention nothing  was  done  to  change  the 
property.  The  wine  remained  in  Colonel 
Ridgway's  cellar  and  under  his  control; 
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and  though  it  was  onoe  moved,  yet  that 
WAS  not  done  with  any  reference  to  the 
gift,  but  simply  for  the  more  convenient 
arranging  of  the  wine  in  Colonel  Ridg- 
way's  cellar.  The  wine  is  still  immature, 
and  only  a  small  part  of  it  has  been  con- 
sumed—  consumed  by  Colonel  Eidgway 
and  his  friends,  for  the  young  lady  does 
not  drink  port.  Here,  agaiu,  if  there  was 
any  present  immediate  gift,  it  was  made 
when  Colonel  Bidgway  expressed  the  in- 
tention of  giving  it,  and  when  Alice  was 
a  child,  for  nothing  has  been  done  since  in 
any  way  to  carry  out  the  intention  or  to 
complete  the  gift  if  it  was  then  imperfect. 

I  feel  myself  compelled  to  come  to  the 
same  conclusion  in  this  case  as  in  the  case 
of  Tom's  pipe,  and  for  the  same  reasons. 
If  Alice  had  married  I  think  Colonel 
Kidgway  would  have  completed  the  gift  by 
sending  the  wine  to  her ;  but  I  thii]^  that 
both  his  and  her  understanding  of  the  so- 
called  gift  was  that  she  was  not,  without 
some  future  consent  on  his  part»  to  be  at 
liberty  to  sell  it  or  give  it  away,  but  that 
so  long  as  she  remained  a  member  of  his 
household  the  wine  as  it  matured  was  to 
be  consumed  by  the  family  in  the  ordinary 
way. 

In  my  judgment  there  never  was  in 
either  case  any  intention  on  the  part  of 
Colonel  Hidgway  of  making  a  present  im- 
mediate gift ;  and  both  applications  must 
be  refused,  with  costs. 

Motion  refused,  with  coats. 


Solicitorg — Parker,  Garrett  k.  Parker,  for  trus- 
tee ;  Anderson  k  Son,  for  applicant. 


In  re  Andrews;  ex  parte 

THE  DEBTOR. 


Bankruptcy.  1 
1885.        ^ 
Aug.  4.      J 

Bankruptcy — Practice — Judgment  Sum- 
mons  be/ore  Court  not  having  Bankruptcy 
Jurisdiction — Transfer  to  Court  having 
Bankruptcy  Jurisdiction — Notice  to  Judg^ 
ment  Debtor  of  Application  for  Receiving 
Order-'Debtors  Act,  1869  (32  ik  33  Via. 
c.  62),  s.  5^Bankruptcy  Act,  1883  (46  d: 
47  Vict.  c.  62),*.  103,  sub-s.  S—AddUional 
Bankruptcy  Rules,  4th  of  March,  1885, 
ruU  268  (1)  (a). 

Where  the  Judge  of  a  Court  not  having 
jurisdiction  in  bankruptcy,  to  whom  an 
application  to  commit  a  judgment  debtor  is 
made  under  section  6  of  the  Debtors  Aet^ 
1869,  transfers  the  matter  in  pursuance  of 
rule  268  (1)  (a)  of  the  Additional  Bank- 
ruptcy Rules  of  the  ith  of  March,  1885,  to 
a  Court  having  jurisdiction  in  bankrupicy, 
the  functions  of  the  loiter  Court  as  to 
making  a  receiving  order  against  the  judg- 
ment debtor  are  judicial  and  not  minis- 
terial  merely. 

Notice,  therefore,  should  be  given  to  the 
judgment  debtor  of  the  hearing  by  the 
Cofirt  to  which  the  matter  is  transferred 
of  the  application  for  a  receiving  order. 

This  was  a  motion  on  behalf  of  the 
debtor  to  rescind  a  receiving  order. 

On  the  13th  of  May,  1885,  a  judgment 
summons  directed  to  the  debtor  in  respect 
of  a  sum  of  5^.  155.  was  granted  by  the 
City  of  London  Court  under  the  Debton 
Act,  1869,  section  5,  upon  the  application 
of  Goenell  &  Co.,  judgment  creditors  of  the 
debtor. 

The  City  of  London  Court  is  a  County 
Court  not  having  bankruptcy  jurisdiction. 

Upon  the  hearing  of  the  judgment  sum- 
mons on  the  2Qth  of  June,  1885,  the  Judge 
of  the  City  of  London  Court,  being  of 
opinion  that  a  receiving  order  should  be 
made  in  lieu  of  committal,  ordered  that  the 
judgment  summons  and  all  further  pro* 
oeedings  be,  pursuant  to  the  Additional 
Bankruptcy  Rules  of  the  4th  of  March, 
1885,  rule  268  (1)  (a),  transferred  to  the 
Division  of  the  Migh  Court  having  juris* 
diction  in  bankruptcy  (1). 

(1)  Rnle  268  (I)  (a)  of  the  Additional  Baok- 
mptcy  Rules  of  the  4th  of  March,  1885,  pnmdes 
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The  debtor  was  not  present  at  the  hear- 
ing on  the  20th  of  June,  1885. 

On  the  16th  of  July,  1885,  upon  the 
application  of  the  judgment  creditors,  and 
with  their  consent,  a  receiving  order  was 
made  against  the  debtor  by  Smith,  J. 

No  notice  of  this  application  for  a  re- 
ceiving order  was  given  to  the  debtpr. 

Herbert  Reed^  for  the  judgment  debtor,  in 
support  of  the  motion,  submitted  that  the 
receiving  order  should  be  set  aside.  Notice 
of  the  application  for  the  receiving  order 
should  have  been  given  to  the  debtor. 
The  Court  had  to  decide  in  every  case 
whether  it  was  a  proper  one  for  a  receiving 
order,  and  therefore  the  debtor  should  be 
heard. 

Sidney  Wool/,  for  the  judgment  creditors, 
submitted  that  the  effect  of  the  Bankruptcy 
Acty  1883,  section  103,  sub-section  5,  and 
the  Additional  Bankruptcy  Eules  of  the 
4th  of  March,  1885,  rule  268  (1)  (a),  was 
to  render  the  duty  of  the  Court  to  which 
the  proceedings  were  transferred  minis- 
terial merely.  The  Judge  of  the  Court 
from  which  the  proceedings  were  trans- 
feiTed  was  of  opinion  that  a  receiving  order 
should  be  made,  and  this  Court  had  merely 
to  see  that  the  requirements  of  the  Bank- 
ruptcy Act,  1883,  section  103,  sub-section 
5,  were  complied  with.  No  notice  to  the 
debtor,  therefore,  was  necessary. 

Cavb,  J.,  held  that  the  action  of  the 
Court  was  judicial  and  not  ministerial 
merely.  The  Court  had  a  discretion  to 
exerdse  as  to  whether  the  receiving  order 
should  be  made.  The  proper  course  to  be 
taken  in  cases  where  a  transfer  had  taken 
place,  as  here,  was  that  an  appointment 
should  be  obtained  to  hear  the  application 
for  a  receiving  order,  and  notice  of  the 
hearing  should  be  given  to  the  judgment 
debtor.  The  effect  of  the  statute  and  the 
rules  was  to  leave  the  judgment  summons 

as  follows  :'*'  Where  an  application  to  commit 
is  made  to  the  Judge  of  a  Court  not  having  banlt  - 
ruptcy  jnrisdictioD,  and  he  is  of  opinion  that  a 
receiving  order  should  be  made  In  lien  of  com- 
mittal, he  may  order  the  matter  to  be  trans- 
ferred to  the  Court  to  ^rhich  under  the  pro- 
visions of  the  Act  and  Rules  a  bankruptcy 
petition  against  the  debtor  in  relation  to  the 
amount  of  the  judgment  debt  would  at  the  date 
of  the  transfer  be  properly  presented." 
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in  these  cases  as  if  it  was  a  summons 
transferred  to  the  Court  having  jurisdio 
tion  in  bankruptcy,  and  the  Court  upon 
such  transfer  had  a  discretion  to  exercise 
whether  the  receiving  order  should  be 
made  or  not. 

deceiving  order  set  (uide ;  judgment 
summons  cuijoumed  ;  costs  reserved. 


Solicitors — H.  C.  Knight,  for  debtor ;  S.  M.  & 
J.  B.  Benson,  for  judgment  creditors. 


[IN  THE  COURT  OF  APPEAL.] 
J   1     31    I       ^^  ^^  BROAD  AND  BROAD.* 

Costs — Third  Counsel  in  Court  of  Ap- 
peed — Solicitor  and  Client — Sanction  of 
Client — Failure  of  Solicitor  to  warn  Client 
of  probable  DisaUovoanoe, 

Where  a  solicitor  retains  a  third  counsel 
on  the  argument  of  an  appeal  with  the 
client's  sanction,  but  without  warning  him 
that  the  costs  will  probably  be  disallowed 
on  taxation  if  he  be  successful,  the  solicitor 
cannot  recover  the  counseVsfee. 

Appeal  of  Messrs.  Broad  &  Broad  from 
the  decision  of  Field,  J.,  and  Manisty,  J., 
affirming  the  refusal  of  Lopes^  J.,  at 
chambers  to  review  taxation. 

On  a  taxation  of  costs  as  between  solici- 
tors and  client  the  Master  disallowed  the 
fee  of  a  third  counsel  who  had  been  re- 
tained by  the  solicitors  upon  the  argument 
of  an  api)eal  in  which  &e  client  was  ap- 
pellant, which  fee  had  been  disallowed  as 
between  party  and  party.  The  solicitors 
had  informed  the  client  of  their  intention 
of  retaining  a  third  counsel,  and  the  client 
had  assented;  but  the  solicitors  did  not 
warn  the  client  that  he  might,  if  success- 
ful, have  to  pay  the  costs  himself. 

Dunham,  for  the  solicitors. — In  re  Blyth 
and  Fanshawe  (1)  is  distinguishable.   The 

*  Coram  Lord  Esher,  H.R.,  and  Baggallay,  L.J. 
(I)  52  Law  J.   Rep.  Q.B.    186;   Law    Rep. 
10  Q.B.  D.  207 


674 


QUEEirS  BENCH  DIVISIOir. 


pf.a 


In  re  Broad^  -^PP* 

rule  that  shorthand  notes  will  not  be  al- 
lowed as  between  party  and  party  without 
a  special  direction  is  positive — De  la  Warr 
V.  Miles  (2).  As  to  third  counsel  the 
Taxing  Master  has  a  discretion. 

J.  If.  Walton,  for  the  client,  was  not 
called  upon. 

Lord  Esher,  M.R. — A  more  wholesome 
rule  than  that  of  In  re  Blyth  and  Fanahawe 
(1)1  never  heard.  In  that  case  Lord  Justice 
Baggallay  laid  down  that  "  if  unusual  ex- 
pense is  about  to  be  incurred  in  the  course 
of  an  action,  it  is  the  duty  of  the  solicitor 
to  inform  his  client  fully  on  the  subject, 
and  to  point  out  to  him  that  the  additional 
expense  incurred  may  not  be  allowed  to 
him  in  the  eventual  taxation,  whatever 
may  be  the  result  of  the  trial."  In  that 
case  the  unusual  expense  was  the  cost  of 
shorthand  notes.  In  this  case  it  is  the 
cost  of  a  third  counsel  in  the  Court  of 
Appeal.  Is  that  an  unusual  expense) 
Yes ;  it  is  contrary  to  the  usual  practice. 
It  is  not  enough  for  the  solicitor  to  tell  the 
client  that  he  proposes  to  retain  a  third 
counsel  and  to  obtain  his  sanction,  but 
he  must  tell  the  client  the  probable  'effect 
on  the  costs.  I  am  by  no  means  so  sure 
that  the  client  woidd  give  his  sanction  in 
such  circumstances. 

Bagoallat,  L.J. — I  am  of  the  same 
opinion. 

AjypecU  dismissed. 


Solicitors — Broad  &  Broad,  for  solicitors ;  San- 
dom,  KerBey  Sc  Knight,  for  client. 


(2)  51   Law  J.  Bep.  Chanc.  407;  Law  Bep. 
19  Ch.  D.  80. 


[m  THE  COUBT  OF  APPEAL.] 
1885. 
July  31. 
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In  re  dawdt  and  habtcup.^ 


Arbitration — Valuation — Rule  of  Court 
— *^  Agreement  or  Submission  in  Writing  * 
— Common  Law  Procedure  Act,  1854  (17 
d?  18  Vict.  c.  125),  *.  17. 

Wkerey  by  a  written  agreemerU  of  demise 
between  landlord  and  tenant,  the  tenant,  at 
the  expiration  of  the  tenancy,  is  to  be  paid 
the  usual  and  customary  valuation,  the 
persons  making  the  valuation  to  take  into 
consideration  the  state,  condition,  and  usage 
of  the  lands,  and,  if  not  left  in  a  proper 
state,  to  deduct  compensation  for  the  land" 
lord,  and  thereupon  two  valuers,  ap- 
pointed by  the  landlord  and  the  tenatdy 
nominate  an  umpire  who  makes  an  awards 
the  agreement  is  not  an  **  agreement  or 
submission  to  arbitration  in  writing^ 
within  section  17  of  the  Common  Law 
Procedure  Act,  1854,  and  there  is  no  foun- 
dation for  a  rule  of  Court. 

Appeal  of  Dawdy  from  the  decision  of 
the  Ix)rd  Chief  Justice  and  Mathew,  J.^ 
affirming  a  refusal  of  Lopes,  J.,  and  the 
Master  at  chambers  to  make  a  submission 
and  appointment  of  arbitrators  a  role  of 
Court. 

By  a  written  agreement  dated  the  4Ul 
of  October,  1882,  Hartcup  agreed  to  let^ 
and  Dawdy  to  take,  a  farm  in  Suffolk  far 
twelve  years,  determinable,  neverthdess, 
at  Michaelmas  in  any  year  by  six  mont^ 
written  notice  on  either  side.  The  agree- 
ment contained  the  following  clause : — 
''The  tenant  shall  be  paid,  at  the  expi- 
ration of  the  tenancy,  the  usual  and  cus- 
tomary valuation  as  between  outgoing  and 
incoming  tenant,  in  the  same  manner  as 
he  paid  upon  entering  the  premises;  and 
it  is  hereby  mutually  agreed  and  declared 
by  and  between  the  parties  hereto  that 
when  any  valuation  of  the  covenants  shall 
be  made  between  the  tenant  and  the  land- 
lord or  his  incoming  tenant,  the  persons 
making  such  valuation  shall  take  into  con- 
sideration the  state,  condition,  and  usage 
of  the  said  lands  and  premises,  and,  if  not 
left  in  a  proper  and  creditable  state,  shall 
determine  what  sum  of  money  shall  be  paid 

*  Coram  Lord  Esher,  M.B.,  and  BaggaUay, 
L.J. 
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to  the  landlord  as  compenflatioii  therefor, 
and  shall  deduct  such  sum  from  the  amount 
of  the  said  valuation." 

On  the  11th  of  October  (old  Michaelmas 
Day),  1884|  the  term  expired  by  reason  of 
notice  duly  given  bj  Dawdy ;  and  shortly 
before  that  date,  in  accordance  with  the 
custom  of  the  county  of  Suffolk,  two 
valuers  were  appointed  by  Dawdy  and 
Hartcup  respectively.  The  valuers  could 
not  agree,  and  they  appointed  an  umpire. 
The  umpire  held  a  sitting  or  sittings  at 
which  the  valuers  and  the  parties  attended, 
and  witnesses  were  examined  on  both  sides, 
and  subsequently  he  made  and  published 
an  award  in  writing,  awarding  76U.  5«.  9(i. 
to  be  paid  by  Hartcup  to  Dawdy.  This 
award  the  umpire  subsequently  with- 
drew in  favour  of  another  award,  in 
which  the  amount  payable  to  Dawdy  was 
eorrected  to  877Z.  5«.  9i.,  being  116/.  in 
excess  of  the  original  amount.  Thereupon 
Dawdy  took  out  the  summons,  asking  that 
the  submission  in  the  agreement  of  the 
4th  of  October,  1882,  might  be  made  a 
rule  of  Court  with  the  view  of  remitting 
the  matter  to  the  umpire  for  the  correction 
of  the  first  award. 

By  section  17  of  the  Common  Law  Pro- 
oedure  Act,  1854  (17  k  18  Vict.  c.  125), 
it  is  provided  that  ^'eveiy  agreement  or 
submiBsion  to  arbitration  by  consent, 
whether  by  deed  or  instrument  in  writing 
not  under  seal,  may  be  made  a  rule  of  any 
one  of  the  superior  Courts  of  law  or  equity." 

Candy f  for  Dawdy. — The  words  in  the 
agreement^  '^  usual  and  customary  valu- 
ation,'' import  the  appointment  of  two 
yaluers,  and,  in  the  event  of  a  difference 
of  opinion,  an  arbitrator  or  umpire,  ac- 
cording to  the  usual  and  customary  rules 
observed  in  the  county.  The  concluding 
words  of  the  clause  support  this  view  of  its 
meaning,  and  the  subsequent  proceedings 
of  the  landlord  and  the  tenant  carry  it  out. 

He  cited  Tumsr  v.  Gotdden  (1),  In  re 
WiUoox  and  Storkey  {2\  In  re  Hopper  (3), 
and  Bo9  v.  Heleham  (4). 

(1)  43  Law  J.  Bep.  C.P.  60 ;  Law  Rep.  9  C.P. 
57. 

(2)  Law  Rep.  1  C.P.  671. 

(3)  8  B.  Ac  S.  180;  86  Law  J.  Rep.  Q.B.  97; 
Law  Rep.  2  Q.B.  867. 

.  (4)  86  Law  J.  Rep.  Bxch.    20 ;  Law  Rep. 
9  Bzch.  72. 


mCHATffiMAS  1884  lo  MICHAELUAS  1885. 


575 


M.  Mackenzie,  for  Hartcup,  was  not 
called  upon. 

Lord  Esher,  M.B. — The  question  is 
whether  there  is  a  submission  in  writing 
to  arbitration  which  can  be  made  a  rule  of 
Court  under  section  17.  Mr.  Candy,  in 
his  strenuous  and  able  argument,  admitted 
that  there  was  no  submission  in  writing 
unless  it  was  by  the  agreement  of  the 
4th  of  October,  1882.  An  arbitration  ia 
a  proceeding  conducted  according  to  judicial 
rules,  aud  Uie  arbitrator  hears  the  parties 
and  their  evidence.  A  valuation  is  a  pro- 
ceeding in  which  a  person  specially  skilled 
in  the  subject-matter  decides  solely  by  the 
use  of  his  eyes  and  his  knowledge.  The 
agreement  says  that  there  is  to  be  the  usual 
and  customary  valuation,  which  may  be 
made  by  more  than  one  person ;  but  I  can 
see  nothing  in  the  clause  except  that  they 
are  to  be  valuers  and  not  arbitrators.  The 
case  therefore  comes  within  CoUina  v. 
CoUine  (5)  and  Bae  v.  Eelaham  (4),  and 
In  re  Hopper  (3)  is  not  inconsistent  with 
them.  In  that  case  there  was  a  distinct 
provision  in  the  agreement  that  in  case  the 
parties  should  disagree  in  their  valuation 
they  should,  before  proceeding  to  value, 
name  an  umpire,  whose  decision  should  be 
binding.  There  is  no  such  provision  in 
this  agreement,  and  we  cannot  insert  such 
a  provision  unless  it  is  a  necessary  impli- 
cation. As  to  what  happened  after  the 
agreement,  the  appointment  of  an  arbi- 
trator is  not  a  submission;  it  ia  only  a 
consequence  of  such  submission.  The 
decision  of  the  Divisional  Court  was  right. 

Bagoallat,  L.J.,  concurred. 

Appeal  dtsmiseed, 

SoUcitors-^Green  k  Hartcnp,  agents  for  Hart- 
cap  ic  Sons,  BuDgay,  Suffolk,  for  Harteap; 
Storej  Sc  Cowland,  agents  for  Sadd  &  Co., 
Norwich,  for  Dawdy. 


(5)  26  Bear.  806 ;  28  Law  J.  Bep.  Chanc.  184. 
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1885. 

May  2 

Fixtures — Mortgagor  and  Mortgagee — 
Tenancy  created  by  Mortgagor  a^ter  Mort- 
gage— Claim  of  Tenant  to  Trade  Fixtures. 

A  mortgagor  remaining  in  possession  of 
the  mortgaged  premises  let  them  to  a  tenant 
who  brought  in  trade  fixtures : — Held,  that 
the  tenant  was  eiytitled  to  remove  the  fixtures 
as  against  the  mortgagee  as  well  as  against 
the  mortgagor. 

This  was  an  action  brought  for  the  value 
of  certain  fixtures  which  one  Hunt,  who 
afterwards  assigned  them  to  the  plaintiff, 
had  placed  in  a  messuage  of  which  the  de- 
fendant was  mortgagee,  the  facts  appearing 
by  Special  Case  to  be  as  follows  : — 

On  the  1st  of  May,  1878,  by  indenture 
of  mortgage,  one  Henry  Bennett  granted 
and  released  to  the  defendant  the  above* 
mentioned  messuage  to  secure  repayment 
of  500^.  with  interest.  The  messuage  was 
then  occupied  by  a  grocer,  who  carried  on 
his  trade  therein,  and  had  placed  on  the 
ground-floor  the  ordinary  fixtures  used  by 
grocers;  he  afterwards  gave  notice  deter- 
mining his  tenancy,  and  removed  his 
fixtures.  The  mortgagor  Bennett  died 
in  September,  1881,  and  under  his  will 
and  various  mesne  assignments  the  .equity 
of  redemption  ultimately  became  vested  in 
six  persons  as  tenants  in  common.  James 
Hunt,  a  draper  and  haberdasher,  became, 
in  March,  1883,  yearly  tenant  to  them  of 
the  messuage;  and  on  entering  into  pos- 
session he  placed  in  the  shop  certain 
counters,  shelves,  partitions  of  wood  and 
glass,  gas-pipes  and  burners,  bells,  and 
window  blinds,  for  the  purpose  of  his  trade. 
Hunt's  tenancy  was  never  recognised  or 
adopted  by  the  defendant.  Hunt,  in 
August,  1883,  mortgaged  the  fixtures  then 
in  and  upon  the  premises  to  the  plaintifi^, 
together  with  an  undivided  sixth  part 
which  Hunt  had  bought  from  one  of  the 
six  tenants  in  common  in  June,  1883,  in 
the  equity  of  redemption  of  the  premises. 
The  defendant,  in  July,  1884,  under  a 
power  of  sale  contained  in  his  mortgage 
deed,  sold  the  messuage  to  a  purchaser, 
together  with  the  trade  fixtures  placed  in 
the  shop  by  Hunt,  realising  by  the  sale  no 
more  t^an  enough  to  satisfy  his  mortgage. 


The  plaintifT,  before  the  sale,  and  before 
Hunt  gave  up  possession  of  the  premises, 
demanded  the  fixtures  from  the  defendant, 
all  of  which  could  be  removed  without 
injury  to  the  freehold.  The  question  for 
the  opinion  of  the  Court  was  whether  the 
plaintiff  was  entitled  to  recover  the  valoe 
of  the  fixtures,  which  as  between  all  parties 
was  to  be  taken  at  100^. 

Thome,  for  the  plaintiff. — If  the  fixtures 
had  been  placed  in  the  messuage  by  the 
mortgagor  of  the  messuage,  or  by  himself 
and  a  partner,  then  no  doubt  CuUwick  t. 
Swindell  (1)  shews  that  the  fixtures  oould 
not  have  been  removed.  But  the  fixtures 
having  been  placed  there  by  a  tenant,  they 
were  removable  by  him  or  by  any  assignee 
from  him. 

He  referred  to  Keach  v.  HM  (2). 

T.  J.  BuUen,  for  the  defendant— The 
maxim  *' quicquid  planUUur  solo,  wolo 
cedit"  although  it  has  been  relaxed  as 
between  landlord  and  tenant,  applies  still 
as  between  mortgagor  and  mortgagee ;  and 
Hunt,  not  having  become  tenant  till  afler 
the  mortgage  to  the  defendant,  had  no 
valid  tenancy  as  against  the  defendant,  and 
therefore  could  not  be  in  any  better  position 
as  to  the  fixtures  than  Bennett,  the  mort- 
gagor. CuUwick  V.  Swindell  (1),  and  Ex 
parte  Cotton  (3)  which  was  there  cited, 
are  decisive  of  the  question  before  the 
Court. 

He  referred  to  Meux  v.  Jcteobs  (4). 

Thome,  in  reply,  was  stopped. 

Pollock,  B. — I  have  no  doubt  in  this 
case  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  Conrt.  It  is  true  that, 
as  between  a  mortgagor  and  mortgagee, 
the  mortgagee  is  clearly  entitled  to  all 
fixtures  which  are  upon  the  mortgaged 
premises  at  the  time  of  the  mortgage;  and 
it  has  further  been  held  that  if  a  mortgagor, 
or  a  mortgagor  and  his  partner,  bring  trade 
fixtures  upon  the  mortgaged  premises  after 
the  mortgage,  the  fixtures  pass  to  the  mort- 
gagee.    But  the  present  case  is  very  dif* 

(1)  36  Law  J.  Bep.  Ghana  173 ;  Law  Bep% 
3  £q.  249. 

(2)  Dougl.  21. 

(3)  2  Mont.  D.  &  D.  725. 

(4)  44  Law  J.  Bep.  Cba&c  481 ;  Law  Bep. 
7  H.L.  481. 
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ferent.  Hunt,  under  whom  the  plaintiff 
claims,  was  a  stranger  to  the  mortgage  to 
the  defendant.  And  though  Hunt  may  not, 
as  against  the  defendant,  have  heen  strictly 
entitled  to  consider  himself  a  tenant,  yet 
he  was  certainly  not  a  trespasser,  being  in 
occupation  by  permission  of  the  mortgagor, 
whom  the  defendant  had  left  in  possession. 
Why,  under  those  circumstances,  should 
those  fixtures  put  up  by  -Hunt  as  trade 
fixtures  pass  to  the  defendant  1  There 
must,  in  my  opinion,  be  judgment  for  the 
plaintiff  for  100/. 

Manistt,  J. — I  am  of  the  same  opinion. 
The  premises  upon  which  the  fixtures  in 
question  were  placed  were  mortgaged  to 
the  defendant  on  the  1st  of  May,  1878. 
The  mortgagor  was  permitted  by  the  de- 
fendant to  continue  in  possession  and  to 
deal  with  the  property;  and  the  shop  in 
which  these  fixtures  were  placed  was,  in 
March,  1883,  let  by  the  then  owners  of 
the  equity  of  redemption  to  Hunt,  who, 
on  entering  into  possession,  placed  the 
fixtures  in  question  there.  Why  should 
the  defendant  be  in  a  better  position  as 
to  those  fixtures  as  against  Hunt,  and  the 
plaintiff  to  whom  Hunt  assigned  them, 
than  the  mortgagor,  or  those  to  whom  the 
mortgagor's  equity  of  redemption  passed  t 
In  equity,  in  common  justice,  the  defendant 
ought  not  to  be  in  any  better  position ;  and 
I  agree  with  my  brother  Pollock  that  there 
is  nothing  to  warrant  our  holding  that  the 
fixtures  passed  to  the  defendant. 

JvdgtMfntfoT  plaintiff. 


Solicitors -^Church,  Rendell  k  Co.,  agenta  for 
H.  K.  Thorne,  Barnstaple,  for  plaintiff ;  W.  T. 
Watkins,  Aloombe,  Somerset,  for  defendant. 


1885.      1  TBE  QUEEK  V,  THE  JUSTICES  OF 
June  17.  J  DENBIGHSHIRE. 

Paor^-^Valuation  List — Appeal  againtt 
Second  RaU—Ohjeciion  to  Valuation  List 
— Union  Assessment  Committee  Amend- 
meni  Act,  1864  (27  d:  28  Vict.  e.  39),  s.  1. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Bep.  M.C.  142.] 
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[IN  THE  HOUSE   OF   LOBDS.] 
1885.  1  baroness  WENLOCK  AND 

April  20,  21,  23.  >  others  v.  the  river 
May  12.        J    dee  company. 

Company — Company  Incorporated  by 
StattUe — Power  to  borrow — Ultra  vires. 

A  company  was  incorporated  by  Act  of 
Parliament  for  a  particular  object.  The 
incorporating  Act  and  subsequent  amend- 
ing Acts  did  not  expressly  authorise  or 
forbid  the  company  to  borrow.  In  the  year 
1851  an  Act  was  passed  which  empowered 
the  company  to  borrow  for  certain  purposes 
and  in  a  certain  manner  sums  not  exceed- 
ing in  the  whole  50,0002.  Between  1870 
and  1878  the  company  borrowed  upon 
covenant  under  their  seal  large  sums  in 
excess  of  the  amount  of  50,000/.  An  ac- 
tion  having  been  brought  upon  the  covenant 
to  recover  these  sums, — Held  (affirming 
the  decision  of  the  Court  of  Appeal),  that 
the  action  could  not  be  maintained,  for 
that  whether  or  not  the  company  had  by 
implication  power  to  borrow  before  1851, 
they  were  by  the  Act  of  that  year  pro* 
hibited  from  borrowing  except  in  accord' 
ance  with  its  provisions. 

The  decision  in  The  Ashbury  Company 
V.  Kiche  (43  Law  J.  Hep.  Exch.  177 ; 
44  Law  J.  Rep.  Exch.  185;  Law  Rep. 
9  Exch.  224;  ibid.  7  H.L.  653),  ap- 
plies not  merely  to  companies  inoor" 
porated  under  the  Companies  Acts,  but  to 
aU  companies  crectted  by  st<Uutefor  a  par- 
ticular purpose. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  (Brett,  M.R.,  Cotton, 
L.J.,  and  Bowen,  L.J.)  reversing  one  of 
Huddleston,  B. 

By  6  Qeo.  2.  c  30  (public  Act)  Na- 
thaniel  Kinderly,  his  heirs  and  assigns, 
and  such  persons  as  he,  his  heirs  and 
assigns,  should  nominate  and  appoint 
under  seal,  were  appointed  undertakers  of 
the  navigation  of  the  river  Dee,  and  were 
empowered  to  make  and  keep  the  river 
navigable,  and  to  take  and  receive  certain 
dues  and  tonnages. 

Nathaniel  Kinderly  nominated  certain 
persons,  who  agreed  to  raise  a  joint  stock 
capital  of  40,000/.,  and  these  persons  were 
incorporated  by  14  Geo.  2.  c.  8  (public 
Act).     Further   powers    were  conferred 
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upon  the  company  by  26  Geo.  2.  c.  35 
(public  Act)  and  31  Qeo.  3.  c.  88  (public 
Act). 

None  of  these  Acts  expressly  authorised 
or  forbade  the  company  to  borrow. 

By  14  &  15  Vict.  c.  Izzxvii.  s.  24,  the 
company  was  authorised  to  borrow  two 
several  sums  of  25,000^.  each  for  certain 
purposes  and  under  certain  conditions. 
The  section  is  quoted  in  full  in  Lord 
Blackburn's  judgment. 

By  31  Vict.  c.  xxv.  (local  Act)  a  con- 
ditional power  was  given  to  raise  addi- 
tional capital  and  to  borrow  on  mortgage 
a  further  sum  of  25,000^.  This  power 
was  never  exercised. 

The  company  improved  the  Dee  na- 
vigation,  Jd  ^kirned  from  the  rivor 
large  tracts  of  land  of  great  value. 

In  1873  Lord  Wenlock  advanced 
85,000/.  to  the  company  on  mortgage  of 
their  lands,  and  in  the  same  year  a  further 
sum  of  8,000/.  on  a  deed  of  further  charge 
on  the  same  lands.  In  1878  he  took  a 
transfer  of  a  mortgage  upon  lands  of  the 
company  for  60,000/.  executed  in  1870. 
The  said  deeds  of  mortgage  and  further 
charge  were  executed  with  assent  of  all 
the  stockholders  of  the  company  existing 
at  their  respective  dates. 

This  action  was  brought  by  the  appel- 
lants, as  Lord  Wenlock's  executors,  to 
recover  on  the  covenants  in  the  mortgage 
deeds  the  sum  of  173,062/.  11«.  lie/,  with 
interest. 

The  company  raised  the  defence  that  the 
borrowing  had  been  ultra  vires. 

The  action  was  tried  at  Chester  Summer 
Assizes,  1882,  before  Huddleston,  B., 
without  a  jury.  The  Judge  was  of  opinion 
that  the  borrowing  was  uUra  vires,  but 
that  the  company,  having  received  the 
money  and  applied  it  to  their  purposes, 
could  not  repudiate  their  liability  to 
repay  it. 

On  appeal,  the  Court  of  Appeal  gave 
judgment  for  the  appellants  for  25,000/. 
with  interest  (it  being  admitted  that  bor- 
rowing was  authorised  to  that  extent  by 
the  Act  of  14  &  15  Yict  o.  IxxxviL),  and 
also  for  so  much  of  the  sums  advanced  as 
had  been  applied  in  payment  of  debts  or 
liabilities  of  the  company  properly  in- 
curred, with  interest;  the  amounts  to  be 
enquired  into  by  a  special  referee.     The 


judgment  was  without  prejudice  to  any 
action  the  appellants  might  be  advised  to 
bring  for  enforcing  any  equities  against 
the  stocks  or  shares  of  the  company,  or 
any  rights  not  expressly  adjudicated  upon 
thereby. 

^i9^9  Q'C,  and  C.  H.  Anderson^  for 
the  appellants. — Every  oorporation,  prima 
facie,  is  entitled  to  bind  itself  by  d«ed 
under  its  seal  in  the  same  way  as  an  in- 
dividual. If  it  be  constituted  by  charter 
there  is  no  limitation  to  this  proposition ; 
if  by  statute,  it  has  the  power  except  so 
far  as  deprived  thereof  by  statute — IHe 
South  Yorkshire  Railway  Company  v.  The 
Great  Northern  Railway  Company  (1), 
per  Parke,  B.  (in  1853),  The  Eastern 
Counties  Railway  Company  v.  Hawhes 
(2)  (1855),  Thi  Shrewsbury  and  Birming^ 
ham  Railway  Company  v.  The  London 
and  North  Western  RaUway  Company  (3) 
(1857),  Chambers  v.  The  Manchester  emd 
AfUfoid  RaUway  Company  (4)  (1864), 
Taylor  v.  The  Chichester  and  Midhwrst 
Railway  Company  (5)  (1867),  Riche  ▼. 
The  Ashbury  Railway  Carriage  Company 
(6)  (1874),  per  Blackburn,  J.,  in  the  Ex- 
chequer Chamber. 

In  the  last  case  in  the  House  of  Lords 
the  general  proposition  was  not  dii^mted, 
but  it  was  held  that  there  was  an  express 
prohibition  in  the  Companies  Acts. 

Borrowing  powers  were  impliedly  given 
as  necessarily  incident  to  the  objects  of  the 
company  as  defined  by  the  inoorporating 
Act-'The  AUomey^General  v.  The  Great 
Eastern  Railway  Company  (7).  In  case 
of  a  storm  damaging  &e  embankmeni,  it 
might  be  vital  to  get  money  suddenly  in 
any  way  possible.  The  speoal  borrowing 
powers  conferred  by  the  Acts  of  1851  aM 

(1)  9  Ezcb.  Bep.  55;  22  Law  J.  Bep^  Exdb 
805. 

(2)  5  H.L.  Cas.  331 ;  24  Law  J.  Bep.  Cbano. 
601. 

(8)  6  H.L.  Cas.  113;  26  Law  J.  Bep.  Chane. 
482. 

(4)  5  B.  &  8.  588 ;  83  Law  J.  Bep.  Q.B.  268. 

(5)  89  Law  J.  Bep.  Exoh.  217 ;  Law  Bea 

4  H  L  628 

(6)  43  Law  J.  Bep.  Exch.  177 ;  44  ibid. 
185;  Law  Bep.  9  Bzch.  224;  ibid.  7  HJk 
653. 

(7)  49  Law  J.  Bep.  Chanc.  545 ;  Law  B^ 

5  App.  Cas.  473. 
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1868  were  not  inoongistent  with  general 
powen.  The  special  powers  were  of  a 
superior  kind,  and  enabled  the  company 
to  borrow  to  a  limited  amount,  with  a 
Fiarliamentary  charge  in  priority  to  other 
deUs. 

Damy^  Q.C.^  and  A,  E.  Eirby  (ClemerU 
Higgim  with  them),  for  the  respondents. 
—It  is  not  disputed  that  if  a  company  be 
formed  for  trading,  power  to  borrow  is 
necessary,  and  need  not  be  expressly  given. 
Possibly  this  company  might  have  given  a 
charge  to  pay  for  works  Uiey  were  autho- 
rised to  mike—- TA«  AUamey-G^eneral  v. 
The  Great  EcuUm  Bailvoay  Company  (7), 
Caiman  v.  The  EaeUm  Counties  Batkoay 
Company  (8),  Brimelow  v.  Murray  (9), 
CunUffe  Brooks  A  Co.  v.  The  Blackburn 
Benefit  Building  Society  (10),  and  Cham* 
hers  V.  The  M(»nckester  and  Milford  Rail- 
way  Company  (4).  Implied  power  is  im« 
plied  only  when  necessary  for  particular 
purposes,  and  cannot  be  carried  beyond 
what  is  necessary. 

^^^f  Q'O.^  in  reply. — There  was  im- 
plied power  to  borrow  under  the  incor- 
porating Act.'  The  Acts  of  1851  and 
1868  dealt  only  with  mortgages ;  and  even 
if  they  limited  the  power  to  mortgage,  the 
deeds  here  are  good  as  covenants.*. 

Cur.  adv.  vuU. 

Lord  Blackbubn  (on  May  12). — ^The 
Legislature  originally  by  the  6  Geo.  2. 
c  30  made  '*  Nathaniel  Elinderly,  gen- 
tleman, his  heirs  and  assigns,  and  such 
persons  as  the  said  Nathaniel  Kinderly, 
his  heirs  or  assigns,  shall  nominate  and 
appoint,  undertakers  of  the  navigation  of 
the  river  Dee."  The  undertakers  were 
not  in  that  Act  in  terms  made  a  corpora- 
tion, and  a  good  deal  of  argument  was 
based  on  the  supposition  that  whatever 
they  did  under  that  Act  was  done  by  them 
as  individuals,  and  whatever  was  given  to 
them  by  that  Act  was  given  to  them  as 
individuals.  This  I  very  much  doubt.  I 
think  if  the  servants  of  the  undertakers 
had  been  guilty  of  some  act  of  negligence, 
for  which  their  masters  were  responsible, 

(8)  10  Beav.  I ;  16  Law  J.  Bep.  Ghana  73. 

(9)  53  Law  J.  Bep.  Chanc  746;  Law  Bep. 
9  App.  Cas.  619. 

(10)  64  Law  J.  Bep.  Chanc.  876 ;  Law  Bep. 
9  App.  Gas.  867. 
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the  person  injured  might  have  recovered 
judgment  for  ^bunages  against  the  under- 
takers, and^akex^  in  execution- the  under- 
takers' goods  and  lands ;  but  I  doubt  very 
much  whether  he  could  have  enforced 
judgment  by  taking  Nathaniel  Kinderly 
under  a  ca.  so. — and  if  the  man's  person 
could  not  be  taken,  neither  could  his 
private  goods  and  lands.  In  other  words, 
I  think  it  at  least  doubtful  whether  the 
undertakers  were  not  made  a  quasi  cor- 
poration, a  corporation  ad  hoe;  but  it  is 
not  necessary  to  form  any  final  opinion  as 
to  this.  By  the  14  Qeo.  2.  c.  8,  after  a 
long  recital  of  who  the  undertakers  were, 
and  the  purposes  for  which  they  had  be- 
come undertakers,  the  then  undertakers 
are  ''united  into  one  company  for  the 
purposes  aforesaid,  and  shall  be  one  body 
politic  and  corporate." 

There  are  various  Acts,  in  none  of  which 
is  anything  said  in  express  terms  either  to 
give  the  corporation  power  to  borrow,  or 
to  forbid  it  to  borrow,  till  the  14  &  15 
Yict.  c.  Ixxxvii.,  which  received  the  royal 
assent  on  the  24th  of  July,  1851.  Up  to 
that  time,  therefore,  I  apprehend  that  the 
question  whether  the  corporation  could  or 
could  not  borrow  must,  according  to  what 
since  the  decision  of  The  Ashbury  Com^ 
pony  V.  Biehe  (6)  in  this  House  I  under- 
stand to  be  the  law,  depend  upon  what  **  the 
purposes  aforesaid,"  for  which  the  company 
were  by  statute  incorporated,  were;  whe- 
ther such  as  to  make  it  reasonable  to  think 
that  the  Legislature  intended  they  should 
have  such  a  power  or  not. 

The  24th  section  of  the  14  Jb  15  Yict 
c  IxxxviL,  is  in  the  following  words: 
'*  That  it  shall  be  kwful  for  the  said  com- 
pany from  time  to  time,  as  they  shall 
think  proper  or  see  occasion,  but  not  fur- 
ther or  otherwise,  for  all  or  any  of  the 
purposes  of  this  or  the  said  recited  Acts  or 
any  of  them,  to  borrow  at  interest  upon 
bond,  or  upon  mortgage  of  the  lands  al- 
ready recovered  and  inclosed  or  hereafter 
recovered  and  inclosed  by  the  said  com- 
pany or  otherwise  belonging  to  them,  or 
pardy  upon  bond  and  partly  upon  such 
mortgage  as  aforesaid,  any  sum  or  sums  of 
money  which  shall  from  time  to  time,  by 
an  order  or  vote  of  a  general  court  of  the 
said  company,  be  authorised  to  be  borrowed, 
and  which  shall  not  exceed  in  the  whole 
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the  sum  of  twenty-five  thousand  pounds ; 
and  it  shall  also  be  lawful  for  the  said 
company  from  time  to  time,  as  they  shall 
think  proper  or  see  occasion,  for  the  pur- 
pose of  improving  the  navigation,  or  for 
reimbursing  to  the  said  company  any  sum 
or  sums  of  money  that  may  hie  due  to  them 
upon  the  toll  account,  to  borrow  at  interest, 
upon  mortgage  of  the  tolls,  rates,  and 
duties  to  be  received  by  the  company  under 
the  authority  of  this  Act,  any  sum  or  sums 
of  money  which  shall  in  like  manner  as 
aforesaid  be  authorised  to  be  borrowed, 
and  which  shall  not  exceed  a  further  total 
sum  of  twenty-five  thousand  pounds ;  and 
in  the  event  of  any  part  of  such  money 
being  repaid,  the  company  may  again  in 
like  manner  borrow  any  sum  or  sums  of 
money  not  exceeding  the  amount  of  the 
money  repaid,  and  so  toties  quoties,  but  so, 
nevertheless,  that  there  shall  not  be  owing 
upon  the  security  of  the  said  lands  so 
charged  as  aforesaid  at  any  one  and  the 
same  time  a  greater  sum  than  twenty-five 
thousand  pounds,  nor  upon  the  security  of 
the  said  tolls,  rates,  and  duties  so  charged 
as  aforesaid  at  any  one  and  the  same  time 
a  greater  sum  than  twenty-five  thousand 
pounds :  provided  always  that  any  such 
mortgage  as  is  hereinbefore  authorised  to 
be  made  shall  be  subject  to  the  annuities 
of  two  hundred  pounds  and  fifty  pounds 
payable  respectively  to  the  Hawarden 
Embankment  trustees,  and  of  two  hundred 
and  fifty  pounds  payable  to  the  Dee  Feny 
Koad  trustees,  so  long  as  such  annuities 
or  any  part  thereof  shall  continue  payable." 

I  can  hardly,  after  reading  that  enact- 
ment, and  remembering  what  had  been 
decided  in  Chambers  v.  The  Manchester  and 
MUford  Railway  Company  (4),  doubt 
that  the  Legislature  did  there  express  an 
intention  that  the  company  should  thence- 
forward have  power  to  borrow  25,000/. 
and  no  more.  There  is  nothing  in  the 
subsequent  Act  of  1868  (31  Vict.  c.  xxv.) 
to  shew  that  the  Legislature  altered  that 
intention.  And  as  all  the  covenants  sued 
on  were  executed  after  1851,  the  earliest 
being  in  1870,  this  alone  is  sufficient  to 
lead  me  to  affirm  the  judgment. 

It  is  not  necessary  to  decide  anything  as 
to  the  efiect  of  The  Ashhury  Company  v. 
Riche  (6).  The  course  the  argument  took 
makes  me  think  it  proper  to  say — though 


it  is  quite  true,  as  Mr.  Rigby  said,  that  it 
was  not  necessary  for  the  decision  in  The 
Ashbury  Company  v.  Riche  (6)  to  do  more 
than  decide  what  the  law  was  with  regard 
to  a  company  formed  under  the  Companies 
Act  of  1862— that  I  think  the  law  there 
laid  down  applies  to  all  companies  created 
by  any  statute  for  a  particular  purpose.  I 
think  that  if  I  were  to  confine  the  efiect  of 
the  decision  to  companies  created  under 
the  Act  of  1862,  and  to  say  it  did  not 
extend  to  such  a  corporation  as  this,  I 
should  do  wrong.  The  law  is  proverbially 
uncertain.  That  cannot  be  helped.  Bat 
I  think  I  should  unjustifiably  add  to  the 
uncertainty  if  1  set  an  example  of  adhering 
to  my  previous  reasoning  (even  should  I 
still  think  it  better  than  that  of  noble  and 
learned  Loiids  who  decided  against  it)  in 
every  case  not  precisely  involving  the  veiy 
same  point. 

I  think  The  Ashbury  Company  t.  RMa 
(6)  is  a  binding  authority  to  the  extent 
indicated  in  The  AUomey-General  v.  The 
Great  Eastern  Railway  Company  (7). 

I  therefore  move  that  the  judgment  be 
affirmed,  the  appellants  to  pay  the  ooeta. 

Lord  Watson. — I  also  am  of  opinion 
that  the  order  of  the  Court  of  Appeal 
ought  to  be  affirmed. 

I  do  not  think  it  is  necessaiy  for  the 
purposes  of  this  case  to  determine  whether 
under  the  provisions  of  14  Geo.  2.  &  8,  by 
which  they  were  incorporated,  or  of  the 
other  Acts  passed  during  last  century,  in 
relation  to  their  constitution  and  objects, 
the  respondent  company  had  or  had  not 
power  to  borrow  money  for  the  porpoaes 
of  the  statutory  undertaking.  The  Acts 
in  question  do  not  expressly  authorise  the 
company  to  borrow ;  so  that  the  power,  if 
it  existed,  must  have  been  derived  by  im- 
plication from  their  provisions. 

I  am,  however,  willing  to  assume  that 
these  earlier  statutes  did  give  the  company 
an  implied  authority  to  borrow,  although 
I  am  not  at  present  satisfied  that  such  was 
the  case. 

The  company,  in  the  year  1851,  applied 
for  and  obtained  from  Parliament  aatho- 
rity  to  borrow  at  interest,  upon  bond  or 
mortgage  of  their  lands,  any  sum  or  sums 
not  exceeding  25,000/.,  and  also  to  borrow, 
to  the  same  amount,  upon  mortgage  of  the 
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statutory  tolls  and  rates  leviable  by  them. 
The  24th  section  of  14  <k  15  Yict.  c.  Ixxxvii., 
by  which  that  authority  is  conferred,  pro- 
vides *'  that  it  shall  be  lawful  for  the  said 
company  from  time  to  time  as  they  shall 
think  proper  or  see  occasion,  but  not 
further  or  otherwise,  for  all  or  any  of  the 
purposes  of  this  or  of  the  said  recited  Acts 
or  any  of  them,  to  borrow ''  to  the  amount 
thereby  authorised.  The  said  recited  Acts 
indude  not  only  all  the  previous  statutes 
relating  to  the  company,  but  the  earlier 
Act,  6  €^.  2.  c.  30,  which  vested  in 
Nathaniel  Kinderly,  his  heirs,  assigns,  or 
nominees,  the  undertaking  subsequently 
transferred  to  the  company  by  14  (}eo.  2. 
c.  8.  In  1868  the  company  obtained 
another  Act  (31  Yict.  c.  xxv.)  which  em- 
powered them  to  raise,  in  addition  to  the 
sums  already  authorised,  the  further  sum 
of  40,000/.  by  the  issue  of  new  shares  or 
stock. 

The  qualification  attached  by  the  Legis- 
lature to  the  borrowing  powers  sanctioned 
by  the  Act  of  1851,  was,  in  my  opinion, 
fatal  to  the  continued  existence  of  any  im- 
plied power  which  the  company  had  under 
their  previous  statutes.  It  is  unnecessary 
to  consider  what  might  have  been  the 
effect  of  the  legislation  of  1851  upon  the 
rights  of  a  creditor  who,  before  its  date, 
had  lent  money  to  the  company ;  because 
the  earliest  of  the  loans  which  the  appel- 
lants are  seeking  to  recover  was  made  in 
1870.  The  provisions  of  14  <k  15  Yict. 
c.  bcxxvii.  s.  24,  constitute,  if  not  an  ex- 
press, at  least  a  very  plainly  implied  pro- 
hibition against  the  company  exercising 
for  the  future,  in  addition  to  the  powers 
given  by  that  Act,  any  power  of  borrow- 
ing derivable  by  implication  from  the 
terms  of  any  previous  Act. 

Upon  that  construction  of  the  statutes 
applicable  to  the  respondent  company,  I 
should  have  been  prepared  to  affirm  the 
judgment  of  the  Court  of  Appeal,  even  if 
I  had  been  satisfied  that  Mr.  Rigby's 
argument  upon  the  law  was  well  founded. 
His  contention  was  that  the  company 
must  be  held  to  possess,  as  one  of  the  legal 
incidents  of  a  corporation,  the  power  of 
borrowing  money  in  furtherance  of  its 
statutory  objects,  unless  the  Acts  which 
r^ttlate  its  constitution,  either  expressly 
or  by  implication,  prohibit  the  ei^ercise  of 


581 


the  power.  I  think  that  such  a  prohibi- 
tion is  to  be  found,  in  this  case,  in  the 
Act  of  1861. 

But  I  cannot  assent  to  the  doctrine 
which  was  contended  for  by  Mr.  Bigby. 
Whenever  a  corporation  is  created  by  Act 
of  Parliament,  with  reference  to  the  pur- 
poses of  the  Act,  and  solely  with  a  view  to 
carrying  these  purposes  into  execution,  I 
am  of  opinion  not  only  that  the  objects 
which  the  corporation  may  legitimately 
pursue  must  be  ascertained  from  the  Act 
itself,  but  that  the  powers  which  the  cor- 
poration may  lawfully  use  in  furtherance 
of  these  objects  must  either  be  expressly 
conferred  or  derived  by  reasonable  im- 
plication from  its  provisions.  That  ap- 
pears to  me  to  be  the  principle  recognised 
by  this  House  in  The  A$hbury  Company 
V.  Riche  (6)  and  in  The  AttorMy-Oeneral 
V.  The  Great  Eastern  Railway  Company 

(7). 

Lord  FitzGerald. — I  concur  in  the 
decision  which  has  been  announced.  The 
objects  for  which  the  respondent  company, 
being  a  statute  corporation,  was  incor- 
porated must  be  collected  from  the  statute 
of  incorporation,  and  the  powers  of  the 
company  taken  to  be  limited  to  those  ex- 
pressed in  the  statute,  or  to  be  properly 
implied  as  incident  to  the  purposes  for 
which  the  corporation  was  created. 

Upon  a  more  careful  examination  of  the 
incorporating  Act  (14  Qeo,  2.  c.  8)  and 
of  the  amending  or  enlarging  Acts  down 
to  the  Dee  Standard  Kegulation  Act  of 
1851, 1  have  been  unable  to  satisfy  my- 
self that  any  of  them,  either  expressly  or 
by  iair  implication,  authorised  the  com- 
pany to  enter  into  the  engagements  the 
legality  of  which  is  questioned  in  the  pre- 
sent action. 

It  is  observable  that  during  the  period 
of  128  years  between  the  incorporating 
Act  and  the  statute  of  the  Queen  passed 
in  1868,  the  supposed  borrowing  powers 
for  which  Mr.  Bigby  contended  do  not 
appear  to  have  been  exercised. 

I  do  not  think  that  words  of  prohibition 
were  necessary  to  limit  the  powers  of  the 
company,  but  if  prohibition  were  necessary 
to  render  the  contracts  in  question  illegal, 
we  have  that  prohibition  sufficiently  ex« 
pressed  in  the  Acts  of  1851  and  1868. 
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I  have  come  to  this  oonclusioii  on- 
^'^^i^i^glyi  l>ut  am  not  without  hope  that 
some  means  of  indemnification  may  be 
found  to  be  still  open  to  the  api>ellant8. 

Order  appealed  from  affirmed^    amd 
appeal  diamisaed,  wUh  coete. 


Solicitors — Emmet,  Son  k  Stubbs,  agents  for 
Leeman,  Wilkinson  &  Badger,  York,  for  appel- 
lants ;  Ashnrst,  Morris,  Crisp  &  Co.,  for  respon- 
dents. 


[IN  THE  COURT  OP  APPEAL.] 

{THE  QUEEN  V.  THE  GUABDIAKS 
OF  THE  POOR  OF  ST.  HAET, 
iSLTNQTON.  In  re  alice 
DAVIS. 

Poor — Derivative  SeUlement — 39  <£r  40 
Vid.  c.  61.  *.  35 — ChUd — Pauper  above 
the  age  of  sixteen. 

[For  the  report  of  the  above  case^  see 
54  Law  J.  Bep.  M.C.  U6.] 
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THE  SCHOOL  BOASD  FOB  LONDON 

(appellants)  v.  wood  {respon- 
dent). 


Elementary  Education  Act  (33  d:  34 
Vict.  c.  75),  s.  74 — Seliool  Board  By-laws 
^Causing  Child  to  attend  School — Child 
sent  to  School  without  Payment  of  pre- 
scribed Fee — Liability  of  Parent  to  Penalty. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  145.] 


[IN  THE  HOUSE  OF  L0JELD8.] 
1885.  1 


IKGLIS  V.  STOCK. 


March  26,  27,  30. 

Ship  and  Shipping — Marina  Insurance 

— Policy,  on    Goods — Contract    of  Sale 

f  0,  b. — Loss   of  Goods — Nonrappropria- 

tion  of  Goods  at  Time  of  Loss — Vesting  of 

Property — Insurable  Interest. 

The  plaintiff^  claimed  to  recover  from 
the  defvndanl^  an  underwriter  at  Lhy^s^ 
under  a  floating  marine  poUey  on  goodSj 
in  respect  of  certain  sugar  lost  on  the  M 
of  February,  1881,  on  a  voyage  from 
Hamburg  to  BristoL  The  sugar  so  lost 
had  been  shipped  in  performance  of  two 
contracts  entered  into  byD.db  Co.  (London 
merchants)  with  the  plaintiff  (a  m/srckamt 
at  Bristol)  and  B.  &  Co.^  cu  hereinqfkr 
mentioned. 

By  the  first  contractf  dated  the  7  th  of 
January,  1881,  />.  d:  Co.  agreed  to  seU  to 
B.  de  Co.  200  tons  of  sugar  of  a  certain 
quality^  to  be  shipped  from  IfamJburg  to 
Bristol,  at  21tf.  9cf.  per  ton  netf  o.  h.,  and 
for  January  delivery  at  Hamburg,  pay- 
ment by  cash  in  London  in  exchange  for 
biU  of  lading.  By  the  second  contract, 
dated  the  I2th  of  January,  1881, 2>.  d:  Co. 
agreed  to  sell  to  the  plaintiff  a  similar 
quantity  at  a  Uke  price  upon  identical 
terms.  D.  de  Co,  were  not  awcure  vntU 
afUr  the  loss  that  B.  de  Co.  had  enUred 
into  the  contract  of  the  7  th  of  January  for 
the  purpose  of  enabling  them  to  execute  a 
contract  previously  made  by  them  with  the 
plaintiff  on  the  same  day  for  the  sale  of 
200  tons  of  sugar  at  an  advanced  price, 
neither  wcu  the  plaint^  awetre  that 
D.  ds  Co.  were  the  shippers  of  the  200  tons 
which  he  had  contracted  to  take  from 
B.  ds.  Co.  The  plaint^,  immediately  after 
making  the  above  contracts  with  B.  de  Co. 
and  D.  de  Co.  respectively,  entered  into 
binding  coTUractsfor  the  sale  of  the  iden- 
tical  quantities  of  sugar  agreed  to  be  sold 
to  him,  and  upon  identical  terms,  except 
that  the  sale  was  at  an  advanced  price 
which  l^  the  plaintiff^  a  dear  profit. 
2>.  dk  Co.  advised  their  Hamburg  forward- 
ing  agents  that  they  had  sold  400  tons  of 
sugar  for  Bristol,  and  directed  them  to 
obtain  and  ship  the  necessary  number  of 
bags  to  that  port,  and  to  send  the  bilb 
of  lading  to  London  as  soon  as  possibk* 


Vol.  64.] 


HICHAELUAS  1884  to  HICHAELUAS  1885. 


583 


The  whole  of  the  sugar  not  having  arrived 
at  Hamburg  at  the  time  of  the  departure 
of  the  steamer,  D,  A  Co*s.  forwarding 
agents  at  Hamburg  slipped  3,900  hags 
wdy,  and  advised  D,  ^  Co,  of  this  short 
shipment,  proposing  to  send  the  100  bags 
short-shipped  by  the  next  steamer.  The 
3,900  bags  so  shipped  were  consigned  to 
^^ Order,  Bristol,'  and  the  agents,  in  aC' 
eordance  toith  the  ordinary  course  of 
business  between  themselves  and  D,  d:  Co., 
duly  forwarded  the  bills  of  lading  indorsed 
in  blank  to  certain  bankers  in  London, 
who  were  instructed  to  deliver  them  to 
D,  ds  Co,  against  cash  paf/ment  of  the 
<Mmount  of  the  invoices,  being  the  price 
paid  by  D.  ds  Go's,  agents  to  the  manu* 
facturers  upon  delivery.  No  appropriation 
was,  or  indeed  could  be,  made  of  any  specific 
bags  under  the  above  contracts  at  the  time 
of  shipment,  but  the  whole  3,900  bags  were 
shipped  in  one  undistinguished  mass  con- 
signed simply  "  Order,  Bristol  With 
this  sugar  on  board,  the  ship  left  Hamburg 
on  the  2rd  of  February,  and  on  the  follow- 
ing day  went  down  with  her  cargo.  Be- 
fore intelligence  of  the  hsi,  D,  is  Co,  in 
due  course  took  up  the  bills  of  lading,  and 
then  proceeded  to  apportion  the  3,900  bags, 
appropriating  2,000  of  such  bags  to 
B,  ds  Co.,  and  the  remaining  1,900  to  the 
plaintiff',  ^"^  making  out  invoices  accord- 
ingly, and  so  as  to  comply  with  the  terms 
of  eoA  oontraet.  The  invoices  were  then 
posted  by  D,ds  Co,,  but  prior  to  that  time 
both  they  and  the  plaintiff  had  had  in- 
teUigence  of  the  loss  of  the  sugar.  There- 
upon  the  plaintiff,  anticipating  that  the 
200  tons  of  sugar  coming  to  him  under 
his  contract  wUh  D.  df  Co,  might  have 
been  despatched  on  board  the  ship,  although 
without  any  specific  advice  of  such  ship* 
msnt,  declared  on  the  ship  under  his  float- 
ing policy  in  respect  of  these  200  tons. 
Upon  receipt  of  Ae  invoices  the  plaint^ 
and  B,  ds  Co,  respectively  paid  D.  ds  Co. 
for  the  amounts  named  in  such  invoices, 
and  obtained  the  biUs  of  lading  qf  the 
sugar  invoiced  to  them  under  their  respec- 
tive contracts.  Thereupon  B,  A  Co,  made 
out  andforwarded  his  invoice  to  the  plainr 
tiff,  who  paid  whcU  was  due  from  him  to 
B,  ds  Co,,  and  received  in  return  the  biUs 
of  lading  for  the  2,000  bags  so  invoiced. 
The  plaintiff  then  also  dedared  upon  his 


Jloating  policy  for  this  further  loss : — Held 
{affirming  the  decision  of  the  Court  of 
Appeal),  that  the  plaintiff,  being  bound  to 
pay  for  the  sugar  lost  or  not  lost,  had  an 
insurable  interest  which  entitled  him  to 
recover  on  the  policy. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  reversing  one  of 
Field,  J.  The  case  is  reported  in  the 
Courts  below  52  Law  J.  Hep.  Q.B.  30; 
53  ibid.  356.  The  facts  are  stated  in  the 
report  of  the  proceedings  before  Field,  J., 
and  in  the  Loi^  ChanoeUor'a  judgment. 

The  SolicitorOeneral  (Sir  F,  HerscheU, 
Q.C.)  and  Cohen,  Q.C,  {J,  GoreU  Barnes 
with  him),  for  the  appellant. — ^At  the  time 
of  the  loss  there  had  been  no  appropriation 
by  Drake  between  Beloe  and  Stock.  The 
property  in  the  goods  therefore  remained 
in  Drake.  There  is  no  evidence  of  any 
general  custom  of  trade,  or  even  of  any 
course  of  business  of  Drake  assented  to  by 
their  customers,  to  appropriate  after  loss. 
It  was  not  immaterial  which  bags  were 
apportioned  to  Stock  and  which  to  Beloe ; 
the  quality  was  not  identical,  and  one  or 
other  portion  must  be  100  bags  short.  It 
can  make  no  difference  that  Stock  was 
sub-purchaser  of  the  bags  he  had  not 
bought  direct  from  Drake,  for  he  bought 
them  at  a  higher  price  than  the  others, 
and  his  interests  would  be  affected  by  the 
mode  of  apportionment.  Under  the  con- 
tracts Drake  were  required  to  place  on 
board  goods  specifically  appropriated.  By 
not  doing  so  it  may  be  Uiey  committed  a 
breach  of  contract,  though  no  doubt  one 
which  would  have  been  waived  if  there  had 
been  subsequent  appropriation,  before  loss, 
of  goods  answering  the  contract.  The 
usual  practice  where  goods  are  shipped 
for  several  purchasers  is  to  have  a  bill 
of  lading  for  each  purdiaser.  Here  all 
the  bills  of  lading  were  made  out  to 
Drake's  agent,  and  he  distributed  them 
on  arrival.  Suppose  a  jettison  of  200  tons, 
and  Stock  not  insured,  could  Drake,  after 
loss,  say  that  the  200  tons  thrown  over- 
board belonged  to  Stock  t 

It  has  been  decided  that  there  is  no 
insurable  interest  in  goods  unless  they 
have    been    appropriated    before    los^^ 
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Anderson  v.  Morice  (1),  Seagrave  v.  The 
Union  Marine  Insurance  Company  (2) ^  and 
Ebsworthw,  The  Alliance  Marine  Insurance 
Company  (3). 

C.  Bussell,  Q.C.,  Reid,  Q.C.,  and  Danck- 
werts,  for  the  respondent,  were  not  called 
upon. 

The  Lord  Chancellor  (Earl  of  Sel. 
borne). — The  question  in  this  case  is  whe- 
ther the  plaintiff  had,  at  the  time  of  the 
loss  of  the  steamer  City  of  Dxiblin  in  the 
river  Elbe,  on  the  4th  of  February,  1881, 
an  insurable  interest  in  3,900  bags  (or 
390  tons  weight)  of  sugar,  part  of  that 
vessel's  cargo.  The  Court  of  Appeal, 
reversing  a  judgment  of  Mr.  Justice  Field, 
decided  in  the  plaintiff's  favour. 

By  two  contracts,  dated  respectively 
the  7th  and  12th  of  January,  1881,  which 
were  (except  as  to  dates  and  parties) 
identical  in  their  terms,  Messrs.  Drake 
k  Co.,  merchants,  of  London,  agreed  to 
sell  to  one  Beloe  and  to  the  plaintiff  re- 
spectively 200  tons  each  of  German  beet- 
root sugar,  to  be  shipped  from  Hamburg. 
The  material  terms  of  the  contract  between 
Drake  and  Beloe  are  these  : — ''  London, 

7  th  January,  1881.  Messrs.  W.  Beloe 
&  Co., — We  have  this  day  sold  to  you  for 
your  account  200  tons  German  beet-sugar 
of  the  crop  1880-81,  at  21«.  M.  per  cwt. 
of  50|  kilos,  net  f.  o.  b.  Hamburg,  for 
88  degrees  net  saccharine  contents."  I 
need  not  read  all  the  details.  ''  The  sugar 
shall  analyse  between  85/92  net,  both 
inclusive ;  sixpence  per  cwt.  to  be  paid  or 
allowed  for  each  degree  above  or  below  88 
(fractions  in  proportion),  but  anything 
above  92  not  to  be  paid  for.  Should  the 
average  analysis  of  whole  contract  exceed 
90,  such  excess  is  not  to  be  paid  for.  The 
analysis  is  to  be  effected  by  a  public  German 
chemist."  Then,  omitting  some  immaterial 
points,  it  goes  on :  '^  For  January  deliveiy 
at  Hamburg.  Payment  by  cash  in  London, 
in  exchange  for  bill  of  lading,  less  two 
months'  interest  at  5  per  cent,  per  annum. 
Any  dispute  arising  out  of  this  contract  to 

(1)  46  Law  J.  Bep.  C.P.  11 ;  Law  Bep. 
1  App.  Cas.  713. 

(2)  35  Law  J.  Bep.  C.P.  295;  Law  Bep. 
1  C.P.  803. 

(3)  42  Law    J.    Bep.  C.P.  305 ;  Law  Bep. 

8  C.P.  696. 


be  settled  by  arbitration  of  two  London 
brokers  in  the  usual  way." 

By  another  contract  dated  the  7th  of 
January,  the  plaintiff  bought  from  Beloe 
the  sugar  which  Beloe  had  contracted  to 
buy  from  Drake  &  Co.,  upon  subetantially 
the  same  terms,  except  thisit  the  price  to  be 
paid  for  it  to  Beloe  was  to  be  21«.  10^. 
per  cwt.,  subject  to  like  variations  between 
the  same  limits,  and  that  the  average 
analysis  of  the  whole  contract  was  "  not 
to  exceed  90."  The  price,  therefore,  in 
each  case  was  to  be  variable,  according  to 
the  percentage  of  saccharine  matter  in  the 
sugar ;  the  goods  were  in  each  case  to  be 
delivered  at  Hamburg  free  on  board,  and 
(consequently)  were,  after  shipment,  to  be 
at  the  purchaser's  risk;  and  the  bills  of 
lading  were  to  be  retained  by  the  vendors 
till  the  purchase- moneys  were  paid. 

The  plaintiff  and  Beloe  at  Bristol,  and 
the  agents  of  Drake  &  Co.  at  Hamburg, 
engaged  space  for  these  sugars  in  a  general 
ship,  the  City  of  Dublin^  one  of  a  line  of 
steamers  trading  between  Bristol  and 
Hamburg.  The  shipping  agents  at  Bristol, 
being  informed  by  the  plaintiff  of  his  two 
purchases  from  Beloe  and  Drake  &  Co., 
and  learning  from  Beloe  that  Drake  k  Co. 
were  his  vendors,  advised  their  correspon- 
dents at  Hamburg  that  400  tons  of  sugar 
would  be  coming  for  that  ship's  cargo  from 
Drake.  I  do  not  think  it  material,  but  it 
is  proper  to  notice  that  the  plaintiff  did 
not  know  from  whom  Beloe  had  bought, 
and  Drake  <&  Co.  did  not  know  that  Beloe 
had  sold  to  the  plaintiff  till  after  the  loss. 

The  quantity  actually  put  on  board  the 
City  of  Dublin  at  Hamburg  was  only 
3,900  bags,  or  390  tons.  As  to  this,  I 
think  it  enough  to  say  that  if  the  plaintiff 
would  have  had  an  insurable  interest  in 
4,000  bags,  under  the  circumstanceB  of  the 
case  he  had,  in  my  opinion,  such  an 
interest  though  the  quantity  was  short  by 
ten  tons. 

No  other  sugar  belonging  to  Drake  k 
Co.  was  put  on  board  this  ship.  The 
3,900  bags  were,  therefore,  spedBcally 
separated  from  the  bulk  of  the  vendors' 
own  sugar ;  and  they  were  shipped  under 
Drake  &  Co.'s  contracts  with  Beloe  and 
the  plaintiff,  with  a  view  to  and  in  fulfil- 
ment of  the  agreement  of  Drake  k  Ca, 
as  vendors,  to  put  the  purchased  sugan 
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**  free  on  board."  The  present  controversy 
arises  out  of  the  manner  in  which  this 
was  done.  Each  bag  was  distinguished 
by  a  mark  denoting  its  percentage  (accord- 
ing to  certified  analysis)  of  saccharine 
matter ;  and  ten  bills  of  lading,  for  parcels 
bearing  marks  corresponding  with  those 
on  the  bags,  were  made  out  in  an  im- 
personal form,  and  sent  (according  to  the 
contracts)  to  Drake  &  Co.,  to  be  retained 
by  them  till  the  time  of  payment  should 
arrive.  The  aggregate  consignment  ^except 
as  to  the  deficiency  of  100  bags)  was 
proper  and  suitable  to  fulfil  the  two  con- 
tracts, without  exceeding  as  to  either  of 
them  the  average  of  ninety  per  cent,  of 
saccharine  matter ;  and  (according  to  the 
evidence  of  Mr.  Hales,  a  partner  in  the 
firm  of  Drake  &  Co.)  it  was  made  up  and 
"ordered  forward"  as  being  "so  divisi- 
ble." But  no  particular  bags  were  then 
set  apart  or  marked  as  applicable  to  the 
one  contract  more  than  the  other ;  it  was 
thought  sufficient  by  Drake  &  Co.,  or 
their  agents,  to  leave  this  to  be  done  when 
the  bills  of  lading  came  forward.  There 
would  be  no  practical  difficulty  in  doing  it 
in  a  proper  and  reasonable  way,  even  if 
the  plaintiff  had  not  purchased  Beloe's 
contract,  inasmuch  as  neither  purchaser 
could  claim,  and  Drake  &  Co.  were  not  to 
be  paid  for,  any  excess  beyond  ninety  per 
cent,  of  the  average  analysis  of  the  whole 
contract ;  though  it  was  conceivably  pos- 
sible that  it  might  have  been  done  per- 
Tersely  and  unreasonably.  The  division 
was,  in  fact,  made  by  Drake  A  Co.,  who 
forwarded  invoices  of  the  parcels  attributed 
to  each  purchaser  on  the  evening  of  the 
4th  of  February,  after  they  had  received 
notice  of  the  loss.  In  the  division  so  made 
the  deficiency  of  ten  tons  was  ascribed  to 
the  plaintiffs  contract,  being  the  later  in 
date.  No  question  was  raised  by  the 
plaintiff  or  by  Beloe,  and  the  purchase- 
moneys  were  paid  by  the  plaintiff  accord* 
ing  to  the  contracts  and  invoices.  But 
by  this,  which  was  done  after  the  loss,  the 
underwriters  were  (of  course)  not  bound. 

It  is  contended  on  the  part  of  the  ap- 
pellant that,  under  these  circumstances, 
and  for  want  of  a  proper  division  before 
the  loss,  the  shipment  had  not  the  effect  of 
divesting  the  prior  title  of  Drake  &  Co., 
the  vendors,  or  of  passing  any  interest  in 
Vol,  6I.--Q.B. 
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these  sugars  to  the  plaintiff.  This  argu- 
ment appears  to  me  to  confound  two  very 
different  things  :  the  appropriation  neoes- 
sary  as  between  vendor  and  purchaser,  and 
the  division,  as  between  purchaser  and 
purchaser,  of  specific  goods  actually  ap- 
propriated to  the  aggregate  of  the  two 
contracts.  I  do  not  think  it  follows  that 
there  could  be  no  appropriation  by  the  ven- 
dors of  which  the  purchasers  might  take 
the  benefit,  merely  because  the  parcels  of 
goods  appropriated  were  mixed,  in  the  act 
of  appropriation,  so  as  to  require  some 
subsequent  division  or  apportionment. 
Whether  this  may  have  happened  by 
previous  agreement  or  course  of  dealing 
between  all  the  parties  (in  which  case 
there  could  be  no  serious  doubt),  or  by 
accident,  error,  or  want  of  proper  care  on 
the  vendors'  part,  appears  to  me  to  make 
no  difference  in  principle.  The  purchasers 
might  possibly  be  entitled  to  reject,  but 
the  vendors  could  not,  in  my  opinion, 
without  their  consent,  retract  the  appro- 
priation. 

In  the  present  case  I  see  no  reason  to 
doubt  that  the  difficulty  arising  from  the 
confusion  of  parcels — material  only  to  the 
settlement  of  the  amounts  payable  by  the 
plaintiff  to  his  two  vendors — if  not  solved 
by  consent,  or  by  arbitration,  for  which 
each  contrsict  provided,  would  have  been 
soluble  by  principles  of  law  applied  to  the 
facts  and  the  terms  of  the  contracts.  The 
necessity  for  doing  this,  and  the  fact  that  it 
had  not  been  done  at  the  time  of  the  loss, 
do  not,  in  my  opinion,  sufficiently  distin- 
guish this  case  from  Browne  v.  Hare  (4), 
and  earlier  authorities  to  the  same  effect 
The  goods  were,  by  the  act  of  the  vendors, 
separated  from  the  bulk  of  all  other  goods 
belonging  to  them;  they  were  shipped 
'<  free  on  board  "  in  what  (for  that  purpose) 
was  the  purchaser's  ship,  under  two  con- 
tracts so  to  deliver  them,  in  both  which 
contracts  (subject  to  the  payments  to  be 
made  by  him  to  Drake  Si  Co.  and  Beloe), 
the  pkintiff  was  then  (although  Drake  ^ 
Co.  did  not  know  it)  solely  interested.  I 
cannot  infer  from  any  pcurt  of  the  evidence 
that,  in  so  shipping  them  indiscriminately, 
the  vendors  intended  to  break  instead  of 
fulfilling  their  contracts,  and  to  take  upon 

(4)  3  Hurl  k  N.  484  ;  4  ibid.  822 ;  27  Law  J. 
Rep.  Exch.  372  ;  29  ibid.  6. 
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themselves  (oontrary  to  those  contracts) 
the  subsequent  risk  of  loss  and  the  liability 
to  freight.  Yet  this  (as  it  seems  to  me) 
would  be  the  necessary  consequence  of  the 
appellants'  argument. 

I  think  the  order  appealed  from  is  right, 
and  I  move  your  Lordship  to  affirm  it 
and  to  dismiss  the  appeal  with  costs. 

LoBD  Blackburn. — I  also  agree  that 
there  is  no  occasion  to  hear  the  counsel  for 
the  respondent. 

The  respondent  (plaintiff  below)  had 
insured  himself  by  floating  policies  to  the 
extent  of,  as  I  understand,  5,000^.  One 
of  the  policies  is  set  out  as  a  sample 
policy.  It  is  a  policy  for  4,000^.,  part  of 
5,000/.,  and  is  marked  on  the  margin  No. 
4247.  By  it  the  respondent  caused  him- 
self to  be  insured  in  respect  of  goods  con- 
veyed in  a  steamer  "  from  the  continent  of 
Europe  between  Havre  and  Hamburg, 
both  ports  included,  ^*  Rouen  '^Nantes, 

to  Bristol  upon  any  kind  of  goods  and 
merchandises/' ''  beginning  the  adventure 
upon  the  said  goods  and  merchandises  from 
the  loading  thereof  aboard  the  said  ship  at 
as  above  upon  the  said  ship,  &c.,  including 
all  risks  of  craft,  and  so  shall  continue  and 
endure  during  her  abode  there  upon  the 
said  ship,  &c.  And,  further,  until  the  said 
ship  with  all  her  ordnance,  tackle,  apparel, 
&c.,  and  goods  and  merchandises  whatso- 
ever, shall  be  arrived  at  as  above  upon  the 
said  ship,  &c.,  until  she  hath  moored  at 
anchor  twenty-four  hours  in  good  safety, 
and  upon  the  goods  and  merchandises 
until  &e  same  be  then  discharged  and 
safely  landed."  Then  I  pass  over  a  sentence 
whidi  is  immaterial  for  the  present  pur- 
pose. ''  The  said  ship,  <Sec.,  goods  and  mer- 
chandises, &c.,  for  so  much  as  concerns  the 
assured  by  agreement  between  the  assured 
and  assurers  in  this  poUcy,  are  and  shall  be 
valued  at  4,000/.,  purt  of  5,000Z.  on  sugar 
to  be  hereafter  valued  and  declared.  To 
follow  policy  for  4,000/.  No.  7^7,  dated 
the  6th  of  December,  1880."  The  mean- 
ing of  to  be ''  hereafter  valued  and  declared  " 
is,  that  if  the  insured  has  several  adven« 
tures,  all,  within  the  description  in  the 
policy,  out,  he  may  select  at  his  pleasure 
which  is  to  bo  protected  by  the  policy,  and, 
on  his  giving  notice  of  such  a  selection  to 
the  insurers,  the  policy  is  as  if  it  had 


named  that  adventure  from  the  beginning. 
Of  course,  if  adventures  had  been  pre- 
viously named,  these  come  first,  and  whe- 
ther those  prior  subjects  of  insurance  are 
lost  or  not,  the  policy  is  equally  pro  tanto 
functus  officio.  And  I  believe  the  practice 
is,  if  there  is  nothing  to  shew  that  the 
first  adventure  which  came  in  safe  was 
selected  not  to  be  under  the  policy,  it  is 
taken  to  be  so,  though  there  is  no  declara- 
tion. 

The  meaning  of  "  To  follow  policy  for 
4,000/.  No.  f^-^"  is,  that  there  being 
consecutive  policies,  any  loss  declared  is  to 
be  borne  first  by  the  earlier  policies,  and 
that  it  is  not  till  after  the  policy  No.  77^7 
is  exhausted,  either  by  losses  or  deckured 
adventures  which  have  come  in  safe,  that 
the  underwriters  on  the  policy  which 
follows  are  to  bear  the  balance  of  the  loss, 
if  any.  There  is  not,  so  far  as  I  remember, 
any  other  difference  between  a  policy  in  the 
present  form,  with  a  declaration  that  it  is 
on  sugar  valued  at  3,800/.  loaded  in  the 
City  of  Dublin  steamer  saUed  from  Ham. 
burg  to  Bristol  on  the  3rd  of  February, 
1881,  and  an  ordinary  policy  for  the  same 
sugar  valued  at  the  same  sum  on  the  same 
steamer  on  the  same  voyage. 

The  defendant  below  is  an  underwriter 
for  150/.  on  each  of  these  consecutive 
floating  policies. 

There  is  no  dispute,  at  least  now,  that 
the  City  of  Dublin  is  such  a  steamer  and 
the  voyage  such  a  voyage  as  was  within 
the  terms  of  the  policies,  nor  that  the 
values  and  declarations  were  properly 
given,  nor  that  there  was  enough  lefb  un- 
exhausted on  the  policies  to  enable  the 
underwriters  to  pay  a  total  loss.  Bat  it 
was  said  that  the  situation  of  the  plaintiff 
with  regard  to  the  sugars  was  not  such  as 
to  give  him  an  insurable  interest.  And  I 
have  no  doubt  that  in  order  to  recover 
against  an  underwriter  the  assured  must 
shew  that  he  suffers  loss  in  respect  of  the 
thing  insured.  In  case  of  an  insurance 
on  goods,  if  he  shews  that  he  bad  at  the 
time  of  ihe  loss  the  whole  legal  property 
in  the  goods  which  were  lost,  he  undoubt- 
edly does  shew  it.  But  I  do  not  agree 
that  this  is  the  only  way  in  which  he  can 
shew  an  insurable  interest  in  goods,  or 
that  any  relation  to  goods  such  thiait  if  the 
goods  perish  on  the  voyage  the  person  will 
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lose  the  whole,  and  if  they  arrive  safe  will 
have  all  or  part  of  the  goods,  will  not  give 
an  interest  which  may  be  aptly  d?scribed 
as  goods. 

In  the  present  case  there  has  been  a 
good  deal  of  extraneous  matter  brought  into 
the  discussion.  I  think  if  it  had  been 
remembered  that  the  three  contracts— 
namely,  that  of  the  7th  of  January  be- 
tween Drake  and  Beloe,  that  of  the  same 
date  between  Beloe  and  the  plaintiff,  and 
the  contract  of  the  12th  of  January  be- 
tween Drake  and  the  plaintiff — were  all  in 
writing,  and  it  had  been  seen  that  they 
are  so  expressed  that,  as  in  my  opinion, 
there  is  no  doubt  as  to  their  construction, 
the  objection  would  have  been  much  more 
clearly  raised,  not  I  think  for  its  benefit. 

Drake  k  Co.,  of  London,  who  were 
large  importers  of  beet-sugar  manufactured 
in  Germany,  made  a  contract  with  Beloe, 
of  Bristol,  who  sometimes,  as  we  find, 
bought  to  sell  again.  There  are,  I  gather 
from  a  letter  of  the  25th  of  January 
from  Hermann,  of  Hamburg,  to  Drake, 
trading  lines  of  steamers  running  twice  a 
month  from  Hambui^  to  Liverpool,  Leith, 
and  Bristol,  and  it  may  be  other  places ; 
but  to  London,  and  it  may  be  other  places^ 
if  a  steamer  is  wanted  from  Hamburg  it 
must  be  chartered,  but  of  coarse  it  may  be 
chartered. 

And  now  by  the  contract  Drake  k  Co. 
bound  themselves  to  Beloe  to  supply  200 
tons  of  Clerman  beet-sugar  of  the  crop  of 
1880-81.  It  was  not  only  to  be  German 
beet-su^r,  but  it  was  to  analyse  between 
85  and  92,  "  but  anything  above  92  not  to 
be  paid  for ; ''  so  that  it  would  seem  that 
sugar  below  85  would  not  fulfil  the  descrip- 
tion in  the  contract,  but  sugar  above  92 
might  be  given  in  fulfilment  of  the  con- 
tract, though  the  excess  was  not  to  be  paid 
for.  No  portion  of  the  sugar  now  in  dis- 
pute was  either  below  85  or  above  92,  so 
that  this  term  does  not  come  into  opera- 
tion. The  sugar  was  to  be  "  net  free  on 
board  Hiimburg,"  and  it  was  for  January 
delivery  at  Hamburg.  The  price  was  to 
depend  on  the  "  average  analysis  of  the 
whole  contract."  '*  Should  the  average 
analysis  of  the  whole  contract  exceed  90, 
such  excess  is  not  to  be  paid  for."  The 
Solicitor-General  raised  an  argument  on 
this  clause  which  I  shall  notice  by-and-by. 


MICHAELMAS  1884  to  MICHAELMAS  1885. 


587 


The  price  was  to  ba  paid  in  London  in  ex- 
change for  bill  of  lading. 

Now,  under  this  contract  the  first  thing 
to  be  done  was  by  Beloe  (the  buyer).  He 
must  let  Drake,  Uie  seller,  or  rather  sup- 
plier, know  in  due  time  on  what  ship  the 
goods  were  to  be  shipped  free  on  board, 
for  till  he  knew  that  Drake  could  not  put 
the  goods  on  board.  Beloe  might  (as  in 
fact  he  did)  engage  to  put  sugar  on  board 
several  steamers  bound  to  Bristol,  but  he 
might  have  made  an  engagement  to  ship 
sugar  for  Leith  and  wish  to  have  the 
sugar  put  on  board  the  Leith  steamer.  Or 
he  might  (though  that  was  less  likely) 
have  chartered  a  steamer  for  London,  or 
any  other  port,  and  wish  the  sugar  to  be 
put  on  board  that.  As  soon  as  he  had 
secured  room  in  the  steamer  he  did  select, 
and  let  Drake  k  Co.  know  in  good  time 
on  what  steamer  they  were  to  ship  them, 
Drake  &  Co.'s  part  of  the  contract  begins ; 
they  are  bound  to  have  there  at  Hamburg, 
and  to  ship  free  on  board  that  ship,  200 
tons  of  sugar  answeiing  in  all  respects 
the  description  in  the  contract.  Provided 
sugar  of  the  proper  quantity  and  descrip- 
tion was  put  on  board  that  ship,  it  was  no  . 
concern  of  Beloe's  where  or  how  Drake  & 
Co.  got  it.  So  soon  as  they  had  done  that 
they  had  fulfilled  their  part  of  the  contract 
so  far.  But  the  price  was  to  be  paid  in 
London  in  exchange  for  bill  of  lading. 
And  no  doubt  from  that  it  is  to  be  implied 
that  Drake  &  Co.  were  to  take  a  bill  or 
bills  of  lading  for  the  sugar  they  put  on 
board,  and  were  in  due  time  to  be  ready 
and  willing  to  give  the  bills  of  lading  in 
London  in  exchange  for  the  price.  If 
Drake  &  Co.  did  this  Beloe  was  bound  to 
pay  the  price. 

Now,  Beloe  had  on  the  same  day,  but 
whether  before  or  after  he  had  made  the 
contract  with  Drake  k  Co.  does  not  ap- 
pear, made  a  contract  with  the  plaintiff  to 
supply  him  with  200  tons  of  sugar  at  1^. 
a  cwt.  higher  price  than  that  at  which 
Drake  had  agreed  to  supply  Beloe.  As 
the  plaintiff  knew  where  he  wanted  the 
sugar,  this  was  to  be  shipped  "free  on 
board  A  1  steamer  to  Bristol.''  The  de- 
scription of  the  sugar  was  the  same  as 
that  in  the  contract  between  Drake  and 
Beloe,  except  that  it  was  said  "average 
analysis  not  to  exceed  90."    The  Solicitor* 
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General  said  that  if  the  average  analysis 
exceeded  90,  Beloe  was  bound  to  take  it 
from  Drake,  but  not  to  pay  the  excess  in 
price ;  but  the  plaintiff  was  not  bound  to 
take  this  more  valuable  lot  at  all,  but 
would  be  in  his  right  if  he  rejected  it. 
What  would  have  ^n  the  case  if  that 
point  was  raised  by  the  facts  we  need  not 
enquire,  though  I  have  a  strong  suspicion 
that  a  jury  would  not  much  fEivour  it. 

But,  on  looking  at  the  documents,  it  ap- 
pears that  not  only  were  the  averages  under 
90,  but  that  by  no  possible  shuffling  of 
the  3,900  bags  actually  put  on  board  the 
City  of  Dublin  could  2,000  bags  have 
been  selected  the  average  of  which  would 
exceed  90.  The  plaintiff  did  not  know, 
and  had  no  reaaon  to  enquire,  where 
Beloe  was  to  get  the  sugar  with  which  he 
was  to  supply  him.  The  plaintiff  saw 
Edward  Stock  (his  nephew  as  it  happens, 
but  that  is  immaterial),  the  agent  for  the 
Bristol  line  of  steamers,  and,  according  to 
the  evidence  of  both  the  Stocks,  the  plain- 
tiff's directions  were  to  secure  room  for 
the  200  tons  in  the  steamer  which  would 
leave  at  the  end  of  the  month ;  and  on 
the  11th  of  January  Edward  Stock  &  Son, 
the  Bristol  agents  for  the  steamera,  wrote 
to  Nisstle  &  GUnther  the  following  letter : 
— "  There  are  200  tons  of  sugar  sold  for 
shipment  the  second  half  of  this  month, 
but  we  have  not  yet  ascertained  the  names 
of  the  shippers.  There  are  also  further 
parcels  in  treaty,"  and  so  forth.  This,  it 
must  be  noticed,  was  before  the  contract 
between  Drake  and  the  plaintiff  on  the 
12th  of  January; -and  how  there  can  be 
any  doubt  raised  that  the  plaintiff  did  his 
best  as  far  as  regards  securing  room  on 
that  steamer  to  take  on  board  the  sugar 
which  Beloe  was  to  ship  or  cause  to  be 
shipped,  I  am  unable  to  conceive.  He 
had  to  advise  Beloe  of  this,  and  it  is 
6wom  that  he  did  so,  and  I  see  no  possible 
reason  for  doubting  that  he  did. 

The  position  of  things  then  as  between 
Beloe  and  the  plaintiff  was  this:  The 
plaintiff  had  done  his  part,  and  unless 
Beloe,  by  himself,  or  Drake,  or  any  one 
^Ise,  put  the  proper  quantity  of  sugar 
of  the  proper  description  on  board  the 
steamer  the  plaintiff  had  a  cause  of  action 
against  Beloe.  If  Beloe  did  put  the 
proper  quantity  on  boaid  ho  was  entitled 


to  recover  the  price  in  exchange  for  bills 
of  lading,  and  it  was  no  answer  that  the 
goods  had  perished  at  sea  before  the  bill 
of  lading  was  offered.  He  did  send  an 
invoice  specifying  the  marks  and  numbers 
of  2,000  bags,  undoubtedly  put  on  board, 
which  Beloe  alleged  had  been  shipped  on 
plaintiff's  account. 

If  these  were  proper  bills  of  lading  for 
the  sugar  shipped,  it  is  difficult  to  imagine 
a  clearer  case  of  a  loss  of  sugar.  It  is 
said  the  bills  of  lading  which  he  offered 
to  give  in  exchange  for  the  cash  were  not 
the  bills  of  lading  of  goods  shipped  for 
him  on  the  City  of  Dublin,  and  therefore 
he  was  not  bound  to  pay  in  exchange  for 
such  bills  of  lading;  instead  of  being 
liable  to  pay  Beloe  the  price,  he  had  an 
action  against  him  for  breach  of  contract 
in  not  shipping  as  he  ought  to  have  done. 
This  requires  us  to  notice  some  more  of 
the  evidence. 

When  on  the  12th  of  January  the 
plaintiff  had  made  his  contract  with 
Drake,  he  at  once  proceeded  to  Edward 
Stock  &  Sons,  who  on  that  very  day 
advised  Nisstle  t  Co.  that  the  200  tons 
were  coming :  so  that  the  plaintiff  had  done 
his  part  in  securing  room  for  that  200 
tons,  and  if  Drake  Si  Co.  have  not  shipped 
them  he  has  a  cause  of  action  against 
them.  They  did  not  ship  the  whole  200 
tons,  but  only  190  tons— 10  tons,  or  100 
bags,  meant  to  be  shipped  having  been 
deUiyed — ^for  that  Drake  &  Co.  sent  an 
invoice  and  received  payment.  And,  as  I 
said  about  Beloe,  if  Drake  &  Co.  have 
offei^  the  plaintiff  bills  of  lading  for 
goods  which  were  not  shipped  for  him,  ha 
has  a  cause  of  action  against  Drake  di  Co., 
and  was  not  bound  to  pay.  But  if  Drake 
^  Co.  have  fulfilled  their  contract^  and 
the  bills  of  lading  are  those  referring  to 
the  1,900  bags,  ^en  the  subsequent  loss 
by  perils  of  the  sea  is  no  answer.  Hie 
plaintiff  must  pay  the  price,  and  has  lost 
it,  and  that  is  as  clear  a  loss  as  can 
well  be. 

When  Drake  &  Co.,  or  rather  their 
agents  at  Hamburg,  were  shipping  the 
sugar  and  held  the  mate's  notes,  it  was  no 
doubt  their  business  to  see  that  a  proper 
bill  of  lading  for  each  separate  shJpmMt 
was  signed ;  and  if  at  any  time  before  the 
bills  of  lading  left  Hambui^  they  had 
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been  aUocated  to  each  shipment,  no  objeo- 
tion,  not  even  an  idle  one,  could  have  been 
raised.  But,  instead  of  doing  so,  the  whole 
of  the  bills  were  sent  in  a  lump  to  London 
that  they  might  be  allocated  there.  This 
was  perfectly  bona  fide,  Drake  &  Co.  had 
no  interest  in  favouring  one  more  than 
the  other,  and  were  to  be  paid  exactly  the 
same  price  per  bag  whether  they  allocated 
it  to  the  one  or  to  the  other.  And  if  they 
had  done  this  before  the  loss,  I  do  not  see 
what  damage  either  Beloe  or  Stock  could 
have  sustained  by  the  allocation  being 
made  in  London  instead  of  in  ELamburg. 

Now,  I  have  been  quite  unable  to  see, 
even  if  the  plaintijQP  had  sustained  some 
damage,  that  it  could  have  been  damage 
going  to  the  whole  root  of  the  matter,  so 
as  to  form  a  defence  for  the  plaintiff 
against  an  action  by  either  Diuke  &  Co. 
or  Beloe  for  not  pa3dng  for  the  goods  in 
exchange  for  the  bills  of  lading — that  is, 
supposing  the  plaintiff  (because  prices  had 
greatly  fallen,  or  from  any  other  unworthy 
motive)  had  wished  to  get  off. 

And  if  it  were  so,  I  think  the  case 
would  fidl  entirely  within  what  Lord 
Hatherley,  in  Anderson  v.  Moriee  (1), 
says  is  the  principle  of  Sparkes  v.  Mar- 
thaU  (5).  The  insurers  have  no  right  to 
call  upon  the  insured  to  exercise  a  pos- 
sible option  to  be  released  from  their  con- 
tract. But  the  loss  having  happened 
before  the  actual  allocation,  the  plaintiffs 
loss,  when  it  happened,  was  a  loss  not  of 
200  tons,  but  of  200  tons  parcel  of  390 
tons,  so  that  the  loss,  though  exactly  the 
same,  is  said  not  to  be  the  same  in  de- 
scription, because  it  is  the  loss  of  an  un- 
divided portion  of  the  goods,  instead  of 
being  the  loss  of  the  goods  themselves.  I 
am  quite  unable  myself  to  perceive  why 
that  should  make  the  slightest  difference. 
In  the  merits,  certainly  it  does  not.  I  am 
quite  unable  to  perceive  why  an  undi- 
vided interest  in  a  parcel  of  goods  on 
board  a  ship  may  not  be  described  as  an 
interest  in  goods  just  as  much  as  if  it 
were  an  interest  in  every  portion  of  the 
goods.  No  authority  was  died  in  order 
to  shew  that  it  was  not  so,  and  I  can  see 
no  reason  for  it  Then,  that  being  so,  of 
course  it  follows  that  there  is  no  defence 
at  all,  and  this  is  my  opinion. 

(6)  2  Btiig.  N.C.  761 ;  6  Law  J.  Rep,  C.P.  286. 
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This,  however,  is  not  the  ground  on 
which  the  Court  of  Appeal  decided.  They 
thought  that  there  was  shewn  to  be  a 
custom  or  course  of  dealing  which  ren- 
dered Drake  &  Co.'s  conduct  a  literal 
fulfilment  of  the  contract.  I  am  not 
satisfied  that  on  the  evidence  such  a  cus- 
tom or  course  of  trade  is  shewn.  I  do 
not  say  it  is  not,  but  I  would  at  least 
wish  to  hear  the  respondent's  counsel 
before  deciding  on  that  ground.  On  the 
other,  as  I  have  already  intimated,  I  have 
no  doubt  at  all. 

Lord  Watson. — I  concur  in  the  judg- 
ments delivered,  and  have  nothing  to  add. 

LoBD  FitzGerald. — ^I  also  concur. 

Order  appealed  from  affirmed^  and 
appeal  dismiased,  with  costs. 

Solicitors — ^Waltons,  Bubb  &  Johnson,  for  appel- 
lant Inglis;  HoUams,  Son  dc  Coward,  for 
respondent  Stock. 


1884.     1  BOLLEN  {appellant)  v.  southall 
Dec.  19.  J  (respondent). 

Parliament  —  Registration  —  Notice  of 
Objection — SpecifictUion  of  List  and  Divi^ 
sion  to  which  Objection  refers — Parlia^ 
mentary  and  Municipal  Registration  Act^ 
1878  (41  dc  42  Vict.  c.  26), «.  28,  sub-s.  2— 
Schedule  Form  /.,  Nos.  1  and  2 — Amend- 
ment. 

In  Um  township  of  B.^  in  the  borough  of 
W.,  there  were  three  lists  of  Parliamentary 
voters — namelyy  freemen^  occupiers,  and 
lodgers.  The  occupiers  list  was  the  only 
one  of  these  made  out  in  divisions,  being 
in  accordance  with  section  16  of  the  Hi 
42  Vict.  c.  26. 

Notice  of  objection  was  given  to  the 
overseers  in  these  terms : — **  /  hereby  give 
you  notice  that  I  object  to  the  names  of  the 
persona  mentioned  below  being  retained  in 
the  B.  list  of  persons  Division  /.  entitled 
to  vote  at  the  election  of  a  member  to  serve 
in  Parliament  for  the  borough  of  WJ* : — 

Held,  that  such  notice,  if  not  inform  an 
accurate  compliance  toith  the  Form  (/.), 
No.  1, in  the sdieduU  toil  it  i2  Vict. c. 26, 
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was  such  a  notice  and  gave  such  informor 
tion  as  was  contemplated  by  ike  Act,  The 
informality  and  inaccuracy  were  at  any 
rate  to  be  treated  as  a  mistake^  and  within 
the  powers  of  amendment  conferred  on  the 
Revising  Barrister  under  section  28,  sub- 
section  2,  of  the  same  Act, 

Thifl  was  an  appeal  against  the  decision 
of  the  Revising  Banister  for  Worcester, 
who  stated  the  following  Case  : — 

William  Thomas  Harris,  of  24  George 
Street,  in  the  citj  of  Worcester,  on  the 
list  of  Parliamentary  voters  Division  I. 
for  the  parish  of  St.  Martin,  ohjected  to 
the  names  of  Walter  BoUen  and  others 
being  retained  on  the  Blockhouse  list  of 
persons  (Division  I.)  entitled  to  vote  at 
the  election  of  members  to  serve  in  Parlia- 
ment. 

The  notice  of  objection  given  by  Harris 
to  the  overseers  was  as  follows : — 

"  To  the  overseers  of  the  parish  (town- 
ship) of  the  Blockhouse, — 

"  I  hereby  give  you  notice  that  I  object 
to  the  names  of  each  and  every  person 
mentioned  and  described  below  being  re- 
tained in  the  Blockhouse  list  of  persons 
Division  L  entitled  to  vote  at  the  election 
of  a  member  (or  members)  to  serve  in 
Parliament  for  the  Parliamentary  borough 
of  Worcester. 

"  Dated  this  22nd  day  of  August,  1884. 

"Signed — ^William  Thomas  Harris,  of 
24  QeorgQ  Street,  Worcester,  on  the  list 
of  Parliamentary  voters  Division  I.  for 
the  parish  of  St.  Martin." 

Ninety-seven  other  persons  whose  names 
were  set  out  in  an  appendix  annexed  to 
the  Case  were  also  objected  to  by  Harris. 
(Here  followed  the  names,  abode,  nature 
of  qualification,  and  street  where  the  pro- 
perty was  situated  of  Bollen  and  the 
others.)  There  are  three  lists  of  Parlia- 
mentary voters  for  the  Blockhouse,  namely, 
1.  Householders  and  occupiers;  2.  Free- 
men; 3.  Lodgers.  The  name  of  Walter 
Bollen  was  on  the  Parliamentary  list 
Division  I.  for  the  Blockhousa 

It  was  contended  on  behalf  of  Walter 
Bollen  that  the  notice  of  objection  given 
to  the  overseers  was  insufficient,  inasmuch 
as  the  notice  did  not  specify  the  list  of 
Parliamentary  voters  to  which  the  objec- 
tion referred,  as  re<juired  by  the  note  to 


the  form  of  notice  of  objection  given  in 
the  schedule  of  41  &  42  Yict.  c.  26.  It 
was  further  contended  on  behalf  of  Walter 
Bollen  that  the  Revising  Barrister  had  no 
power  to  amend  the  notice  of  objection. 
It  was  contended  on  behalf  of  Hanis,  the 
objector,  that  the  omission  did  not  invali- 
date the  notice  of  objection. 

The  Hevising  Bairister  decided  that  the 
notice  of  objection  in  the  case  of  Walter 
Bollen^  and  the  notices  of  objection  in  the 
cases  of  the  other  persons  named  in  the 
schedule  to  the  Case,  ought  to  have  speci- 
fied the  list  to  which  the  objection  re- 
ferred, and  by  reason  of  the  omission  were 
invalid. 

The  Revising  Barrister  was  then  asked, 
on  behalf  of  Harris,  to  amend  the  notices 
of  objection  under  section  28,  sub-section 
2,  of  the  Parliamentary  and  Mnnicipal 
R^stration  Act,  1878  (41  &  42  Vict.  c. 
26),  by  supplying  the  omission,  which 
omission,  it  was  contended,  was  a  "mis- 
take" within  the  meaning  of  that  sab- 
section,  and  that  the  Revising  Barrister 
could  and  ought  to  correct  such  mistake. ' 

The  Revising  Barrister  decided  that  he 
had  power  to  amend  the  notice,  and  did 
amend  it  accordingly,  by  supplying  the 
omission,  and  expunged  the  name  of  Walter 
Bollen  and  the  names  of  the  other  persons 
mentioned  in  the  schedule. 

If  the  Court  should  be  of  opinion  that 
the  Revising  Barrister  had  no  power  to 
amend  the  notice  of  objection,  the  regis- 
ter for  the  dty  of  Worcester  was  to  be 
amended  by  inserting  therein  the  names 
of  Walter  Bollen  and  the  ninety-sevoi 
persons  named  in  the  schedule. 

WiUis  Bund,  for  the  appellant. — ^The 
notice  of  objection  is  bad.  This  point  was 
practically  decided  in  Hcdl  v.  Cropper  (1). 
The  voter  is  entitled  to  have  specific  notice, 
and  this  does  not  specify  the  list 

[Cave,  J. — ^It  is  not  stated  here  that  the 
overseers  were  misled.] 

But  this  being  an  omission,  there  is  no 
power  of  amendment ;  it  is  not  the  amend- 
ing of  a  mistake  within  sub-section  2  <^ 
section  28.  There  is  no  information  given 
as  to  what  qualification  is  objected  ta 
The  judgment  of  lindley,  J.,  in  James  v. 

(I)  49  Law  J,  Rep.  C.P.  160. 
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Howarih  (2)  is  against  the  power  of  amend- 
ment  here  exercised. 

[Lord  Coleridoe,  C.J. — We  there  de- 
cided that  as  the  information  to  the  person 
objected  to  had  been  conveyed  to  him,  there 
was  a  power  of  amendment.] 

But  it  is  submitted  that  what  can  be 
supplied  in  the  case  of  an  objector  cannot 
be  supplied  in  the  case  of  the  person  ob- 
jected to.  Where  the  notice  is  originally 
bad  in  law,  it  cannot  be  turned  into  a  good 
notice. 

R.  S.  Wright^  contra, — In  substance  this 
notice  contains  a  description  of  the  list 
which  is  unmistakable.  Division  I.  can 
only  exist  in  one  list — that  of  householders 
and  occupiers.  But,  if  not  good  as  it 
stands,  the  notice  could  be  amended.  In 
James  v.  Howarih  (2)  Lord  Coleridge, 
C.J.,  thought  that  there  was  a  power  of 
amendment  under  sub-section  2  of  sec- 
tion 28. 

No  one  here  could  have  been  misled; 
and  it  is  not  necessary  for  there  to  be  any 
finding  in  fact  that  no  one  was  misled,  when 
the  matter  is  so  plain.  Adanis  v.  Boatock 
(3)  is  very  similar;  the  omission  of  place 
of  abode  was  there  held  to  be  a  mistake 
amendable. 

Willia  Bund,  in  reply. — Not  only  the 
person  objected  to,  but  the  overseers, 
ought  to  have  a  specific  description  of 
the  list  on  which  the  name  of  the  pei'son 
objected  to  is  to  be  found. 

Lord  Coleridge,  C.J. — I  think  that 
this  notice  was  informal;  but  it  was  in 
substance  such  as  was  intended  by  the  Act. 
It  gives  the  information  required  to  be 
given,  and  does  not,  in  my  opinion,  with- 
hold any  which  either  is  necessary  to  pre- 
vent the  voter  being  misled,  or  is  in  terms 
required.  It  specifies  that  the  objection 
is  to  Division  L,  and  as  only  one  of  the 
three  lists  has  divisions  in  it,  the  informa- 
tion as  to  which  list  objection  is  made  is 
practically  furnished.  It  is  true  that  by 
section  8  of  41  &  42yict.  c.  26  the  notices 
are  to  be  in  the  forms  provided  in  the 
schedule,  and  so  it  has  been  held  that  the 
forms  are  not  directory  only,  but  must  be 
complied  with. 

Then  there  is  a  power  of  amendment 

(2)  49  Law  J.  Rep.  C.P.  169. 

(3)  51  Law  J.  Rep.  Q.B.  175. 


given  of  any  mistake  proved  to  the  Re- 
vising Barrister  to  have  been  made  in  any 
notice  of  objection.  That  power  I  am 
very  much  disinclined  to  extend;  but  it 
would  be  cut  down  to  nothing  if,  when  all 
the  information  required  has  been  furnished 
by  the  objector,  the  Revising  Barrister  could 
not  amend  the  form  in  which  such  infor- 
mation is  given.  I  therefore  think  that 
this  was  well  within  his  power  to  amend ; 
and  I  would  only  say  that,  in  these  cases 
of  non-compliance  with  prescribed  forms, 
I  should  hold  the  person  strictly  to  the 
letter  within  reasonable  limits,  as  it  is  all- 
important  that  nothing  in  the  way  of  laxity 
of  practice  should  be  encouraged.  Were 
it  otherwise,  when  feelings  are  strongly 
enlisted  and  partisan  spirit  aroused, agents 
might  be  tempted  to  take  advantage  of  the 
facilities  afforded  by  amendments  to  mis- 
lead, and  so  work  injustice.  I  think,  in 
the  case  before  us,  that  the  power  of 
amendment  was  rightly  exercised,  and  this 
appeal  must  be  dismissed. 

Stephen,  J. — I  am  of  the  same  opinion. 
I  felt  great  doubt  until  Mr.  Wright  made 
it  clear  that,  substantially,  all  requisite 
information  was  given  by  this  notice,  and 
the  list  sufficiently  identified.  I  quite 
agree  also  as  to  the  necessity  for  not  re- 
laxing to  any  extent  the  rule  of  insisting 
on  strict  compliance  with  the  different 
forms  prescribed  by  the  Act.  It  is  most 
necessary  to  prevent  injustice,  as  party 
agents  are  up  to  all  points  by  which  ad- 
vantage may  be  gained  for  their  respective 
sides. 

Cave,  J. — I  also  am  of  the  same  opinion. 
W  ith  reference  to  the  interpretation  of  sub- 
section 2  of  section  28, 1  desire  to  reserve 
liberty  of  action  in  future ;  but,  as  it  gives 
some  discretion  to  the  Revising  Barrister 
to  amend,  I  am  clearly  of  opinion  that  he 
ought  in  this  case  to  exercise  it  by  amend- 
ing,  as  the  power  given  by  the  section 
must  be  wider  than  that  contended  for 
by  Mr.  Willis  Bund,  and  must  cei*tainly 
include  this  notice. 

Appeal  dismissed,  with  costs. 

Solicitors— W.  H.  Stallard,  agent  forT.  Stallard, 
Worcester,  for  appellant ;  Church,  Rendell  ic 
Co.,  agents  for  8.  Southall,  Town  Clerk, 
Worcester,  for  respondent. 
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Ship  and  Shipping — Marine  Insurance 
— Eisk    of  Lighterage  —  Concealment    of 
Arrangement  between  Assured  and  Lighter- 
man. 

The  plaintiffs  effected  with  an  under- 
writer policies  of  marine  insurance  on 
sugar  on  board  certain  steamers.  The 
policies  included  all  risks  of  transhipment 
of  raft^  crafty  and  lighters  in  loading  and 
unloading.  Tlie  sugar  was  lost  while  on 
lighters.  The  plaintiffs  had  an  arrange- 
msnt  with  the  lighterman  that  he  slwuld  do 
all  their  lighterage  on  the  terms  thai  he  was 
not  to  be  liahle  for  loss  unless  caused  by 
negligence.  The  existence  of  this  arrange- 
ment was  not  communicated  to  the  under^ 
writer.  The  plaintiffs  knew  that  since 
some  lightermen  had  thus  limited  their 
liability  for  loss,  underwriters  had  charged 
higher  rates  of  premium  in  cases  in  which 
ifie  liability  was  so  limited  than  in  other 
eases.  In  an  action  on  the  policies  of  in- 
surance, the  jury  found  that  the  fact  of  the 
plaintiffs  having  such  an  arrangement  with 
the  lighterman  w<u  a  fact  whic/i  a  prudent 
underwriter  would  take  into  consideration 
in  estimating  the  premium: — ^Held,  that 
there  was  evidence  to  justify  the  finding  of 
the  jury,  and  therefore  that  the  defendant 
toas  entitled  to  judgment  on  the  ground  of 
the  non-disclosure  by  the  assured  of  a 
matericUfact, 

Appeal  by  the  plaintiffii  from  the  judg- 
ment of  the  Queen's  Bench  Division 
entering  judgment  for  the  defendant. 

The  plaintifiEB  sued  on  four  open  policies 
of  marine  insurance  which  they  had  effected 
with  the  defendant.  Each  policy  was  on 
sugar  or  merchandise,  as  interest  might  be 
declared,  in  steamer  or  steamers,  and  in 
*^  boats  and  lighters,  while  loading  and  un- 
loading, and  until  finally  delivered  at  any 
wharves,  docks,  landing-places,  vessels,  or 
refinery  at  Silvertown,  as  ordered  by  the 
assured." 

The  risks  included  were  ''all  risks  of 
transhipment  and  storage  on  the  route, 

♦  Coram  Brett,  M.R.,  Baggallay,  L.J.,  and 
Bowen,  L. J. 


and  of  rafb,  craft,  and  lighters  in  loading 
and  unloading  and  tnuoshipmenty  and 
particularly  of  any  special  lightersge,  and 
while  in  craft  waiting  shipment  or  landing 
or  delivery  to  other  vessels  after  arrival, 
and  until  delivered  at  any  wharves,  docks, 
landing-places,  vessels,  or  elsewhere,  as 
ordered  by  the  assured  or  their  agentB^ 
each  crafty  lighter,  or  other  craft  to  be 
considered  as  separately  insured." 

The  sugar  was  lost  while  it  was  on 
lighters  in  the  Thames  on  its  way  from 
the  steamer  in  which  it  had  been  carried. 

The  defence,  in  so  far  as  it  was  material 
to  the  appeal,  was  that  the  plaintiff  had 
concealed  certain  material  facts  known  to 
them  but  unknown  to  the  defendant.  The 
defendant  also  alleged  that  the  plaintiffii 
had  made  a  misrepresentation  in  stating 
that  there  would  be  a  recourse  against  the 
lighterman  should  the  goods  be  damaged 
while  on  lighters.  The  alleged  conceal- 
ment was  that  the  plaintiffs  had  arranged 
with  their  lighterman  that  be  should  do 
all  their  lighterage  on  the  terms  that  he 
should  not  be  liable  for  any  loss  except  loss 
caused  by  his  own  negligence,  and  that 
they  had  not  communicated  this  fiict  to 
the  defendant. 

It  appeared  at  the  intH  that  before 
April,  1882,  underwriters  who  had  insured 
goods  by  policies  similar  to  those  now  sued 
on,  used,  in  case  of  loss  of  the  goods  while 
on  lighters,  to  sue  the  lightermen  in  the 
name  of  the  assured,  and  &us  recover  back 
what  they,  as  insurers,  had  had  to  pay. 
But  in  April,  1882,  the  Thames  mastei^ 
lightermen  published  a  notice  stating  that 
they  would  not  take  the  responsibility  of 
common  carriers,  and  would  only  be  liable 
for  loss  or  damage  to  goods  caused  by  the 
negligence  or  wilful  acts  of  their  servants. 
On  this  the  underwriters  at  Lloyd's  re- 
solved in  May,  1882,  that  <<it  would  bs 
injurious  to  mercantile  interests  to  limit 
the  customary  liability  of  lightermen,"  and 
they  published  a  letter  calling  attention  to 
the  proposal  of  the  lightermen,  and  stating 
that  underwriters  were  entitled  to  be  in- 
formed as  to  the  nature  of  the  li^terage 
risk  to  be  incurred  by  them.  It  appeared 
that  after  this  the  premiums  on  policies 
such  as  these  differed,  the  rates  being  higher 
in  cases  in  which  there  was  a  limitation  of 
the  liability  of  lightermen  than  in  cases  in 
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which  there  was  the  former  full  recourse 
against  lightermen.  The  plaintiffs  knew, 
this,  having  heen  informed  of  it  by  a  letter 
from  their  brokers. 

The  plaintiffs  had  arranged  in  1879  with 
a  lighterman  named  Hooper  to  do  all  their 
lighterage  for  them,  on  the  terms  that  he 
was  only  to  be  liable  for  losses  arising  from 
his  own  negligence. 

The  plaintiffs  effected  these  policlee 
without  paying  any  additional  premium 
for  craft  risk,  nor  did  they  inform  the 
underwriter  of  their  arrangement  with 
Hooper.  It  was  contended  that  the  defen- 
dant had,  in  fact,  notice  of  this  arrange- 
ment, since,  in  an  action  brought  by  his 
solicitors  on  behalf  of  the  defendant  and 
other  underwriters  against  Hooper  in 
respect  of  a  loss  of  the  cargo  of  another 
vessel  which  had  been  insured  by  the 
defendant  under  a  similar  policy,  the 
solicitors  had  notice  of  this  arrangement, 
for  it  had  formed  Hooper's  defence  to  that 
action.  The  defendant^  however,  stated 
that  he  had  no  knowledge  of  its  existence 
till  after  the  insurance  had  been  effected. 

The  following  questions  were  left  to  the 
jury,  who  returned  the  answers  set  out 
after  each  question : — 

1.  Was  the  fact  communicated  to  the 
underwriter  that,  by  the  existing  arrange- 
ment between  Hooper  and  the  plaintiffs, 
Hooper  was  liable  only  in  case  of  negli- 
gence?— ^Answer:  It  was  not  communi- 
cated direct  to  the  underwriter,  but  it 
was  disclosed  to  the  defendant's  solicitors 
on  the  5th  of  August. 

2.  Was  the  fact  of  the  plaintiffs  having 
that  arrangement  with  Hooper  material  to 
the  risk — that  is  to  say,  was  it  a  fact  which 
a  prudent  and  experienced  underwriter 
would  have  taken  into  consideration  in 
estimating  the  premium  f — Answer  :  Yes. 

3.  If  it  was  material,  was  it  concealed  1 
—Answer :  No. 

4.  When  the  insurances  were  effected 
on  the  21st  and  25th  of  July,  and  on  the 
5th  and  23rd  of  September,  was  it  the 
usual  usage  for  merchants  to  employ 
lightermen  on  the  terms  of  the  resolution 
of  the  Association  of  Lightermen  in  April, 
18821— Answer:  Yes. 

5.  Was  that  usage  generally  known  f — 
Answer:  Yes. 
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6.  Were  the  underwritera  reasonably 
justified  under  the  circumstances  of  the 
case  in  assuming,  without  enquiry,  that 
there  would  be  recourse  against  lightermen 
with  the  liability  of  a  common  carrier  !-^ 
Answer  :  No,  they  were  not. 

The  learned  Judge  entered  judgment  for 
the  plaintiffs. 

The  Queen's  Bench  Division  set  aside 
this  judgment,  and  the  plaintiffs  appealed. 

Webster^  Q.Ct  Heid,  Q.C.,  and  IloUams^ 
for  the  appellants. — On  the  findings  of  the 
jury  the  plaintiffs  are  entitled  to  judgment, 
for  they  did  not  conceal  from  the  defendant 
anything  which  it  was  their  duty  to  dis- 
close to  him.  If  the  arrangement  as  to 
lighterage  was  not  disclosed,  still  that  fact 
does  not  invalidate  these  policies,  for  it 
was  not  material  in  the  sense  that  it  need 
be  disclosed.  If  there  are  several  alter- 
native methods  of  landing  goods,  then  the 
underwriters  are  not  entitled  to  assume 
that  one  method  will  be  always  adopted 
to  the  exclusion  of  the  others. 

VcUlance  v.  Deusar  (1)  and  Tennanl  v. 
Henderson  (2)  were  referred  to. 

jRussell,  Q.C.,  Cohen,  Q.C.f  and  Barnes^ 
for  the  defendant. — The  jury  have  found 
that  a  particular  fact  was  not  communi- 
cated directly  to  the  underwriter,  and 
this  finding  establishes  the  defence,  for  it 
asserts  that  there  was  that  which  in  law 
amounts  to  concealment  and  misrepre. 
sentation.  There  was  no  disclosure  which 
can  affect  the  defendant  with  knowledge 
of  the  arrangement,  and  it  is  for  the  plain- 
tiffs to  establish  that  they  were  excused 
from  communicating  to  the  defendant  the 
arrangement  as  to  lighterage.  It  is  not 
contended  that  the  plaintifis  warrant  that 
the  lightermen  are  common  carriers ;  but 
if  an  assured  has  a  standing  arrange- 
ment with  a  lighterman  which  prevents 
there  being  any  recourse  to  the  lighter- 
man, then  that  is  a  material  fact  which 
the  underwriter  is  entitled  to  know — for 
anything  which  will  diminish  the  loss  is 
a  material  fact.  It  is  enough  if  it  would, 
in  £&ct,  influence  the  mind  of  a  reasonable 
man  and  have  an  effect  on  his  deciding 
whether  to  accept  or  decline  the  risk. 

(1)  1  Campb.  603. 

(2)  1  Dow,  324. 
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narrower  v.  Hutchirison  (3),  lonides  v. 
Pender  (4),  Hivaz  v.  Gerussi  (5),  and 
^a^««  V.  Hewitt  (6^  were  cited. 

Webster  J  Q.C,  in  reply.— There  is  no 
evidence  that  the  underwriter  considered 
this  material,  or  that  he  had  different 
rates  of  premium,  or  that,  if  he  had,  that 
the  plaintiffs  were  aware  of  it.  The  ques- 
tion in  narrower  v.  HvJtchvMon  (3)  was 
whether  the  party  had  been  misled ;  and 
Rivaa  v.  Oeruasi  (5)  was  a  case  of  fraud. 

Brett,  M.E. — In  this  case  the  plaintifis 
had  effected  a  policy  with  the  defendant 
and  others  upon  goods  shipped  to  England. 
The  policy  was  to  include  all  risks  inci- 
dental to  sea  navigation,  and  all  risks  ''  of 
raft,  craft,  and  lighters  in  loading  and  un- 
loading and  transhipment,  and  particularly 
of  any  special  lighterage,  and  while  in 
craft  waiting  shipment  or  landing  or  de- 
livery to  other  vessels  after  arrival,  and 
until  delivered  at  any  wharves,  docks, 
landing-places,  or  elsewhere,  as  ordered  by 
the  assiu^d."  The  goods  arrived  in  the 
Thames  in  a  ship,  and  were  put  on  board 
a  lighter,  which  belonged  to  a  man  whose 
business  it  was  to  let  lighters.  He  had  a 
running  agreement  with  the  plaintiffs,  as 
to  the  construction  of  which  there  has  been 
some  contention,  but  which  was  one  of  two 
things.  It  was  either  an  agreement  which, 
as  between  the  plainti&  and  Hooper, 
obliged  the  plainti^  at  the  risk  of  breach 
of  contract  to  allow  him  to  carry  all  goods 
which  were  brought  for  them  in  ships  and 
were  to  be  taken  to  a  wharf;  or  it  was 
an  agreement  whereby  whenever  Hooper 
should  lighter  goods  for  the  plainti£b  cer- 
tain conditions  should  be  part  of  the  con- 
tract. In  either  case  it  was  part  of  the 
contract  that  Hooper  should  oidy  be  liable 
to  the  plaintifis  in  the  case  of  negligence — 
that  is,  that  whatever  may  be  the  liability 
of  a  lighterman,  whether  he  is  to  be  con- 
sidered as  a  common  canier,  or  whether 
because  he  carries  goods  in  a  vessel  upon 
the  water  while  doing  so  he  has  the  same 

(3)  39  Law  J.  Kep.  Q.B.  2Sr9 ;  Law  Bep. 
6  Q.B.  584. 

(4)  48  Law  J.  Rep.  Q.B.  227;  Law  Bep. 
9  Q.B.  53L 

(5)  50  Law  J.  Rep.  Q.B.  176 ;  Law  Rep. 
6  Q.B.  D.  22. 

(6)  36  Law  J.  Rep.  Q.B.  282;  Law  Rep. 
2  Q.B.  595. 


liability  as  to  loss  as  a  common  carrier,  in 
this  case  he  should  only  have  the  liability 
as  limited  by  the  agreement.  The  loss  is 
admitted,  and  the  plaintiffs  are  entitled  to 
recover  under  the  policy,  unless  they  have 
disentitled  themselves  to  sue  and  recover 
upon  the  policy.  The  defence  is  that  of 
concealment  of  a  material  fact.  Conceal- 
ments are  of  two  kinds — ^namely,  fraudu- 
lent concealment  or  non-disclosure.  Here 
it  is  charged  against  the  plaintiffs  that, 
from  ignorance  of  what  was  necessary  for 
them  to  do  under  the  law,  or  from  care- 
lessness, they  did  not  disclose  to  the  under- 
writer that  which  they  ought  to  have  dis- 
closed. The  learned  Judge  who  tried  the 
case  left  to  the  jury  certain  questions,  whidi 
have  been  answered  specifically,  and  upon 
the  answers  so  given  he  directed  verdict 
and  judgment  to  be  entered  for  the  plain- 
tiffs. The  Queen's  Bench  Division  has 
entel^d  verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiffs  now  appeaL 
The  first  finding  is  of  no  valiie.  A  solicitor 
is  not  a  standing  agent  for  his  client  to 
receive  mercantile  notices  in  respect  of 
mercantile  business.  It  may  be  doubted 
whether  there  was  a  disclosure  on  the  5th 
of  August ;  but  whether  there  was  or  was 
not  is,  as  it  seems  to  me,  immaterial. 

The  substantial  questions  raised  on  the 
argument  before  us  were,  whether  the  juiy 
were  justified  in  answering  the  second  find- 
ing in  the  affirmative ;  and,  if  they  were, 
then  whether  they  were  justified  in  an- 
swering the  fourth  and  fifth  findings  in 
the  affirmative ;  and,  further,  that  if  this 
was  rights  then  whether  these  findings 
materially  affect  the  plaintiSs'  case.  I 
have  come  to  the  conclusion  that  the  juiy 
were  justified  in  answering  the  second  ques- 
tion as  they  did,  and  that  the  direction  on 
that  point  was  right.  It  is  said  that  ih» 
plaintiffii  should  have  disclosed  that  they 
had  an  arrangement  with  Hooper  whii^ 
minimised  his  liability  in  case  of  less. 
The  only  effect  which  it  was  suggested  that 
that  could  have  upon  the  monetary  posi- 
tion of  the  underwriter  is  that,  assumii^ 
a  loss  for  which  he  would  be  liable  under 
the  policy  to  pay  the  plaintifis  the  sum  as- 
sured, he  would  not  by  rea^n  of  this  limi- 
tation of  liability  have  the  same  valuable 
recourse  over  against  the  lighterman  whidi 
he  otherwise  would  have  in  the  name  of 
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the  assured.  It  is  obvious  that  that  only 
affects  the  salvage  which  the  underwriter 
might  have ;  and  if  there  were  nothing  else 
in  the  case,  I  should  have  been  inclined  to 
think  that  the  mere  diminution  of  the  right 
to  salvage  would  not  have  been  a  fact 
material  to  the  risk.  The  question  of  what 
salvage  can  come  to  the  underwriters  is 
not  material.  It  would  have  been  a  matter, 
I  am  inclined  to  think — but  it  is  not  ne- 
cessary to  decide  the  point — immaterial 
to  what  is  called  the  risk,  and  therefore, 
to  my  mind,  to  the  insurance.  But  some- 
thing else  has  happened,  and  it  seems  to 
roe  that,  it  having  become  more  or  less 
publicly  known  that  some  lightermen  at 
all  events  would  not  carry  goods  unless 
their  liability  was  minimised  by  arrange- 
ment, a  state  of  things  might  arise  affect- 
ing the  underwriter's  right  to  salvage 
where  there  was  a  loss  on  board  lighters. 
It  is  not  contended  but  that  upon  such  a 
policy  as  this  the  underwriter  would  be 
liable  for  loss  whether  the  lighter  belonged 
to  the  owner  of  the  goods  or  to  another 
person,  or  whatever  was  the  arrangement 
for  lighterage  between  the  lighterman 
and  the  person  for  whom  the  goods  are 
carried.  Therefore  it  signifies  not  to 
whom  the  lighters  belonged,  for  the 
underwriter  would  be  in  any  case  equally 
liable  for  loss  on  board  the  lighters. 
Two  states  of  things  in  such  a  state 
of  circumstances  afifect  underwriters :  first, 
whether  the  goods  are  on  board  a  lighter 
in  which  the  lighterman  is  liable  to  the 
full  extent  of  the  law ;  secondly,  whether 
they  are  on  board  a  lighter,  to  the  lighter- 
man of  which  the  full  liability  does  not 
attach.  It  was  disputed  whether,  if  the 
lighter  belonged  to  wharfingers,  they  would 
have  that  liability  in  the  absence  of  a 
special  contract.  To  my  mind  they  would. 
If  goods  are  lost  in  the  lighter  of  a  dock 
company,  the  company  are  carriers  of  goods 
on  the  water,  and  therefore  are  subject  to 
the  full  liability  unless  there  is  an  arrange- 
ment which  restricts  that  liability.  There- 
fore underwriters,  finding  that  in  the  one 
case  they  would  have  the  advantage  of 
using  the  name  of  the  assured  against  the 
persons  who  were  under  full  liability,  and 
that  in  the  other  ca«e  there  was  an  arrange- 
ment which  diminished  that  recourse,  came 
to  the  conclusion  that  the  two  positions 
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were  different,  and  that  their  mercantile 
interest  was  differently  affected  by  them. 
For  they  considered  that  they  ran  greater 
risk  of  money  loss  in  the  one  case  Uian  in 
the  other.  Upon  that  they  came  to  the 
conclusion  that  in  the  one  case  they  would 
charge  a  larger  premium,  while  in  the 
other,  where  they  had  full  p|x>tection,  they 
would  charge  less ;  and  they  came  to  the 
conclusion  that  they  would  have  two  rates 
of  insurance.  They  made  it  known  that 
such  was  their  resolution,  so  as  to  let  people 
know  that  if  they  insured  with  them  they 
would  have  to  pay  different  premiums 
answering  to  the  different  states  of  cir- 
cumstances. There  is  evidence  that  this 
became  known  to  the  plaintiffs,  either  per^ 
sonally  or  by  their  brokers,  before  they 
insured.  It  seems  to  me  that  the  moment 
they  knew  that  there  were  these  two  rates 
of  insurance,  it  did  become  material  to  the 
underwriters  to  know  what  was  the  plain- 
tiffs' intention  at  the  time;  and  if  the 
plaintifb  had  made  a  particular  agreement 
as  to  risk,  it  became  material  for  the 
underwriteoiB  to  know  that.  Even  if  the 
plaintifib  were  not  bound  to  land  all 
goods  by  means  of  the  services  of  a  par- 
ticular lighterman,  yet  it  seems  to  me 
that  where  the  assured  know  that  there 
is  a  difference  in  the  premium,  and  where 
they  have  the  intention  at  the  time  when 
they  insure  to  land  their  goods  in  circum- 
stances in  which  they  know  that  if  those 
circumstances  were  disclosed  the  under- 
writers would  require  a  larger  premium, 
and  that  if  those  circumstances  were  not 
disclosed  they  would  charge  a  lower  pre- 
mium, it  has  by  those  drcumstancea 
become  a  matter  which  a  prudent  and 
experienced  underwriter  would  take  into 
consideration  in  estimating  the  premium 
and  the  risk,  and  therefore  that  it  is  a 
material  fact.  Therefore  that  question 
being  rightly  left  to  the  jury,  they  were 
justified  in  coming  to  the  conclusion  which 
they  did.  The  authorities  shew  that  the  ma- 
teriality need  not  be  one  which  is  material 
to  the  risk  of  loss — that  is,  which  enhances 
or  diminishes  the  risk  of  loss«-bnt  the 
question  is  whether  it  will  affect  the  mind 
of  the  underwriter  who  is  considering 
whether  he  will  undertake  the  insurance, 
or  will  influence  him  in  fixing  the  termi 
upon  which  he  will  insure  the  goods. 
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The  caaBo£  Harrou>er  v.  Hukhinaon  (3) 
comes  the  nearest  to  the  present  case. 
There  the  assured  insured  against  loss 
upon  a  voyage  goods  which  by  the  charter- 
party  might  be  loaded  at  any  port  in  a 
certain  country  or  province.  The  state  of 
things  with  regard  to  those  ports  was 
this :  The  port  Laguna  de  los  Padres  was 
a  port  in  the  navigable  sense,  although 
at  one  time  that  was  doubtful,  and  the 
majority  of  the  Court  of  Exchequer 
Chamber  held  it  was  a  port.  It  was  a 
port  in  the  province,  and  therefore  it 
was  a  port  within  the  policy.  But  it  was 
not  so  frequented  by  merchants  as  to 
throw  upon  underwriters  the  knowledge 
of  the  condition  of  that  port,  or  even  that 
there  was  a  port.  An  underwriter  is 
bound  to  know  the  mercantile  geography 
of  the  countries  with  regard  to  which  he 
undertakes  an  insurance — that  is,  he  is 
bound  to  have  the  knowledge  which  un- 
derwriters of  ordinary  skill  have.  But  if 
there  are  any  circumstances  with  regard 
to  a  port  in  a  place  which,  although  it 
exists  as  a  port,  is  yet  not  so  well  known 
that  all  careful  underwriters  must  be 
taken  to  know  them,  then  with  regard  to 
those  circumstances  there  is  a  caso  which 
may  be  brought  within  the  definition 
which  requires  an  assured  to  disclose  more 
facts.  As  a  fundamental  rule  an  assured 
has  to  disclose  any  circumstance  which 
would  affect  the  determination  of  a  pru- 
dent and  experienced  underwriter  which 
is  known  to  the  assured  and  is  not 
known  and  ought  not  to  be  known  to 
the  underwriter.  In  that  case  it  was 
proved  that  the  port  existed,  and  that  it 
was  a  more  dangerous  port  than  the  other. 
But,  by  reason  of  it  not  having  been  suffi- 
ciently frequented,  it  was  not  to  be  as- 
sumed against  any  particular  underwriter 
that  he  was  bound  to  know,  and  it  was 
proved  that  the  particular  underwriter  did 
not  know  this  fact.  So  that  the  case  was 
one  in  which  the  assured  knew  of  a 
danger  which  the  underwriter  did  not 
know  and  was  not  bound  to  know ;  for 
that  reason,  therefore,  the  Court  held  that 
the  assured  ought  to  have  disclosed  the 
fact  that  he  was  sending  the  ship  to  that 
port,  and  that  it  was  a  more  dangerous 
port  than  the  other.  The  difficulty  in  that 
case  was,  whether  the  underwriter  ought 


not  to  be  taken  to  know  the  condition  of 
that  port,  because  it  was  a  \iovi  in  the 
province ;  but  it  was  held  that,  in  the  par- 
ticular circumstances  of  the  case,  the  port 
not  being  so  largely  frequented  as  to  make 
it  known  to  the  generality  of  careful 
underwriters,  the  particular  underwriter 
was  not  bound  to  know  it.  Apply- 
ing that  doctrine  here,  the  assured  knew 
that  they  had  made  up  their  minds  at 
the  time  of  the  insurance  to  land  the 
goods  by  and  through  this  particular 
lighterman.  That  was  not  disputed.  It 
must  be  taken  that  the  plaintiff  had 
made  up  their  mind  to  land  the  goods  by 
and  through  Hooper.  They  knew  that 
they  had  a  particular  arrangement  with 
him,  and  that  if  he  did  carry  their  goods 
he  would  be  only  under  a  limited  liability. 
To  my  mind  it  is  clear  that  the  particular 
underwriter  did  not  know  of  this  arrange- 
ment. Therefore  there  is  here  a  matter 
which  the  assured  knew  and  the  under- 
writer did  not  know.  Then  comes  the 
question  whether  the  underwriter  ought 
to  have  known.  The  evidence  as  to  this,  on 
which  the  second  finding  is  based,  is  Uiat 
there  was  a  diversity  of  practice,  and  that 
some  goods  are  carried  by  lightermen  with 
full  liability,  and  others  with  limited  lia- 
bility, caused  in  some  cases  by  agreement, 
and  in  others  by  circumstances.  If  the 
fourth  finding  means  that  it  was  the 
general  practice — so  general  that  almost 
every  merchant  employs  a  lighterman  with 
limited  liability — it  seems  to  me  to  destroy 
and  cut  away  the  very  ground  on  which 
the  second  finding  was  founded.  It  leaves 
only  one  mode  of  landing  goods.  Is  it 
true  to  say  that  there  is  only  one  mode  of 
landing — that  is  to  say,  under  limited  lia- 
bility) It  seems  to  me  that,  by  the  evidence 
on  both  sides,  and  by  the  cases  pressed  by 
counsel  on  both  sides,  it  is  not  true  to  say 
that  there  was  a  general  usage  to  employ 
lightermen  only  in  one  set  of  circumstances. 
The  evidence  shews  nothing  which  can 
support  and  make  reasonable  that  find- 
ing of  the  jury  upon  the  fourth  question. 
If  the  fourth  falls,  the  fifth  also  &lls. 
Therefore,  so  far  as  my  judgment  goes, 
I  should  say  that  the  case  must  be  de- 
cided on  the  footing  that  there  was 
no  evidence  to  support  the  findings  in 
answer  to  the  fourth  and  fifth  questional 


Vol.  54.] 

Tate  V.  ITifslajf,  Ajqt. 

The  case  rests  npon  the  second  finding. 
Having  come  to  the  conclusion  that  the 
second  finding  is  right,  it  seems  to  me 
that  the  facts  which  support  that  make  it 
impossible  that  the  fourth  and  fifth  can 
he  right.  It  comes  to  this,  that  the  fourth 
and  fifth  are  inconsistent  with  the  second ; 
so  that  there  is  a  dilemma  that  if  findings 
four  and  five  are  right,  the  second  is  wrong, 
and  if  the  second  is  right  the  others  are 
wrong.  I  think  that  the  fourth  and  fifth 
are  wrong,  and  that  the  second  is  right. 
If  the  questions  are  understood  in  a  limited 
sense,  it  seems  to  me  that  they  would  not 
he  material  findings.  I  do  not  think  the 
sixth  question  affords  us  anj  assistance, 
or  that  it  is  relevant.  I  therefore  come 
to  the  conclusion  that  the  judgment  of  the 
Queen's  Bench  Division  must  be  sup- 
ported, and  that  the  verdict  must  be  en- 
tered for  the  defendant.  I  think  that 
the  meaning  of  the  third  answer  is  that 
the  fact  was  not  disclosed ;  I  do  not  think 
it  was  concealed  in  any  other  sense  than 
this,  for  there  is  no  symptom  of  fraudu- 
lent concealment. 

Baqoallay,  L.J. — I  am  of  the  same 
opinion.  The  ground  of  my  judgment  is 
that  there  was  evidence  upon  which  the 
jury  could  reasonably  come  to  the  second 
finding,  but  there  was  no  evidence  to  sup- 
port the  thii'd,  fourth,  and  fifth  findings. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
The  first  question  is  as  to  what  is  the 
legal  test  to  be  applied  to  the  evidence. 
It  is  established  law  that  a  person  who 
deals  with  underwriters  must  disclose  to 
them  all  material  ^ts  known  to  himself 
and  not  known  to  them,  or,  at  aU  events, 
all  of  such  unknown  facts  as  they  are 
not  bound  to  know.  In  order  to  make 
that  proposition  clear,  of  course  it  be- 
comes necessary  to  understand  what  is 
meant  by  a  material  fact  It  is  plain 
that  it  is  the  duty  of  the  assured  to 
communicate  to  the  underwriter  all  facts 
in  his  own  knowledge  which  would  affect 
the  mind  of  the  underwriter  either  as  to 
taking  the  contract  or  as  to  the  premium. 
The  question  of  materiality  depends  upon 
the  effect  the  communication  would  have 
upon  the  underwriter  at  the  time  when 
the  policy  is  made.  Therefore,  in  answer- 
ing the  question  whether  a  fact  is  material. 
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one  may  shortly  dispose  of  it  by  saying  it 
depends  upon  whether  or  no  a  prudent 
underwriter  would  take  the  fact  into  con- 
sideration in  estimating  the  premium  and 
the  risk. 

The  law  has  been  well  established  in 
lonidea  v.  Fender  (4)  and  other  cases, 
and  it  is  now  necessary  to  see  what  are 
the  facts  to  which  we  have  to  apply  it. 
The  importers  of  this  produce  which  is  to 
be  landed  in  the  Thames  use  lighters  for 
the  purpose  of  discharging  the  cai^goes. 
Down  to  1882  there  seems  to  have  been 
no  importance  universally  attached  by 
underwriters  to  the  way  in  which  importers 
dealt  with  lightermen.  Owing  to  certain 
previous  litigation  the  lightermen  came 
together  in  1882,  and  combined  for  the 
purpose  of  insisting  upon  being  discharged 
from  the  liability  known  as  that  of  common 
carriers.  Their  combination  became  known 
to  merchants  and  underwriters,  who  took 
a  very  serious  view  of  the  matter,  and 
thought  the  determination  of  lighter- 
men to  resist  the  liability  of  common 
carriers  was  of  sufficient  gravity  to  affect 
the  policies  which  they  underwrote  and 
the  premium  they  charged.  As  long  as  in 
these  circumst-ances  it  remained  uncertain, 
down  to  the  time  when  the  ship  arrived, 
how  the  cargo  would  be  dealt  with— 
whether  it  would  be  landed  by  the  inter- 
vention of  a  lighterman  who  remained 
subject  to  a  common  law  liability,  or  by 
one  who  took  the  goods  upon  the  terms  of 
being  exempted — then,  unless  the  under- 
writers made  it  part  of  the  terms  of  the 
bargain  between  them  and  the  assured  and 
insisted  that  the  goods  should  be  landed  one 
way  or  the  other,  the  transaction  was  not 
impeachable,  for  there  was  nothing  which 
the  assured  in  such  a  case  knew  and  the 
underwriters  did  not  know,  therefore  there 
could  be  nothing  which  the  assured  was 
bound  to  disclose,  the  non-disclosure  of 
which  was  material,  because  the  under- 
writers would  be  bound  to  know  the  ordi- 
nary course  of  trade.  But  the  moment 
the  merchant  makes  an  arrangement 
which  determines  the  uncertainty  in  one 
direction,  and  binds  himself  by  agree- 
ment (as  seems  to  have  been  the  case 
here)  with  a  lighterman  to  allow  him  to 
carry  the  goods  without  being  liable  to 
the  common  law  liability,  then  the  case  ia 
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altered.  Or  even  supposing  the  merchant 
does  not  hind  himself  by  a  hinding  agree- 
ment to  employ  a  lighterman,  and  that  the 
arrangement  in  this  case  falls  short  of  a 
mutual  contract — still  it  amounts  to  this : 
that  he  has  made  an  arrangement  which 
for  business  purposes  practically  governs 
the  future,  an  arrangement  which  exists 
at  the  time  when  he  makes  the,  policy, 
and  one  which  he  intends  to  carry  out; 
so  that  a  fact  exists  which  is  in  the 
knowledge  of  the  assured  and  not  in  the 
knowledge  of  the  underwriter.  Is  it 
material  that  that  should  be  disclosed  1 
The  evidence  here  was  that  fi*om  and  after 
May,  1882,  premiums  were  affected  by  the 
existence  or  non-existence  of  such  an  ar- 
rangement ;  and  if  one  wishes  for  a  con- 
clusive fact  upon  the  question  whether 
this  arrangement  and  intention  on  the 
part  of  the  merchant  was  material,  one 
finds  it  in  the  broker's  letter,  which  gave  a 
clear  indication  to  his  principal  that  in  his 
mind,  as  well  as  in  the  mind  of  the  under- 
writers, such  an  arrangement  ought  to 
be  disclosed.  It  is  impossible  in  such  dr. 
cumstances,  having  regard  to  the  true  de- 
finition of  materiality,  to  doubt  that  the 
finding  of  the  jury  must  stand  which  says 
that  the  fact  of  the  arrangement  having 
been  made  by  the  principals  was  material 
to  the  risk — that  is,  was  a  fact  which  a  pru- 
dent underwriter  would  have  taken  into 
consideration  in  estimating  the  premium. 
With  regard  to  the  question  whether  the 
mere  existence  of  facts  which  would  lessen 
the  salvage  are  facts  which  should  be  dis- 
closed, I  offer  no  opinion.  It  seems  to  me 
that  although  an  arrangement  which  di- 
minishes salvage  is  not  necessarOy  mate- 
rial, it  may  be  so,  and  that  the  real  test 
is  whether  the  underwriter  is  affected  as 
to  the  policy  or  premium.  But  it  is 
unnecessary  to  decide  that.  Nor  is  the 
arrangement  here  between  the  merchants 
and  Uie  underwriters  a  mere  lessening  of 
salvage,  for  here  the  existence  of  such  an 
arrangement  may  increase  the  danger  of  the 
goods  being  lost.  But,  whatever  may  be 
the  real  law  as  to  that,  I  found  my  judg- 
ment upon  the  fact  that  at  the  time  of  the 
policy  there  was  a  business  arrangement 
•existing  between  the  assured  and  the 
•lighterman  which  was  intended  by  the 
assured  to  be  acted  upoOi  which,  moreover, 


would,  in  the  opinion  of  the  jury,  materially 
affect  the  mind  of  the  underwriter  in 
respect  of  the  premium  he  demanded. 
If  that  is  a  true  view  of  the  case,  the 
remaining  answers  to  the  questions  seem 
to  me  to  be  embarrassing.  The  fourth 
may  be  read  in  two  ways.  If  it  is  read  in 
one  way  it  will  mean  that  practically  there 
was  but  one  mode  of  landing  goods,  and  that 
the  general  usagie  was  to  employ  lighter- 
men upon  the  terms  that  they  should  be 
discharged  from  common  law  liability.  It 
seems  to  me  that  that  is  inconsistent  with 
the  answer  given  to  question  2,  and  that 
there  is  no  evidence  to  support  it.  It 
cannot  be  said  that  there  is  evidence  by 
which  such  a  universal  practice  can  be 
found  by  the  jury  to  exist.  I  confess  that 
I  am  inclined  to  read  the  fourth  answer  aa 
intimating  an  opinion  on  the  part  of  the 
jury  that  there  was  a  general  usage,  not 
supplanting  other  usages,  but  taiang  its 
place  amongst  them  as  one  quite  common 
and  which  should  be  known  to  all  in 
business — ^a  usage  that  lightermen  might 
be  employed  upon  the  terms  that  the 
common  law  liability  should  remain,  but 
that  they  might  equally  well  be  employed 
on  the  terms  that  the  common  law  lia- 
bility should  not  exist.  If  that  is  the 
true  meaning,  the  answer  to  the  question 
is  irrelevant,  because  what  is  material  is 
the  existence  of  the  prior  agreement,  and 
that  is  the  fact  as  to  which  there  has 
been  concealment.  It  is  within  the  right 
of  the  merchant  to  employ  a  lighterman 
upon  any  terms;  but  if  there  is  a  fixed 
agreement  at  the  time  of  the  policy,  that 
should  be  diiiclosed.  If  that  ought  to  be 
disclosed,  how  can  it  be  an  answer  to  say 
that  the  underwriters  ought  not  to  assume 
that  there  would  be  recourse  against  the 
lighterman,  or  that  there  was  a  general 
usage  when  the  goods  did  arrive  to  deal 
with  them  in  one  way  or  the  other  )  The 
complaint  is,  not  that  that  recourse  has 
been  taken  away  in  the  events  which  hap- 
pened, but  that  the  underwriters  were  not 
told  of  the  special  agreement  at  the  time 
when  the  policy  was  made.  Therefore,  it 
the  fourth  answer  be  read  in  that  way,  it 
is  not  an  answer  to  the  second  finding  of 
the  jury.  But  if  it  is  to  be  read,  as 
pointed  out  by  the  Master  of  the  RolLt, 
as  an  assertion  that  praetioally  after  one 
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date  there  was  only  one  prevalent  way  of 
landing  goods,  there  is  no  evidence  upon 
which  that  can  be  found.  The  same  ob- 
servations apply  to  findings  5  and  6.  I 
am,  therefore,  of  opinion  that  the  appeal 
should  be  dismissed. 

Appeal  dismissed. 


Solicitors—Hollams,  Boa  k  Cowerd,  for  appel- 
lants ;  WaltODs,  Babb  &  Johnson,  for  respon- 
dent. 


1885 
July 
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THE  GREAT  WESTEBK  BAILWAY 
COMPANY  V.  BA60E  AKD  AN- 
OTHER. 


Carrier — CansignmerU  Note — Constrtto- 
tion  of — StatimerU  that  "  Consignee  pays 
Carriage" — Implied  Liability  of  Con- 
signor  on  Refusal  of  Cormgnee, 

Where  a  consignor  delivers  goods  to  a 
railway  company ^  to  he  carried  under  a 
consignment  note  which  states  that  the 
carriage  is  to  he  paid  by  the  consignee^  he 
may  nevertheless  be  stied  by  the  railway 


company  for  the  carriage  if  the  consignee 
refuse  to  pay  it :  the  true  construction  of 
the  contract  heing  that  the  consignor,  while 
stating  that  as  hetioeen  the  consignee  and 
himself  the  former  is  to  pay  the  carriage, 
undertakes,  upon  the  carriers  performing 
their  agreement  in  carrying  the  goods  to 
their  destination,  to  he  answer aMe  for  the 
freight  if  it  is  not  paid  by  the  consignee. 

This  was  an  appeal  by  Special  Case  in 
an  action  tried  in  the  County  Court  of 
Newbury,  in  which  the  Great  Western 
Railway  Company  sought  to  recover  from 
the  defendants,  the  consignors  of  a  boiler 
trolley,  the  sum  of  10^.  6^.  6(f.,  the  amount 
of  carriage  from  Bristol  to  Maidstone. 

The  consignment  note  was  in  these 
terms : — 

«  G.  W.  Ry. 
**  Consignment  note.        Bristol  Station. 

«*The  G.  W.  R.  Co.  are  requested  to 
receive  and  forward,  as  per  address  and 
particulars  on  this  note,  the  under-men- 
tioned goods,  on  the  conditions  stated  on 
the  other  side. 

'^  Signature  of  sender  or  his  representa- 
tive, Pickford  &  Co." 


Owner 

Date  of 
iiiToloe 

To  what 

statiou 

to  bo  sent 

Consignee 

No.  and 

description  ol 

goods 

Weight 

Charges 
paid  on 

WhopajicaiTiage 

•ad  No.  of  wagon 

Name 

AddreH 

Maidstone 

J.Ellis 
&Go. 

1  Boiler 
trolley 

tons  owt. 
3      6 

it  <.   d. 

15  0 

Consignee 

Note.— Oooda  which  m^y  be  xeqoixed  '*  to  wait  order  **  At  any  pariicolar  station,  mnst  be  consigned  on  this  noto. 


Messrs.  Pickford  signed  the  note  on 
behalf  of  the  consignors,  the  defendants. 
Evidence  was  given  that  the  maigin  at  the 
light-hand  side  of  the  consignment  note 
was  placed  there  for  the  purpose  of  in« 
structing  the  company  from  whom  they 
were  to  collect  the  carriage. 

Ellis  k  Co.,  the  consignees,  refused  to 
pay  the  carriage,  because  they  had  agreed 
with  the  defendants  that  the  latter  should 
pay  it. 

The  defendants  disputed  payment  upon 
the  ground  that  there  was  no  privity  of 
contract  between  them  and  the  Great 
Western  Eailway  Company. 


After  the  dispute  arose,  the  defendants 
wrote  the  following  letter : — 

<<  March  6,  1885. 
"  To  the  G.  W.  R  Co. 

"  We  admit  that  a  contract  existed  be- 
tween Messrs.  Ellis  &  Co.  and  ourselves 
that  we  were  to  pay  carriage  of  boiler 
trolley  both  ways,  and  we  also  admit  that 
the  same  was  duly  carried,  but  we  do 
not  admit  our  personal  liability  to  the 
G.  W.  B.  Co.,  considering  that  we  admit 
the  consignment  note  of  Messrs.  Pickford 
k  Co.,  Bristol,  copy  of  which  we  have  this 
day  compared  with  Mr.  Parks  and  found 
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correct,  in  Tvhich  it  states  that  consignee 
has  carriage  to  pay. 

"  F.  H.  Bagge  k  Co." 

It  was  contended  on  behalf  of  the  Great 
Western  Railway  Company  that  notwith- 
standing the  fact  that  it  was  an  instruction 
to  the  Great  Western  Railway  Company 
to  collect  the  carriage  from  the  consignee, 
and  notwithstanding  the  fact  that  the 
railway  company  had  failed  to  collect  the 
money  from  the  consignee,  the  senders 
were  liable  to  the  company,  because  it  was 
with  the  senders  that  the  contract  was 
made ;  also  that  there  was  no  privity  of 
contract  between  the  company  and  the 
consignee.  It  was  also  urged  that  the 
senders  had  admitted  their  liability  by  the 
letter  written  and  set  out  above. 

The  learned  Judge  of  the  County  Court 
held  that  there  was  no  contract  between 
the  plaintiffs  and  defendants,  and  that  the 
consignors  were  the  agents  for  the  con- 
signees. 

McCuUaghf  for  the  plaintiffs. — There 
was  a  contract  between  the  consignor  and 
the  railway  company.  He  was  the  only 
person  they  really  knew  in  the  transaction; 
and  although  they  might  be  willing  to 
receive  payment  from  the  consignee,  yet 
he  would  merely  be  agent  of  the  consignor 
in  paying.  The  company  are  not  bound 
by  the  statement  on  the  consignment  note 
as  to  who  is  to  pay  the  carriage.  That  is 
only  as  between  consignor  and  consignee, 
and  does  not  preclude  the  carrier  from 
recovering  from  the  person  who  gave 
him  the  goods  to  carry  and  signed  the 
note  as  sender.  Eeally  there  is  no  privity 
between  the  consignee  and  the  com- 
pany ;  their  only  contract  is  with  the 
defendants. 

Spokes^  contra^  for  the  defendants. — The 
plaintiffs  by  accepting  the  goods  on  the 
terms  of  the  note  agreed  that  the  con- 
signors were  only  agents  for  the  consignees. 
They  cannot  afterwards  turn  round  and 
charge  the  consignors  personally :  there 
being  no  contract  between  them  for  pay- 
ment of  carriage.  He  cited  Dawes  v.  Peck 
(1),  The  Cork  Distilleries  Company  y.  The 
Great  South  and  Western  Railway  Com-- 

(1)  8  Term  Rep.  330. 


pany  (2),  Drew  v.  Bird  (3),  and  Davis  v. 
James  (4). 

Lord  Coleridge,  C.J. — I  think  that 
this  case  turns  entirely  on  the  meaning  of 
the  contract  that  was  entered  into  by  the 
Great  Western  Hailway  Company  with 
Pickford  &  Co.  Now  the  latter  were  act- 
ing as  agents  for  the  defendants,  and  aa 
such  they  brought  the  goods  to  the  railway 
company  with  a  request  to  them  to  forward 
them  as  per  address  and  particulars  on  the 
consignment  note,  which  I  have  before  me. 
It  must  be  taken  aa  if  under  these  circum- 
stances the  railway  company  had  received 
the  goods  from  the  defendants  themselves. 
It  is  true  that  there  is  a  statement  on  the 
consignment  note  that  the  consignee  is  to 
pay  the  carriage ;  but  I  think  that  the  efiect 
of  the  contract  appearing  on  the  note  is 
this  :  the  defendants  say  to  the  company — 
We  want  to  send  these  goods  to  the  con- 
signee,  will  you  forward  them  for  us ; — as 
between  the  consignee  and  ourselves  he 
has  to  pay  the  carriage ;  but  if  he  does  not, 
of  course  we  will  pay  you  on  your  per- 
forming the  work  we  ask  you  to  undertake 
in  carrying  the  goods  to  their  destina- 
tion. If  that  be  the  true  meaning,  as  I 
think  it  is,  these  genei'al  presumptions  and 
rules  of  law  have  no  application.  In 
every  case  it  must  be  a  matter  of  the  con- 
struction of  the  particular  contract,  and  I 
think  that  this  contract  was  wrongly  oon- 
stinied  by  the  County  Court  Judge,  and 
that  there  was  here  a  clear  contract  be- 
tween the  defendants  and  the  plaintifis  to 
pay  the  carriage.  The  cases  cited  do  not 
seem  very  closely  in  point,  though  I  may 
observe  that  in  the  judgment  of  Mr.  Justice 
Lawrence  (1),  which  was  relied  upon,  that 
learned  Judge  is  careful  to  point  out  that 
it  is  a  question  of  the  circumstances ;  and 
so,  too,  Lord  Mansfield  says,  on  the  true 
construction  of  the  contract  he  was  deal- 
ing with  (4),  the  consignor  must  pay.  No 
doubt,  where  there  is  nothing  to  shew  that 
the  consignor  is  liable  by  the  words  of  the 
contract,  the  general  rule  may  be  to  make 
the  consignee  liable.  That  is  not  the  case 
here,  and  for  the  reason  I  have  given  the 
judgment  must  be  reversed. 

Mathew,  J. — I  am  of  the  same  opinion. 

(2)  Law  Rep.  E.  &  Ir.  App.  269. 

(3)  1  Moo.&M,  166. 

(4)  5  Borr.  2680. 
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Great  Western  BaU,  Co,  ▼.  Bagge, 

The  argument  of  Mr.  Spokes  for  the  de- 
fendants oomes  to  this,  that  the  railway 
com^iany  ought  to  have  inferred  from  the 
form  of  this  consignment  note  that  tJie 
oonsignors  were  the  agents  of  the  con- 
signees. It  would  be  very  awkward  if 
such  was  the  necessary  inference  of  law, 
because  in  £ftct  they  were  not  so ;  and  had 
the  railway  company  been  induced  to  act 
on  such  an  impression  the  consignors  might 
be  held  liable  for  the  fraud  so  perpetrated. 
It  is  perfectly '  clear  from  the  facts  in 
eyidence  in  the  County  Court  that  the 
Judge  ought  to  have  drawn  the  inference 
of  a  contract  between  the  sender  and  the 
carrier,  and  there  is,  in  my  opinion,  no 
ground  whatever  for  suggesting  that  the 
railway  company  concluded  a  contract  with 
any  one  else.  The  freight  must  therefore 
be  paid  by  the  defendants,  the  consignors, 
and  the  judgment  given  in  their  favour 
must  be  reversed. 

Jtidgmentfor  plaintiffg. 


Solicitors — John  White,  for  plaintiffs  ;  Radford 
&  Frankland,  agents  for  G.  Lucas,  Newbury, 
for  defendants. 
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1885  I  ^^^   VESTRY    OP    ST.    JOHN'b, 

'        I,     V,  HOOPEL  {respondent). 

Metropolis  Local  ManctgemevU  Ads,  1855 
and  1862  (18  A  19  Vict.  c.  120.  s.  78,  amd 
26  ct  26  Via.  c.  102.  s.  \\2)— Private 
Drains,  connection  of,  with  Sewers — Right 
of  Vestry  to  connect  House  Drains  with 
aswer, 

[For  the  report  of  the  above  case,  see 
54  Taw  J.  Rep.  M.C.  147.] 
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Bankruptct.  1  In  re  jenkinsok  ;  ex  parte 

1885.  >       the      KOmNGHAX      AND 

March  25.    J      NomNGHAMSHiRX  bank. 

Bankruptcy  —  Reputed  Ownership  — 
Goods  in  (he  Possession,  Order,  or  Disposi- 
tion of  the  Bankrupt  in  his  Trade  or 
Business — Bankruptcy  Act,  1883,  s,  44. 

The  words  **  goods  in  the  possession, 
order,  or  dispositiofi  of  the  bankrupt  in 
his  trade  or  business  "  in  section  44  of  the 
Bankruptcy  Act,  1883,  do  not  extend  to 
property  unconnected  with  a  bankrupts 
trade,  although  mortgaged  by  him  to  secure 
his  trade  account  unih  his  bankers. 

Appeal  from  an  order  of  the  Judge  of 
the  County  Court  of  Lincoln,  whereby  it 
was  ordered  that  the  certificates  of  thirty 
shares  in  the  Lincoln  Wagon  Company,  in 
the  posseasion  of  the  appdlante,  the  Not- 
tingham andNottinghamshii'e  Bcink,  should 
be  delivered  to  the  trustee  of  the  bank- 
rupt. 

In  February  and  October,  1878,  Jen- 
kinson  deposited  the  certificates  of  these 
shares  with  the  appellants  to  secure  his 
overdrawn  account.  Notwithstanding 
the  deposit,  the  shares  continued  to  be 
registered  in  the  name  of  Jenkinson  only. 
On  the  2nd  of  January,  1884,  a  receiving 
order  was  made  against  Jenkinson,  and  he 
was  afterwards  adjudicated  bankrupt.  He 
had  up  to  the  time  of  his  bankruptcy 
carried  on  business  as  a  stockbroker, 
silversmith,  and  watchmaker :  and  the 
order  appealed  from  was  made  on  the 
ground  that  the  certificates  were  in  the 
order  and  disposition  of  the  bankrupt  in 
his  trade  or  basiness. 

Bighorn,  Q.C.,  and  Yate  Lee  appeared 
for  the  bank  in  support  of  the  appeal. 

Horton  Smith,  Q.C.,  and  Stanger,  for  the 
trustee. 

The  aiguments  are  set  out  and  dealt 
with  in  the  judgment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (Cave,  J. 
and  WUls,  J.)  was  (on  April  1 )  delivered 
by 

Cave,  J . — [After  stating  the  facts  as  above 
set  out,  his  Lordship  proceeded :]  The  re- 
puted ownership  clause  (section  15)  of  the 
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Bankruptcy  Act  of  1869  embraced  all 
goods  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt  being  a  trader.  The 
clause  of  the  present  Act  (46  <fc  47  Vict, 
c.  52.  s.  44)  is  confined  to  all  goods  in  the 
possession,  order,  or  disposition  of  the 
bankinipt  in  his  trade  or  business. 

It  was  contended  for  the  respondent 
that  the  language  of  these  enactments  is 
substantially  the  same ;  and  in  support  of 
that  argument  the  judgment  of  Yice- 
Chancellor  Bacon  in  The  Colonial  Bank  v. 
Whinney  (1)  was  referred  to.  In  that 
case  the  yice-Chancellor  is  made  to  say 
that  debts  due  to  a  man  '*  as  a  trader  " 
and  debts  due  to  him  "  in  the  course  of  his 
trade  or  business  "  are  identically  the  same 
expressions.  But  it  is  hardly  possible 
that  he  can  have  been  correctly  reported ; 
for  in  both  Acts  the  woixis  of  the  proviso 
are  the  same,  and  the  expression  debts  due 
to  a  man  '*  as  a  trader  "  is  not  to  be  found 
in  either  section.  The  expression  goods 
"  in  the  possession  of  a  bankrupt  being  a 
trader  "  and  goods  "  in  the  possession  of  a 
bankrupt  in  his  trade  or  business"  can 
hardly  be  regarded  as  identical.  If  a  wine- 
merchant  carrying  on  business  in  the  city 
lives,  say,  at  Surbiton,  the  furniture  in  his 
house  at  Surbiton  may  be  said  to  be  in  his 
possession  being  a  trader;  but  it  cannot 
be  said,  we  think,  that  it  is  in  his  posses- 
sion in  his  trade  or  business.  So,  if  a 
silk-mercer  in  St.  Paul's  Churchyard  were 
to  keep  a  yacht  for  his  amusement,  it  could 
hardly  be  said  that  it  was  in  his  possession 
in  his  trade  as  a  silk-mercer. 

We  prefer  to  follow  the  language  of 
Vioe-Chancellor  Bacon  m  Inre  Pryce  (2). 
In  that  case  the  bankrupt,  a  merchant  ki 
Liverpool,  had  deposited  with  his  stock- 
broker a  debenture  in  a  mining  company 
as  a  security  for  a  debt  he  owed  to  the 
broker;  and  it  was  argued  that,  because 
the  bankrupt  was  a  trader,  the  debenture 
(which  was .  admitted  to  be  a  chose  in 
auction)  was  a  debt  due  to  him  in  the 
course  of  his  trade.  Speaking  of  that 
argument,  the  Vice-chancellor  said  :  "  I 
am  unable  to  follow  it.  The  result  of  it 
would  be  that  every  investment  made  by 
a  man  engaged  in  trade  would  be  a  debt 
due  to  him  in  the  course  of  his  trade.  The 

(1)  51  Law  Times,  N.S.  354. 

(2)  Law  Bep.  4  Ch.  D.  685. 


investment  has  nothing  whatever  to  do 
with  the  bankrupt's  trade.  The  transaction 
was  a  plain  and  ordinary  one,  about  which 
there  can  be  no  doubt  whatever  that  it 
was  an  investment  made  by  lending  the 
money  to  a  company."  If  a  debenture  in  a 
mining  company  in  which  a  trader  has  in- 
vested his  money,  being  a  chote  in  acUony 
is  not  a  debt  due  to  the  trader  in  the 
course  of  his  trade  or  business,  it  would 
seem  to  follow  that  a  share  in  a  wa^^n 
company  in  which  a  trader  has  invested 
his  money^  being  a  chote  in  action^  ia  not 
in  his  possession  in  his  trade  or  business. 

It  was  further  argued  that,  however  this 
might  be  if  the  bankrupt  had  not  mort- 
gaged the  shares  at  all,  or  had  deposited 
them  to  secure  a  private  debt,  yet^  as 
he  deposited  them  with  his  beuikerB  to 
secure  his  banking  account,  they  became 
from  that  moment  in  his  order  and  dispo- 
sition in  his  trade  or  business.  It  was 
somewhat  difficult  to  follow  the  argument, 
but  it  was  to  the  following  effect:  The 
bankrupt  wanted  an  advance  for  the  pur- 
poses of  his  business,  and  he  got  an  ad- 
vance by  depodtuig  these  shares  with  the 
bankers.  The  advance  was  used  in  his 
business ;  and  these  shares  represented  the 
advance;  and  therefore  the  shares  were 
used  in  the  business  also.  When  this 
somewhat  confused  azgument  comes  to  be 
examined,  it  &lls  to  pieces  directly.  The 
bankrupt  had  the  shares,  and  parted  with 
them  to  secure  the  advance;  therefore,  so 
fiu:  as  he  was  concerned,  the  money  ad- 
vanced which  he  got  represented  the 
shares  he  parted  with ;  and  conversely  to 
the  bankers,  the  shsuies  which  they  got 
from  the  baiikrupt  represented  the  money 
they  had  advanced  to  him  :  but  why 
because  th^  bankrupt  got  the  money  on 
the  security  of  his  shares  to  use  in  his 
business,  therefore  the  shares  which  he 
parted  with  to  get  the  money  whidi  he 
wanted  to  use  in  his  business  were  them- 
selves in  his  order  and  disposition  in  his 
business,  passes  comprehension.  Let  us 
take  again  the  case  of  the  silk-meroer  who 
has  a  yacht  for  purposes  of  pleasure — 
if  he  mortgages  the  yacht  to  secure 
his  banking  account^  but  continues  to  sail 
about  in  it  for  his  pleasure,  does  the  yacht 
cease  to  be  in  his  possession  forpurpoees  of 
pleasure,  and  begin  to  be  in  his  poeMdan 
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in  his  trade  1  So  long  as  it  is  in  his  pos- 
session unmortgaged,  no  reputation  of 
ownership  arises ;  nor  does  any  such  repu- 
tation arise  if  he  mortgages  the  yacht  to 
secure  a  debt  which  is  not  a  trade  debt. 
But  it  is  said  that  the  moment  he  mort- 
gages it  to  secure  his  trade  account  with  his 
bankers  this  reputation  of  ownership  arises 
— and  arises,  be  it  remembered,  among 
people  who  ore  utterly  ignorant  of  the 
mortgage  :  for,  if  they  knew  of  the  mort- 
gage which  is  said  to  give  rise  to  the  repu- 
tation of  ownership,  it  is  clear  that  that 
reputation  could  never  arise.  If  this 
argument  is  good  for  anything,  the  decision 
in  In  re  Pryce  (2)  should  have  been  the 
contrary  way. 

Lastly,  it  was  said  that  there  is  a  well 
known  custom  on  the  London  Stock 
Exchange  by  which  London  brokers  are 
compelled  themselves  to  take  up  stock  they 
have  bought  for  their  customers  if  the 
customer  foils  to  find  the  money  on  the  ap- 
pointed day,  and  that  in  that  case  it  is  a 
very  common  thing  for  the  broker  to  de- 
posit the  shares  so  taken  up  with  bankers 
to  secure  an  advance,  and  to  redeem  them 
again  when  the  customer  finds  the  money. 
Whatever  may  be  the  law  as  to  shares  so 
acquired  and  dealt  with,  the  facts  of  this 
case  are  entirely  inconsistont  with  the 
argument.  It  has  first  to  be  made  out  as 
a  fact  that  the  shares  were  in  the  bank- 
rupt's possession  i&  his  trade  or  business, 
before  the  question  of  reputed  ownership 
arises.  In  this  case,  the  shares  had  in  fact 
been  registered  in  the  bankrupt's  name  for 
six  years,  and  were  held  by  him  simply  as 


an  investment,  and  not  for  the  purpose 
of  selling  to  his  customers.  The  further 
question,  therefore,  whether  the  shares  were 
in  the  bankrupt's  reputed  ownership,  does 
not  arise;  for  the  necessary  preliminary 
fact  that  they  were  in  his  possession  in 
his  trade  or  business  does  not  exist. 

In  our  judgment,  the  order  appealed 
fram  was  wrong,  and  the  appeal  must  be 
allowed,  and  the  order  set  aside  with  costs 
here  and  below.  The  trustee  may  recoup 
himself  out  of  the  estate. 

Appeal  aUotoed. 


Solicitors— B.  F.  Watson,  agents  for  Newton, 
Jones  &  Champion,  East  Retford,  for  appel- 
lants ;  Bichard  Smith  &  Wilmer,  agents  for 
Thos.  Besooby,  East  Retford,  for  trostee. 


1885.      1  WAYE  {appeUarU)   v.   thomp- 
June  1 0.  J  SON  {respondent). 

Public  HeaUh  Act,  1875  (38  d:  39  Vict. 
c.  55),  M.  116  cmd  117 — Meat  seized  and 
condemned  cts  tmsound  —  LiabUUy  of 
Owner  to  Penalty — Evidence  that  Meat 
was  wrongly  condemned. 

[For  the  report  of  the  above  case,  see 
54  Law  J.  Rep.  M.C.  UO.] 
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land  oonreyed  is  released  from  the  rent- 
charge,  the  previous  purchaser  of  other  part 
of  the  land  chvged,  not  having  obtained  a 
release  of  that  pert,  but  not  having  concurred 
in  the  release  of  the  other  part,  is,  by  the 
effect  of  Lord  St.  Leonards*  Act,  s.  10,  liable 
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Appeal.  See  Bankruptct  Notice  ;  Fablia- 
mbnt;  Municipal  Election;  Pbactice. 

Appropriation.    See  Bill  of  Exchange. 

ArMtration — valuation :  rule  of  court :  **  etgree- 
ment  or  suhmisnon  in  writing  " ;  common  law 
procedure  act,  1864  (17  4'  18  Tlct.  o.  126),  «. 
17] — ^Where,  by  a  written  agreement  of  de- 
mise between  landlord  and  tenant,  the  tenant, 
at  the  expiration  of  the  tenancy,  is  to  be  paid 
the  usual  and  customary  valuation,  the  per- 
sons making:  the  valuation  to  take  into  con- 
sideration the  state,  condition,  and  usage  of 
the  lands,  and,  if  not  left  in  a  proper  state, 
to  deduct  compensation  for  the  landlord,  and 
thereupon  two  valuers,  appointed  by  the 
landlord  and  the  tenant,  nominate  an  umpire 
who  makes  an  award,  the  agreement  is  not 
an  "  agreement  or  submission  to  arbitration 
in  writing  "  within  section  17  of  the  Ck)mmon 
Law  Prc^edure  Act,  1854,  and  there  is  no 
foundation  for  a  rule  of  Court.  In  re 
Dawdy  and  Hartoup  (App.),  574 

See  Action  ;  Practice  ;  Public  Health. 

Arreit.    See  Bankruptcy. 

Aneif  ment  Committee.    See  Poob. 


Assignment.    See  Bankbuptcy. 

AsBorance— life.    See  Bevenue. 

Attaohment  of  Debt.  See  Cbeditob  and 
Dbbtob. 

Attorneys-power  of.    See  Bankbuptct. 

Attorney-General.  See  Cbiminal  Law  ;  Infor- 
mation. 

Award.    See  Pbactice. 

Bailiff.  See  County  Coubt  ;  Landlobd  and 
Tenant. 

Baker  or  Seller  of  Bread.    See  Bbead. 

Bankmptey  —  acceptances  with  cover:  bank' 
ruptcy  of  acceptor  and  drawer :  destination  of 
the  covering  securities:  rule  in  Ex  parte 
Waring] — Where  several  acceptances  have 
been  given  under  a  letter  of  credit,  and,  on 
both  £awer  and  acceptor  becoming  bankrupt, 
eecnrities  by  way  of  cover  are  still  unrealised 
in  the  hands  of  the  acceptor  which  by  the 
letter  of  credit  and  the  course  of  dealing  were 


specifically  applicable  to  cover  certain  of  the 
acceptances,  the  proceeds  of  the  secori  ties  are, 
under  the  rule  in  Esb  parte  Waring  (19  Yes. 
345),  applicable  in  payment  of  the  holdeis  of 
the  acceptances  to  which  they  were  so  speci- 
fically applied,  and  not  in  payment  rateably 
of  the  holders  of  all  the  acceptances.  Ex 
parte  Dover;  in  re  Suse  and  &beth  (App.), 
390 

The  rule  in  Ex  parte  Waring  is  not  exdoded 
by  the  fact  that  the  acceptor  down  to  the 
time  of  his  bankruptcy  was  entitled  to  realise 
the  securities  at  discretion,  crediting  interest 
to  his  correspondent,  so  long  as  at  the  time  of 
the  bankruptcy  they  were  not  realised.    Ibid. 

Evidence  that  of  two  members  of  a  firm  abroad 
one  was  lunatic  and  out  of  the  foreign  juris- 
diction, and  that  the  estate  of  the  firm  was 
being  administered  in  the  bankruptcy  of  the 
other,  admitted  as  proof  of  the  bankruptcy  of 
the  firm.    Ibid. 


-^^  acceptance :  appropriation  of  remittances 
to  meet  acceptances  :  general  course  of  business"] 
— T.,  a  Swedish  merchant,  was  in  the  habit 
of  drawing  accommodation  bills  upon  N.,  who 
carried  on  business  in  London,  and  of  sending 
remittances  from  time  to  time  to  N.  in  order 
to  enable  him  to  meet  the  bills  when  due. 
The  remittances  were  carried  by  N.  to  the 
credit  of  a  general  aooount  be^een  himself 
and  T.,  in  wMch  T.  wei  credited  with  interest 
upon  the  balance  due  ib  him.  One  of  the 
accommodation  bills  for  4602.  was  to  &II  due 
on  the  21st  of  July,  1883 ;  and  on  the  13th 
of  July  T.  forwarded  to  K.  a  draft  at  sight 
for  4602.,  with  a  letter,  in  which  he  said,  re- 
feiring  to  the  draft,  *'  which  please  encash  to 
my  credit."  On  the  17th  of  July,  N.  cashed 
the  draft,  and  on  the  20th  he  stopped  pay* 
ment,  and  T.  had  to  pay  the  bill  which  fdi 
due  on  the  21st : — Held,  that,  having  regard 
to  the  general  course  of  dealing  between  the 
parties,  there  had  been  no  specific  appropria- 
tion of  the  draft  to  meet  the  particular  ac- 
ceptance falling  due  on  the  21st  of  July,  and 
that,  as  the  draft  was  no  longer  in  specie  at 
the  date  of  the  failure  of  N.,  T.  was  not  en- 
titled to  payment  of  the  450).  from  the  trustee 
in  N.'s  liquidation,  but  only  to  prove  for  that 
amount.  Ex  parte  Broad;  in  re  yieek 
(App.),  79 

In  re  The  Gothenburg  Commercial  Company 
(29  W.R.  358)  followed.    Ibid. 

■  a^  of  bankruptcy:  statement  by  dtAtar 
of  indbiUty  to  pay  debts  in  fuU:  notice  ^ 
suspension  of  payment :  bankruptcy  im^  1883 
(46  f  47  Vict.  c.  62),  s,  4.  eub-s,  1  (A)]— 
A  deotor,  in  conversation  with  one  of  his  ere* 
ditors  who  was  deputed  by  the  general  body 
of  creditors  to  meet  him,  stated  that  he  was 
umable  to  pay  his  debts  in  full,  and  offered  a 
composition  of  twenty  per  cent. : — Held^  that 
this  did  not  amount  to  a  notice,  within  sub- 
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Bankrnptey  (continued) — 

section  1  (A)  of  section  4  of  the  Bankruptcy 
Act,  1883,  that  the  debtor  had  suspended  or 
was  about  to  suspend  payment  of  his  debts, 
and  was  therefore  not  an  act  of  bankruptcy. 
Ex  jhtrts  Oattler ;  in  re  Friedlander  (App.)« 
23 


lU 


adjudi4kUian  again$t  debtor:  qffieial  re- 

ceiver  a$  trustee  :  pomer  of,  to  tell  property  of 
debtor :  bankruptcy  act,  1883  (46  Jj;  47  Vict, 
0.  62),  M.  9,  10,  20,  64,  66,  66,  and  70]— An 
officiid  receiver  who  is  by  section  64  of  the 
Bankruptcy  Act,  1883,  the  trustee  for  the 
purposes  of  that  Act  until  a  trustee  is  ap- 
pointed, has  power,  after  an  adjudication  in 
bankruptcy  has  been  made  against  a  debtor, 
to  exercise  the  powers  given  by  section  66  to 
the  trustee,  so  that  he  can  sell  the  property 
of  the  bankrupt.  In  re  Parker  ;  ex  parte  The 
Board  of  Trade  (App.),  372 

affidavit  iworn  abroad :  consul :  certificate 

of  quaUjioation  of  person  admimsteriny  oath : 
bankruptcy  act,  1883  (46  ^  47  Vict,  o,  62),  «. 
136,  schedule  I,  rules  6  and  14  ;  bankruptcy 
rules,  1883,  rule  50]— Where  an  affidavit  to 
be  used  in  a  Bankruptcy  Court  is  sworn  abroad 
before  a  person  of  whose  qualification  to  ad- 
minister oaths  in  the  country  where  he  resides 
the  Court  takes  judicial  notice,  a  certificate 
by  a  British  minister,  or  British  consul,  or  by 
a  notary  public,  that  the  person  administer- 
ing the  oath  is  qualified  to  do  so,  is  not 
necessary.   In  re  Mayee  ;  ex  parte  Magee,  394 

bankruptcy  act,  1883  (46  ^  47  Vict,  e,  62), 

ss.  27  and  126 ;  bankruptcy  rules,  rule  28 : 
person  dying  insolvent :  administration  in 
bankruptcy  of  estate :  diicovery :  order  for  ex- 
amination  of  debtor's  widow] — Wheie  an  order 
has  been  mieuie  for  the  administration  of  the 
estate  of  a  deceased  person  according  to  the 
law  of  Bankruptcy  under  46  k.  47  Vict.  c.  62. 
0.  126,  the  Court  has  no  power,  either  under 
section  27  of  that  statute,  or  rule  68  (Bank- 
ruptcy Rules,  1883),  to  onler  the  attendance 
of  witnesses  for  ezamioation  for  the  putpose 
of  discovery  of  the  deceased's  property.  In 
re  Hewitt;  ex  parte  Hewitt,  402 

m^^  bankruptcy  petition:  act  of  bankruptcy: 
failure  to  comply  witk  bankruptcy  notice  in 
respect  of  judgment  debt :  appeal  from  Judg* 
went  pending :  bankruptcy  act,  1883  (46  4*  47 
Vict.  c.  62),  s,  7,  sub-s.  4J — By  s.  7,  snb-s.  4, 
of  the  Bankruptcy  Act,  1883,  on  a  creditor's 
petition  for  a  receiving  order,  when  the  act 
of  bankruptcy  relied  on  is  non-oompliance 
with  a  bankruptcy  notice  to  pay  a  judgment 
debt,  the  Court  may,  if  it  thinks  fit,  stay  or 
dismiss  the  petition  on  the  ground  that  an 
appeal  is  pending  from  the  judgment.  Ex 
wurtc  Heyworth;  in  re  Rhodes  (App.),  198 

Where  the  Registrar  has  exercised  hia  discretion 


by  staying  proceedings  on  a  petition  pending 
an  appeal  from  the  judgment  on  which  it  is 
founded,  the  Court  of  Appeal  will  not  inter- 
fere unless  it  is  very  clear  that  such  appeal  is 
frivolous  and  not  bona  fide.    Ibid. 

-..-^  bankruptcy  petition :  power  of  attorney  to 
sign  on  beka^  of  his  principal :  bankruptcy 
rules^  1883,  rule  126 :  appendix,  form  10]— 
A  bankruptcy  petition,  signed  by  an  attorney 
on  behalf  of  his  principal,  is  sufficiently 
signed,  provided  thsit  the  power  under  which 
the  attorney  acts  is  wide  enough  to  confer 
upon  him  the  necessary  authority.  Ex  parte 
Wallace;  in  re  Wallace  (App.),  293 

A  power  "  to  commence  and  carry  on,  or  to  de- 
fend, at  law  or  in  equity,  all  actions,  suits,  or 
other  proceedings  in  which  I  or  my  property 
may  be  in  anywise  concerned,"  was  held  to 
confer  such  authority.    Ibid. 

composition :  approval  by  the  court :  evi- 
dence :  official  receiver's  report :  bankruptcy 
act,  1883  (46  4-47  Vict,  e,  62),  ss.  18  and  28]— 
The  report  of  the  official  receiver  made  prima 
facie  evidence  in  applications  for  the  dis- 
charge of  a  bankrupt  by  section  28,  snb-sec- 
tion  4,  of  the  Bankruptcy  Act,  1883,  is  also 
prima  facie  evidence  in  applications  for  the 
approval  of  a  composition  or  scheme  of  arrange- 
ment under  section  18,  sub-section  6,  whereon, 
'*  if  any  such  facts  are  proved  as  would  justify 
the  Court  in  refusing  the  discharge,  the  Court 
may  refuse  to  approve  the  composition.**  In 
re  Wallace;  ex  parte  Creditors  (App.),  382 

contract :  assignment  of  money  to  become 

due  under  contract :  title  of  trustee  :  bank- 
ruptcy act,  1883  (46  Jf  47  Vict.  o.  62),  s.  48]— 
A  trader,  who  had  contracted  to  build  a  ship 
to  be  paid  for  by  instalments,  assigned  for 
value  part  of  the  money  to  become  due  under 
the  last  instalment)  and  afterwards  became 
bankrupt.  The  trustee  completed  the  con- 
tract at  an  expenditure  of  a  sum  less  than 
the  amount  of  the  instalment : — Held,  that 
the  assignment  was  valid  against  the  trustee. 
In  re  Toward  3f  Co. ;  ex  parte  The  Trustee, 
126 

Ex  parte  Nichols  ;  in  re  Jones  (62  Law  J.  Rep. 
Chanc.  636)  distinguished.    Ibid. 

— »  county  court :  jurisdiction  of^  in  bank' 
ruptcy :  action  in  high  court  against  trustee 
of  bankrupt :  power  of  county  court  to  restrain  : 
bankruptcy  act,  1883  (46  ^  47  Vict,  e,  62),  ss, 
100  and  102  ;  right  of  solicitor  to  audience  in 
high  court  in  bankruptcy  matters:  46  >  47 
Vict,  c,  62.  #.  161]— A  County  Court  which 
has  by  the  Bankruptcy  Act,  1883  (46  k  47 
Vict.  0.  62),  s.  100,  for  the  purposes  of  its 
bankruptcy  jurisdiction,  in  addition  to  the 
ordinary  powers  of  the  Court,  all  the  powers 
and  jurismction  of  the  High  Court,  and,  by 
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Bankniptoy  (continued)— 

section  102,  fall  power  to  decide  all  questions 
of  priorities  and  all  other  questions  which 
may  arise  in  any  cases  of  bankruptcy  coming 
wiUiin  the  cognisance  of  the  Court,  does  not 
thereby  acquire  and  has  not  jurisdiction  to 
restrain  an  action  brought  in  the  High  Court 
against  the  trustee  of  a  debtor  adjudicated  a 
bankrupt  in  the  County  Court  :—So  held  by 
the  Court  of  Appeal,  reversing  the  decision 
of  the  Queen's  Bench  Division.  In  re  Bar- 
nett ;  ex  parte  JReynolda  4"  Co-  (•^^PP-)*  354 
Solicitors  have,  by  virtue  of  the  reservation  in 
the  Bankruptcy  Act,  1883,  s.  161,  right  of 
audience  in  the  High  Court  on  appeals  from 
the  County  Courts  in  bankruptcy:—^  held 
by  the  Queen's  Bench  Division..    Ibid. 

—  ditcluirge :  applieaiitm  far :  hankruptey  : 
,  facti  requiring  refusal  or  conditional  ord&r :  re- 
trotpeotive  operation  :  bankruptcy  act,  1883  (46 
4*  47  Viet.  0.  52).  *.  28  (3) ;  "r«*  and  Ka€ard' 
ous  speoulati4me"]^The  acts  and  omissions  of 
the  bankrupt  mentioned  in  section  28  (3)  of 
the  Bankruptcy  Act,  1883,  requiring  an  order 
for  discharge  to  be  refused,  suspended,  or  con- 
ditionally granted,  need  not  have  happened 
after  the  Act  came  into  operation.  In  re 
Sdlaman  ;  em  parte  SaXaman  (App.),  238 

dieeharge :  contracting  debt  witkout  reason' 

able  ground  of  expectation  of  paging :  bank- 

'  ruptey  act,  1883  (46  ^  47  Vict,  o.  62),  t,  28, 
subsection  3  (c)]— Bankrupts  who  had  begun 

'^  business  without  capital  and  with  a  mortgage 

*  on  their  premises,  goodwill,  and  stock  in 
tnide,  refused  their  discharge  except  on  con- 
dition of   judgment  being  entered  against 

t  thena  for  all  their  provable  debts.    JSx  parte 

•  White;  in  re  IFAito  (App.),  384 


disclaimer  of  onerous  **  property  "  :  tmgt 


.  propeHy  :  bankruptcy  act,  1883  (46  if  47  Vict. 
t  c,  62),  M.  55,  sub'S.  1,  44,  sub-s,  1,  and  168]— 
.  The  power  of  the  .trustee  under  section  66  of 
;  the  Bankruptcy  Act,  1883,  to  disclaim  onerous 
property  is  not  confined  to  **  property  divisible 
.  amongst  creditors."  In  re  Maughan;  ex  parte 

The  Trustee,  128 
Therefore  the  trustee  is  not  precluded  from  dis- 
cbuming  property  merely  because  the  pro- 
perty is  "held  by  the  bankrupt  upon  trust  for 
any  other  person."    Ibid. 

"final  judgmeiU"  :  judgment  giving  costs 

.  and  ordering  an  enquiry  as  to  damages :  bank- 
ruptcy act,  1883  (46  ^  47  Vict.  c.  62),  s.  4  (g)] 
— An  a<l judication  of  costs  to  the  plaintitf 
contained  in  a  judgment  orderiog  an  injunc- 
tion and  an  enquiry  as  to  damages  against 
the  defendant  is  a  "final  judgment  for  any 
amount "  which  may  be  the  foundation  of  a 
bankruptcy  notice  under  the  Bankruptcy  Act, 
1883,  s.  4  (g).  In  re  Faithfull;  ex  parte 
Moore  (App.),  100 


**  income  ** 


appropriation  to  trustee :  pro- 
spertive  earnings  of  hanhrupi:  personal  shiU : 
bankruptcy  act,  1869  (32  ^  33  Viet,  e.  71), 
s.  90] —Prospective  income,  to  be  earned  soMy 
by  the  personal  skill  of  the  bankrupt,  of  a 
precarious  character  and  indefinite  amount, 
is  not  '*  salary  or  income  other  than  "  that  of 
an  oiBcer  in  the  array,  a  civil  servant,  or 
Treasury  pensioner,  which  may  be  ordered  to 
be  paid  to  the  trustee  under  section  90  of 
the  Bankruptcy  Act,  1869.  In  re  Huttan; 
ex  parte  Benwell  (App.),  63 

liquidation  :  removal  of  one  of  two  trustees  : 


JHriidiction  :  **  cause  shewn  "  :  bankruptcy  act, 
1869  (32  f  33  Vict.  c.  71).  f.  83]— Where  more 
persons  than  one  have  been  appointed  to  the 
office  of  trustee  in  a  liquidation,  the  Court 
has  power  under  s.  83,  snb-s.  4,  of  the  Bank- 
ruptcy Act,  1869,  to  remove  one  of  them 
without  removing  all.  Ex  parte  Xewitt ;  in 
re  Mansell  (App.),  245 
"Cause  shewn"  for  the  removal  of  a  trustee 
within  the  meaning  of  the  section  does  not 
necessarily  amount  to  dishonesty ;  it  is  suffi- 
cient if  the  conduct  of  the  trustee  is,  in  the 
opinion  of  the  Court,  such  as  to  render  him 
unfit  to  remain  a  trustee,  and  on  this  point 
the  Court  of  Appeal  will,  as  a  rule,  trust  to 
the  discretion  of  the  Registrar,  he  being  in  a 
better  position  to  judge  of  the  conduct  of  the 
trustee  complained  of.    Ibid. 


mutual  dealings :  set-off:  dealing  after  act 


of  bankruptcy :  bill  of  exchange  :  bankrupleg 
act,  1883  (46  4'  47  Vict.  c.  62),  s.  38]— Where 
a  creditor  of  a  debtor,  after  the  debtor's 
bankruptcy  and  with  knowledge  thereof,  ac- 
cepts a  bill  of  exchange,  of  which  the  debtor 
is  holder,  the  creditor  cannot  set  Offf  the  debt 
due  to  him  before  the  bankruptcy  against  the 
claim  of  the  trustee  upon  the  bill  of  exchange. 
In  re  CHUespie  J^  Co;  ex  parte  Beid  ^  &m, 
342 

In  re  The  Milan  Thunways  Company  ;  ex  parte 
Theys  (63  Law  J.  Bep.  Chanc  1008 ;  Law  Bep^ 
26  Ch.  D.  687)  followed.    Ibid. 

^UoH  y.  Turquand  (61  Law  J.  Rep.  P.C.  1 ; 
Law  Rep.  7  App.  Cas.  79)  distinguished. 
Ibid. 

— ^ —  partnership :  retirement  if  paHner  :  bank- 
ruptcy of  continuing  partners :  proof  by  ex- 
ecutors of  retired  partner  in  competition  with 
creditors  of  old  firm:  claims  of  creditors 
barred  by  statute  of  limitations  as  against 
estate  of  retired  partner  :  trust  for  payment  if 
debts  out  of  real  estate  :  no  real  estate  :  real 
propeHy  limitation  act,  1874  (37  ^f*  38  Vict, 
c.  67),  s.  10] — ^A  retired  member  of  a  partner- 
ship is  not  precluded  from  proving  in  bank- 
ruptcy against  the  estate  of  the  continuing 
partners  in  competition  with  creditors  of  the 
original  firm,  where  the  claims  of  such  creditors 
as  against  the  retired  partner  are  barred  by 
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Bankmptej  (continaed)^ 

the  Statute  of  Limitations.  In  re  J,  O,  Sf  F. 
Heplnum  ;  ex  parte  Smithy  422  - 
A  trost  in  a  will  for  the  payment  of  debts  out 
of  real  estate  does  not  prevent  the  operation 
of  the  Statute  of  Limitations,  if  the  testator 
in  fact  leaves  no  real  estate  to  support  the 
trust.    Ibid. 


—  petUioniHg  creditor :  bare  trustee :  joinder 
rf  beneficiary :  notice  of  judgment  debt :  amend- 
ment: bankruptcy  act,  1883  (46  ^'  47  Viet, 
c.  62),  «.  4,  eub'i.  (y),  ss,  5,  105,  tubs.  S: 
bankruptcy  rule  263]— A  petition  presented 
under  section  6  of  the  Bankruptcy  Act,  1883, 
by  a  creditor,  who  is  not  the  beneficial  owner 
of  the  debt,  on  the  strength  of  an  act  of 
bankruptcy  committed  under  section  4,  sub-s. 
(y%  by  non-compliance  with  notice  of  a  judg- 
ment recovered  by  him,  must  include,  as  a 
petitioning  creditor,  the  beneficial  owner  of 
the  debt,  although  the  bankruptcy  notice  need 
be  in  the  name  of  the  judgment  creditor 
only.  In  re  Haetingt ;  ex  parte  Dearie 
(App).  74 


—  practice :  judgment  eummons  be/ore  court 
not  having  bankruptcy  jurisdiction :  transfer 
to  court  hamng  bankruptcy  jurisdiction  : 
notice  to  judgment  debtor  of  application 
for  receiving  order :  debtors  act,  1869  (32  #  33 
Vict,  c,  62),  «.  6  ;  bankruptcy  act,  1883  (46  «$- 
47  Vict,  c,  62),  f.  103,  subs,  6 ;  additiotml 
bankruptcy  rules,  ith  of  Marchf  1886,  rule 
268  (1)  (a)]— Where  the  Judge  of  a  Court 
not  having  jurisdiction  in  bankruptcy,  to 
whom  an  application  to  commit  a  judgment 
debtor  is  mode  under  section  6  of  the  Debtors 
Act,  1869,  transfers  the  matter  in  pursuance 
of  rule  268  (1)  (a)  of  the  Additional  Bank- 
ruptcy Rules  of  the  4th  of  March,  1886,  to  a 
Court  having  jurisdiction  in  bankruptcy,  the 
functions  of  the  latter  Court  as  to  making  a 
receiving  order  sgainst  the  judgment  debtor 
are  judicial  and  not  ministerial  merely. 
Kotice,  therefore,  should  be  given  to  the 
judgment  debtor  of  the  hearing  by  the  Court 
to  which  the  matter  is  transferred  of  the 
application  for  a  receiving  order.  7»  re 
Andrews:  ex  parte  The  Debtor,  672 


i—  practice :  public  examinati4^n  of  dvbtor : 
solicitor:  represerUatire  of  creditor :  authority 
i meriting:  bankruptcy  act,  1883,  s,  17,  sub-s. 
4]—The  Registrar  of  a  County  Court  sitting 
in  bankruptcy  has  power  to  refuse  audience 
to  a  solicitor  retained  on  behalf  of  a  creditor 
to  question  a  debtor  at  his  public  examination, 
if  the  solicitor  does  not,  when  requested  so 
to  do,  produce  an  authority  in  writing ;  for 
such  solicitor  is  the  representative  of  the 
creditor  within  the  meaning  of  the  Bankruptcy 
Act,  1883,  s.  17,  sub-s.  4.  Reg.  v.  The  JiegU- 
irar  of  the  Greenwich  County  Court  (App.), 
392 


.~^ practice:  proceedings  pending  at  the  time 
of  the  coming  into  force  of  the  act  of  1883  .- 
jurisdiction  of  registrars :  v€Uidity  of  bank' 
ruptey  rules,  1883,  rule  264  .*  46  ^  47  Vict,  c. 
62.  s.  169] — The  jurisdiction  which  registrars 
in  bankruptcy  had  by  delegation  or  otherwise 
under  the  Bankruptcy  Act,  1869  (82  k.  33  Vict, 
c.  71),  is  preserved  by  46  k,  47  Vict.  c.  62.  s. 
169,  sub-s.  3,  in  respect  of  proceedings  pend- 
ing when  the  latter  Act  came  into  operation 
on  the  1st  of  January,  1884  ;  and  rule  264  of 
the  Bankruptcy  Rules,  1883,  which  provider 
for  the  exercise  of  their  jurisdiction,  is  a  valid 
rule,  and  is  properly  made  pursuant  to  section 
127  of  the  Bankruptcy  Act  of  1883.  In  re 
Home;  ex  parte  Edwards  (App.),  447 


proof:  ** future  debt  or  liability  ":  alimony : 


order  for  weekly  payments:  bankruptcy  art, 
1883  (46  ^  47  Viet,  e.  62),  s.  37 :  divorce 
act,  1866  (29  ^  30  Viet,  c,  32),  s,  1  ;  debt&rs 
act,  1869  (32  <f  33  \'%et,  c.  62),  s,  6]— A 
liability  to  pay  alimony  in  weekly  sums  by 
an  order  made  in  divorce  under  section  1  of 
29  k,  30  Vict.  c.  32,  is  not  a  **  future  debt  or 
liability  "  provable  in  bankruptcy  under  the 
Bankruptcy  Act,  1883,  s.  37,  sub-s.  3;  and, 
notwithstanding  the  bankruptcy  of  the  per- 
son liable,  payment  may  be  enforced  as  of  a 
debt  due  in  pursuance  of  an  order  of  a  com- 
petent Court  under  section  6  of  the  Debtors 
Act.    Linton  v.  Linton  (App.),  629 

proof:  judgment  debt:  consideration  for : 

power  of  court  to  enquire  ti«<o]— Where  a 
proof  in  bankruptcy  is  founded  on  a  judgment 
debt,  prima  facie  the  judgment  must  be  con- 
sideied  as  binding;  but  if  a  proper  case  is 
shewn,  the  Court  will  direct  an  enquiry  ioto 
the  consideration  for  the  judgment  debt. 
£x  parte  Retell;  in  re  Tollemache  {Ac.  1) 
(App.),  89 

The  admission  of  a  debt  by  a  bankrupt  in  his 
statement  of  affairs  is  not  such  an  admission 
against  his  own  interest  as  to  constitute,  as 
against  his  creditors,  evidence  of  the  exist- 
ence of  the  debt.    Ibid. 

proof:  judgment  debt :  prior  act  of  bank' 
ruptey :  notice :  onus  of  proof :  bankruptcy 
act,  1849  (12  <f  13  Viet,  c,  106),  s,  166]— 
Where  a  creditor  seeks  to  prove  in  a  bank- 
ruptcy, under  an  enabling  section  of  an  Act 
of  Parliament,  notwithstanding  the  fact  that 
a  prior  act  of  bankruptcy,  upon  which  the 
adjudication  was  founded,  has  been  com- 
mitted by  the  bankrupt,  the  onus  is  upon  the 
creditor  to  shew  that  he  had  no  notice  of 
such  prior  act  of  bankruptcy.  Ex  parte 
ReveU  ;  in  re  Tollemache  {No,  2)  (App.),  92 
Ex  parte  Schulte;  in  re  Matanlii  (Law  Rep. 
9  Chanc.  409)  followed.    Ibid. 

<^—  proof :  judgment  debt :  suspicious  dr- 
cumstanees:  onus  of  proof :  mwie  of  proving 
judgment}—la  bankruptcy,  proof  may  be  made 
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Bankrnptoy  (ooutinued) — 

on  a  judgment  debt;  but  if  there  are  sus- 
picious circumstances  about  the  judgment, 
the  creditor  must  prove  the  consideration. 
Ex  parte  Andtfrson;  in  re  TolUmache  (App.), 
383 

Proof  tendered  long  after  the  bankruptcy  on  a 
judgment  recovered  shortly  after  the  bank- 
rupt's majority  on  a  bill  of  exchange,  the  re- 
cord and  bill  of  exchange  being  both  lost, 
rejected.    Ibid. 

A  judgment  may  be  proved  by  a  certified  copy 
of  an  entry  in  the  entry  book  of  judgments 
of  a  superior  Court.    Ibid. 

proqf  of  debt :  judgiMtU  obtained  after  act 

of  ban.hruptcy\ — Where  the  only  evidence  of 
a  debt  tendered  for  proof  in  bankruptcy  is  a 
judgment  obtained  after  the  act  of  bank- 
ruptcy, the  proof  cannot  be  allowed.  Eos 
parte  Bonham;  in  re  Tollemache  (App.),  388 

—  reoeiving  order :  arrest  for  non-payment 
of  inttalment  under  judgment  twnmons  :  pay- 
ment under  protest  of  m^meys  of  official  rO' 
ceiver :  county  court  rules,  Ja/nuary^  1884 ; 
bankruptcy  act,  1883  (46  ^  i7  Vict.  e.  62),  s. 
9^  —On  the  making  of  a  reoeiving  order,  the 
right  of  a  judgment  creditor  to  arrest  the 
debtor  under  a  warrant  of  commitment  made 
before  the  date  of  the  receiving  order  is  lost. 
In  re  Byley ;  ex  parte  the  Official  Receiver, 
420 

—^  reputed  ownership :  goods  in  the  possession^ 
order,  or  disposition  of  the  bankrupt  in  his 
trade  or  business:  bankruptcy  act,  1883,  s.  44] 
— The  words  "  goods  in  the  possession,  order, 
or  disposition  of  the  bankrupt  in  his  trade  or 
business"  in  section  44  of  the  Bankruptcy 
Act,  1883,  do  not  extend  to  property  uncon- 
nected with  a  bankrupt's  trade,  although 
mortgaged  by  him  to  secure  his  trade  account 
with  his  bankers.  In  re  JenMnson;  ex  pa/rte 
The  Nottingham  and  Nottinghamshire  Bank, 
601 

——  reputed  ownership :  separate  property  of 
wife  in  possession  of  husband  :  marriage  settle- 
ment in  foreign  country"} — A  domiciled  Eng- 
lishman married  a  Prussian  subject  in  Prussia. 
Prior  to  the  marriage  the  intending  husband 
and  wife  entered  into  a  contract  according 
to  Prussian  law  whereby  she  became  entitled 
to  oertun  articles  as  her  separate  property. 
No  trustee  was  appointed,  but  by  that  law 
the  administration  of  the  separate  property 
of  the  wife  belonged  to  the  husband.  The 
husband  became  bankrupt  in  England  at  a 
time  when  some  of  the  property  comprised  in 
the  contract  was  in  his  possession: — Held, 
that  the  property  was  in  the  possession  of  the 
husband  as  trustee  for  the  wife,  and  there- 
fore it  did  not  pass  to  the  trustee  in  bank- 
ruptcy. ExparteSibeth  ;  inre  Sibeth(^p]p.\ 
322 


—  settlement :  transfer  of  shares  to  son  :  bank- 
ruptcy act,  1883  (46  Jt  47  Viet.  e.  62),  s.  47, 
sub-ss.  1  and  3]— The  bankrupt,  in  1880, 
handed  to  his  son  a  sum  of  money  to  be  in- 
vested in  shares  in  a  ship,  which  was  so  in- 
vested by  the  son.  The  shares  were  after- 
wards sold  by  the  son  for  4602.,  which  sum 
he  handed  over  to  his  sister  upon  a  sort  of 
implied  trust  for  the  benefit  of  their  father 
and  mother:— Hield,  that  handing  the  sum 
for  investment  was  a  conveyance  or  transfer 
of  property  within  the  meaning  of  46  &  47 
Vict.  c.  62.  s.  47,  sub-s.  3.  In  re  Player; 
ex  parte  J,  F,  Harvey  {No.  1),  663 


settlement :  advance  to  son  to  start  a  busi* 

ness:  bankruptcy  act,  1883  (46  ^  47  Viet. 
0.  62),  «.  47,  sub-ss.  1  and  3]— The  bankrupt,  in 
or  abDut  1882,  more  than  two  years  before 
bankruptcy,  advanced  to  his  son  E.  O.  Player 
the  sum  of  660Z.  to  purchase  building  stock 
and  set  up  in  business.  E.  O.  Player  found 
1501.  for  capital,  and  carried  on  the  business, 
and  at  the  date  of  the  bankruptcy  was  pos- 
sessed of  stock  and  capital  to  the  value  of 
about  600/. : — Held,  that  this  was  not  a  vol- 
untary settlement  under  section  47  as  inter- 
preted by  sub-section  3  of  that  sectioo.  In 
re  Player;  ex  parte  J.  P,  Harvey  (No.  2), 
664 

— —  taxation  of  costs :  costs  of  taxation  :  soli- 
citors act  (6  4' 7  Viet.  c.  73),  ss.  37  and  39}-> 
There  is  no  practice  in  banlmiptcy  by  whidi 
a  creditor  reducing  the  bill  of  i£e  trustee's 
solicitor  by  more  than  one  sixth  is  entitled 
to  the  costs  of  the  taxation,  and  the  Solidtoin 
Act  (6  &  7  Vict.  c.  73),  ss.  37  and  39,  does  not 
apply.  In  re  Marsh  ;  ex  parte  Marsh  (App.), 
667 

— —  See  DiscHABOE ;  Execution  ;  Solicitob 
AND  Client;  Pbacticq. 

Bank  Shares.    See  Principal  and  Aosrt. 


Bastardy — ^jurisdiction :  service  in  Sootlaod  of 
summons  issued  in  England :  Bastardy  Laws 
Amendment  Act,  1872  (86  k  36  Vict.  c.  66X 
ss.  3  and  4  :  Summary  Jurisdiction  Act,  1879 
(42  k  43  Vict.  c.  49),  ss.  61  and  64  :  Summary 
Jurisdiction  (Process)  Act,  1881  (44  &  45  Vict. 
c.  24),  ss.  4  and  6.  Berkeley  v.  Thompson 
(M.O.  67),  822 

Bill  of  Exchange.    See  Bankbuptot. 

Bill  of  Lading.    See  Ship  and  Shipping. 

Bill  of  Sale — e^ter-€tcguired  property :  pledge: 
legaltitle:equitabletUle:judicatureact,  1873, 
s,  26,  sub-s.  11]— A  pledgee  of  goods,  which 
are  subject  to  an  assignment  as  after-acquired 
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Bill  of  Bale  (continaed) — 

property  under  a  bill  of  sale,  who  has  no 
notice  of  the  bill  of  sale,  has  a  good  title 
against  the  bill  of  sale  holder.  Jouph  v. 
L\fon»  (App.)i  1 
A  bill  of  sale  assigning  property  to  be  after- 
wards acquired  confers  only  an  equitable  title 
on  the  grantee,  which  gives  way  to  a  legal 
title  acquired  without  notice  of  the  bill  of 
sale.    Ibid. 


after'oeqvired  property:  equitable  title: 


subsequent  bill  of  sile:  legal  title :  postemon 
taken  by  grantee  of  equitable  title'] — A  bill  of 
sale  assigning  property  to  be  afterwards  ac- 
quired confers  only  all  equitable  title  on  the 
grantee,  who  cannot,  by  taking  possession 
under  the  bill  of  sale,  oust  a  legal  title  which 
has  been  acquired  without  notice  of  the  bill 
of  sale  and  before  possession  has  been  taken 
by  the  grantee.  Halloi  ▼.  Robinton  (App.), 
364 
Jouph  y.  Lyone  (ante,  p.  1)  followed.    Ibid. 

—  regietration :  pledge:  immediate  transfer 
of  poiieetion:  tranter  in  ordinary  course 
rf  business:  bills  of  sale  acts,  1878  and  1882 
(41  4'  42  I'lct.  0,  31,  and  45  <f  46  Viet.  o.  43)] 
—A  document  accompanying  a  transaction 
by  way  of  deposit  or  pledge  of  personal  chat- 
tels, the  object  and  effect  of  which  is  to 
transfer  the  immediate  possession  of  the 
chattels  from  the  grantor  to  the  grantee,  is 
not  a  bill  of  sale  within  the  operation  of  the 
Bills  of  Sale  Acts,  1878  and  1882.  In  re 
Mall;  ea parte  Closer  43 

Quare,  whether  a  pledge  by  a  trader  of  stock- 
in-trade,  which  he  luis  bought  on  credit  and 
not  paid  for,  is  a  *'  transfer  of  goods  in  the 
ordinary  course  of  business  of  any  trade  or 
calling,"  within  the  meaning  of  that  expres- 
sion in  the  Bills  of  Sale  Act,  1878,  s.  4.    Ibid. 

Jleeves  y.  Barlow  (63  Law  J.  Bep.  Q.B.  192 ; 
Law  Bep.  12  Q.B.  D.  436)  explained.    Ibid. 

— —  registration :  renewal :  sale  out  and  out 
under  power  of  sale :  apparent  possession : 
Wis  of  sale  acts,  1864,  1866,  1878  (#.  8),  and 
1882  (tf.  3)]— A  bill  of  sale  of  household  fur- 
niture was  granted  in  1873  to  the  respondents, 
and  duly  registered,  but  the  registration  was 
not  renewed.  The  debtor  remained  in  posses- 
sion of  the  goods.  In  1883,  after  an  action 
had  been  commenced  by  the  appellants 
against  the  debtor,  the  respondents,  with  a 
Tiew  to  protecting  the  goods  from  seizure  in 
execution,  sold  the  goods  to  the  debtor's  son, 
who  executed  to  them  a  new  bill  of  sale  as 
leourity  for  the  purchase-money,  260/.  This 
bill  was  registered  under  the  Bills  of  Sale 
Act,  1882.  The  appellants  obtained  judgment 
against  the  debtor  and  levied  execution  on 
the  goods,  whereupon  the  respondents  claimed 
the  property,  and  the  sheriff  interpleaded. 
On  the  trial  of  an  interpleader  issue  the  jury 
found  that  the  transactions  between  the  re- 


spondents and  the  debtor's  son  were  bona 
fide  i—ffeld,  that  the  Bills  of  Sale  Acts,  1878 
and  1882,  never  applied  to  the  bill  of  sale  of 
1873;  that  under  the  Act^of  1854  and  1866 
it  was,  though  unregistered,  valid  as  against 
the  grantor;  and  that  the  exercise  of  the 
power  of  sale  at  a  time  when  there  was  no 
execution  creditor  or  other  person  entitled  to 
the  property  as  against  the  respondents  put 
an  end  to  the  bill,  and  conferred  an  absolute 
title  on  the  purchaser,  ffeld,  therefore,  that, 
whether  or  not  the  goods  were  in  the  apparent 
possession  of  the  debtor  at  the  time  of  the 
execution,  the  respondents  had  a  good  right 
to  them  as  against  the  appellants.  Cookson  v. 
Swire  (H.L.),  249 

— .  tranter :  bills  of  sale  act,  1878  (41  Jf  42 
Viot.  0.  31),  M.  4  and  10 ;  reputed  ownership: 
hotel  furniture :  bankruptcy] — An  agreement 
accompanying  the  deposit  of  a  registered  bill 
of  sale  by  way  of  equitable  sub-mortgage  is  a 
"transfer  or  assignment"  of  a  bill  of  sale 
which  by  section  10  of  the  Bills  of  Sale  Act, 
1878,  need  not  be  registered.  In  re  Parker  ^ 
Co. ;  ex  parte  Turquand  (App.),  242 

The  existence  of  the  general  luibit  among  hotel- 
keepers  of  hiring  the  hotel  furniture  excludes 
the  idea  of  reputed  ownership  altogether  in 
regard  to  such  furniture,  and  not  merely 
when  the  true  owner  is  the  lender  of  the 
furniture.    Ibid. 

45  ^  46  Vict.  e.  43.  «.  9  .*  non^aecordanee 

with  scheduled  form  :  time  of  payment] — By 
a  bill  of  sale  the  grantor  agreed  that  if  he 
should  not  duly  pay  to  his  creditors  a  certain 
instalment  of  a  composition  on  the  24th  of 
May,  1883,  and  the  grantee  should,  under  a 
guarantee  given  by  him,  be  oblig^  to  pay 
the  same,  he  the  grantor  would  repay  that 
sum  to  the  grantee  within  seven  days  aft^r 
demand ;  ana  a  power  of  seiiure  on  default 
was  given  i—Hetd,  that  the  bill  of  sale  was 
void  as  not  being  in  accordance  with  the  form 
in  the  schedule  to  46  &  46  Vict.  c.  43,  as  to 
the  stipulating  of  a  time  for  payment.  8ibley 
V.  Higgs  (Taplin  elaimant),  526 

— *  See  MOBTGAGOB  AND  MORTOAQEE. 

Borrowing  Powers.    Sec  Company. 

Bread— eale  by  weight :  delivery  from  cart  with- 
out weights  and  scales :  prior  order :  6  &  7 
Will.  4.  c  37.  s.  7.  Hidgway  v.  Ward  (M.O. 
20),  176 

duty  to  have  scales  in  cart :  bread  weighed 

in  shop  in  purchaser's  presence,  and  sent  out 
to  oblige  the  purchaser :  6Sc7  Will.  4.  c.  87. 
a.  7.    Iktniel  v.  Whitfield  (M,C.  134),  620 

Caretaker.    See  Bkvenux. 
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Cargo.   See  Ship  and  Shipping. 

Carrier — consignment  note  :  congtruciion  of: 
statement  that  ** consignee  pay 9  carriage^*: 
implied  liability  of  consignor  on  refusal  of 
consignee'] — Where  a  consignor  delivers  goods 
to  a  railway  company,  to  be  carried  under 
a  consignment  note  which  states  that  the 
carriage  is  to  be  paid  by  the  consignee,  he 
may  nevertheless  be  sued  by  the  railway  com- 
pany for  the  carriage  if  the  consignee  refuse 
to  pay  it :  the  true  construction  of  the  contract 
being  that  the  consignor,  while  stating  that 
as  between  the  consignee  and  himself  the 
former  is  to  pay  the  carriage,  undertakes, 
upon  the  carriers  performing  their  agreement 
in  carrying  the  goods  to  their  destination,  to 
be  answerable  for  the  freight  if  it  is  not  paid 
by  the  consignee.  The  Oreat  Western  BaiU 
Co,  V.  Bagge^  699 


The  plaintiff  was  in  February,  1883,  stationed 
85  check-weigher  by  the  men  employed  in  a 
mine,  he  being  at  the  time  in  the  employment 
of  the  owner  of  the  mine.  He  continued  to 
act  as  check-weigher  up  to  the  30th  of  July, 
1884,  when  he  received  fourteen  day^  notice 
from  the  men  to  discontinue  his  employment. 
This  notice  was  given  because  the  men  in- 
tended to  reduce  the  check-weigher's  wages 
from  35«.  to  30f.  a  week.  Before  the  ex- 
piration of  the  notice  the  men  held  an  elec- 
tion for  the  office  of  check-weigher,  when  the 
plaintiff  was  again  elected : — Held^  that  the 
plaintiff  was  not  qualified  for  re-election,  be- 
cause not  "employed  in  the  mine"  within 
the  meaning  of  the  above  Act,  and  that  the 
owner  was  therefore  justified  in  preventing 
him  from  acting  as  check-weigher.    Ibid. 

Cominittal^ozder  of.     See  Bankbuptct. 


See  Railway  Company. 


See  Bankbuptcy. 


Caaie  of  Aetion.    See  Pbohibition. 


Common  Informer.    See  Penalty. 


Charging  Order.    See  Solioitob  and  Cubnt. 
Charter-Party.    See  Ship  and  Shipping. 


Cheek-Weigher.    See  Coal  Mine. 


Choiet  in  Action.    See  Company. 


Chnreh  and  Clergy — ecclesiastical  dilapidatumt 
actt  1871  (34  ^  35  Viet,  e,  43)  .•  powers  of  se- 
questrator: repairs  to  rectory:  report  t^sur- 
veyorl — Since  the  passing  of  the  Ecclesiastical 
Dilapidations  Act,  1871  (34  &  35  Vict.  c.  43), 
the  decision  as  to  what  sums  are  required  to 
be  expended  upon  the  repairs  of  a  living  is 
vested  in  the  diocesan  surveyor.  A  seques- 
trator.bas  therefore  no  power  to  spend  a  sum 
in  repairing  the  dilapidations  beyond  what  is 
reported  to  be  necessary  by  such  surveyor 
without  getting  a  further  survey  or  report. 
Kimher  v.  Paravieinif  471 


Coal  1iiik9—oheeh-weigher :  person  employed  in 
the  mine :  eoal  mines  regulation  aett  1872  (35 
4'  86  Vict,  c,  76),  #.  18]-.By  35  k  36  Vict.  c. 
76.  8.  18,  persons  employed  in  a  coal  mine 
may  at  their  own  oost  station  a  check-weigher 
at  the  place  for  weighing  the  coal,  who 
'*  shall  be  one  of  the  persons  employed  either 
in  the  mine  at  which  he  is  so  stationed,  or  in 
another  mine  belonging  to  the  owner  of  that 
mine  " : — Seld,  that  the  check-weigher  must 
be  in  the  employment  of  the  mine-owner  at 
the  time  of  his  election  to  the  office.  Sop- 
kinson  v.  Caynt,  284  .... 


Company — company  incorporated  by  statute: 
power  to  borrom:  ultra  rif«f]~A  company 
was  incorporated  by  Act  of  Parliament  for  a 
particular  object.  The  incorporating  Act  and 
subeequent  amending  Acts  did  not  expressly 
authorise  or  forbid  the  company  to  bonow. 
In  the  year  1 851  an  Act  was  paned  which 
empowered  the  company  to  borrow  for  oeitain 
purposes  and  in  a  certain  manner  sums  not 
exceeding  in  the  whole  50,0002.  Between 
1870  and  1878  the  company  borrowed  upon 
covenant  under  their  seal  large  sums  in  excess 
of  the  amount  of  50,0002.  An  action  having 
been  brought  upon  the  covenant  to  recover 
these  sums, — Held  (affirming  the  deciAon  of 
the  Court  of  Appeal),  that  the  action  could 
not  be  maintained,  for  that  whether  or  not  the 
company  had  by  implication  power  to  borrow 
before  1851,  they  were  by  the  Act  of  that 
year  prohibited  from  borrowing  except  in 
accordance  with  its  provisions.  Baronns 
Wenloch  v.  The  River  Dee  Co.  (H.L.),  577 

The  decision  in  The  Ashbury  Company  v.  JHehe 
(43  Law  J.  Bep.  Exch.  177;  44  Law  J.  Rep. 
Exch.  185;  Law  Rep.  9  Exch.  224;  ibid. 
7  HX.  653)  applies  not  merely  to  companies 
incorporated  under  the  Companies  Acts,  but 
to  all  companies  created  by  statute  for  a  par- 
ticular purpose.    Ibid. 

^^  contract  to  take  shares :  contract  imdueed 
by  fraud  of  secretary  of  company  :  liakiUty 
0/  directors  of  company  for:  authority  if 
secretary  to  make  representations :  primimal 
and  agent] — ^The  secretary  of  a  company  has 
no  general  authority  to  make  repTesentatioDS 
to  induce  persons  to  take  shares  in  a  com- 
pany: so  that  a  person  who  is  induced  to  take 
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Company  (continued)— 

shares  in  a  company  by  a  fraadulent  mis- 
representation, not  anthorised  by  or  known  to 
the  officers  of  the  company  entitled  to  make 
representations,  of  the  secretary  of  a  com- 
pany is  not  entitled  to  maintain  an  action 
against  the  company  for  the  rescission  of  the 
contract,  or  for  damages  for  such  misrepre- 
sentation. NeHslandi  v.  The  National  Bin- 
ylayeri  Accident  Assooi/Uion  {Lint.)  (in 
liquidation)  (App.).  428 


IX 


—  refusal  to  register  trafufer  of  shares : 
measure  of  damages:  companies  act,  1867  (30 
Jf-  31  Vict.  c.  131),  s.  26]— Section  26  of  the 
Companies  Act,  1867,  is  for  the  protection  of 
a  transferor  of  shares  In  a  registered  company, 
and  enables  him  to  compel  the  company  to 
register  the  transfer  in  case  the  transferee 
fails  to  do  so.  But  the  section  has  made  no 
alteration  as  regards  the  ordinary  contract  for 
the  sale  of  shares  in  a  company,  under  which 
a  transferor,  in  consideration  of  the  price  of 
such  shares,  is  bound  to  execute  avalid  trans- 
fer and  hand  the  certificates  to  the  trans- 
feree, whilst  the  transferee  is  bound  to  get 
the  transfer  registered.  The  plaintiff,  under 
an  alleged  agreement  that  certain  shares 
which  he  held  in  a  company  should  be  taken 
by  one  L.  in  payment  of  a  debt  due  from 
him  to  L.  if  such  shares  were  registered,  exe- 
cuted a  valid  transfer  of  the  same  and  handed 
the  certificates  to  L.  The  plaintiff  applied 
to  the  company  under  section  26  of  the  Com- 
panies Act,  1867,  to  register  the  transfer,  but 
they  refused  to  do  so  upon  the  ground  that 
he  was  indebt«d  to  them.  The  question  of 
his  indebtedness  was  decided  in  his  favour 
in  an  action  between  him  and  the  company, 
and  the  transfer  was  subsequently  registered. 
The  company  had  no  notice  of  the  alleged 
agreement  between  the  plaintiff  and  L.,  the 
transfer  being  expressed  to  have  been  executed 
for  a  nominal  sum.  The  market  value  of  the 
shares  having  fallen  considerably  between 
the  date  when  the  transfer  was  executed  and 
that  at  which  it  was  actually  registered,  the 
plaintiff  sought  to  recover  damages  from  the 
company  for  their  wrongful  refusal  to  register 
the  transfer: — Held,  that  the  plaintiff  was 
only  entitled  to  recover  nominal  damages,  as 
the  company  had  received  no  notice  of  the 
alleged  agreement  between  him  and  L.,  and 
also  because  he  had  suffered  no  damage  cithec 
in  respect  of  calls  or  otherwise  from  the  re- 
fusal of  the  company  to  register  the  transfer. 
Skinner  v.  The  City  of  London  Marine  In- 
suranee  Corporation  (Lim.)  (App.),  437 

registration :    company  projected   hy  less 

than  twenty  suhuquently  increasing  to  more 
than  twenty  members :  agreement  after  regis- 
tration to  abide  by  contracts  made  before 
registration:  companies  act,  1862  (2.j  <J*  26 
Vict.  c.  89),  s,  4] — An  association  projected 
by  less  tlum  twenty  persons,  but  subsequently 
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increasing  in  number,  as  soon  a.s  it  consists 
of  more  than  twenty  persons  comes  within 
the  prohibition  in  section  4  of  the  Companies 
Act,  1862.  In  re  Thomas  ;  ex  parte  Popjtletont 
836 

And  this  is  so,  notwithstanding  that  the  busi- 
ness of  the  association  is  carried  on  by  a 
committee  of  less  than  twenty  persons,  as 
agents  of  the  association.    Ibid. 

Cronrthcry.  Thmley  (32  W.  R.  330)  distinguished. 
Ibid. 

Where  such  an  association  established  for  the 
purpose  of  making  loans  to  the  members  is 
subsequently  registered,  it  is  competent  for 
the  several  members  to  agree  to  treat  the 
engagements  entered  into  by  the  old  asso- 
ciation as  binding  on  the  new  association; 
and  the  agreement  of  one  member  is  a  goo<l 
consideration  for  the  agreement  of  the  others. 
Ibid. 

separate  undertaking:  separate  capital: 

liabUUy  to  general  creditcrs :  soUcitor'} — 
Where  the  soUdtors  of  the  promoters  of  an 
Act  of  Parliament,  whereby  a  company  is 
created  and  empowered  to  raise  capital  and 
carry  out  works,  and,  if  they  so  resolve,  to 
raise  separate  capital  for  and  carry  out  sepa- 
rately certain  portions  of  such  w^orks  as  a  sepa- 
rate undertaking,  agree  to  pay  certain  claims 
out  of  the  first  capital  raised  by  the  company, 
and  the  company  duly  raise  capital  for  the 
separate  undertaking  and  none  other,  neither 
the  company  nor  the  solicitors  are  liable  under 
the  agreement.  Allan  v.  7^  Regent's  Canal, 
City  and  Docks  Rail.  Co,^l 

shares:  choses  in  action:   notice  to  com- 


pany: companies  act,  1862  (26  4*  26  Vict, 
c.  89),  ss.  22  and  30 :  priority  :  reeognitiofi,  of 
trusts  by  company  and  its  officers'] — The  later 
in  time  of  two  persons  holding  from  the  regis- 
tered shareholder  agreements  to  transfer 
shares  in  a  company  registered  under  the 
Companies  Act,  1862  and  1867,  neither  of 
whom  has  a  transfer  giving  him  a  title  to  be 
registered  by  the  company,  does  not  obtain  a 
title  superior  to  that  of  the  holder  of  the  first 
agreement  by  first  giving  notice  of  his  agree- 
ment to  the  company.  SociHi  Ghth'tXe  de 
Paris  V.  Tramways  Union  Co.  {Lim.)  (App.), 
177 

Section  30  of  the  Companies  Act,  1862,  which 
provides  that  no  notice  of  any  trust  shall  be 
entered  on  the  register  or  be  receivable  by  the 
Registrar,  means  that  no  notice  of  a  trust  is 
to  be  taken  by  the  company,  although  {per 
Cotton,  L.J.,  and  Limdlet,  L.J.,  duhitante 
Bbbtt,  M.R.),  if  the  directors  have  know- 
ledge of  circumstances  rendering  it  wrong  to 
accept  a  transfer,  they  may  be  personally 
liable.    Ibid. 

Information  given  at  the  funeral  of  a  share- 
holder to  a  relative  who  was  secretary  of  the 
company,  held  not  to  amount  to  notice  to  the 
company.    Ibid. 
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Company  (continued) — 

The  execution  by  a  registered  shareholder  of  a 
deed  of  transfer,  blank  as  to  the  name  of  the 
transferee  and  the  number  and  numbers  of 
shares,  which  blanks  were  subsequently  filled 
in  without  re-execution  and  without  the  trans- 
feror seeing  the  deed  in  its  complete  state, 
does  not  confer  a  legal  title  to  the  shares. 
Ibid. 

Martin  v.  Sedgwick  (9  Beav.  333)  commented 
on.    Ibid. 

See  Pbacticb. 


Compensation.      8ec   Lands   Clauses   Act; 
Public  Health. 


Compoiition.    See  Bankbuptgy. 

Composition  Heedi—j^re/erence  to  one  creditor : 
effect  of  on  deed'] — A  deed  of  arrangement  fos 
the  payment  of  a  composition  made  between 
a  debtor  and  his  creditors  must,  whether  it  is 
or  is  not  made  under  the  proYisions  of  a  statute, 
be  based  and  carried  out  on  the  principle  of 
perfect  equality.  The  law  implies,  in  the 
absence  of  any  express  provision  to  the  con- 
trary, a  term  or  condition  in  such  a  deed  that 
the  debtor  agrees  with  the  creditors,  and  the 
creditors  agree  with  him  and  with  each  other, 
that  all  who  are  parties  to  the  deed  shall 
come  in  and  be  placed  on  exactly  the  same 
footing :  so  that  the  acceptance  by  one  cre- 
ditor of  a  bonus  or  gratuity  beyond  that 
secured  to  all  by  the  deed  will,  if  that  bonus 
is  paid  with  the  knowledge  of  the  debtor, 
though  not  by  him  or  out  of  his  estate,  en- 
title any  other  creditor  who  is  a  party  to  the 
deed  to  avoid  it,  and  to  proceed  as  though 
the  deed  were  cancelled.  Jn  re  Milner;  ex 
parte  Milner  (App.),  425 

Dauglish  ▼.  Tennent  (36  Law  J.  Rep.  Q.B.  10) 
approved.    Ibid. 

Conoealment.    See  Ship  and  Shipping. 

Condition  Precedent.   Sec  Ship  and  Shipping. 

Conditions  of  Sale.  See  Yendob  and  Fub- 
chabeb. 

Consignment  Vote.    See  Cabbieb. 
Conspiraoy.    See  Injunction. 

Constables.    See  Pbaotige. 

Consnl.    See  Bankbuptcy. 

Contract — illegality:  money  paid  for  illegal 
olfject:  completion  of  the  object:  depotit  by 
eonvieted  person  to  secure  surety  for  good  be- 
kaviour] — Where  a  person  is  upon  conviction 


of  a  criminal  offence  required  to  find  a  surety 
for  his  good  behaviour,  and  by  agreement 
with  his  surety  deposits  money  with  him,  he 
cannot  afterwards  recover  it.  Hermann  ▼. 
Jeiwhner  (App.),  340 

The  illegal  object  is  sufficiently  complete  when 
the  deposit  has  been  made  and  the  security 
executed,  and  the  principal  cannot  by  re- 
pudiating the  transaction  before  the  security 
is  forfeited  and  the  money  applied  as  an  in- 
demnity recover  the  money.    Ibid. 

The  deposit  of  money  by  a  person  required  to 
find  a  surety  for  his  good  behaviour  to  secure 
his  surety  is  contrary  to  public  policy,  and  no 
legal  contract  arises  out  of  it.    Ibid. 

Wilson  V.  StrugneU  (60  Law  J.  Rep.  M.C.  145 ; 
Law  Rep.  7  Q.B.  D.  648)  overruled.    Ibid. 

indemnity  :  seizure  of  goods  for  another's 

debt :  lawful  seizure  :  property  in  goods  :  as 
against  judgment  creditor :  effect  of  barring 
claim"] — Where  an  execution  has  been  levied 
on  goods  which  as  between  the  execution 
debtor  and  a  third  person  are  the  third 
person's,  but  as  between  the  execution  credi- 
tor and  the'  third  person  are  the  execution 
debtor's,  the  case  comes  vrlthin  the  principle 
that  a  debtor  is  liable  to  indemnify  a  person 
whose  goods  have  been  lawfully  seized  for 
his  debt,  and  the  third  person  can  recover 
the  sum  realised  by  the  goods  from  the  ex- 
ecution debtor.  Edmunds  v.  WaUingford 
(App.),  305 

The  sheriff  had  seized  goods  for  the  debt  of 
the  defendant,  and  the  claim  of  the  plaintiff 
to  the  goods  was  barred  upon  interpleader, 
but  the  defendant  had  bound  himself  by 
admission  as  between  the  parties  that  the 
goods  were  the  plaintiff's,  and  had  agreed  to 
pay  a  sum  of  money  in  consideration  of  the 
seizure : — Held,  that  the  plaintiff  was  entitled 
to  recover  that  sum  from  the  defendant. 
Ibid. 

Griffenhoofe  v.  Baubuz  (25  Law  J.  Rep.  Q.B. 
237)  explained.    Ibid. 

England  v.  Marsden  (35  Law  J.  Rep.  O.P.  259) 
not  followed.    Ibid. 

*— »  vieasure  of  damages  :  breach  of  contract : 
jnirehase  of  goods  to  fulfil  sub-contract] — The 
defendants  contracted  with  the  plaintiff  to 
deliver  in  Paris  a  certain  number  of  sheep- 
skins on  certain  specified  terms  as  to  quan- 
tity, price,  and  times  of  delivery.  At  the  time 
of  making  the  contract  the  defendants  knew 
that  the  plaintiff  was  making  it  in  order  to 
fulfil  another  contract  which  was  either  then 
made  or  about  to  be  made  by  him  with  a  cus- 
tomer in  Paris.  The  plaintiff,  under  this  con- 
tract, sold  the  skins  at  a  profit  of  five  fnncs 
per  skin.  There  was  no  market  into  which 
either  the  plaintiff  or  his  customer  could  go 
to  purchase  the  skins  in  question  in  the  event 
Of  a  breach  of  the  contract.  Tlie  defendants 
did  not  deliver  the  whole  of  the  skins,  and 
thereupon  the  plaintiff's  customer  sued  the 
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Contraot  (continued) — 

plaintiff  in  France  for  breach  of  contract,  and 
recovered  damages.  In  an  action  against  the 
defendants  for  breach  of  contract,— //<r/<^, 
that  the  plaintiff  was  entitled  to  recover  both 
the  amount  of  profit  which  he  would  have 
made  if  he  had  fulfilled  his  contract  with  his 
customer,  and  also  the  damages  paid  bj  him 
in  respect  of  his  liability  for  breach  of  the 
contract  with  his  customer,  and  that  the 
amount  recovered  against  him  in  France 
might,  under  the  circumstances,  be  taken  as 
a  not  unreasonable  amount  in  estimating  the 
damages  for  the  defendants'  breach  of  con- 
tract.   Orebert-BorgnU  v.  Nugent  (App.)i  611 

under  seal.    Sec  Public  Health. 


See  Bankbuptcy;  Company;  Pbinci- 

^PAL  ANp  Agent;  Public  Health;  Sale 
OF  Goods. 


Co-operation— foreign.    Sco  Practice. 

Corporation.  See  Municipal  Cobpobation  ; 
Neglioence;  Pbacticb. 

Coitf— security  for.  See  Bankruptcy  ;  Land- 
lord AND  Tenant  ;  Practice  ;  Solicitob 
AND  Client. 


XI 


Croditor  and  Jit^tMt— judgment  over  siw  years 
old  :  execution :  garnishee  order :  attachment : 
rules  of  court,  1883,  order  XLIL  rules  6 
and  8  ;  oreler  XL  K.] — A  garnishee  order  can 
be  obtained  in  respect  of  a  debt  due  to  a 
judgment  debtor  notwithstanding  that  more 
than  six  years  have  elapsed  since  the  date  of 
the  judgment.  Fellows  v.  Tlufrnton,  (  Young, 
garnishee),  279 

Croditors.    See  Composition  Deed. 


Criminal  Law — libel :  criminal  information  : 
newspaper  libel  and  registration  act,  1881  (44 
4*  45  }l.ct.  c.  60),  s.  3  .•  fiat  of  director  of 
public  prosecutions^ — Section  3  of  the  News- 
paper Libel  and  Registration  Act,  1881,  which 
enacts  that  **  No  criminal  prosecution  shall 
be  commenced  against  an}'  proprietor,  pub- 
lisher, editor,  or  any  {>crson  responsible  for 
the  publication  of  a  newspaper,  for  any  libel 
published  therein,  without  the  written  fiat  or 
allowance  of  the  Director  of  Public  Prosecu- 
tions in  England,  or  Her  ^lajesty's  Attorncy- 
(leneral  in  Ireland,  being  first  had  and 
obtained,**  does  not  apply  to  criminal  infor- 
mations for  libel.  Yates  y.  The  Queen  (App.), 
258 

Crown  Snitf.    See  Information. 


CoonieL    See  Practice. 
Counter-claim.    See  Estoppel. 

Coanty  QquxX— jurisdiction  of  judge  to  order  rc' 
payment  of  money  paid  mU  of  court  to  execti- 
tiim  creditor  by  mistake :  warra.it  under  seal 
of  court  for  ammint:  non-liability  of  registrar 
and  bailiff  or  other  person  acting  under  .*  13 
^  14  Viet.  c.  61.  #.  19 ;  15  ^-  16  Vict,  c.  54.  s.  6] 
— Section  19  of  13  &  14  Vict.  c.  61,  and  sec- 
tion 6  of  15  &  16  Vict.  c.  61,  protect  the 
Registrar  of  a  County  Court  and  the  bailiff 
and  his  assistants  from  liability  to  be  sued  in 
an  action  for  seizing  the  goods  of  a  party 
under  a  warrant  of  the  Court  signed  by  the 
Registrar  and  under  the  seal  of  the  Conrt, 
even  assuming  that  the  Judge  had  no  juris- 
diction to  make  the  order  upon  which  the 
warrant  is  founded.    Aspey  v.  Jones  (App. ),  98 

Section  6  of  15  U  16  Vict.  c.  54  also  affords  a 
like  protection  to  any  person  who  acts  under 
a  warrant  so  issued.    Ibid. 

See  Bankbuptcy  ;  Employers'  Lia- 
bility Act  ;  Estoppel  ;  Practice. 


Damages— measure  of.  See  Carrier;  Com- 
pany; Contract;  Railway  Company. 

Bebtor  and  Creditor — accord :  agreement  to  ac- 
cept less  sum  than  debt^ — The  doctrine  staled 
in  PinneVs  Com  (5  Rep.  117),  and  recognised 
in  Cumber  v.  Wane  (1  Str.  426;  1  Sm.  L.C. 
(8th  ed.)  357),  that  "  payment  of  a  lesser  sum 
in  satisfaction  of  a  greater  cannot  be  a  satis- 
faction of  the  whole,"  has  been  too  long  ac- 
cepted aa  law  to  be  disturbed.  Foahes  v.  Beer 
(H.L.),  130 

An  agreement  by  a  judgment  creditor,  in  con- 
sideration of  immediate  payment  of  part  of 
the  debt,  to  accept  payment  to  himself  or  his 
nominee  of  the  residue  of  the  debt  and  costs 
by  instalments  without  interest  in  full  satis- 
faction of  the  judgment,  falls  within  the  above 
doctrine,  and  does  not  bar  the  creditor  from 
issuing  execution  for  interest  on  the  judg- 
ment debt  after  all  the  instalments  have  been 
paid.    Ibid. 

See  Company  ;  Creditor. 

Ddbtori*  Aot.    Sec  Bankruptcy. 


Coyenant.    See  Husband  and  Wife  ;  Lessor 
AND  Lessee;  Vendor  and  Purchaskb. 

CoTortnro.    See  Lunatic. 


Debtor*!  Sammons^*'  means  to  pay  the  debt  ** : 
voluntary  gift :  debtors  act,   1869  (32  4'  33 
Vict.  e.  62)»  #.  6,  sub-s.  2] — Semble,  an  allow- 
ance voluntarily  given  to  the  defendant  may 
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Debtor's  Snmiiioiif  (continued)— 

be  *'  means  to  paj  the  debt "  which  he  must      Divenioii  of  Highway.     See  Neoliobnce. 

Iiave,  or  have  had  since  the  judgment,  so  as 

to  give  jurisdiction  to  commit  him  to  prison.      BlToroe     Sec  Bankruptcv 

Kofter  V.  Park  (App.),  389 


Debti.  See  Bankhuptcv. 
Dedieation.  See  Market. 
Demurrage.    See  Ship  and  Shipping. 


Deposit — return  of. 

CHASER. 


Sao  Vendor  and  Pur- 


Dilapidationt.    Sec  Church  and  Clergy. 

Discharge.    See  Bankruptcy. 

Disclaimer —//y  trmtee:  bankruptcy:  leasehold 
interest  of  bankrupt :  partner  of  bankrupt 
compelled  to  pay  rent :  impotitwn  of  terms  : 
trustee  and  cestui  que  trutt :  bankruptcy  act, 
186U  (32  j-  33  Viet.  c.  71),  s.  23;  bankruptcy 
rules,  1871,  rule  28] — T.  &  S.  were  partners 
and  joint  lessees  of  certain  business  premises. 
On  dissolution  of  the  partnership  the  lease 
was  assigned  to  S.,  he  undertaking  the  lia- 
bilities of  the  business  and  covenanting  to 
pay  the  rent,  and  T.  covenanting  to  stand 
possessed  of  his  Interest  in  the  premises  as 
trustee  for  S.  S.  filed  a  liquidation  petition, 
and  the  trustee  sublet  the  premises  at  a 
nominal  rent,  in  order  to  keep  the  machinery 
in  working  order  and  prevent  deterioration 
from  disuse.  The  trustee  refused  to  pay  rent, 
part  of  which  was  due  at  the  date  of  the 
liquidation  and  part  of  which  had  since  ac- 
crued. T.  was  compelled  to  pay  it : — Held, 
that  the  trustee  could  only  obtain  leave  to 
disclaim  the  lease  upon  the  terms  of  his  pay- 
ing to  T.  the  rent  of  the  premises  as  from  the 
date  of  his  appointment  until  the  day  when 
his  beneficial  occupation  thereof  ceased.  In 
re  Salkeld;  ex  parte  Oood  (App.),  96 

of  lease  without  leave  of  court:    bank* 

ruptey :  liability  of  trustee  for  rent  during 
occupation :  bankruptcy  act,  1883  (46  4"  ^7 
Viet.  c.  52),  s.  55;  bankrujftcy  rules,  1883, 
rule  232]— The  Court  has  no  power  to  impose 
conditions  upon  a  trustee  disclaiming  a  lease 
under  section  55  of  the  Bankruptcy  Act, 
1883,  in  cases  in  which  the  trustee  is  entitled 
to  disclaim  without  the  leave  of  the  Court. 
In  re  Sandwell;  ex  ^f arte  Zerfass,  323 

Sec  Bankruptcy. 

Discovery.    See  Bankruptcy  ;  Praotioe. 

Distress.    Sec  Landlord  and  Tenant  ;  Tres- 
pass; Waterworks  Company. 


Dooaments— inspection  of.    Sec  Practice. 

Domicil.    See  Practice. 

Donor  and  Donee.    See  Gift  of  Chattels. 

Easement — right  of  fcay  :  life  estate  in  servient 
tenement:  *^  reversion  ^ :  meaning  of,  as  dis- 
tinguished from  ^* remainder** :  jfreseription 
act  (2  4'  3  Will.  4.  c.  7),  s.  8]— By  section  8  of 
the  Prescription  Act  (2  &  3  WiU.  4.  c.  71), 
where  the  land  over  which  the  right  of  any 
way  shall  have  been  enjoyed  has  been  held 
under  or  by  virtue  of  any  term  of  life,  the 
time  of  the  enjoyment  of  any  such  way  dar- 
ing the  continuance  of  such  term  shall  be 
excluded  in  the  computation  of  the  said 
period  of  forty  years,  in  case  the  claim  shall 
within  three  years  next  after  the  end  or 
sooner  determination  of  such  term  be  revoked 
by  any  person  "entitled  to  any  reversion 
expectant  on  the  determination  thereof: — 
Held,  that  the  word  *'  reversion  "  is  to  be  read 
in  its  strict  legal  signification,  and  does  not 
include  "remainder,"  and  that  a  remainder- 
man cannot  avail  himself  of  the  provisions 
of  the  section  to  resist  the  claim  within 
three  years  of  his  remainder  foiling  into  poe- 
session  on  the  termination  of  the  preceding 
life  estate,    t^mons  v.  Leaker,  480 

Zcolesiastical  Law.  See  Church  and  Clergy. 

Ejectment.    See  Landlord  and  Tenant. 

Election.    See  Municipal  Elbctiok. 

Elementary  Sdacation  Act  (33  k  34  Vict.  c.  75), 
s.  74 :  School  Board  by-laws :  causing  child 
to  attend  school :  child  sent  to  school  without 
payment  of  prescribed  fee :  liability  of  parent 
to  penally.  The  School  Hoard  for  London  v. 
Wood  (M.C.  145),  582 

Employers*  Liability.  Sec  Master  and  Seb- 
VANT;  Practice. 

Equitable  Bights.    See  Bill  of  Sale. 

Estate  TaU.    See  Will. 

Estoppel — counter-claim  :  county  court :  action 

in  high  court  for  same  cause  of  action  :  effect 

of  verdict    and  judgment  in  county  court: 

judicature  act,  1873  (36  ^  37  Vtct.  c,  66),  ff. 

89  and  90]--Where  in  an  action  in  a  Oonnty 
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Eatopp«l  (continued)— 

Court  a  defendant  has  relied  upon  a  cause  of 
action  by  way  of  counter>claim,  upon  which 
he  has  obtained  a  verdict  for  an  amount 
beyond  the  jurisdiction  of  the  County  Court, 
and  judgment  has  been  entered  for  the  defen- 
dant, but  no  relief  has  been  given  in  respect 
of  the  balance  in  excess  of  the  plaintiff's 
claim,  the  defendant  is  not  estopped  from 
afterwards  bringing  an  action  in  the  High 
Court  upon  the  same  cause  of  action.  Web- 
ster V.  Armstrong,  236 
The  defendant  in  the  High  Court  is  estopped 
by  the  verdict  and  judgment  of  the  County 
Court  from  denying  the  cause  of  action  of  the 
plaintiff  in  the  High  Court,  and  the  only 
question  to  be  decided  in  the  High  Court  is 
the  amount  of  damages.    Ibid. 


<^^  foreign  judgment :  defendant  not  retident 
in,  nor  a  subject  of  the  foreign  country: 
appearance  to  protect  property  from  seizure 
in  ease  of  judgment  by  defauU] — It  is  no 
answer  to  an  action  upon  the  judgment  of  a 
foreign  Court  that  at  the  time  of  the  pro- 
ceedings in  the  foreign  Court  the  defendant 
was  not  resident  or  domiciled  or  under  allegi- 
ance in  the  foreign  country  and  appeared  in 
the  foreign  Court  as  defendant  merely  to 
protect  his  property  from  seizure  in  case 
judgment  by  default  should  be  given  against 
him  in  the  foreign  Court.  Voinet  v.  Barrett  % 
621 

There  is  no  difference  between  a  case  yrhere 
the  object  of  the  defendant  in  appearing  is 
to  protect  property  actually  seized  and  a  case 
in  which  his  object  is  to  protect  property 
which  may  become  liable  to  seizure. 

De  Cosse  Brissae  v.  Itatkboneifi  Hurl.  &  N.  SOI ; 
30  Law  J.  Rep.  Exch.  238)  followed.    Ibid. 

Dictum  of  Pabke,  B.,  in  The  General  Steam 
Navigation  Company  v.  Guillon  (11  Mee.  & 
W.  877,  at  p.  894;  13  Law  J.  Kep.  Exch. 
168,  at  p.  176)  dissented  from.    Ibid. 

Schibsby  v.  Westenholz  (40  Law  J.  Uep.  Q.B. 
73;  Law  Rep.  G  Q.B.  155)  questioned.    Ibid. 

See  Ship  ajid  Shipping. 


Svent.    Sec  Practice. 

ETidenee.    See  Bankruptcy  ;  Parliament. 

Examination.    See  Bankruptcy. 

Sxeention  —  notice  of  bankruptcy  petition  : 
** sheriff":  ** officer  charged  nnth  execution 
of  process":  mayor's  court  process:  bank- 
ruptcy  act,  1883  (46  <)*  47  Vict,  e,  52),  #.  46, 
sub'S.  2,  and  s,  168]— The  *<of&oer  charged 
with  the  execution  of  process,'*  included  by 
section  168  of  the  Bankruptcy  Act,  1883,  in 
the  term  **  sheriff,"  is  the  officer  analogous 
to  the  sheriff  so  charged  by  the  constitution 
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of  Courts  other  than  the  High  Court,  to 
whom  notice  of  a  bankruptcy  petition  must. 
be  given  under  section  46,  sub-section  2, 
upon  a  sale  under  an  execution  for  more  than 
20/.  Inre  HoUand  ;  ex  parte  Ifarr^rt  (App.) 
320 
In  a  Mayor's  Court  action,  the  notice  should  be 
given  at  the  office  of  the  sergeant-at-mace  to 
him  or  bis  representative ;  and  a  notice  to 
sheriff's  officers  in  possession  of  the  debtor's 
goods  under  previous  High  Court  writs  to 
whom  the  sergeant-at-macc  had  entrusted  the 
execution  of  his  writ,  given  after  they  had 
paid  over  the  proceeds  to  the  sergeant-at- 
mace,  was  held  insufficient.    Ibid. 


bankruptcy  :  duties  of  sheriff  as  to  good 


takfn  in  execution :  several  writs  in  hands  of 
the  sheriff :  sale:  proceeds  of  executions  upon 
judgments  exceeding  20/. ;  proceeds  of  execu' 
turns  upon  judgments  less  tlu^n  20/. ;    bM^ 
ruptcy  act,  1883  (46  ij-  47  \%ct,  c.  52),  s.  46 
snb'Ss.  1  and  2]— Section  46,  sub-section  2 
of  the  Bankruptcy  Act,  1883,  does  not  rendei 
void  an  execution  upon  a  judgment  for  a  sudc 
exceeding  20/.,  where  the  sheriff,  within  four- 
teen days  after  the  sale  of  the  goods,  is  served 
with  notice  of  a  bankruptcy  petition  having 
been  presented  against  the  debtor,  upon  which 
the  debtor  is  subsequently  adjudicated  bank- 
rupt; but  merely  provides  that,  instead  of 
handing  the  proceeds  of  the  execution  over 
to  the  execution  creditor,  the  sheriff  ^lall 
hand  them  over  to  the  trustee  in  the  bank- 
ruptcy.   In  re  Pearce  ;  ex  parte  Crosthfeaite, 
316 
Tlie  duty  of  a  sheriff  who  has  several  writs  of 
execution  to  execute  is  to  execute  first  that 
writ  which  is  first  delivered  to  him;  and 
when  he  has  sold  enough  to  satisfy  that  writ, 
to  sell  under  the  next  in  order.    Therefore,  if 
the  proceeds  of  the  sale  of  the  goods  of  a 
debtor  are  not  enough  to  satisfy  the  earlier 
writs  in  the  hands  of  the  sheriff,  there  can 
be  no  sale  under  the  subsequent  writs.    Ibid. 
Where  a  sheriff  is  entrusted  with  the  execution 
of  several  writs  against  the  goods  of  a  debtor, 
the  proceeds  of  which  are  not  enough  to  satisfy 
all  the  writs,  the  duty  of  the  sheriff  is  to  pay 
the  amounts  of  the  several  writs  in  the  order 
of  priority  in  point  of  time,  making  the  pay- 
ments in  the  case  of  judgments  for  less  than 
20/.  to  the  execution  creditors,  and  in  the  case 
of  judgments  for  more  than  20/.  to  the  trustee 
of  the  debtor,  if  within  fourteen  days  after 
sale  notice  is  served  upon  the  sheriff  of  a 
bankruptcy  petition  upon  which  the  debtor  is 
adjudged  bankrupt.    Ibid. 
Cases  decided  under  6  Geo.  4.  c.  16.  s.  108,  and 
Ex  parte  Zorering  ;  in  re  Peacock  (43  Law  J. 
Rep.  Bankr.  68;  Law  Rep.  17  £<|.  4 o2)  dis- 
tinguished.   Ibid. 

stay  of.    See  Practice. 

Sec  Contract. 
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QUEEN'S  BENCH  DIVISION. 


[N.S. 


Ezeentor.  See  Action  ;  Debtor  and  Cre- 
ditor. 

Fixtures — mortgagor  and  mortgagee  :  tenancy 
created  hy  m/yrtgagor  after  mortgage:  claim 
of  tenant  to  trade  fixtures'] — A  mortgagor 
remaining  in  possession  of  the  mortgaged 
premises  let  them  to  a  tenant  who  brought 
in  trade  fixtures : — Held,  that  the  tenant  was 
entitled  to  remove  the  fixtures  as  against  the 
mortgagee  as  well  as  against  the  mortgagor. 
Sanders  v.  Davis,  676 

See  Mortgagor  and  Mortgagee. 

Food  and  Drngi  Actf  (38  &  39  Vict.  c.  63,  and 
42  Sc  43  Vict.  c.  30)  :  sale  of  drug  not  of  the 
nature  demanded  by  purchaser:  absence  of 
adulteration.  KniglU  v.  Bowers  (M.C.  108), 
615 

s.  6 :  article  of  food :  sale  to  prejudice  of 

purchaser :  skimmed  milk.    Lane  v.  Collins 
(M.C.  76),  329 

Foreign  Corporation.    See  Practice. 

Foreign  Judgment.    See  Estoppel. 

Forfeiture.    Sec  Landlord  and  Tenant. 

Frauds— statute  of.    See  Husband  and  Wife. 


See  Company  ;  Sale  of  Goods. 


Freight.    See  Ship  and  Shipping. 

Game.    See  Nuisance. 

Gaming— Betting  Houses  Act  (16  &  17  Vict, 
c.  1 19) :  place  used  for  the  purpose  of  betting  : 
persons  resorting  thereto.  Snow  v.  Hill  (M.C. 
96),  419 

Oamithee.    See  Solicitor  and  Client. 

Oamishee  Order.    See  Creditor  and  Debtor. 

Oai.    See  Highway. 

General  Average.    See  Ship  and  Shipping. 

Gift.    See  Husband  and  Wife. 

Gift  of  Chattels — retention  of  possession  hy 
donor'] — In  order  to  make  an  effectual  gift  of 
chattels  there  must  be  an  immediate  present 
gift  of  the  chattels,  and  not  merely  an  ex- 


pression of  intention  to  make  a  future  gift. 
In  re  Ridgway  ;  ex  parte  Ridgicay,  570 
Per  Cave,  J. — Retention  of  possession  by  the 
donor  of  a  chattel  is  not  conclusive  proof 
that  there  is  no  immediate  present  gift  by 
him  of  the  chattel.    Ibid. 

Grant.    See  Market. 

Guardian.    See  Poor. 

Habeas  corpus  ad  testificandum  :  prisoner :  liti- 
gant in  person  imprisoned :  44  Geo.  3.  r.  102  .* 
party  to  a  7fiotion] — Pending  the  argument  of 
a  case  in  the  Court  of  Appeal,  the  £^pel- 
lant,  who  proposed  to  appear  and  argue  in 
person,  was  sentenced  to  imprisonment  in 
respect  of  a  charge  of  libel: — Held,  afBrm- 
ing  the  decision  of  Pollock,  B.,  that  the 
Court  had  no  power  under  the  circumstances 
to  award  a  writ  of  haheus  corpus  to  bring  the 
appellant  before  the  Court  with  a  view  to  her 
argmng  her^  appeal,  as  the  provisions  of  44 
Geo.  3.  c.  102  had  no  application  to  such  a 
case.     Weldon  v.  Neal,  399 


Highway — main  road:  repair:  costs  of  main« 
tenance :  contribution :  "  county  " :  "  county 
authority  of  the  county  in  which  such  road 
is  situate  »♦ :  Highway  Act,  1862  (26  k  26 
Vict.  c.  61),  s.  2 :  Highways  and  Lo«)motives 
(Amendment)  Act,  1878  (41  &  42  Vict.  c.  77), 
ss.  13  and  38.  The  Mayor  ^e.  of  Over  Dor- 
wen  V.  Tlte  Justices  of  Lancashire  (M.C.  61), 
238 

main  roads:  turnpike  roads:  provinonal 

order  declaring  a  main  road  to  be  a  highway : 
time  for  appUcation  for:  local  government 
board:  Highways  and  Locomotives  Amend- 
ment Act,  1878  (41  &  42  Vict,  c,  77),  ss.  13 
and  16.  Reg.  v.  The  Local  Oovemment  Boards 
(M.C.  104),  496 


mode   of  rejmiring:    gas  company,  with 


statutory  power  to  lay  pipes  under  :  damtige 
to  pipes :  power  of  highway  authority:  31  ^ 
32  Vict.  e.  cvi.,  23  ^  24  Vict.  e.  126,  s.  62, 
14  ^  16  Vtct.  c.  cxvL,  10  Vict.  c.  34,  18  J^  19 
^1ct.  e,  120.  ss.  26,  26,  aM  27]— The  plain- 
tiffs, a  gas  company,  having  statutory  powen 
to  place  mains  and  pipes  under  the  high- 
ways, and  a  statutory  obligation  to  sup|dy 
gas  within  the  parish  of  K.,  laid,  prior  to 
1872,  certain  pipes  under  certain  highwa>s 
within  the  jurisdiction  of  the  defendants, 
who,  being  the  highway  authority  for  the 
district,  were,  by  virtue  of  10  Vict.  c.  34, 18 
&  19  Vict.  c.  120,  and  26  &  26  Vict.  c.  102, 
bound  to  repair  the  highways,  and  empowered 
to  pave  and  alter  the  level  of  streets  under 
their  management.  In  1872  the  defendants 
began  to  use  steam  rollers  of  constdeiable 
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Highway  (oontiuaed) — 


INDEX.  XV 


weight  for  the  puposc  of  repairing  the  high- 
ways, and  thereby  fractured  certain  pipes  be- 
longing to  the  plaintiffs  laid  under  the  high- 
ways : — Ueldf  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  the  defendants 
from  using  any  steam  rollers  in  such  a  way 
as  to  fracture  or  damage  any  pipes  belonging 
to  the  plaintiffs  which  were  properly  laid 
under  the  highways  within  the  jurisdiction  of 
the  defendants.  Tf^e  Oat  Light  and  Coke  Co, 
V.  The  VeKtry  (/St,  Mary  Abbott f,  Kentingtan 
(App.),  in 

—  turnpike  road  :  expiration  of  trust :  part 
of  road  within  local  district :  liability  to  con- 
tribute to  repair :  Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  &42  Vict.  c.  77), 
N.  13  :  turnpike  road.  The  Improvement  Com,- 
viissivnerf  for  the  District  of  Nervton-in- Maker- 
Jitld  V.  Tke  Jugtice$  of  the  Peace  for.the  County 
Palatine  of  Lancaster  (M.C.  1),  123 


See  Mabket  ;  Nsoligsnce. 


Highway  Board.    See  PooB. 


Hotal  Famitare.    See  Bill  of  Sale. 


Home  of  Commoni.    See  Parliament. 


House  of  Lords.    Sec  Puactice. 
Home  Tax.    See  Rsvekue. 

Huband  and  Wife  —gift :  jmrol  agreement 
before  marriage  :  conduct  of  husband  after- 
tvardi']—A  parol  agreement  before  marriage 
that  money  of  the  intended  wife  at  the  bank 
shall  be  hers  for  her  separate  use,  followed  by 
the  wife  dealing  with  it  with  the  husband's 
knowledge,  and  the  husband  not  interfering, 
held  to  amount  to  a  gift  to  the  wife  for  her 
separate  use.  In  re  Whitehead;  ex  parte 
liouth  (App.),  240 

Judgment  of  Cave,  J.  (antCt  p.  88),  reversed. 

»-*.  house  the  separate  property  of  tvife:  tres- 
pau :  potter  of  htisband  not  living  there  to 
authorise  entry  on :  married  women* s  property 
act,  1870  (33  J^  34  Vict.  e.  93),  u.  1,  11  .* 
married  women*s  property  act,  1882  (45  ^  46 
Viet,  0.  75),  «.  1,  sub-s.  2,  s,  12] — A  married 
woman,  living  apart  from  her  husband  in  a 
house  bought  by  her  in  1871  with  money  ac- 
quired by  her  through  the  exercise  of  her 
artistic  skill  within  the  meaning  of  33  &  34 
Vict.  c.  93.  8. 1,  sued  the  defendant  for  tres- 
pass by  entering  the  house  in  1878  against 
her  will  and  remaining  there  ten  minutes, 
without  doing  any  damage  to  the  house.  The 
defendant  alleged  that  he  entered  the  house 


by  the  authority  and  as  the  servant  of  the 
husband  of  the  plaintiff: — Neldt  that  the 
plaintiff  was  entitled  to  maintain  the  action 
without  joining  her  husband  as  a  plaintiff ; 
tliat  her  husband,  not  living  with  her,  could 
not  authorise  another  person  to  ent«r  against 
her  will  a  house  which,  by  33  &  34  Vict.  c.  93. 
s.  1,  was  to  be  decmc<l  and  be  taken  to  be 
property  settled  to  her  separate  use,  and 
therefore  that  a  trespass  had  been  committed 
by  the  defendant,  for  that  whether  a  husband 
can  or  cannot  in  such  circumstances  as  ex- 
isted in  this  case  enter  such  a  house  himself 
against  his  wife's  will,  he  cannot  authorise 
other  persons  to  enter  for  an  object  not  con- 
nected with  or  incident  to  his  desire  to  live 
in  the  house.   Weldon  v.  De  Batfte  (App.),  1 1 3 


marriage  settlement :   after-acquired  pro- 


perty :  become  entitled  during  the  coverture : 
wedding  preunts^— By  a  marriage  settlement 
executed  the  day  before  and  in  anticipation 
of  a  marriage  solemnised  on  the  22nd  of 
March,  1881,  it  was  declared  that  all  property 
to  which  the  wife  or  the  husband  in  her  right 
at  any  time  during  the  coverture  should  be- 
come entitled,  whether  in  possession,  rever- 
sion, or  otherwise  (except  jewels,  &c.,  whic^i 
were  to  belong  to  the  wife  for  her  sc^parat  j 
use,  and  except  property  acquired  at  one  time 
not  exceeding  300/.  in  value),  should  be  set- 
tled upon  certain  trusts.  A  subsequent  clause 
in  the  settlement  referred  to  the  trusts 
thereinbefore  declared  and  contained  con- 
cerning such  part  of  the  personal  estate  to 
which  the  wife  then  was  or  she  or  the  hus- 
band in  her  right  should  become  entitled  as 
aforesaid  as  should  consist  originally  of 
money.  There  were  no  trusts  thereinbefore 
declared  relating  to  any  property  to  which 
the  wife  was  then  entitled,  unless  such  pro- 
perty  was  included  in  the  declaration  above 
mentioned  :-^Held,  that  jewels  which,  being 
the  property  of  the  wife  before  the  marriage, 
vested  in  the  husband  eo  instanti  of  the 
marriage,  were  property  to  which  he  became 
entitled  in  her  right  during  the  coverture 
within  the  meaning  of  that  settlement,  and 
consequently  by  force  of  the  instrument  be- 
longed to  her  for  her  separate  use.  Williams 
V.  Mercier  (H.L.),  148 


married  fcomen*s  property  act,  1882  (45  <f 


46  Vict.  c.  75),  s.  1,  sub-s,  4.*  promissory 
note :  contract  made  before  passing  of  act : 
separate  property :  restraint  on  anticijtation'] 
— Sub-section  4  of  section  1  of  the  Married 
Women's  Property  Act,  1882,  which  affects 
the  rights  of  parties  is  not  retrospective,  and 
therefore  a  judgment  obtained  in  an  action 
brought  after  the  passing  of  the  Act  against 
a  married  woman  on  a  promissory  note  made 
before  the  passing  of  the  Act  can  only  be 
enforced  against  so  much  of  her  separate 
estate  as,  free  from  restraint  on  anticipition. 
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qiJeen's  bench  division. 


[N.S. 


Haiband  and  Wife  (continued)— 

would  have  been  liable  before  the  passing  of 

the  Act.     TurnbuU  v.  IWman  (App.),  489 
Conolan  v.  Leyland  (54   Law  J.  Kep.  Chanc. 

123)  approved.     Ibid. 
Burtill  V.  Tanner  (Law  Rep.  13  Q.B.  D.  691) 

questioned.    Ibid. 

separation  deed:    eoreiiant  for  jjai/fttent 

of  annuity:  covenant  thxt  wife  thould  iwt 
violest  husband:  independent  covenants:  mo- 
lestation]— To  an  action  by  the  wife's  trustee 
in  a  separation  deed  against  the  husband  for 
arrears  of  annuity  covenanted  to  be  paid  by 
him,  the  defendant  set  up  as  an  answer  the 
breach  of  the  trustee's  covenant  that  his 
wife  should  not  molest  him;  he  further 
counter-claimed  damages  for  molestation  by 
her.  The  wife  had  been  living  during  the 
separation  in  adultery,  and  had  given  birth 
to  a  child,  of  which  the  defendant  was  not 
the  father;  there  was  some  evidence  that 
the  child  whilst  in  its  mother's  house  was 
called  by  the  courtesy  title  borne  by  the  eldest 
son  of  her  husband,  but  there  was  no  evi- 
dence that  it  was  so  called  with  her  know- 
ledge or  consent : — Held,  that  the  two  cove- 
nants were  independent,  and  that  molestation 
by  the  wife  afforded  no  answer  to  the  action 
for  the  arrears  of  annuity.  Held  also,  that 
the  fact  of  the  wife  living  in  adultery,  even 
though  coupled  with  that  of  having  given 
birth  to  a  bastard  child,  did  not  constitute 
molestation  within  the  meaning  of  the  cove- 
nant. Held  also,  that  molestation  must  be 
an  act  done  by  the  wife  herself,  or  by  an 
agent  duly  authorised  by  her  to  do  it,  and 
with  the  intention  to  annoy  the  husband. 
Held  also,  that  if  the  wife  caused  the  child 
to  be  called  by  her  husband's  name  and 
second  title,  and  held  it  out  as  being  the 
husband's  son  and  heir,  that  would  amount 
to  molestation.  Fearon  v.  T/t€  Earl  of  Ayles- 
ford  (App.),  33 

See  Bankbuptcy. 


Illegality.    See  Contract. 

Imprisonment  for  Debt.    See  Bankbuptct. 

Income.    See  Bankruptcy. 

Income  Tax — mines :  deduction  from  profits : 
dead  rent  recoupable  by  royalties :  6  ^f*  6  Viet, 
o.  36. «.  60  {schedule  A,  No.  HI.  rule  S)]— 
The  lessees  of  a  coal  mine  held  under  an  agree- 
ment by  which  it  was  provided  that  a  dead 
rent  of  2,000/.  should  be  paid  to  the  lessor, 
but  that  when  the  royalties  payable  to  him 
exceeded  the  amount  of  the  dead  rent  the 
excess  should  be  repaid  to  the  lessees  to  make 
up  the  deficiency  of  the  previous  years.  Dur- 
ing the  three  years  preceding  1881-82  the 


mine  was  not  worked,  and  the  lessees  duly 
paid  the  dead  rent ;  but  in  1881-82  the  mine 
was  worked  at  a  profit,  and  rojralties  exceeding 
the  amount  of  the  dead  rent  by  l,477i.  were 
payable  to  the  lessor: — Held,  that  in  esti- 
mating the  profits  of  the  mine  for  assessment 
of  income  tax  under  Schedule  D,  the  lesseen 
could  not  deduct  the  1,477/.  repayable  to 
them  under  the  agreement.  Brougkton  and 
Plas  Power  Coal  Co.  {Lim.)  v.  Kirkpatriek,  268 
TJte  Coltness  Iron  Company  v.  Black  (51  Law 
J.  Rep.  Q.B.  (H.L.)  626;  Law  Rep.  6  App. 
Cas.  615)  followed.    Ibid. 

—  See  Revbnue. 

« 

Indemnity.    See  Contract;  Interpleader. 

Indictment.    Sec  Criminal  Law. 

Information— <f(/r Ay  of  Lancaster :  rights :  at- 
torney-general  in  high  court :  crown  wits  art 
(28  4'  29  Viet.  c.  104)]— An  information  can- 
not be  exhibited  in  the  High  Court  of  Justice 
by  the  Attorney-General  of  the  Duchy  of 
Lancaster  even  in  respect  of  matters  con- 
cerning the  duchy.  The  Attorney- General 
of  the  Duchy  of  Lancaster  v.  The  Duke  of 
Devonshire,  271 

See  Criminal  Law. 


Injunction — conspiracy  :  oombiiuUi^n  in  re- 
straint of  trade :  rebate  freight :  damages  re- 
sulting to  individual] — Several  shipowners, 
whose  vessels  traded  regularly  and  all  the 
year  round  to  and  from  certain  Chinese  ports, 
formed  themselves  into  a  conference,  and 
agreed  to  allow  a  rebate  every  six  months 
of  five  per  cent,  on  all  freight  to  those  mer- 
chants who  shipped  their  goods  exclusively 
on  conference  vessels,  and  issued  a  circular 
notice  that  any  shipment  of  goods  on  a  non- 
conference  vessel  would  render  the  shipper 
liable  to  forfeit  the  rebate  on  all  his  ship- 
ments in  the  conference  vessels.  The  result 
was  that  the  plaintiffs,  part-owners  of  non- 
conference  vessels,  trading  to  the  same  ports, 
had  to  ship  goods  at  an  unremuneiative  rate 
to  counteract  the  loss  of  the  rebate,  and 
sustained  damages,  for  which  they  sued.  On 
an  application  for  an  interim  injunction  to 
restrain  the  issue  of  the  circulars  and  to  re- 
strain the  defendants  so  acting  as  to  prevent 
the  plaintiffs  shipping  goods  from  thoee  ports 
at  an  unremunerative  rate, — Held,  that  there 
being  no  evidence  of  danger  of  irreparable 
injury  to  the  plaintiffs,  and  the  cause  of  action 
being  on  the  affidavits  not  free  from  doubt, 
the  Court  ought  not  to  grant  an  interim 
injunction.  The  Mogul  Steamship  Co.  v. 
McGregor  *$•  Co.,  540 

Semble—A  combination  made  with  a  view  of 


Vol.  54.]  INDEX. 

Ii^nnetion  (continued) — 

excluding  particular  ships  from  certain  ports 
altogether,  resulting  in  injury  to  the  owners 
of  such  ships,  and  not  merely  to  advance  the 
trade  of  the  persons  combining,  is  against 
public  policy  and  an  actionable  conspiracy. 
Ibid. 
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See  Bankuuptcy. 


Insolvent  Seeeaied.    See  Bankbuptct. 


protected  from  any  action  for  seizing  the 
goods  of  J.,  and  also  from  any  action  for 
trespass  in  entering  J.'s  shop  in  order  to  seize 
them,  inasmuch  as  J.  had  suffered  no  real 
grievance  beyond  the  seizure  of  the  goods. 
Smith  V.  Critchfield,  (Jenner  elaitnant) 
(App.),  366 
Winter  v.  Bartholomew  (11  Ezch.  Rep.  704;  25 
Law  J.  Bep.  Ezch.  62)  approved.    Ibid. 

«—    See  Practice. 


Ininranoe.    See  Ship  and  Shippino. 
Interest— insurable.    See  Ship  akd  Shipping. 
See  Will. 

Interpleader— TiitfommY^ ;  order  LVIl.  rule  2 
(*)] — Wright  employed  a  firm  of  auctioneers 
to  take  and  sell  certain  goods.  The  auc- 
tioneers advertised  the  goods  for  sale,  where- 
upon Thompson  gave  notice  to  them  that  the 
goods  belonged  to  him  and  that  he  should 
claim  the  proceeds.  This  notice  the  auc- 
tioneers transmitted  to  Wright,  and  he  in- 
structed them  to  proceed  to  sell,  and  gave 
them  an  indemnity.  They  accordingly  sold 
the  goods  :—ffeldj  that  the  auctioneers  had 
not,  by  taking  the  indemnity,  disentitled 
themselves  to  relief  under  the  Interpleader 
Acts.  In  the  matter  of  an  Interpleader  luue 
between  Thompton  and  Wright.  liiehardton 
and  another,  applieantt,  82 

Tucker  v.  Morrit  (1  Cr.  &  M.  73 ;  2  I^w  J.  Bep. 
Kxch.  1)  and  BeUherv,  Smith  (9  Bing.  82; 
1  Law  J.  Bep.  C.P.  167)  distinguished.    Ibid. 

—  $heriff :  monetf  paid  without  a  levy  :  tres' 
pass  by  sheriff:  protection  to  sheriff:  rules  of 
courts  1883,  order  LVII.  rule  16]— A  sheriff's 
officer  went  in  execution  of  a  warrant  of 
Ji,  /a.  to  a  shop  which  was  stated  to  be  the 
residence  of  the  judgment  debtor.  It  turned 
out  that  the  judgment  debtor  was  only  an 
assistant  in  the  shop,  that  he  had  no  goods 
there,  and  that  he  lived  elsewhere.  The 
sheriff's  officer  went  to  an  address  given  to 
him  by  J.,  the  occupier  of  the  shop  and  the 
owner  of  the  goods  in  it ;  but  he  found  that 
the  debtor  was  not  then  living  there.  The 
officer  returned  to  the  shop  and  seized  the 
goods  in  it,  patting  a  man  in  possession.  J. 
then  paid  under  protest  the  amount  of  the 
judgment  debt  and  expenses.  The  sheriff 
having  received  the  money  took  out  an  inter- 
pleader summons  i^Held  (affirming  the  judg- 
ment of  the  Queen's  Bench  Division),  that  an 
interpleader  issue  could  be  directed ;  that  the 
money  paid  under  protest  was  the  '*  proceeds 
or  value"  of  goods  ''taken  or  intended  to 
be  taken  in  execution"  within  Order  LVII. 
rule  I  (i).  Held  also,  that,  in  the  circum- 
stances of  the  case,  the  sheriff  ought  to  be 
Vol.  64.— Q.B.  Index, 


Jndgment— final.    See  Bankbuptct  Notice. 

foreign.    See  Estoppel. 

-—  See  Bankruptct  ;  Practice  ;  Estoppel. 

Judgment  Creditor.  Sec  Coktract;  Execu- 
tion. 

Judgment  Debt.    See  Bankruptcy. 

Jurisdiction.    See  Bankruptcy. 

Jury— trial  by.    See  Practice. 

Lancaster,  Duchy  o£    See  Infoemajion. 

Landlord  and  Tenant— oerfum  ef  ejectment: 
forfeiture  :  non-payment  of  rent:  relief:  terms 
on  which  granted :  practice :  plaintiff  deprired 
of  costs  at  trial :  common  law  procedure  aet, 
1860  (23  4'  24  Viet.  c.  126),  s.  11— A  de- 
fendant, against  whom  judgment  has  been 
obtained  in  an  action  of  ejectment  for  non- 
payment of  rent,  in  which  action  the  plaintiff 
lias  been  deprived  of  costs,  may  obtain  relief 
after  the  trial,  under  section  1  of  the  Com- 
mon Law  Procedure  Act,  1860,  upon  pay- 
ment of  all  rent  due  and  the  costs  of  the 

'  application  for  relief,  without  being  requiied 
to  pay  the  costs  of  the  action.  Croft  v.  The 
London  and  County  Banking  Co.  (App.),  277 

action   to   recoeer  possestion:    suh-lcssee 

holding  orer  after  expiration  of  the  term : 
determination  of  lessee's  title  before  trial: 
writ  of  possessionl—The  lessee  of  land  for 
a  term  of  years  demised  the  same  for  the 
lesidue  of  the  term  less  three  days.  On 
the  last  day  but  one  of  the  term  granted 
under  the  original  lease,  the  lessee  issued  a 
writ  against  the  sub-lessee  to  recover  posses- 
sion of  the  land,  but  the  action  was  not  tried 
until  after  the  determination  of  the  lessee's 
title  i—HM,  upon  the  authority  of  Oibbins 
V.  Buchland  (1  Huri.  &  C.  736;  32  Law  J. 
Bep.  Exch.  156),  that  he  was  entitled  to  judg- 
ment, and  to  have  execution  by  a  writ  of  pos- 
session, the  sub-lessee  not  having  shewn  that 
it  would  be  futile  or  unjust  for  the  writ  to 
issue.    Knight  v.  Clarhe  (App.),  509 
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QUEEN'S  BENCH  DIVISION. 


[N.S 


Landlord  and  Tenant  (continued) — 

eovenant:  perpetual  renewal:   burden  of 

proof] — A I  dssor  demised  to  a  lessee  certain 
hereditaments  for  three  lives.  The  lease 
contained  a  covenant  that  the  lessor,  his 
heirs  and  assigns,  upon  the  lessee,  his  heirs 
or  assigns,  "surrendering  this  present  de- 
mise,'* would  at  any  time  thereafter  at  the 
request  of  the  lessee,  hia  heirs  or  assigns,  as 
often  as  one  or  two  life  or  lives  of  and  in  the 
hereditaments  granted  should  *<  drop  and  be 
determined,  renew,  fill  up,  and  gprant  a  further 
term  of  and  in  the  said  premises,  for  any 
other  life  or  two  lives  of  any  other  person 
or  persons  to  be  nominated  by  "  the  lessee,  his 
heirs  or  assign,  in  the  place  of  the  life  or 
lives  so  dropping  or  determining:  the  lessee, 
his  heirs  or  assigns,  paying  to  the  lessor,  his 
heirs  or  assigns,  for  every  such  renewal  *'  for 
every  life  or  lives  of  such  person  or  persons 
BO  to  be  renewed  as  aforesaid,  the  sum  of 
forty  shillings  only,  and  at  the  same  time 
surrendering  or  delivering  up  this  present 
demise  to  be  cancelled ": —Ifi?/^,  that  this 
was  not  a  covenant  for  perpetual  renewal, 
but  for  renewals  for  three  fresh  lives  only, 
with  an  option  as  to  the  times  and  mode  of 
taking  such  renewals,  the  lessee  being  at 
liberty — first,  to  take  three  renewals  of  one 
life  each  on  the  dropping  of  each  successive 
original  life ;  or,  secondly,  to  take  a  renewal 
for  two  lives  on  the  dropping  of  the  second, 
and  a  renewal  for  one  life  on  the  dropping  of 
the  third  original  life ;  or,  thirdly,  to  take  a 
renewal  for  one  life  on  the  dropping  of  the 
first,  and  a  renewal  for  two  lives  on  the  drop- 
ping of  the  third  original  life.  S/cinlfwme  v. 
Miibwm  (H.L.),  6 

There  is  no  legal  presumption  against  a  right 
of  perpetual  renewal,  but  the  burden  of  proof 
is  on  any  one  claiming  such  a  right,  which 
will  not  be  inferred  from  equivocal  ezpres- 
sions  fairly  capable  of  another  construction. 
Ibid. 

«*—  distress:  Offrietiltural  holdin{fs  (^Bn^land) 
act,  1883  (46  J^  47  Vict,  o.  61),  ss.  62 
ajid  61 :  authority  to  act  as  distress  bailiff: 
area  of  authority'} — A  distress  was  levied 
upon  a  holding  to  which  the  Agricultural 
Holdings  (England)  Act,  1883,  applied,  by 
a  person  having  authority  to  act  as  a 
bailiff  under  the  Act  from  a  County  Court 
Judge  but  not  from  the  Judge  of  the  County 
Court  district  where  the  holding  was  situate : 
— Held,  that  the  enactment  of  section  52 — 
that  **  no  person  shall  act  as  a  bailiff  to  levy 
any  distress  on  any  holding  to  which  this  Act 
applies  unless  ....  authorised  to  act  as  a 
bailiff  by  ....  the  Judge  of  a  County  Court" 
—was  satisfied  by  authority  from  the  Judge 
of  any  County  Court,  notwithstanding  the 
enactment  of  section  61  that  **  *  County  Court  * 
in  relation  to  a  holding  means  the  County 
Court  within  the  district  whereof  the  holding 
or  the  larger  part  thereof  is  situate.*'  In  re 
Sanders;  ex  parte  Serjeant,  331 


—  distress  for  rent :  liability  of  offieted  stock 
to  distress:  46  4'  47  Viet,  e,  61  {ofrieul' 
tural  holdings  act,  1883),  s,  46  :  **  fair  price"} 
— By  section  46  of  the  Agricultural  Hold- 
ings Act,  1883  (46  &  47  Vict.  c.  61),  a 
limitation  is  imposed  on  a  landlord*s  right 
to  distrain  for  rent  in  respect  of  live  stock 
agisted  on  the  demised  premises,  and  if  such 
stock  has  been  taken  in  by  the  tenant  to 
be  fed  at  a  fair  price  agreed  to  be  paid  by 
the  owner,  and  it  is  distrained,  there  shall 
not  be  recovered  by  such  distress  a  sum 
exceeding  the  amount  of  the  price  so  agreed 
to  be  paid  for  the  feeding ;  .  .  .  and  if  part 
of  such  price  has  been  bona  fide  paid  to  the 
tenant  under  the  agreement,  then  the  distress 
can  only  be  to  the  full  extent  of  the  price 
remaining  unpaid.  Stock  having  been  agisted 
under  a  bona  fide  agreement  on  fair  terms, 
not  involving  the  payment  of  money, — Held^ 
that  fair  "  price  *'  meant  "  equivalent,"  and 
not  necessarily  money,  and  that  the  stock  was 
protected  under  such  agreement  by  virtue  of 
the  section.  London  and  Yorkshire  Banking 
Co,  V.  Bettony  568 

—  yearly  tenancy  :  ayreemetU  for  six  months' 
noHce  to  quit:  agricultural  holdings  act, 
1883  (46  4'  47  llct.  c.  61),  *.  33]— A  yearly 
tenancy  where  the  parties  have  expressly 
agreed  for  a  six  months'  notice  to  quit  is  not 
within  the  Agricultural  Holdings  Act,  1883, 
8.  33,  which  enacts  that,  *<  where  a  half-year's 
notice  expiring  with  a  year  of  tenancy  is  by 
law  necessaiy  and  sufficient  for  determination 
of  a  tenancy  from  year  to  year,  a  year's  notice 
so  expiring  shall  by  virtue  of  this  Act  be  ne- 
cessary and  sufficient  for  the  same."  BarUnc 
V.  Teal  (App.),  564 

Decision  of  Divisional  Ck>urt  (reported  ante^ 
p.  400)  affirmed.    Ibid. 

See  Abbitbation;  Disolaimbb;  Tbss- 

PAS8. 

Lands  ClanMf  ktt^lBiS-HMnnpensatum  for  house 
*'injuHously  affected'*:  special  value  as  a 
publiO'house'\--A.  railway  company  having  in 
the  exercise  of  the  powers  of  their  Act  in- 
corporating the  Lands  Clauses  Act,  1845, 
stopped  up  a  street  in  which  was  a  boase 
used  as  a  hotel,  the  question  of  compensa- 
tion was  submitted  to  arbitration.  The 
arbitrator  found  that  the  houses  apart  from 
its  special  value  as  a  hotel  and  public-bouse, 
had  been  injuriously  affected  by  the  woria 
of  the  company,  and  he  assessed  the  com- 
pensation at  the  sum  of  6502.  He  further 
stated  by  way  of  Special  Case  that  the  valoe 
of  the  house  for  using.  Belling,  and  lettii^ 
as  a  hotel  and  public-house  hjui  been  dimi- 
nished to  the  extent  of  9002.,  and  that  if  this 
depredation  in  its  special  value  was  taken 
into  account  the  sum  to  be  awarded  as  com- 
pensation dionld  be  assessed  at  1,550^  in- 
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Landi  CUuim  Aet,  1845  (continued) — 

stead  of  650/.  i^Held,  that  the  owner  was 
entitled  to  compensation  under  the  Lands 
Clauses  Act,  1845,  for  the  depreciation  in  the 
special  value  of  the  premises  as  a  hotel  and 
public-house,  and  that  he  was  therefore  en- 
titled to  the  larger  sum.  In  re  An  Arhitra- 
timi  between  Wadham  and  the  Norih~Ea$tem 
Rail  Co,,  343 
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—  (8  Met.  c,  18),  «.  63  .*  cjmpen»ation  :  owner 
of  land  taken  and  ef  land  not  taken  :  depreda" 
tion  of  latter  hy  me  to  be  made  of  former] — Part 
of  a  building  estate  was  taken  under  a  special 
Act  incorporating' the  Lands  Clauses  Con- 
solidation Act,  1846,  for  the  purpose  of  a 
sewage  farm.  The  remainder  of  the  estate 
was  thereby  seriously  depreciated  in  market 
value.  In  assessing  compensation  to  the 
owner  of  the  estate  a  jury  awarded  him, 
together  with  a  sum  for  the  value  of  the 
land  taken,  a  sum  corresponding  to  that 
depreciation  i—Jfeld,  that  there  was  no  ex- 
cess of  jurisdiction  in  their  so  doing.  Jteff. 
V.  Enex,  469 


See  Public  Health. 


Law  and  Equity.    See  Bill  of  Sale. 


Lease— renewal  of.    Sec  Lessor  and  Lessee. 


See  Disclaimer  ;  Tenancy  in  Common. 


Le«iiiaa*i  Aet.    See  Principal  and  Agent. 

Lesior  and  Lessee.    See  Landlord  and  Tbn< 
ant. 

Libel.    See  Criminal  Law. 


Lieensing  Aet,  1872  (35  k  36  Vict.  c.  94),  s.  42: 
renewal  of  licence :  adjournment :  objection. 
Jleg.  V.  Jiutiees  of  Merthyr  Tydfil  (M.C.  78), 
322 


Liea.    Seo  Practice  ;  Ship  and  Shipping  ; 

SOUCITOR  AND  CLIENT. 


Lighterage.    See  Ship  and  Shipping. 
Lighthouse— rate  on.    See  Poor. 


UmitatiOBS,  Statute  of.     See  Bankruptcy; 
Lunatic. 


Liquidator— discovery  by.    Seo  Practice. 
Local  Authority.    Soe  Street. 


Local  OoTemment.    See  Public  Health. 

Lunacy.    See  Revenue. 

Lunatic— jurisdiction  of  Justices  to  send  to  an 
asylum  :  peraonal  examination  of,  by  Justices  : 
16  &  17  Vict.  c.  97.  s.  68.  Bey.  v.  Whitjield 
(M.C.  113),  508 

—  private  asylum :  order  for  reception  :  itate- 
ment  of  partienlart:  nifficieney  of  amteert: 
IG  <5-  17  Vict,  e,  96.  $.  4  .•  sehed.  A,  form  1  ; 
order  of  discharye :  "forthwith":  S  4' d  Vict, 
c.  100.  /».  72 :  ttatute  of  Itmitatiom :  married 
woman:  tort  committed  duriny  coverture: 
action  hronyht  tuhiequently :  8  <f*  9  Viet,  e, 
100.  $.  105;  21  Jac.  1.  o,  16.  a.  3  and  7: 
married  women's  property  act,  1882  (46  J^  46 
I'ict,  o.  75] — The  statement  of  particulars 
annexed  to  tlie  order  issued  under  16  &  17 
Vict.  c.  96.  8.  4,  and  Sched.  A,  form  1,  for  the 
admission  and  detention  of  a  patient  in  an 
asylum,  forms  part  of  such  order ;  and  such 
statement,  if  substantially  accurate,  will  be 
in  compliance  with  the  Act.  Lowe  v.  I*ojb 
(App.),  661 

Where  an  order  for  the  discharge  of  a  patient 
has  been  given  under  8  &  9  Vict.  c.  100.  s.  72, 
by  the  person  who  signed  the  order  for  the 
reception  of  such  patient,  the  proprietor  of 
the  asylum  is  bound  to  dischaige  the  patient 
•*  forthwith  "—that  is,  as  soon  as  practically 
possible  under  the  circumstances.    Ibid. 

The  effect  of  the  Married  Women's  Property 
Act,  1882,  is  to  make  a  married  woman  dis- 
covert from  the  date  of  the  passing  of  that 
Act  in  respect  of  torts  committed  against  her 
during  coverture,  and  she  is  entitled  to  bring 
an  action  in  respect  of  a  tort  committed  during 
coverture  and  before  1 882,  which  would  other- 
wise be  barred  by  21  Jac  1.  c.  16.  s.  3;  for 
that  statute  begins  to  run  only  from  the  date 
of  the  passing  of  the  Act  of  1882.    Ibid. 


Machinery. 

OAGEB. 


See   Mortgagor   and   Most- 


Xaintenance.    Sec  Practice. 

Xarine  Insurance.    See  Ship  and  Shippinc4. 

Market— ^mi»^  .*  yrantee  net  owner  of  land  on 
which  market  to  be  held  :  ptMie  streets  :  dedi' 
cation  of,  subject  to  market :  usaye :  losiyrant : 
preswMiion}— The  Crown  can  grant  the  right 
to  holda  market  on  land  of  which  the  erantee 
is  not  the  owner  at  the  time  when  such  grant 
is  made.  By  a  charter  of  Charles  8  the  king 
granted  to  one  B.»  his  successors  and  assigns, 
the  right  to  hold  a  market  on  two  specified 
days,  **in  or  near"  a  certain  place  called 
Spital  Square.  The  market  was  bounded  by 
four  outer  streets,  into  which  four  inner 
streets  ran  from  the  market  at  right  angles 
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Xarket  (contiuued) — 


to  the  outer  streets.  By  certain  Paving  Acts 
of  Geo.  3  the  streets  in  the  district  in  wlilch 
the  market  was  situate,  including  the  outer 
and  inner  streets,  were  vested  in  certain  com- 
missioners, who,  inter  alia^  had  power  to  take 
proceedings  against  persons  who  obstructed 
the  streets,  and  this  power  became  vested  in 
the  Board  of  Works  for  that  district  by  the 
Metropolis  Management  Act,  1855.  The  inner 
streets  were  made  and  dedicated  to  the  public 
shortly  after  the  grant  was  made,  and  the 
outer  streets  were  made  and  dedicated  at  some 
time  between  that  date  and  the  passing  of  the 
Paving  Acts.  It  had  been  the  custom  from 
time  immemorial  for  the  market  to  be  held 
not  only  on  the  two  days  mentioned  in  the 
grant,  but  also  on  the  four  remaining  week- 
days; and  it  had  also  been  the  custom  for 
persons  who  had  paid  tolls  to  the  owner  of 
the  market  or  his  lessee  for  the  privilege,  to 
sell  their  goods  in  the  outer  streets,  or  as 
near  to  the  market  as  they  could  get,  when 
they  were  unable  to  do  so  either  in  the  mar- 
ket itself  or  in  the  inner  streets : — Jleldf  that 
the  grant  was  a  grant  of  a  market  without 
metes  and  bounds,  and  that  the  grantee  was 
entitled  to  hold  it  both  in  the  place  name<l 
and  also  near  it  wheresoever  the  same  should 
honestly  extend.  Ifeld  aUot  that  both  the 
outer  and  inner  streets  must  be  taken  to  have 
been  dedicated  to  the  public,  subject  to  the 
market  rights  of  the  grantee.  Held  aUo, 
that  the  right  of  the  g^rantee  to  hold  the 
market  was  restricted  to  the  two  days  named 
in  the  grant ;  and  that,  as  the  origin  of  the 
right  was  known,  there  was  no  presumption 
arising  from  immemorial  usage  of  a  grant  of 
a  right  to  hold  the  market  on  the  remaining 
week-days.  Held  alto,  that,  notwithst-andiug 
the  Paving  Acts  of  Geo.  3,  the  grantee  was 
entitled  to  hold  the  market  during  market 
hours,  and  could  not  be  interfered  with  even 
though  an  obstruction  of  the  streets  which 
but  for  such  gprant  would  amount  to  a  nuis- 
ance was  thereby  caused.  The  Attorney' 
General  (^at  the  relation  of  The  Whitechapel 
Board  of  Works)  v.  Homer  (App.),  227 


Xaiter  and  BtirrKit—neglu;ence  of  feUote-tcr- 
vattt :  employeri'  liability  act,  1880  (43  4*  44 
Viet.  e.  42),  s,  1,  fuft-f.S] — By  section  1,  sub- 
section 3,  of  the  Employers'  Liability  Act, 
1880,  it  is  provided  that  where  personal  in- 
jury is  caused  to  a  workman  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the 
emploj'er  to  whose  orders  or  directions  the 
workman  at  the  time  of  the  injury  was  bound 
to  conform  and  did  conform,  where  such  in- 
jury resulted  from  his  having  so  conformed, 
the  workman,  or,  in  case  the  injury  results  in 
death,  the  legal  personal  representatives  of 
the  workman.  •  .  .  shall  have  the  same  right 
of  compensation  and  remedies  against  the 
employer  as  if  the  workman  had  not  been  a 
workman  of,  nor  in  the  service  of  the  em- 
ployer, nor  engaged  in  his  work.  The  plain- 
tiff, a  boy  of  fourteen,  was  in  the  service  of 
the  defendants,  and  acted  as  guard  of  a  \'an 
driven  by  H.,  a  carman,  also  in  the  defen- 
dants' employ.  Inside  this  van  were  three 
large  iron  window-frames,  which  were  place<l 
upright  in  the  van,  and  were  secured  in  that 
position  by  two  pieces  of  string,  one  piece 
being  tied  at  each  end  round  the  hoops  sup- 
porting the  covering  of  the  van.  U.  com- 
menced unloading  the  frames  by  untying  the 
string  near  the  tail  end  of  the  van,  and  the 
plaintiff,  who  was  inside  at  the  front  of  the 
van,  untied  the  other  string.  H.  then  pulled 
one  of  the  frames  away  without  retying  the 
other  two,  leaving  them  standing.  Directly 
afterwards  the  two  frames  fell  upon  the  plain- 
tiff, inflicting  upon  him  severe  injuries.  The 
plaintiff  stated  that  he  untied  the  string  at 
one  end  without  any  orders  from  H.,  because 
he,  the  plaintiff,  had  done  so  on  other  oc- 
casions, and  that  H.  saw  him  untie  it  and 
made  no  objection.  The  plaintiff  having  sued 
the  defendants  for  damages  under  the  Em- 
ployers' Liability  Act,  1880,— iSTrW,  on  the 
above  facts,  that  there  was  evidence  to  go  to 
the  jury  of  liability  on  the  part  of  the  defen- 
dants under  section  1,  sub-section  3,  of  that 
statute.  Millward  ▼.  The  Midland  JRaiL  O. 
202 


loss  of.    See  Carrieb. 


Marriage.    See  Husband  and  Wife. 


Xarriage  Bettltmrat.  See  Bankruptcy;  Hus- 
band AND  Wife. 


Harried  Woman.    Sec  Husband  and  Wifk; 
Lunatic. 


Xarried  Woman*i  Property  Aot.    See  Husband 
AND  Wifk. 


Sec  NfiGLIGKNCE. 


Xayor*!  Court.  See  Execution  ;  Prohibitios. 
Measure  of  Damages.    See  Carrier. 

Metropolif^building  beyond  line  of  street: 
Metropolis  Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  76 :  "general 
line  of  buildings":  •*  to  be  decided  by  the 
superintending  architect":  jurisdiction  of 
magistrate:  architect's  decision.  Spaekm^ 
v.  The  PlumUead  District  Board  ef  WerU 
(M.O.  81),  422 


Master  -authority  of .  See  Suip  and  Shipping.      Motropolii  lK)oal  Managoment,    See  Penalty. 


Vol.  54.] 
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Xetropolitaii  Xaaagement  Aet(  1882)— erection 
of  temporary  wooden  struotore:  continuing 
offence:  complaint:  time:  45  Vict.  c.  14. 
8.  IS:  11  ^  12  Vict.  c.  43.  The  Metropolitan 
Board  of  Works  v.  Anthony  ^'  Co,  (M.C.  39), 
121 


1855  and  1862  (18  &  19  Vict.  c.  120.  s.  78, 

and  25  k.  26  Vict.  c.  102.  8.  112):  private 
drains,  connection  of,  with  sewers :  right  of 
vestry  to  connect  house  drains  with  sewer. 
The  Vestrjf  of  St.  John's^  Hampgtead^  {appel- 
lanU)  Y.  Uoopel  (respondent)  (M.C.  147),  601 

.-  rating :  precept  to  overseers,  where  issued  : 
18  ic  10  Vict.  c.  120.  ss.  158  and  161.  Glen 
V.  The  Churchwardens  and  Overseers  of  the 
Parish  of  Fulhain  (M.C.  9),  176 

Xisei.    See  Incomk  Tax. 


Xif direction.    Sec  Ship  and  Shipping. 
XoleitatioB.    See  Husband  and  Wife. 

Mortgagor  and  Xortgagoe— /?/f  tfr«>« ;  machinery 
passing  frith  the  realty:  stra/fs  conreyiny 
motive  ponrer  to  machinery  :  bills  of  sale  act, 
1854  (17  if  18  Vict.  e.  36)]— The  owner  of  a 
manufactory  mortgaged  to  the  plaintiffs  his 
freehold  premises,  with  the  plant,  engines, 
and  fixed  machinery,  including  certain  leather 
hclts  therein  especially  described.  These  belts 
|ja.Hsed  over  wheels  or  pulleys,  and  were  used 
to  impart  motion  to  the  fixed  machinery 
which  forme<l.part  of  the  freehold.  When 
passed  over  these  pulleys  they  were  laced 
together.  They  could  be  slipped  off  the 
pulley.<«  when  desired,  and  then  they  hung 
loose,  but  they  could  not  be  removed  from 
the  machinery  without  being  unlaced : — Held, 
that  these  belts  formed  an  essential  part  of 
the  fixed  machinery,  and  therefore  that  they 
passed  like  that  machinery  under  a  mortgage 
of  the  realty,  and  that  the  deed  oonvejring 
them  to  the  plaintiffs  did  not  require  regis- 
tration under  the  Bills  of  Sale  Act,  1854  (17 
&  18  Vict.  c.  36),  the  Act  which  was  in  force 
when  the  mortgage  deed  was  executed,  though 
since  repealed.  The  Sheffield  and  South  York- 
shire Permanent  Buildiny  Soc,  v.  Harrison 
(App.),  15 

Lonybottom  v.  Berry  (39  Law  J.  Rep.  Q.B.  37) 
approved.    Ibid. 

See  FIXTUBE& 

XuBieipal  Oorporationi— ftfir»  councillor:  re- 
siynation  of  <^oe  :  withdratral  of  resignation  : 
45  ^  46  Viet.  e.  50.  s.  36]— By  section  36  of 
the  Municipal  Corporations  Act,  1882,  *'a 
person  elected  to  a  corporate  office  may  at 
any  time,  by  writing  signed  by  him  and  de- 


livered to  the  town  clerk,  resign  the  office  on 
payment  of  the  fine  provided  for  non-accep- 
tance thereof,"  and  "in  any  such  case  the 
council  shall  forthwith  declare  the  office  to  be 
vacant."  Beg.  v.  The  Mayor  4'e.  of  Wigan,  338 
A.  wrote  to  the  town  clerk  resigning  his  ofiice 
of  town  councillor,  and  enclosing  the  amount 
of  the  fine  payable  on  resig^nation.  At  the 
next  meeting  of  the  town  council  the  letter  of 
resignation  was  read,  but,  on  some  members 
of  the  council  desiring  that  A.  should  not 
resign,  he  consented  to  withdraw  his  resigna- 
tion : — Held,  that  it  was  not  competent  to 
the  council  to  accept  the  withdrawal  of  A.'s 
resignation,  but  that  they  were  bound  by 
section  36  to  declare  the  office  vacant.    lbi<l. 

Xunieipal  Viwtiwi^alUncanoe  of  objections  to 
the  nomiiuUioHS  of  some  candidates  :  right 
to  petition  againU  return  of  some  of  those 
cUHvd  :  jfracticv :  rig  fit  of  appeal :  munici/fal 
corjwrations  act,  1882  (45  4"  ^^  ^*<^^*  <*•  ^)» 
$s.  87,  93,  sub'S.  7,  and  242,  sub-s.  3  .*  seheduh 
III.  part  IT.  rule  li :  judicature  act,  1881 
(44  4-  45  llet.  c.  68),  s.  14]— Under  rule  1 1 
of  schedule  III.  part  IL  of  the  Municipal  Cor- 
porations Act,  1882  (45  ic  46  Vict.  c.  50),  the 
decision  of  a  mayor  in  allowing  objections  to 
the  nominations  of  some  of  the  candidates  at 
a  municipal  election  is  subject  to  an  appeal 
either  by  a  petition  quAstioning  the  whole 
election,  or  by  one  or  more  petitions  ques- 
tioniog  the  return  of  any  one  or  more  of  the 
candidates  who  were  elected.  If  the  latter 
course  is  adopted,  the  Court  can  declare  the 
return  of  the  particular  respondent  or  respon<l- 
ents  to  be  void  without  invalidating  the  elec- 
tion of  the  persons  elected  against  whom  nu 
petition  has  been  presented.  Line  v.  HarTTM, 
Cl*eckley,  and  Bromnneh  (App.),  201 

The  decision  of  the  Queen*s  Bench  Division 
affirmed.    Ibid. 

An  appeal  lies  by  leave  of  the  High  Court  from 
a  decision  of  that  Court  upon  a  municipal 
election  petition.    Ibid. 


—  olgeetion  to  candidates :  nomituUion  pa/pers  : 
municipal  corporations  act,  1882,  schedule  3, 
part  2,  rules  3  and  10  ;  presentation  <f  peti- 
tion not  affecting  whole  election] — ^At  an  elec- 
tion to  fill  four  vacancies  in  the  town  council 
of  D.  the  three  respondents  and  H.  were  re- 
turned as  duly  elected.  The  election  of  the 
respondents  was  subsequently  petitione<I 
against  on  behalf  of  three  other  candidates, 
who  were  prevented  from  going  to  the  poll 
owing  to  objections  to  their  nominations 
having  been  allowed  by  the  mayor.  These 
objections  were,  that  the  persons  subscribing 
the  nomination  papers  hiad  also  subscribed 
other  nomination  papers  of  candidates  at  the 
election,  although  it  was  admitted  that  none 
of  such  persons  had  subscribed  more  nomina- 
tion papers  than  there  were  vacancies  to  be 
filled,  nor  more  than  one  nomination  paper 
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Municipal  Election  (continued)— 

for  any  one  candidate.  A  similar  objection 
was  raised  to  the  nomination  of  H.,  but  was 
allowed  by  the  mayor  to  be  withdrawn: — 
Heldy  that  the  decision  of  the  mayor  in  allow- 
ing the  objection  was  wrong,  and  that  a  pe- 
tition could  be  presented  against  the  return 
of  the  tlirce  respondents  witiiout  making  H. 
a  party  to  the  proceedings.  Line  v.  Wan^en^ 
Chechley,  and  Brom/vi^Ii,  146 

Xntnal  Dealings.    See  Bankbuptcy. 

Hegligenee — die&nhn  of  highrcay :  fencing 
diverted  road :  duty  arUiny  from  exercise  of 
itatittvry  riyht  to  divert  hiyhtvay :  evidence  of 
negligence:  noniuW] — Where  contractors,  in 
the  exercise  of  power  given  by  the  Act  of  Par- 
liament authorising  the  construction  of  a  rail- 
way, diverted  a  public  footpath,  substituting 
a  new  track  at  a  certain  point,  but  not  fencing 
it  from  the  old,  and  the  plaintiff,  who  had 
passed  along  the  diverted  track  in  the  morn- 
ing, failed,  while  returning  in  the  dark,  to 
diverge  at  the  proper  point  and  the  proper 
angle,  and  consequently  was  injured  by  falling 
over  an  unfinished  bridge  some  distance  from 
the  place  where  she  wrongly  diverged, — Held^ 
that  there  was  evidence  of  negligence  in  the 
defendants  which  ought  to  have  been  left  to 
the  jury,  on  the  gpDund  that  a  person  who 
had  statutory  powers  to  divert  a  highway 
was  bound  to  make  the  new  road  so  that  the 
public  might  use  it  with  reasonable  safety  in 
the  dark.     Hirst  v.  Taylor,  310 

*«-  master  and  servant :  water'Oart  of  a  cor- 
poratwn  used  with  hired  horse  and  driver'] — 
Where  the  defendants,  a  municipal  corpora- 
tion, hired  a  horse  and  driver  to  draw  a  water- 
cart  of  the  corporation  and  water  the  streets, 
the  driver  being  directed  by  their  inspector 
when  and  where  and  what  streets  to  water, 
but  not  being  otherwise  under  the  control  or 
superintendence  of  the  defendants,  and  an 
injury  was  done  to  a  third  party  by  the  negli- 
gence of  such  driver  while  engaged  in  watering 
a  street,  it  was  held^  within  the  principle  of 
Quarman  ▼.  Bitmett  (6  Mee.  &  W.  499),  that 
the  defendants  were  not  liable  to  be  sued 
for  such  injury.  Jones  v.  1^  Mayor  ^e.  of 
Liverpool,  345 

-«»-  supply  ofdrfecftive  article  :  injury  to  person 
using  it  with  whom  there  was  no  contract : 
liaMUtyfor  such  inju/ry] — The  defendant  de- 
livered coals  ordered  by  the  plaintiffs  em- 
ployer in  a  truck  hired  from  the  Midland 
Wagon  Company,  who  repaired  it  in  case  of 
serious  defects,  tJie  defendant  remedying  slight 
defects.  When  the  plaintiff  got  on  the  truck 
to  unload  it,  the  trap-door  of  the  truck  gave 
way,  owing  to  a  defect  in  the  pin  in  the  door, 
and  the  plaintiff,  without  any  contributory 
negligence  on  his  part,  fell  through  and  sus- 


tained damage: — Held,  that  the  defendant 
was  liable  for  the  injury.      EUiatt  v.  Hail 
(sued  as  The  Ndilstone  Colliery  Co*},  518 
Heaven  v.  lender  (52  Law  J.  Bcp.  Q.B.  702) 
distinguished.    Ibid. 

See  Master  and  Servant. 


Hewtpaper.    See  Criminal  Law. 

Few  Trial.    See  Parliament;  Practice. 


Komination.    See  Municipal  Election. 


Kon-joinder.    See  Practice. 

Notice.    See  Bankruptcy;  Company. 


Kotiee  of  Action.    See  Practice. 


Kotice  to  qnit.    See  Landlord  and  Tenant. 


Kniiance — overstocking  land  with  game  :  injury 
to  crops:  right  of  aetitm] — ^The  i^peUaots 
were  lessees  of  the  sporting  and  uiooting 
rights  over  an  estate  a  portion  of  whic^  was 
occupied  by  the  respondent  aa  a  tenant 
farmer.  The  appellants  transferred  450 
pheasants  from  one  part  of  the  estate  to  a 
wood  situate  on  the  respondent's  faim  bat 
excluded  from  his  occupation.  The  respon- 
dent's crops  having  been  damaged  by  the 
pheasants,  he  brought  an  action  in  the  Oonnty 

.  Court  for  "  damages  caused  by  the  appellant's 
overstocking  his  farm  with  game": — HM^ 
that  the  action  was  maintainable.  jTarrtr  t. 
J\relson,  385 


Oath.    See  Bankruptcy  ;  Parliament. 

Occnpation.    See  Penalty. 

Officer  Interested.    See  Public  Health. 

Official  BeceiTer.    See  Bankruptcy. 

Official  Beferee.    See  Practicb. 

Order  and  Diipoiitioa.    See  Bankbuptgt. 

Overehargei.    See  Railway. 

Parliament — borough  rote :  desertpHen  (fquaUfi'^ 
cation  :  power,  ef  amendment  :  change  m 
quaUfioation:  41  ^  42  Viet,  c,  26.  f.  28,  m^-M. 
12  and  13]— In  the  oveneers'  list  for  the 
borough  of  C.  the  nature  of  the  appeUant% 
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qualification  was  wrongly  described  as  "  offices 
successive  occupation,**  and  the  qualifying 
property  as  situated  in  "High  Street  and 
Charles  Street,**  whereas  the  appellant  had 
occupied  one  set  of  premises  only  during  the 
whole  of  the  qualifying  period  in  respect  of 
which  premises  he  was  qualified  to  vote: — 
Held,  that  the  misdescription  was  one  which 
the  Barrister  should  have  amended  under  41 
ic  42  Vict.  c.  26.  s.  28,  by  striking  out  the 
words  **  successive  occupation  **  in  column  3, 
and  the  words  "and  Charles  Street**  in 
column  4.    Blo99e  v.  IVheatley,  289 

m.-^m  parltamentarif  and  municipal  regigtration 
ad,  1878  (41  ^*  42  Viet.  e.  26),  «.  28,  tubs,  1, 
12,  and  13 .-  mistake  of  overseers :  omiuion 
of  qualifying  promises :  barrister's  power  to 
amend  :  change  in  description  of  qualification'] 
— ^The  respondent  had  occupied  during  the 
whole  qualifying  period  three  houses  in  imme- 
diate succession.  The  overseers,  by  mistake, 
omitted  to  specify  one  of  the  houses  in  the 
description  of  the  qualifying  property,  and 
the  part  only  of  the  qualifying  property  as  it 
app^tred  on  the  list  was  insufficient  to  give  a 
vote  i—ffeld  (by  Stephen,  J.,  and  Cave,  J. ; 
dissentients  LoBD  Colbbidge,  C.  J.),  that  the 
mistake  was  one  which  it  was  the  duty  of 
the  Revising  Barrister  to  have  amended  under 
the  provisions  of  41  &  42  Vict.  c.  26.  s.  28, 
by  inserting  the  description  of  the  omitto(l 
house.    Ford  v.  Ifoar,  286 

^~^  parliamerUary  oaths  act,  1866,  m.  1,  3,  and 
5:  promissory  oaths  act,  1868.*  penalties: 
voting  in  house  of  commons  without  making 
and  subscribing  oath:  person  hamng  no  re- 
Hgious  belief:  incapacity  qf,  to  take  oath  :  prae- 
tiee  of  house  of  commons  as  to  taking  oath : 
admissibility  of  evidence  of:  trial  at  bar : 
new  trial :  motion  for :  notice  :  ciril  proceed- 
ing: appeal:  judicature  act,  1873,  m.  19 
and  471 — An  infoimation  by  the  Attorney- 
General  to  recover  penalties  incurred  under 
the  Parliamentary  Oaths  Act,  1866,  is  not  a 
criminal  cause  or  matter  within  the  meaning 
of  section  47  of  the  Judicature  Act,  1873,  so 
as  to  preclude  a  defendant  from  appeaUng 
againat  the  judgment  of  the  High  Court  at 
bar.  The  Attorney- General  v.  Bradlaugh 
(App.),  205 

A  person  who  does  not  believe  in  a  Supreme 
Being,  and  is  one  upon  whose  conscience  an 
oath,  as  an  oath,  has  no  binding  force,  is 
wholly  incapable  of  taking  the  oath  pre- 
scribed by  the  Parliamentary  Oaths  Act, 
1866,  as  amended  by  the  Promissory  Oaths 
Act,  1868.    Ibid. 

The  oath  required  to  be  taken  by  section  1  of 
the  Act  of  1866,  as  amended  by  the  Act  of 
1868,  is  to  be  taken  by  a  member  not  once 
only  in  the  same  Parliament,  but  every  time 
a  member  after  being  elected  and  returned 
takes  his  seat    Ibid. 


Under  section  3  of  the  Act  of  1866  the  oath 
must  be  taken  and  subscribed  by  a  member 
with  all  the  due  solemnities  used  in  Parlia- 
ment, but  so  as  no  debate  or  business  be 
interrupted  by  such  member.    Ibid. 

Any  member  who  takes  his  seat  without  taking 
the  oath  within  the  meaning  of  the  Act  is 
liable  to  the  penalties  imposed  by  the  Act, 
even  though  the  House  of  Commons  itself 
were  not  only  not  to  refuse  him  leave  to  be 
sworn,  but  were  actually  to  pass  a  resolution 
permitting  him  to  be  sworn.    Ibid. 

Statements  and  avowals  of  a  defendant  as  to 
his  belief  in  a  Supreme  Being,  and  as  to 
whether  an  oath,  as  an  oath,  has  any  binding 
force  upon  his  conscience,  are  admissible  in 
the  trial  at  bar  of  an  action  for  penalties 
under  the  Parliamentary  Oaths  Act,  1866, 
even  though  such  statements  or  avowals 
were  made  before  he  was  elected  a  member 
of  the  Parliament  in  which  he  sat  and  voted. 
Ibid. 

Evidence  of  the  usages  and  practice  of  the 
House  is  also  admissible  to  explain  the  mean- 
ing of  the  Act  and  standing  orders  of  the 
House  with  regard  to  making  and  subscrib- 
ing the  oath.    Ibid. 

Where  an  information  to  recover  penalties 
under  the  Act  of  1866  has  been  tried  at  bar, 
a  motion  for  a  new  trial  must  not  be  made 
ex  parte,  but  upon  notice  of  motion  to  the 
other  side.    Ibid. 

— ^—  registration  :  notice  of  objection  :  sped- 
Jieation  of  list  and  division  to  which  objee- 
tion  refers:  parliamentary  and  municipal 
registration  act,  1878  (41  4*  42  Viet.  c.  26). 
s.  28,  sub'S.  2  .*  schedule  form  I,,  J\^.  1 
and  2  .*  amendment] — In  the  township  of 
B.,  in  the  borough  of  W ,  there  were  three 
lists  of  Parliamentary  voters— namely,  free- 
men, occupiers,  and  lodgers.  The  occupiers 
list  was  the  only  one  of  these  made  out  in 
divisions,  being  in  accordance  with  section  15 
of  the  41  k  42  Vict.  c.  26.  Notice  of  objec- 
tion was  given  to  the  overseers  in  these 
terms : — "  I  hereby  give  you  notice  that  I  ob- 
ject to  the  names  of  the  persons  mentioned 
below  being  retained  in  the  B.  list  of  persons 
Division  I.  entitled  to  vote  at  the  election  of 
a  member  to  serve  in  Parliament  for  the 
borough  of  W.** : — Held,  that  such  notice,  if 
not  in  form  an  accurate  compliance  with  the 
Form  (I.),  No.  1,  in  the  schedule  to  41  k  42 
Vict.  c.  26,  was  such  a  notice  and  gave  such 
information  as  was  contemplated  by  the  Act. 
The  informality  and  inaccuracy  were  at  any 
rate  to  be  treated  as  a  mistake,  and  within 
the  powers  of  amendment  conferred  on  the 
Revising  Barrister  under  section  28,  sub-sec- 
tion 2,  of  the  same  Act.  Bollen  v.  Southall, 
589 

Partieular  Average.    See  Ship  and  Shipping. 
Parties.    See  Pbactice. 
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Partnership.    See  Bankbuptcy;  Company. 


Part  Performance.    See  Husbaxd  and  Wife. 


Panper.    Sec  Pbagtice. 
Paaper  Litigant.    See  Pbagtice. 


Payment  into  Conrt.  See  Pbagtice. 
Penal  Aotion.  See  Pctblig  Health. 
Penaltioi.    See  Pabliahent. 

Penalty — common  informer:  veitry :  qualifica* 
Hon :  oeciipatinn :  atseument  to  poor  rate : 
affreemmt  by  owner  of  Jicreditamentt  to  pay 
rates  whether  hereditaments  occupied  or  not : 
metropolis  local  matuigement  act,  1855  (18  <|' 
11>  Vict.  c.  120),  w.  6  and  64 ;  poor  rate 
ajtseisment  and  collection  act,  1869  (32  ^33 
Vict.  c.  41),  8.  3] — The  Metropolis  Local 
Management  Act,  1855,  s.  6,  provides  that 
"the  vestry  elected  under  this  Act  in  any 
parish  shidl  consist  of  persons  rated  or 
assessed  to  the  relief  of  the  poor  upon  a 
rental  of  not  less  than  402.  per  annum ;  and 
no  person  shall  be  capable  of  acting  or  being 
elected  as  one  of  such  vestry  for  any  parish 
unless  he  be  the  occupier  of  a  house,  lands, 
tenements,  or  hereditaments  in  such  parish, 
and  be  rated  or  assessed  as  aforesaid  upon 
such  rental  as  aforesaid  within  such  parish : — 
Held,  that  a  person  is  not  qualified  under  this 
section  unless  he  is  the  occupier  of  a  house, 
&c.,  the  rental  of  which  is  not  less  than  402. 
^fogg  V.  Clarke,  334 

Semhle,  in  the  expression  **  rated  and  assessed 
as  aforesaid,"  the  word  "  aforesaid  "  refers  to 
the  words  *<the  occupier  of  a  house,  lands, 
tenements,  and  hereditaments  in  such  parish." 
Ibid. 

An  agreement  under  the  Poor  Rate  Assessment 
and  Collection  Act,  1869,  s.  3,  by  the  owner 
of  hereditaments  to  pay  the  poor  rates  asKssed 
in  respect  thereof,  is  not  equivalent  to  the 
owner  being  rated  himself.    Ibid. 


Perional  Setate.    See  Revenue. 

Petition.    SeeBANKBUPTCY;  Municipal  Elec- 
tion. 

Pleading.    Sec  Pbagtice. 

Pledge.    See  Bill  of  Sale  ;  Ship  and  Ship- 
ping. 

Policy.    See  Ship  and  Shipping. 


Poor — clerk  to  highway  hoard :  clerk  to  Mckool 
board  :  payment  of  salary  out  of  district  fund : 
27  ^-  28  H^.  e.  101.  s.  32  ;  33  ^  34  Viet.  e. 
75 ;  election  of  clerk  as  gnardian  :  disquaUfi- 
ration  :  5  4'  e  Viet.  o.  67.  «.  14]— The  clerk 
to  a  highway  board  or  a  school  board,  whose 
salary  is  paid  out  of  a  district  or  school  board 
fund,  which  is  fed  by  moneys  which  are  con- 
tributed by  several  parishes  in  aooordanoe 
with  precepts  issued  under  the  provisions  of 
the  Highway  Act,  1864  (27  &  23  Vict.  c.  101). 
or  the  Elementary  Edncation  Act,  1870  (3.? 
&  34  Vict.  c.  75),  is  not  disqualified,  under  5 
&  6  Vict.  c.  57.  8.  14,  as  being  a  person  re- 
ceiving a  fixed  salary  from  the  poor  rates  in 
any  parish  or  union,  from  serving  as  a  guar- 
dian in  such  parish  or  union.  The  Queen  v. 
Rawlins.    The  Queen  v.  Dihbin  (App.),  557 


—  derivative  settlement :  39  &  40  Vict.  c.  CI. 
s.  35  :  "  child  " :  pauper  above  the  ag^  of  six- 
teen. Iteg.  V.  The  Guardians  of  the  Poor  of 
St.  Mary,  Islington ;  in  re  Alice  J>aris  (M.C. 
110;  (App.),  146),  508;  (App.),  682 


rate :  appeal  against  rate,  condition  preee- 


dent  to  :  notice  of  objection  to  assessment  eem- 
mittee  :  power  of  assessment  eomm  ittee  to  amend 
valuation  list:  union  assessment  committee 
acts,  25  4-  26  Viet.  c.  103,  ss.  18,  19,  and  42; 
27  4'  28  Viet.  e.  39.  *.  IJ— The  "notice* 
mentioned  in  section  1  of  27  &  28  Vict,  c  39, 
the  giving  of  which  is  a  condition  precedent 
to  the  power  of  the  assessment  committee  to 
hear  an  objection  to  the  valuation  list  and 
amend  such  list,  means  only  the  notice  to  be 
given  by  the  objecting  party  to  the  com- 
mittee, to  be  served  in  the  manner  prescribed 
by  section  42  of  25  &  26  Vict.  c.  103.  JRfg. 
V.  The  Orerseers  of  Langriville,  124 
Where,  therefore,  an  assessment  committee, 
having  had  due  notice  of  objection  to  the 
valuation  list  from  a  railway  company  in  re- 
spect of  their  assessment  in  a  parish  in  the 
union,  held  a  meeting  to  hear  such  objection 
without  giving  notice  thereof  to  the  over- 
seers, and,  having  amended  the  list  to  the 
satisfaction  of  the  company,  then  gave  notice 
to  the  overseers  to  amend  their  current  rate 
accordingly, — Held,  that  the  assessment  com- 
mittee had  acted  within  their  powers,  and 
that  the  overseers  were  bound  to  amend  their 
rate  in  accordance  with  the  amended  list, 
and  could  not  refuse  to  do  so  on  the  ground 
of  not  having  had  notice  of  the  meeting  of 
the  assessment  committee.    Ibid. 


—  rate:  assessment:  valuation:  Metropolis 
Act  (32  &  33  Vict,  c  67),  ss.  46  and  47 :  pro* 
visional  list :  alteration  in  value :  diecretion 
of  overseers  as  to  sending  in  provisioiial  list : 
mandamus.  Reg.  v.  The  Oterseers  ef  St.  Mary 
Magdalene,  Rermondsey  (M.C.  68),  329 
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Poor  (continued) — 

^^^  rate :  overseers  :  opposing  private  bill  in 
Parliament:  reasonable  and  moderate  ex- 
penses :  allowance  by  auditor.  Jie^,  v.  Siblff 
(M.C.  23),  257 

— ^  rate :  ratedbilUy  of  Ughthome :  telegraph 
ftation :  receipts  limited  iy  itatute  to  amount 
of  cofuervaney  expenditure:  rateahiUty  of 
adjoining  koutes:  principle  on  whieh  their 
value  ihould  he  eetimated'] — The  Mersey  Docks 
and  Harbour  Board  have  by  statute  the  right 
to  levy  certain  harbour  and  light  dues ;  but 
these  dues  are  so  fixed  that  with  the  other 
receipts  applicable  to  conservancy  purposes 
the  receipts  must  not  exceed  the  expenditure 
on  those  purposes,  so  that  no  profit  can  accrue 
to  the  Board  in  respect  of  lighthouses.  The 
board  own  as  part  of  their  conservancy  ap- 
paratus a  tower  which  is  used  as  a  lighthouse 
and  a  telegraph  station,  and  they  also  own 
certain  houses  near  to  this  tower  which  are 
inhabited  by  light-keepers  and  workmen  as 
servants  of  the  board : — Beld,  that  the  board 
were  not  liable  to  be  rated  in  respect  of  the 
tower,  inasmuch  as  the  use  of  it  was  so  limited 
by  statute  that  no  profit  could  arise  there- 
from, and  therefore  that  there  could  be  no 
beneficial  occupation  of  it  by  any  tenant; 
but  that  they  were  liable  to  be  rated  in  re- 
spect of  the  adjoining  houses,  and  that  in 
estimating  the  value  of  these  houses  the  fact 
of  their  proximity  to  the  lighthouse  tower 
ought  to  be  taken  into  account.  The  Mereey 
Doekt  and  Sdrbour  Board  v.  The  Orergeers 
of  the  Parish  of  Zlanelian  (App.)>  49 


rate :  rateable  occupation :  telephone  com< 


pany :  overhead  wires  supported  by  houses. 
The  Laneaehire  and  Cheshire  Telephone  Ex' 
change  Company  (Limited)  v.  The  Orerseers 
of  Manchester  (M.C.  63),  398 

— —  settlement :  divided  parishes  and  poor 
law  amendment  act,  1876  (39  &  40  Vict  c. 
61),  s.  34  :  residence  of  young  children  away 
from  parents :  intention  of  parent  as  to  chil- 
dren's residence:  settlement  by  residence. 
The  Guardians  of  the  Holhorn  Union  v.  The 
Guardians  of  the  Chertsey  Union  (M.C.  53), 
191 


settlement :  residence :  39  &40  Vict.  c.  61. 

8.  34.     Beg,  v.  The  Guardians  of  Stepney 
Union  (M.C.  12),  91 

— ^  valuation  list :  appeal  against  second  rate : 
objection  to  valuation  list :  union  assessment 
committee  amendment  act,  1864  (27  tc  28 
Vict.  c.  89),  s.  1.  Hey.  v.  The  Justices  of 
Denbighshire  (M.C.  142),  677 

Possoition  — writ   of.     See    Landlord     ako 

TlSHANT. 
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Town  of  Attorney.    8co  Bakkbuptcy. 

TrMtLe^^action :  trial  by  judge  with  jury  : 
order  XXXVI.  rules  4,  6,  and  7]— A  party 
who  desires  that  an  action  shall  be  tried  with 
a  jury  must  obtain  an  order  to  that  effect; 
and  if  the  case  falls  within  Order  XXXVI. 
rule  6,  the  Master  has  no  discretion,  but  must 
make  the  order.  Tromer  v.  The  Law  Life 
Assurance  Soc,  (App.),  407 

action  under  the  employers*  liability  act 

(43  4'  44  Vict  e,  42),  s.  6  :  removal  of,  into 
high  court:  stay  of  proceedings  in  county 
court :  19  4"  20  Viet,  c.  108.  s,  39]— The  Em- 
ployers' Liability  Act  (43  k  44  Vict.  c.  42), 
which  provides  by  section  6  that  actions 
brought  under  it  shall  be  brought  in  a 
County  Court,  but  may  be  removed  by  either 
party  into  a  superior  Court  in  like  manner 
and  upon  the  same  conditions  as  an  action 
commenced  in  the  County  Court  may  bo 
removed,  does  not  so  incorporate  all  the 
provisions  of  the  County  Courts  Act,  1856 
(19  k,  20  Vict.  c.  108.  s.  39),  as  to  entitle 
.  the  defendant,  when  an  action  is  brought 
claiming  more  than  52.,  to  give  notice  that 
he  objects  to  the  action  being  tried  in  the 
County  Court,  to  give  security,  and  there- 
upon to  have  all  the  proceedings  in  the 
County  Court  stayed.  Beg,  v.  The  Judge  of 
the  City  of  London  Court  and  Claxtcn  and 
Mashell  (App.),  330 

Judgment  of  the  Queen's  Bench  Division 
{ante,  p.  301 1  sub,  nom.  Claxtan  v.  Lucas  and 
Aird)  affirmed. 

affidavits :  award :  power  to  extend  time : 

irregularity  :  order  LI  I,  rule  4  :  order  LXIV. 
rule  7  .*  order  LXX.  rule  1] — A  notice  of 
motion  to  set  aside  an  award,  whieh  would 
expire  on  the  last  day  of  the  sittings  next 
after  such  award,  was  served  without  any 
copy  of  the  afBdavit  in  support  of  the  applica- 
tion : — Held,  that  though  the  Court  may  not 
have  power  to  enlarge  the  time  for  making 
the  application  under  Order  LXIV.  rule  7, 
there  Is  power  under  Order  LXX.  rule  1  to 
hear  the  application,  although  the  time  has 
expired,  if  the  Court  deem  fit.  In  re  Arbitra^ 
tion  between  the  Chaplain  S^'c,  of  Wiggestcn 
Hospital  and  Stephenson,  248 

Hampdm  v.  Wallis  (Law  Rep.  26  Ch.  D.  746) 
followed.    Ibid. 

-^— .  costs :  action  remitted  to  the  county  court 
for  trial:  rules  of  court,  1883,  order  LXV, 
rules  1  and  4]^0rder  LXV.  rule  4  of  the 
Rules  of  the  Supreme  Court,  188.S,  provides 
that  where  an  action  is  ordered  to  be  tried  in 
a  County  Court  under  the  provisions  of  19  & 
20  Vict.  c.  108.  8.  26,  **  the  costs  of  the  action 
shalli  subject  to  the  provisions  of  the  prin- 
cipal Act  and  these  rules,  follow  the  event, 
unless  by  the  R^^trar's  certificate  of  the 
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Practice  (continued)— 

result  of  the  trial  it  shall  appear  that  the 
Judge  before  whom  the  action  was  tried  was 
of  opinion  that  the  question  of  costs  ought 
to  be  referred  to  a  Judge  of  the  High  Court, 
in  which  case  no  costs  shall  be  recovered  un- 
less ordered  by  the  Court  or  a  Judge  "  .—Held 
(reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  High  Court  has 
jurisdiction  over  the  costs  of  an  action  re- 
mitted for  trial  to  a  County  Court  and  tried 
before  the  Judge,  even  though  the  Registrar's 
certificate  does  not  contain  any  certificate 
under  Order  LXV.  rule  4  that  the  Judge  was 
of  opinion  that  the  question  of  costs  ought 
to  be  referred  to  the  High  Court,  and  although 
the  Judge  has  made  no  order  as  to  costs. 
Bmeny  v.  Sondes  (App.),  82 

m^^  costs:  order  LXV.  nile  12;  breach  of 
jfromise  of  marriage:  taxation:  Terdi4st  for 
20/.]— Rule  12  of  Order  LXV.,  providing  that 
where  in  actions  founded  on  contract  brought 
in  the  High  Court  a  plaintiff  recovers  a  sum 
between  20/.  and  50/.  he  shall  be  entitled  to 
costs  on  the  County  Court  scale  only,  does 
not  apply  to  an  action  for  breadi  of  promise 
of  marriage.  Inasmuch  as  it  could  not  hare 
been  commenced  in  the  County  Court.  Say- 
wood  v.  Cross t  17 


— •  costs :  referenoe  of  action,  and  all  matters 
in  difference :  costs  to  abide  event :  "  event  " 
construed  distribtUively] — When  on  a  refer- 
ence of  a  cause  and  all  matters  in  difference 
the  submission  provides  that  the  costs  of  the 
oause  and  of  the  reference  are  to  abide  the 
event,  the  word  •*  event  "  is  to  be  construed 
distributively,  and  each  party  will  be  entitled 
to  the  costs  of  those  matters  on  which  he 
succeeds.  An  action,  with  all  matters  in 
difference,  was  referred  to  an  arbitrator  upon 
the  terms  that  the  costs  of  the  action,  the 
reference,  and  award  were  to  abide  the  event. 
The  arbitrator  awarded  the  plaintiff  a  sum  of 
293/.  in  respect  of  the  claun  in  the  action, 
and  in  respect  of  other  matters  in  difference 
not  included  in  the  original  action  he  directed 
that  the  plaintiff  shoold  do  certain  things: 
— Sield,  that  the  word  "  event "  ought  to  be 
constnxed  distributively,  and  that  the  plaintiff 
would  be  allowed  the  general  costs  of  the 
action,  and  the  def  eaduit  the  costs  of  such 
matters  in  difference  as  he  had  succeeded  on. 
Hawke  v.  Brea/r^  315 

EUis  V.  Desilva  (50  Law  J.  Rep.  Q.B.  328 ;  Law 
Rep.  6  Q.B.  D.  521)  followed.    Ibid. 

Oribble  v.  Buchanan  (18  Com.  B.  Rep.  691 ;  26 
Law  J.  Rep.  C.P.  24)  not  followed.    Ibid. 

costs :  reference:  costs  to  abide  event:  claim 

and  cotinter-'Claim  arising  out  of  contract : 
eotmter'claim  exceeding  claim:  award  for 
balance:  event:  apportionment  of  costs  of 
issues'] — Where  in  an  action  which  was 
refened  to  arbitration — costs  of  the  cause 


and  of  the  reference  and  award  to  follow  the 
event — the  amount  found  to  be  due  on  a 
coimter-claim  arising  outof  contract  exceeded 
the  amount  found  to  be  due  on  a  claim  also 
arising  out  of  contract,  and  the  arbitrator 
awarded  that  the  plaintiff  should  pay  the 
balance  due  to  the  defendant, — Held,  that 
the  defendant  was  entitled  to  the  costs  of  the 
cause  and  of  the  reference  and  award,  but 
that  the  plaintiff  was  entitled  to  the  costs 
of  those  issues  upon  which  he  had  succeeded; 
and  that  judgment  should  be  entered  accord- 
ingly.   Lund  V.  Campbell  (App.),  281 

—  costs :  third  counsel  in  court  of  appeal : 
solicitor  and  clitiU:  sanction  of  eUent  :failmre 
of  solicitor  to  warn  client  of  probable  dis- 
allowance]— Where  a  solicitor  retains  a  third 
counsel  on  the  argument  of  an  appeal  with 
the  client's  sanction,  but  without  warning 
him  that  the  costs  will  probably  be  dis- 
allowed on  taxation  if  he  be  sacoessfol,  the 
solicitor  cannot  recover  the  counsel's  fee.  In 
re  Broad  and  Broad  (App.),  573 


county  court:  visible  means:  security  for 


costs:  remitted  action:  30  <f  31  Viet.  e.  142. 
s.  10] — A  plaintiff  who  has  no  such  means  of 
paying  the  costs  of  an  action  as  can  fairly  be 
ascertained  by  a  reasonable  person  in  the 
position  of  the  defendant,  has  no  '<  visible 
means"  within  the  meaning  of  section  10  of 
the  County  Courts  Act,  1867.  Lea  v.  Parker 
(App.),  38 

The  jurisdiction  of  the  Judge  to  make  an  order 
under  section  10  only  arises  when  an  affidavit 
has  been  made  by  the  defendant,  and  the 
Judge,  in  exercising  his  discretion  as  to  whe- 
ther he  will  make  an  order  or  no,  must  satisfy 
himself  whether  the  plaintiff  has  any  means 
of  paying  the  costs  of  the  action,  and  not 
merely  whether  he  has  any  *'  visible  means." 
Ibid. 

Counsels,  Garvie  (Ir.  Rep.  5 C.L.  74)  commented 
on.    Ibid. 


Court  of  Appeal :  Case  stated :  Bsdnes's  Act 


(12  k  13  Vict.  c.  45),  s.  11 :  right  to  appeal 
without  leave :  Judicature  Act,  1873,  s.  19 : 
]X)or  law  :  removal :  settlement  of  children. 
The  Guardians  of  the  Holbom  Union  v.  Tke 
Guardians  of  the  Chcrtsey  Union  (M.C.  137), 
570 

^^cross-judgments  in  distinct  actions:  set-off: 
lien  of  solicitor :  rules  of  eourt,  1883,  order 
LXV.  rule  14;  rule  27,  olauu  37]— Whetiier 
rule  14  of  Order  LXV.  of  the  Rules  of  Court* 
1883,  does  or  does  not  apply  to  the  caae  of 
cross-judgments  in  distinct  actions  between 
the  same  parties,  the  allowing  a  set-off  for 
damages  or  costs  between  parties  is  a  matter 
in  the  discretion  of  the  Court.  Edwards  v. 
Hope  (App.),  379 

A  plaintiff  sued  for  the'price  of  goods ;  the  de- 
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fendant  alleged  that  the  time  of  credit  had 
not  expired,  and  judgment  was  entered  for 
her,  her  oosts  being  taxed  at  48/.  S$.  lOd. 
The  plaintiff  sued  again  after  the  time  of 
credit  had  expired,  and  recovered  judgment 
for  57Z.  lit.  id.,  the  price  of  the  goods,  and 
for  costs,  which  were  taxed  at  121.  5j.  Sd. : — 
Meld,  affirming  the  judgment  of  the  Qneen*s 
Bench  Division,  that  the  plaintiff  ought  only 
to  be  allowed  to  set  off  the  amount  of  the 
costs  of  the  second  action  against  the  costs 
due  by  him  to  the  defen&nt  in  the  first 
action,  so  as  to  preserve  the  lien  of  the  de- 
fendant's solicitor  on  the  costs  recovered  by 
her  in  the  first  action.    Ibid. 


^■^  diteoverij  of  doeumenU :  privileged  doeu' 
menu :  doennienU  privileged  in  farmer  aetiom 
hy  tame  plaintiff  but  againtt  different  defen- 
dant:  oantinuance  of  privilege'^ — DocumentH 
prepared  by  the  solicitor  in  an  action  by  P. 
against  D.  for  use  in  the  conduct  of  that 
action,  being  documeuts  which  came  into 
existence  for  the  purpose  of  private  and  con- 
fidential communications  in  that  action,  were 
privileged  in  that  action  from  production : — 
Held  (affirming  the  judgment  of  the  Queen^iY 
Bench  Division),  that  these  documents  were 
also  privileged  from  production  in  an  action 
by  the  same  plaintiff  against  a  different  de- 
fendant, and  that  as  the  documents  had  been 
once  privileged  the  fact  that  the  enquiry 
about  them  was  raised  in  a  different  action 
from  that  in  which  the  privilege  originally 
arose  did  not  destroy  the  privilege.  Pcarce 
V.  Foiter  (App.),  432 

Bullock  V.  Carrie  (47  Law  J.  Rep.  Q.B.  352)  ap- 
proved.   Ibid. 

«—  ditmitting  action  at  frieolout  and  rexa* 
tioHt :  order XXV,  rule  4  .*  action  by  bankrupt 
for  malicioHtly  procuring  adjudication  :  maiu' 
tcnance :  eorporaticn  in  liquidation'] — No  ac- 
tion can  be  brought  by  a  biuikrupt  for  mali- 
ciottsly  procuring  his  adjudication  so  long  as 
the  adjudication  itself  has  not  been  set  aside. 
Ths  Metropolitan  iank  (^Lim.)  and  Cooper 
(Jthe  liquidator  thereof)  v.  Pwley  (H.L.),  449 

WUwwrth  v.  Hall  (2  B.  U  Ad.  695)  followed. 
Ibid. 

Such  an  action  may  be  dismissed  as  frivolous 
and  vexatious  on  summons  under  Order  XXV. 
rule  4.    Ibid. 

A  bankrupt  cannot  recover  in  an  action  for 
maintenance  committed  In  relation  to  the 
proceedings  for  procuring  his  adjudication — 
since  the  cause  of  action  must  have  arisen,  if 
at  all,  before  the  bankruptcy,  and  the  right  to 
sae  must  therefore  have  passed  to  the 
trustee.    Ibid. 

Per  Earl  of  Selbobns,  L.C.^A  corporation 
in  liquidation,  as  distinct  from  the  liquidator 
thereof,  is  incapable  of  maintenance.    Ibid. 

Order  XXV.  rule  4  enables  the  Court  to  deal  in 
an  easy  and  summary  manner  with  demurrable 


actions,  and  also  aflHrms  the  inherent  power  of 
the  Court  to  protect  itself  from  the  abuse  of  its 
procedure  by  the  bringing  of  frivolous  and 
vexatious  actions.    Ibid. 

—  fee  on  entering  nile  niti :  order  as  to 
Supreme  Court  fees,  1884,  schedule  52.  Ex 
parte  Hatker  (M.C.  94),  422 

—  inspection  of  documentt :  company :  docU' 
mentt  inpottettion  of  liquidator  after  dittolu- 
Hon :  action  on  joint  and  tereral  promittory 
note  made  by  directoTt]-'-One  of  several  de- 
fendants stated  in  his  affidavit  of  documents 
that  certain  documents  were  in  his  possession 
or  power,  but  that  ho  had  no  property  in 
them.  The  affidavit  further  stated  that  he 
objected  to  produce  them,  on  the  ground  that 
he  originally  had  the  custody  of  them  as  the 
liquidator  appointed  in  the  winding-up  of  a 
company.  The  liquidation  proceedings  hail 
come  to  an  end,  the  company  had  been  dis- 
solved before  the  commencement  of  an  action 
on  a  joint  and  several  promissory  note  made 
by  the  defendants  as  directors  of  the  com- 
pany to  secure  repayment  of  any  sums  which 
might  become  due  from  the  company  to  the 
plaintiffs:  —  Held,  that  the  plaintiffs  were 
entitled  to  an  order  on  the  defendant  to  pro- 
duce the  documents  for  inspection,  as  he  was 
a  person  who,  being  bound  under  section  155 
of  the  Companies  Act,  1862,  to  keep  the  same 
for  a  period  of  five  years  from  the  date  of  the 
dissolution  of  the  company,  had  an  absolute 
control  over  them.  The  London  and  Fork' 
thire  Bank  v.  Cooper  (App.),  495 

^-.  interpleader :  tummary  decition :  appeal : 
leave  of  court  or  judge:  order  LVII.  rules  8 
and  11  :  common  law  procedure  act,  1860  (23 
S'  24  Vict.  e.  128),  s.  17 :  ajtpellate  jurisdic- 
tion act,  1876  (39  ^-  40  Vict.  c.  59),  s.  20]— In 
view  of  section  20  of  the  Appellate  Jurisdic- 
tion Act,  1876,  and  section  17  of  the  Common 
Law  Procedure  Act,  1860,  even  when  read 
with  Order  LVII.  rale  11,  there  is  no  appeal 
from  the  High  Court  to  the  Court  of  Appeal 
upon  a  summary  disposal  of  a  claim  in  in- 
terpleader under  Order  LVII.  rule  8,  with  or 
without  leave  to  appeal  being  given.  Water' 
house  and  Co.  v.  Gilbert  (App.),  440 

interpleader  issue :  judgment  or  order  at 

trial:  appeal:  leave:  judicature  act,  1873, 
J.  19]— An  appeal  lies,  without  leave,  under 
section  19  of  the  Judicature  Act,  1873,  from 
the  judgment  of  a  Judge  upon  the  inter- 
pleader issue  with  respect  to  the  findings  in 
the  facts  or  a  ruling  on  a  point  of  law; 
although  an  appeal  will  not  lie,  without  leave, 
from  the  final  determination  of  the  inter- 
pleader proceedings  under  Order  LVII.  rule 
13.  /liar  v.  i^mith  (Dawson,  claimant),  (App.), 
299 
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Practice  (continaed)— 

Justice  of  the  peace:  rale  to  a  Justice 

under  Jervis's  Act  (11  &  12  Vict,  c  44),  s.  6  : 
mandamus  to  hear  application  for  summons  : 
(concurrent  remedies:  applicant  in  person. 
Iteg.  V.  liiron  and  others  (M.C.  77),  389 

lapse  of  one  year  since  the  last  proceeding  : 

votice  of  intention,  to  proceed :  judgment  by 
default:  rules  of  eourty  1883,  order  LXIV. 
rule  13] — Where  in  an  action  there  has  been 
no  proceeding  for  one  year  from  last  proceed- 
ing had,  a  plaintiff  who  desires  to  sign 
judgment  must  give  to  the  defendant  a 
month's  notice  of  his  intention  to  proceed, 
even  though  the  defenduit  did  not  enter  an 
appearance  to  a  specially  indorsed  writ  issued 
and  served  by  the  plaintiff.  Webster  v.  Myer 
(App.),  101 

new    trial :    action    remitted   to    county 

court :  mode  of  appeal :  rules  ef  the  supreme 
court,  1883,  order  XXXIX,  rules  3  and  4  : 
order  LXXIL  rule  2]— Rules  8  and  4  of 
Order  XXXIX.  of  the  Rules  of  the  Supreme 
Court,  1883,  have  no  application  to  motions 
for  new  trial  in  actions  remitted  to  the  County 
Court  for  trial  under  19  &  20  Vict.  c.  108. 
s.  26.    Pritehard  v.  Pritchard,  30 

In  such  actions  a  motion  for  new  trial  must 
still  be  made  within  the  time  limited  by  the 
old  practice.    Ibid. 


—  objection  for  want  of  parties :  rules  of  court, 
'1883,  order  XV L  rule  11;  stay  ef  proceed- 
»ii^#]— Under  Order  XVI.  rule  11  of  the 
Rules  of  Court,  1883,  no  person  can  be  added 
as  a  plaintiff  to  an  action  without  h«s  written 
consent.  The  plaintiff  brought  an  action 
upon  a  contract  against  the  defendant,  who 
insisted  that  one  L.  should  be  joined  as  a  co- 
plaintiff  as  being  a  party  to  the  contract,  or, 
in  the  alternative,  that  all  proceedings  in  the 
action  should  be  stayed  until  he  was  so 
joined : — Held,  that  inasmuch  as  L.  had  not 
consented  to  have  his  name  added  as  a  co- 
plaintiff,  the  Court  had  no  right  by  a  round- 
about process  to  make  an  order  which  would 
practically  override  the  provisions  of  Order 
XVI.  rule  11.     Jackson  v.  Kruger,  446 


payment   into   court  with  denial    of  lia- 
:    discontinuance :    taxation  of  costs : 


rules  of  court,  1883,  order  XXIL  rules  6 
and  7  :  order  XXVI.  rule  1] — In  an  action 
for  breach  of  contract,  in  which  the  plain- 
tiffs alleged  several  distinct  breaches,  the 
defendants,  while  denying  all  liability,  paid 
into  Court  in  the  alternative  a  sum  by  way 
of  satisfaction  of  one  alleged  breach.  The 
plaintiffs  took  out  the  sum  so  paid  in,  and 
gave  notice  that  they  accepted  the  same  in 
full  satisfaction  of  the  causes  of  action  in 
the  statement  of  claim  mentioned: — Held, 
that  what  the  plaintiffs  had  done  was  equi- 


valent to  a  disoonttnaanoe,  that  they  were 
entitled  to  tax  their  ooets  under  Order  XXIL 
rule  7,  and  that  it  was  not  necessary  for  them 
also  to  give  notice  of  discontinuance  under 
Order  XXVI.  rule  1.  MclUftraUh  v.  R.  and 
H.  Qreen  (App.),  41 

— power  to  abridge  tima  appointed :  notice  oj 
trial:  order  XXXVL  rule  12;  LXIV.ruU 
71 — The  lapse  of  the  six  weeks  from  the  dose 
of  the  pleadings  allowed  by  Order  XXX  VI. 
rule  12  to  a  plaintiff  la  a  condition  precedent 
to  the  exercise  by  a  defendant  of  the  power 
to  give  notice  of  trial  under  that  order ;  and 
the  Court  cannot  give  the  defendant  leave  to 
exercise  that  power  before  the  expiration  of 
the  six  weeks,  which  period  is  not  a  **  time 
appointed  by  the  rules  "  within  Order  LXIV. 
rule  7.    Saunders  v.  JPawley,  199 


—  reference  qf  dispute  to  arbitration :  con- 
dition precedent  to  right  to  sue  :  railway  pas- 
sengers* assurance  company's  act,  1864  (27  4' 
28  Viet.  c.  cxxv.),  ss,  3,  16,  and  33]— The 
Railway  Passengers'  Assurance  0>mpany'8  Act, 
1864,  provides  by  section  3  that  any  qoestion 
arising  on  any  contract  of  insurance  shall,  if 
either  party  require  it,  be  referred  to  arbitxa- 
Uon,  and  by  section  16  that  if  there  be  any 
question  or  difference  as  to  the  liability  of 
the  company,  it  shall,  if  either  the  company 
or  the  persons  claiming  require  it,  and  as  a 
condition  precedent  to  the  enf ordng  of  any 
claim  to  which  the  question  or  difference  re- 
lates, be  referred  to  ubitratlon.  Section  33 
provides  that  if  any  policy  bolder  or  his  re- 
presentatives begin  any  action  against  the 
company  in  respect  of  the  matters  to  be  re- 
ferred to  arbitration  under  the  provisions  of 
the  Act,  the  Court  or  a  Judge,  on  ^plication 
by  the  company  after  appearance,  *«upon 
being  satisfied  that  no  suflScient  reason  exists 
why  the  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration,  and  that  the  company 
were,  at  the  time  of  the  bringing  of  the  ac- 
tion or  suit,  and  still  are,  rouly  and  willing 
to  concur  in  all  acts  necessaxy  and  proper  for 
causing  the  matters  to  be  decided  by  arbitra- 
tion," may  make  an  order  staying  all  proceed- 
ings in  the  action  or  suit.  The  representatives 
of  a  policy-holder  in  the  company  made  a 
claim  against  the  company.  The  company 
disputed  it,  but  did  not  give  notice  that  they 
required  the  question  to  be  referred  to  arbi- 
tration. The  claimants  then  brought  an  ac- 
tion, whereupon  the  company  took  out  a 
summons  to  stay  proceedings  in  the  action: — 
Heild,  that  the  provisions  of  sections  3  and  16 
apply  to  cases  in  which  a  reference  to  arbi- 
tration is  required  before  an  action  is  begun ; 
that  section  S3  applies  to  cases  in  which  an 
action  has  been  beg^n  before  a  reference  is 
asked  for,  and  that  in  such  cases  the  party 
claiming  has  a  right  to  bring  an  action,  and 
that  it  must  then  be  a  question  of  discretion 
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in  each  case  whether  the  action  ought  or 
oaght  not  to  be  stayed.  Fox  v.  Tke  RailKay 
Pauengert^  AuwroMe  Co,  (App.),  605 
Hodgmn  v.  The  Itailfeay  PiU$eHger$'  Assurance 
Company  (Law  Rep.  9  Q.B.  D.  i  88)  explained. 
Ibid. 

—  seeurity  for  costs:  party  out  of  jurisdic- 
tion :  actor  on  oounter-elai/n  :  erou-aetuni^— 
When  a  defendant  out  of  the  jurisdiction 
sets  up  a  counter-claim  which  amounts  to  an 
independent  action,  and  the  plaintiff  discon- 
tinues the  action,  the  defendant  may  be 
ordered  to  give  security  for  the  costs  of  the 
counter-claim.  Sykes  v.  Saeerdoti  (App.), 
660 


—  service  of  writ  out  of  jurisdiction :  action 
for  rent:  order  XL  rule  1  (6)  («) :  defendant 
domiciled  in  Scotland] — The  writ  of  summons 
in  an  action  for  the  recovery  of  rent  due 
under  a  lease  of  premises  situate  within  the 
jurisdiction  may  not  be  served  on  a  defen- 
dant domiciled  in  Hootland,  because  the  action 
is  one  within  Order  XL  rule  1  («),  in  which 
case  service  of  the  writ  may  not  be  allowed 
on  a  defendant  domiciled  or  ordinarily  re- 
sident in  Scotland  or  Ireland.  Agnew  v. 
Usher,  371 

—  service  of  writ  of  summons :  foreign 
eorpmratian:  order  IX.  rule  S:  ** officer**: 
*'020rA'*]— The  defendant  company,  having 
head  offices  in  Paris,  Bordeaux,  and  Mar- 
seilles, had  agents  and  correspondents,  among 
other  places,  in  London.  Service  of  a  writ 
of  summoDs  on  an  agent  in  London  was  set 
aside  on  the  ground  that  it  was  not  service 
on  the  "heful  officer,  clerk,  treasurer,  or 
secretary  of  such  corporation,"  within  Order 
IX.  rule  8.  Walter  Nutter  4*  Co-  v.  Mes- 
sageries  Maritimes  de  France,  627 

** special  referee**:    consent   of  jMtrties: 

^^ official  referee**:  **vpon  such  terms  as 
may  be  thought  proper  ** :  costs :  judicature 
act,  1873  (36  ^f-  37  Vict.  e.  66),  ss.  66  and 
57.-  order  XXXVL  rule  7a] -The  Court 
or  a  Judge  has  no  power  to  refer  any  cause  or 
matter  to  a  special  referee  without  the  con- 
sent of  the  parties  thereto.  Where  one  of  tlic 
parties  to  a  cause  objected  to  a  reference  to 
a  special  referee,  the  Judge,  in  ordering  the 
cause  to  be  tried  by  an  official  referee,  ordered 
that  "the  extra  costs  occasioned  by  a  trial 
before  an  official  referee  instead  of  a  special 
referee  be  reserved  " : — Held,  that  the  Judge 
had  jurisdiction  to  insert  these  terms  in  the 
order.  The  London  and  Lancashire  Fire 
Insur,  Co,  v.  The  British  American  Assoc.,  302 

special  venue :  notice  of  action :  constables : 

esetent  of  special  constables*  privileges  con- 
ferred on  county  constables:  14*^  Will.  4. 
c.  41.  «.  19 ;  2  4*  3  Vict,  c,  93.  #.  8 ;  contagious 
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diseases  (animals)  act,  1878  (41  4*  42  Vict, 
c,  74)] — Constables  appointed  under  the 
County  ConsUbles  Act  (2  &  3  Vict.  c.  93),  to 
whom  in  virtue  of  section  8  all  the  provisions 
of  the  Special  Constables  Act  (1  &  2  Will.  4. 
c.  41)  are  to  be  **  deemed  to  extend,'*  have 
the  privilege  of  special  venue  and  notice  of 
action  conferred  by  section  19  of  the  Special 
Constables  Act  on  "persons  acting  in  the 
execution  of  this  Act  **  only  when  acting  in 
the  execution  of  the  Special  Constables  Act, 
and  not  when  acting  in  the  execution  of  other 
Acts,  e.g.  the  Contagious  Diseases  (Animals) 
Act,  1878.    Bryson  v.  Jlussell  (App.),  144 


statutory  costs :  double  costs ;  8  4'  ^  Vict. 


c.  100.  #.  105 :  order  LXV.  rule  1]— Order 
LXV.  rule  1  does  not  apply  to  costs  which 
are  given  by  a  statute  as  a  matter  of  right. 
Ilasker  v.  Wood  (App.),  419 
In  an  action  brought  for  anything  done  in 
pursuance  of  8  ic  9  Vict.  c.  100,  a  successful 
defendant  is  entitled  to  double  costs  as  a 
matter  of  right.    Ibid. 

stay  of  execution  for  costs :  appeal  to'  tke 

house  of  lords :  special  circumstances'] — The 
Court  will  not  stay  execution  for  costs,  pend- 
ing an  appeal  to  the  House  of  Lords,  upon 
payment  into  Court  of  the  amount,  without 
the  inability  of  the  respondent  to  repay  the 
amount  or  other  special  circumstances  being 
shewn.    Barker  v.  Larery  (App.),  241 

taxation  of  costs :   party  litigating  as  a 

pauper:  allowance  of  coMts  to,  when  success- 
ful: rules  of  court,  1883,  order  XVI.  rules 
24  to  31  ;  order  ZXT.]— A  party  who  is  ad- 
mitted to  sue  or  defend  as  a  pauper  is  en- 
titled, if  successful  after  trial  with  a  jury,  no 
special  order  having  been  made  by  the  Court 
or  Judge,  to  be  allowed  on  taxation  such 
costs  as  he  has  become  liable  to  pay.  He  will 
therefore  be  allowed  his  solicitor's  costs  out 
of  pocket,  but  not  counseFs  fees  or  solicitor's 
profits.  Affirming  the  Queen's  Bench  DivlBion, 
a  a//>,  p.  3 1 2.    Carson  r.  l^ckcrsgill  (App. ),  4 84 

^-^  writ  of  mandamus :  return  of  obedience : 
right  to  plead  to :  9  Anne,  c.  25,  Revised 
Statutes,  c,  20,  Iluff. :  46  Ac  47  Vict.  c.  49 : 
Bulcs  of  Court,  1883,  Order  LIN.  rule  9; 
Order  LXVIII.  rule  1  ;  Order  LXXII.  rule  2. 
lleg.  V.  Tke  Justices  of  Staffordshire  (M.C. 
17),  173 

See  Bankruptcy  ;  Landlobd  and  Tsn- 

AMT. 

PrtforeiiM — undue.    See  Railway. 
_  See  Composition  Dkbd, 
PrMeriptioa  Aet    See  Easbmbnt. 
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QUEEN'S  BENCH  DIVISION. 


[N.S. 


Principal  and  Agent — UockbroJter :  purchase  of 
hank  shares  :  omission  to  specif  jf  numbers  :  void 
contract :  payment  by  stockbroker  on  foot  of  void 
contract  under  presture  of  rules  and  regula- 
tions  of  stock  earchange :  Leefnan*s  Act  (30  ^*  31 
l^ct.  c.  29),  #.  1] — The  plaintiffs,  who  were 
stockbrokers  and  members  of  the  London 
Stock  Exchange,  having,  at  the  request  of 
the  defendant,  purchased  upon  the  Stock 
Exchange  certain  bank  shares,  which  the  de- 
fendant afterwards  refused  to  accept  and 
pay  for,  on  the  ground  that  there  was  no 
valid  contract  of  sale  of  the  shares  by  reason 
of  the  provisions  of  Lceman's  Act  (30  &  31 
Vict.  c.  29),  were  obliged,  in  accordance  with 
the  rules  and  regulations  of  the  Stock  Ex- 
change, and  to  avoid  expulsion  from  the 
Stock  Exchange,  to  complete  the  purchase 
of  and  pay  for  the  bank  shares : — Ileld^  that 
the  plaintiffs  having  been  employed  to  act 
for  the  defendant  according  to  the  specific 
rules  and  regulations  of  the  Stock  Exchange, 
were  entitled  to  recover  from  the  defendant 
the  price  of  the  bank  shares,  together  with 
commission,  &c.,  as  for  money  paid  and  work 
done  by  them  for  the  defendant.  Seynumr  v. 
Bridge,  347 

Bead  v.  Anderson  (53  Law  J.  Rep.  Q.B.  532  ; 
Law  Rep.  13  Q.B.  D.  779)  foUowed.  Ibid. 

contract  for  purchase  of  hank   shares : 

contract  void  under  SO  Vict.  c.  29.  s.  1  .* 
custom  of  stock  exchange :  ignorance  of  on 
part  of  principal :  liability  of  principal  to 
indemnify  agent] — A  principal  who  employs 
a  stockbroker  to  purchase  bank  shares  for 
him  is  not  bound  by  the  custom  of  the 
Stock  Exchange  to  disregard  the  proA'isions 
of  Leeman*s  Act  (30  Vict.  c.  29.  s.  1)  if 
he  is  in  fact  ignorant  of  the  custom :  for  a 
custom  must,  in  order  to  bind  a  person  who 
is  ignorant  of  it,  be  reasonable,  and  it  must 
not  chuige  the  character  of  the  contract 
directed  to  be  entered  into.  Perry  v. 
JBamett  (App.),  466 

The  defendant  directed  the  plaintiffs,  who  were 
stockbrokers  at  Bristol,  to  buy  for  him  on 
the  London  Stock  Exchange  certain  bank 
shares.  The  plaintiffs  bought  the  shares 
through  their  London  agents,  and  sent  the 
defendant  the  contract-note,  which,  according 
to  the  usage  and  practice  on  the  Stock  Ex- 
change, did  not  contain  the  numbers  of  the 
shares,  as  required  by  30  Vict.  c.  29;  and 
the  defendant  refused  for  that  reason  to 
accept  or  pay  for  the  shares.  By  the  rules  of 
the  Stock  Exchange,  a  member  who  does  not 
fulfil  his  contracts  is  expelled,  and  no  appli- 
cation to  annul  a  contract  is  entertained 
unless  fraud  or  misrepresentation  is  alleged. 
The  London  brokers  accordingly  paid  for  the 
shades,  and  the  Bristol  brokers  repaid  them 
and  sued  the  defendant  to  recover  the  money 
thus  paid.  The  defendant  did  not  know  of 
the  custom  to  disregard  the  provisions  of  30 
Vict.  c.  29  which  makes  a  contract  not  made 


in  accordance  with  it  void : — Ssld,  that  the 
plaintiffs  were  not  entitled  to  recover  the 
money  paid,  as  the  defendant  did  not  in  fact 
know  of  the  custom;  that  knowledge  of  a 
custom  which  was  not  reasonable  could  not 
be  imputed  to  him;  and  that  what  he  had 
authorised  the  plaintiffs  to  do  was  to  make 
a  valid  contract,  and  not  one  which  oould 
not  be  enforced  in  law.  Ibid. 
Decision  of  Gbovb,  J.  (ante,  p.  351)  affirmed. 
Ibid. 


contract:  wagering:  agent  commissioned 


to  make  bets :  right  ef  principal  to  recoeer 
money  so  received  by  agent:  8  ij'  9  Jlct.  e, 
109.  «.  18]— The  plaintiff  employed  the  de- 
fendant to  make  bets  for  him  upon  com- 
mission. The  defendant  having  done  so 
received  from  the  losers  money  in  respect  of 
bets  so  made  which  were  won  by  him.  The 
plaintiff  claimed  this  money  from  the  defen- 
dant, but  the  defendant  refused  to  pay  it  on 
the  ground  that  it  was  money  won  upon 
a  wager,  and  therefore  that  the  plaintiff  could 
not  recover,  in  consequence  of  the  provisions 
of  8  Ac  9  Vict.  c.  109.  s.  16  i—Held,  that  the 
plaintiff  was  entitled  to  recover ;  that  the  de- 
fendant had  received  the  money  for  the  use  of 
the  plaintiff ;  that  the  provisions  of  8  &  9  Vict, 
c.  109.  s.  18  only  apply  to  the  original  con- 
tract between  the  two  persons  who  make  a 
bet,  and  that  they  do  not  make  void  a  con- 
tract such  as  that  which  the  plaintiff  had 
made  with  the  defendant.  JSridger  v.  Savage 
(App.),  464 

Beeston  v.  Beeston  (45  Law  J.  Rep.  Exch.  230) 
approved.    Ibid. 

Beyer  v.  Adams  (26  Law  J.  Rep.  Ghana  841) 
overruled.    Ibid. 

See  Company. 


Priority.    See  Company. 

PrlTilege.    See  Pbacticb. 

Probate  Bnty.    See  Revenue. 

Profits.    See  Income  Tax. 

Prohibition  — jurisdiction:  cause  of  action: 
mayor's  court  act  {20  J^  21  Vict.  r.  clvii.), 
s,  12] — An  agreement  for  the  sale  of  a  lease 
and  the  goodwill  of  a  business  in  Surrey  was 
made  orally  between  the  parties.  Afterwaids 
the  terms  so  agreed  upon  were  put  into  writ- 
ing, the  document  being  drawn  up  in  dupli- 
cate. One  counterpart  was  signed  by  the  de- 
fendant outside  the  jurisdiction,  and  the  other 
subsequently  signed  by  the  vendor  within  the 
jurisdiction  of  the  Mayor's  Coort,  where  the 
deposit  was  paid,  and  where  the  docoments 
were  also  exchanged.  The  vendea,  hanog 
failed  to  pay  50/.,  balance  of  the  pnrdiase- 


Vol.  54.]  INDEX. 

ProhibitloB  (oontinned) — 

money,  was  sued  in  the  Mayor's  Ck)urt  by  the 
vendor : — Heldr  that,  on  the  signature  by  the 
defendant,  the  plaintiff's  cause  of  action  was 
complete;  that  no  part,  therefore,  of  the 
cause  of  action  arose  within  the  jnrisdiction, 
and  that  a  writ  of  prohibition  most  issae. 
Alderton  t.  Archer,  12 

Safford  hundred  court :  jwritdiction  :  Sal' 

ford  hundred  court  of  record  act,  1868  (31  4" 
82  Viat,  o,  czxx.),  #.  7]— A  defendant  in  an 
action  in  the  Salford  Hundred  Court  who 
has  not  objected  to  the  jurisdiction  of  that 
Court  in  his  defence,  as  provided  by  section  7 
of  the  Salford  Hundred  Court  of  Record  Act, 
1868,  cannot  after  judgment  has  been  re- 
covered agunst  him  in  that  Court  obUun  a 
writ  of  pr^bition  on  the  ground  of  want  of 
juriBdiction.     Chadtcich  v.  Ball  (App.),  896 

Oram  v.  Breary  (46  Law  J.  Rep.  Bzoh.  481 ; 
Law  Rep.  2  £z.  D.  346)  overruled.    Ibid. 


Sec  Emplotbbs*  Liability  Act. 

Proof.    See  Bankruptcy. 

ProoaoutioB.    See  Cbiminal  Law. 

PabUe  Health  Aet,  1876  (38  ^  39  rxct,  e,  55), 
M.  179,  180,  ar^  308 ;  eompcfisation  for  dam- 
age tnttained  hy  the  exercise  of  t/ie  poreerf  of 
the  act:  arbitration:  dispute  as  to  liahilitjf 
and  as  to  amount :  order  in  fchich  questions 
are  to  be  decided] — A  person  who  claims  com- 
pensation for  damage  sustained  by  reason  of 
the  exercise  of  the  powers  of  the  Public 
Health  Act,  1875,  is  entitled  under  section 
308  to  have  the  amount  of  compensation  de- 
termined by  arbitration  in  the  manner  pro- 
vided by  that  Act,  even  though  a  dispute 
exists  as  to  the  liability  of  those  from  whom 
he  seeks  to  recover  compensation;  and  the 

Erior  determination  of  tlutt  question  of  lia- 
ility  is  not  a  condition  precedent  to  the 
claimant's  right  to  go  to  arbitration  to  settle 
the  amount.  The  Brierley  Bill  Local  Board 
V.  PearsaU  (H.L.),  26 

(38  ^  39  VxH.  e.  55),  u.  174  and  193: 

local  fforemment:  contract  with  urban  au- 
thoritjf  for  amount  exceeding  60/..*  contract 
not  under  seal:  confirmation  under  seal  before 
completion  of  contract :  qfieer  of  local  au- 
thoritjf  interested  in  contract  made  mth  local 
authority :  validitjf  of  contraef} — It  is  com- 
petent lor  an  urbEm  authority,  honestly  and 
for  the  advantage  of  their  district,  to  confirm 
under  their  seal  a  previous  contract  not  under 
seal  for  an  amount  exceeding  50/.  before  such 
contract  Is  completely  executed,  so  as  to 
render  the  contract  valid  within  section  174 
of  the  Public  Health  Act,  1876.  MeUiss  v. 
The  Shirley  and  Freemantle  Local  Board  of 
Health,  ¥^ 


A  contract  not  under  seal,  made  by  an  urban 
authority,  whereof  the  value  or  amount  in 
fact  exceeds  50/.,  is  Invalid  by  reason  of  sec- 
tion 174  of  the  Public  Health  Act,  1876,  not- 
withstanding that  at  the  time  of  entering 
into  the  contract  it  was  uncertain  what  would 
be  the  value  or  amount  of  the  contract  when 
executed.    Ibid. 

Eat&n  V.  Basker  (60  Law  J.  Rep.  Q.B.  444 ; 
Law  Rep.  7  Q.B.  D.  529)  distinguished.   Ibid. 

A  contract  made  with  a  local  authority  is  not 
rendered  void  under  section  193  of  the  Public 
Health  Act,  1875,  by  reason  that  an  officer  or 
servant  of  the  local  authority  is  concerned  or 
interested  in  the  contract.    Ibid. 


—  (38  4-  39  Vict,  e,  55),  ss.  160  and  174.' 
local  government :  scfoerivg,  J^c,  street :  lia- 
bility of  owner  of  premises  tibutting  on  street : 
ivorh  done  by  urban  authority  under  contract : 
contract  not  under  seal]^lt  is  no  defence  to 
an  action  by  an  urban  authority  to  recover 
from  an  owner  in  defiiult  under  section  160 
of  the  Public  Health  Act,  1876,  his  propor- 
tion of  expenses  of  paving,  kc,  a  road,  that 
the  work  was  done  for  the  authority  under  a 
contract  exceeding  in  amount  60/.,  and  that 
such  contract  was  not  under  seal  as  required 
by  section  174  of  the  Act.  The  Bournemouth 
Commissioners  {The  Urban  Sanitary  Authority 
for  the  District  of  Bournemouth)  v.  Watts,  93 

•^  (38  k  39  Vict.  c.  55),  8. 150 :  paving  street : 
apportionment  of  expenses:  premises  sepa- 
rated from  street  by  wall :  land  "  fronting, 
adjoining,  or  abutting  on  street."  Lightbound 
V.  The  Higher  BeHngton  Local  Board  (M.C. 
130),  539 


—  (38  4'  39  Vict,  c,  55),  s.  193 ;  penal  action  : 
officer  if  board :  "interested  in "  a  contract : 
sharehMer  in  contracting  company'] — A  clerk 
to  a  district  local  board  under  tne  Public 
Health  Act,  1875,  who  is  a  shareholder  in  a 
gas  company  which  supplies  gas  in  the  district 
at  so  much  a  lamp  paid  by  the  local  board 
pursuant  to  a  resolution  of  the  board,  is  an 
officer  "  interested  in  *'  a  contract  made  with 
the  board  for  the  purposes  of  the  Act,  and 
is  liable  to  penalties  under  section  193  of  tbo 
Act.     Todd  V.  Bobinson  (App.),  47 


(38  k,  39  Vict,  c  5o),  ss.  116  and  117: 


meat  seized  and  condemned  as  unsound : 
liability  of  owner  to  penalty :  evidence  that 
meat  was  wrongly  condemned.  Waye  v. 
Thompson  (M.C.  140),  603 


Publie  PoUey.    See  Contract. 


Qvit— notice  to.    See  L andlobd  and  Txnakt 


QUEEirS  BENCH  DIVISION. 


[N.S. 


Bailway  Compvij— carrier  :  eantraet :  effect  of 
eanditiotu  and    time  bills :   exemption  from 
UabiUty :  through   eommunication:    want  of 
punetualUff  :  damage$] — The    plaintiff   took 
four  third  class  tickets  at  the  defendants' 
station  at  Durham  bj  the  2.11  p.m.  train  for 
Belfast    ria    Leeds,    Midland,   and    Barrow, 
which  was  printed  on  the  tickets,  and  it  was 
farther  stated  that  they  were  "  issued  subject 
to  regalations  in  time  table."    At  the  end  of 
the  time  bills  there  were  a  nnmber  of  pages 
entitled  '*  Connection  with  other  railways,** 
and  one  of  sach  pages  was  printed  *'  Through 
communication  between  the  North-Eastem 
Line    and    Ireland,   Belfast  ria   Leeds    and 
Barrow,"  from  which  it  appeared  that  the 
2.U  p.m.  train  should  arrive  at  Leeds  at  4.45, 
and  leave  there  at  5.10  by  the  Midland  Com- 
pany's line.    The  Midland  Company's  station 
at  Leeds  adjoins  the  North-Eastem  station, 
but  is    a  separate  building.    The  train  by 
which  the  plaintiff  and  his  family  travelled 
did  not  reach  Leeds  till  5.22,  or  thirty-seven 
minutes  late,  and  the  Midknd   Company's 
train   having   left  at  the  proper  time,  the 
plaintiff's  family  were  unable  to  proceed  to 
Bel&st  that  night,  and  were  compelled  to  put 
up  at  an  hotel  at  Leeds.    The  conditions  in 
the  defendants'  time  tables  comprised  the 
following : — "The  hours  stated  in  these  time 
tables  are  appointed  as  those  at  which  it  is 
intended,  as  far  as  circumstances  will  permit, 
the  passenger  trains    should  arrive  at  and 
depart  from  the  several  stations;  but  their 
departure  or  arrival  at  the  times  stated,  or  the 
arrival  of  any  train  passing  over  any  portion 
of  the  company's  lines  in  time  for  any  nomi- 
nally corresponding  train  on  any  other  por- 
tion of  their  lines,  is  not  guaranteed;  nor 
will  the  company,  under  any  circumstances, 
be  held  responsible  for  delay  or  detention, 
however   occasioned,    or   any    consequences 
arising  therefrom.    The  issuing  of  tickets  to 
passengers  to  places  off  this  company's  lines 
is  an  arrangement  made  for  the  greater  con- 
venience of  the  public ;  but  the  company  will 
not  be  held  responsible  for  the  non-arrival  of 
this  company's  own  trains  in  time  for  any 
nominally  corresponding  train  on  the  lines  of 
other  companies,  nor  for  any  delay,  detention, 
or  other  loss  or  injury  whatsoever  which  may 
arise  therefrom,  or  off  their  lines."    In  an 
action  brought  in  the  County  Court  to  re- 
cover the  expenses  to  which  the  plaintiff  had 
been  put  by  an  alleged  breach  of  contract  on 
the  part  of  the  defendants,  the  County  Court 
Judge  held  that  there  was  an  implied  con- 
tract that  the  defendants  would  use  reason- 
able efforts  to  ensure  punctuality,  and  that 
the  defendants  had  failed  to  shew  that  the 
delays  arose  from  no    want    of   reasonable 
efforts;   accordingly  he  gave  judgment  for 
the  plaintiff  for  the  amount  claimed  :—JleJd, 
upon  appeal  to  the  Divisional  Court,  that  the 
judgment  given  in  the  County  Court  must  be 
reversed,  inasmuch  as  the  conditions  formed 


part  of  the  ooniiact,  and  the  true  constnictioii 
of  such  oonditions  was  that  the  defendanta 
refused  to  guarantee  the  ponctoality  of  thar 
trains  according  to  the  times  mentioned  in  the 
tables,  from  whatever  cause  the  in^golarity 
or  want  of  punctuality  might  arise.  MeQtrtmm 
V.  The  XorthrEoitern  jRailtMf  Co^  441 


contract   to  carry   hy 


.     ,  trmiM  amd 

boat :  "  friiuf,  weather,  and  tii 
notice  of  gpecial  purpoeee  :  meatmre  of  dawuife  : 
hu  of  market :  deterioration] — ^Two  consign- 
ments cf  fish  for  transport  by  special  train 
and  tidal  boat  from  London  ria  Folkestone 
to  Boulogne  were  made  to  a  railway  company 
who  advertised  special  trains  and  boats  at 
special  rates  subject  to  the  conditions  con- 
tained in  their  tables.  One  of  these  condi- 
tions was  that  the  company  would  not  be 
answerable  for  loss  occasioned  by  the  trains 
or  boats  not  starting  or  arriving  at  the  time 
specified ;  and  another  that  the  boats  staited 
"wind,  weather,  and  tide  permitting.'*  In 
each  case,  on  arrival  at  Folkestone,  it  was 
found  that  it  was  not  prudent  to  load  the  fish 
on  the  tidal  boat  owing  to  the  state  of  the 
weather,  and  the  fish  h^  to  be  sent  in  the 
cargo  boat,  in  consequence  of  which  the  Paris 
train  at  Boulogne  was  missed  and  the  fish 
delayed  for  twenty-four  hours,  and  deterio- 
rated, besides  losing  the  market  i^Held,  that 
there  was  no  absolute  guaranty  that  the  fish 
would  go  by  that  particular  train  and  boat, 
but  that  it  was  for  the  jury  to  say  whether 
under  the  circumstances  the  defendants  had 
been  guilty  of  negligence  or  whether  they 
had  substantially  fulfilled  their  contract. 
Held  alto,  that,  in  estimating^  the  damages, 
the  loss  of  the  market  in  Paris  by  the  non- 
arrival  of  the  fish  at  Boulogne  in  time  to 
catch  the  train  for  Paris  was  not  to  be  taken 
into  account.  IIajee$  <f*  Son  v.  The  South 
Eattem  Jtail.  Co.,  1 74 

"jHiMtengcr  trains**:  contract  with  land- 

owner  to  stop\—k.  proprietor  of  land  in  Scot- 
land granted  to   a   ntilway  company  at  a 
nominal  feu  rent  a  piece  of  ground  for  the 
erection  of  a  station  at  C.    The  feu  charter 
contained  a   provision  that  all  **  passenger 
trains  **  should  regularly  stop  at  the  station 
to  be  erected.    The  company  subsequently 
claimed  the  right  to  run  through  without 
stopping  trains  of  the  following  tluree  de- 
scriptions : — 1.  Special  excursion  trains  not 
advertised  as  running  regularly  in  the  com- 
pany's   time    tables;    2.  Trains    known   as 
Queen's  Messenger  trains ;  3.  Trains  known 
as  Post  Office  trains.    Queen's  Messenger  and 
Post  Office  trains  were  run  only  while  the 
Queen  was  at  Balmoral,  by  arrangement  with 
the  Home  Office  and  Post  Office  respectively, 
who  paid  the  company  subsidies.    They  were 
advertised  in  the  company's  time-tables,  and 
conveyed  passengers  other  than  those  going 
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to  and  from  Balmoral.  There  was  no  stipn- 
lation  in  the  contracts  with  the  Home  Office 
and  Post  Office  that  the  trains  should  not  stop 
at  C. — Held,  reversing  the  decision  of  the 
Court  of  Session,  that  the  Queen's  Messenger 
trains  and  Post  Office  trains  were  *'  passenger 
trains,"  and  were  bound  by  the  contract.  But 
Held  by  the  Earl  of  Selborne,  L.C,  Lord 
Watson,  and  Lord  FitzGkrald  (^diisen- 
tiente  Lord  Bramwell),  that  the  contract 
did  not  apply  to  the  special  excursion  trains. 
Sir  R.  Burnett,  Baronet,  v.  T/ie  Great  North 
of  Scotland  Rail,  Co.,  631 


the    railway »   eJauset    conMlidation    act. 


1845  (8  ^-  9  ^u*t  c.  20),  #.  90  .-  gronping  of 
rata:  undue  jrrefertnce :  action  for  over* 
charges  :  railway  and  eanal  trqffio  act,  1854 
(17  /jr  18  Met,  c.  31),  M.  2,  3,  and  6]— No 
action  can  be  maintained  for  a  breach  of  sec- 
tion 2  of  the  Railway  and  Canal  Traffic  Act, 
1854,  for  the  word  *•  proceeding  "  in  section  6 
of  that  Act  includes  action,  and  the  only 
remedy  is  that  given  by  section  3.  The 
Manchester,  Sht'ffield,  and  Lincolnshire  Bail, 
Co,  v.  The  Denary  Main  Colliery  Co.  (App.), 
103 

By  8  &  9  Vict.  c.  20.  s.  90,  railway  companies 
are  empowered  to  alter  or  vary  the  tolls  fixed 
by  their  Acts,  provided  that  all  such  tolls  be 
at  all  times  charged  equally  to  all  persons 
and  after  the  same  rate  in  respect  of  all 
passengers  and  of  all  goods  or  carriages  of 
the  same  description  and  conveyed  by  a  like 
carriage  *' passing  only  over  the  same  por- 
tion of  the  line  of  railway  under  the  same 
circumstances,  and  no  reduction  or  advance 
in  any  such  tolls  shall  be  made  either  di- 
rectly or  indirectly  in  favour  of  or  against 
any  particular  company  or  person  "  : — Held, 
that  this  section  empowers  a  railway  company 
to  vary  its  tolls  within  the  limits  s€t  by  its 
special  Act;  that  the  words  "passing  only 
over  the  same  portion  of  the  line  "mean  pass- 
ing between  the  same  points  of  departure 
and  arrival  and  passing  over  no  other  part  of 
the  line;  that  the  words  *< under  the  like 
circumstances'*  mean  under  like  circum- 
stances as  regards  the  services  performed  by 
the  railway  company  in  receiving,  carrying, 
and  delivering  the  goods ;  and  that  the  pro- 
hibition against  favour  shewn  to  any  parti- 
cular person  is  not  more  extensive  than  the 
equality  clause  which  precedes  it,  but  is  con- 
fined to  cases  in  which  goods  of  a  similar 
description  are  carried  only  between  the  same 
termini  and  under  the  same  circumstances. 
Ibid. 

A  railway  company  charged  one  uniform  set  of 
rates  for  the  carriage  of  goods  from  forty- 
eight  different  collieries  to  a  number  of  places 
lying  eastward  of  those  collieries,  so  that  D. 
whose  colliery  was  the  easternmost  of  these 
collieries  was  charged  the  same  as  other  per- 
sons whose  collieries  were  situated  farther 
west  and  whose    goods  were  consequently 
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carried  a  greater  distance  i^Held,  that  this 
did  not  constitute  a  breach  of  8  &  9  Vict, 
c.  20.  s.  90,  as  the  goods  carried  were  not 
carried  only  over  the  same  part  but  also  over 
other  parts  of  the  line.  Ibid. 
A  railway  company  carried  coals  for  D.  and  B. 
under  the  like  circumstances  as  regards 
trouble  and  cost  to  the  company,  and  charged 
B.  for  some  of  such  coals  less  than  it  charged 
D. : — Held,  that  if  D.  had  shewn  that  he  had 
sustained  pecuniary  loss  he  would  have  been 
entitled  to  damages;  but  that  D.  had  not 
shewn  any  circumstances  which  would  esta- 
blish that  the  railway  company  was  liable  to 
him  in  damages  for  sudi  breach  of  section  90. 
Ibid. 

: See  Carrier. 

Batei .    See  Railway  ;  Poor. 

Bealty  and  Personalty.    See  Revenue. 

Beeeipt  and  Aeeoptanee.    See  Sale  of  Qoods. 

BeoeivixLg  Order.    See  Bankbuptot. 

Eoeognitanoe.    See  Contkaot. 

Beferee.    See  Practice. 

Beferoaoe.    See  Practice. 

Beglttrar.    See  Bankruptcy  ;  County  Court. 

Begif  tration.  See  Bill  of  Sale  ;  Parliament. 

Bel«aM.    See  Annxhty. 

Bemalnder.    See  Easement. 

Bant    See  Income  Tax;  Landlord  and  Ten- 
ant. 

Be&t-cliarga.    See  Annuity. 

Beputad  OwnartUp.    See  Bankruptcy;  Bill 
of  Sale. 

Beitraint  of  Trade.    See  Injunction. 


BoTonno — income  tax:  life  assurance :  bonuses: 
"gains  and  profits"  :  5  4*  6  Viet,  c.  35.  sche- 
dule i>]— Two-thirds  of  the  surplus  of  receipts 
over  payments  in  respect  of  the  life  policies 
of  an  insurance  company  were  by  the  terms  of 
the  policies  payable  every  five  years  to  the 
policy  holders  by  wav  of  cash  payment,  re- 
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Bavenue  (continued) — 

duction  of  premiums,  or  addition  to  the  sum 
assured,  the  remaining  third  being  payable 
to  the  shareholders  after  deducting  the  ex- 
penses of  the  business: — Held,  by  Brett, 
M.R.,  and  Cotton,  L.J.  (Lindlet,  L.J.,  du- 
sentientif),  that  such  two-thirds  were  not 
"  gains  and  profits  "  assessable  to  the  income 
tax.  Last  v.  Tkc  London  Aauranee  Corpora- 
tion (App.),  4 

—  inhabited  house  duty:  exemption:  care- 
taker: servant  or  other  person:  41  Viet,  c,  15. 
s,  13,  suh'S,  2:  44  Vict,  c,  12.  s,  24]— The 
appellant  was  possessed  of  premises  which 
were  used  for  business  purposes  only.  A 
woman  resided  on  the  premises  as  caretaker, 
and  it  was  a  condition  of  her  employment 
that  her  son,  who  was  a  clerk  employed  else- 
where, should  sleep  on  the  premises  for 
increased  safety: — ffeld,  that  the  premises 
were  not  exempt  from  iii^abited  house  duty 
under  41  Vict.  c.  15.  s.  13,  sub-s.  2,  and  44 
Vict.  c.  12.  8.  24.     Weguelin  v.  Wyatt,  308 

—  probate  duty :  money  invested  in  land : 
order  of  lords  justices  in  lunacy  :  conveyance 
to  heirs  and  assigns:  intention  to  consider 
land  as  personalty'^ — By  order  of  the  Lords 
Justices  of  Appeal  sitting  in  Lunacy,  the 
accumulations  of  the  personal  estate  of  a 
lunatic  were  invested  in  the  purchase  of  land, 
and  conveyances  were  made  to  the  use  of 
the  committees  of  the  lunatic,  their  heirs 
and  assigns,  upon  trust  for  the  lunatic,  his 
executors,  administrators,  and  assigns;  cer- 
tain powers  of  leasing  and  sale  were  given 
to  the  committees,  and  declarations  were 
inserted  in  each  conveyance  that  the  pre- 
mises thereby  granted  were  to  all  intents 
and  purposes  to  be  considered  as  part  of 
the  personal  estate  of  the  lunatic: — Held, 
that  the  accumulations  so  Invested  were 
liable  to  probate  duty.  The  Attorney-  General 
y.  The  Marquis  of  Ailesbury,  324 

BeToriion.    See  Eabbment. 

B^Yiiion.    See  Pabliament. 

Bight  of  Waj.    See  Eabsment. 

BoyaltlM.    See  Income  Tax. 

Bole  of  Court.    See  Abbitbation. 
Salary.    See  Bankbuptct. 

Bale.    See  Gontbact  ;  Execution. 

Bale  of  Ctoods — contract :  delivery :  receipt  and 
aeceptanee  :  statute  of  frauds  (29  Car.  2.  o.  3), 
t.  17]— The  plaintiff  sold  to  the  defendant 


by  sample  certain  wheat,  which  was  pat  into 
a  barge  and  sent  to  the  defendant's  miU^  where 
it  arrived  in  the  evening,  and  on  the  following 
rooming  was,  by  order  of  the  defendant's  fore- 
man, ti^en  into  the  mill  and  there  examined 
with  the  sample.  The  defendant  then  re- 
jected it  as  not  being  equal  to  sample.  The 
wheat  was  put  back  into  the  barge  and  re- 
mained there  for  some  weeks,  when  it  was 
sold  by  order  of  the  Court.  It  was  not  the 
custom  at  the  defendant's  mill  to  examine 
wheat  whilst  it  was  in  the  barges.  In  an 
action  by  the  plaintiff  to  recover  damages 
from  the  defendant  for  not  accepting  the 
wheat,  the  jury  found  tiiat  it  was  equal  to 
sample  and  that  the  plaintiff  bad  acted 
reasonably: — ffeld,  that  there  was  evidence 
for  the  jury  of  acceptance  of  the  wheat  suffi- 
cient to  satisfy  section  17  of  the  Statute  of 
Frauds.  Paye  v.  Jdbryan  (App.),  434 
mhble  V.  6huyh  (38  Law  Times,  N.S.  206}  ap- 
proved and  followed.    Ibid. 

Balford  Hondred  Court.    See  Pbohibition. 

Salvage.    See  Ship  and  Shipping. 

Beotland— domicU  in.    See  Pbactigb. 

Seal— contract  under.    See  Public  Hbalth. 

Boeretary  of  Company.    See  Compant. 

Beouity  for  Coita.    See  Pbaotiob. 

Boparatton  Dood.    See  Husbako  and  Wifb. 

Boparato  Estate.  See  Bakkbuptot  ;  Hubband 
AKD  Wifb. 

Beparate  Vie.    See  Husband  akd  Wifb. 

Bequettrator.    See  Chubch  and  CLXBaT. 

Benrioe.    See  Pbacticb. 

Bet-oiH    See  Bankbuptct;  Pbacticb. 

Bettlement.    See  Bankbuptct. 

Bowers — commission  of  :  sea  wall :  frontager : 
liability  to  repair  ratione  tenura:  eadza- 
ordinaiy  storm :  burden  of  proof :  order  for 
costs  of  repairs:  oommi.smoners ;  owners  of 
back  lands :  interest  in  subject-matter.  JSey. 
V.  The  Commissioners  of  Sewers  for  the  LsveU 
ofFohHng  (M.C.  89),  401 

Shareholder.    See  Public  Hbaltr. 
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SluaM— transfer  of.  See  Bankbuptot  ;  Com- 
pany. 

—  See  GoMPAKY. 

Shelley's  Case— role  in.    See  Will. 
Sherilt    See  Execution;  Intebplbadeb. 

Ship  and  Shipping— (Ul  of  lading :  indnnement 
h^  way  of  teourity  :  transfer  of  property  in 
goodi :  UaHlity  of  indorsee  for  freight:  HIU 
of  lading  aet  (18  <J*  19  lurt,  o.  Ill),  $.  1]— 
Where  the  owner  of  goods  at  sea  indorsed 
the  bill  of  lading  in  blank  to  secure  an  ad- 
Tance,  intending  that  the  indorsement  should 
operate  merely  as  a  pledge,  **  the  property  in 
the  goods  did  not  pass''  to  the  indorsee, 
within  the  meaning  of  18  &;  19  Vict.  c.  111. 
B.  1,  so  as  to  render  him  liable  in  an  action 
by  the  shipowner  for  the  freight — 8o  held, 
reversing  the  judgment  of  the  Court  of  Ap- 
peal.   Sewell  V.  Burdiek  (H.L.),  156 

SembU  {per  Lobd  Blackbubn),  an  assignee 
of  a  bill  of  lading  by  way  of  mortgage  is  not, 
as  such,  liable  to  be  sued  for  the  freight. 
Ibid. 

Per  the  LOBO  Chakcellob,— The  indorsee  by 
way  of  security,  though  not  having  "  the  pro- 
perty '*  passed  to  him  absolutely  and  for  all 
purposes  by  the  mere  indorsement  and  de- 
livery of  the  bill  of  lading  while  the  goods 
are  at  sea,  has  a  title  by  means  of  which  he 
is  enabled  to  take  the  position  of  full  pro- 
prietor upon  himself,  with  its  corresponding 
burdens,  if  he  thinks  fit ;  and  he  actually  does 
so  as  between  himself  and  the  shipowner  if 
and  when  he  claims  and  takes  delivery  of  the 
goods  by  virtue  of  that  title.    Ibid. 

JiSgment  in  The  Freedom  (38  Law  J.  Rep. 
Adm.  25 ;  Law  Bep.  3  P.C.  594)  observed  upon. 
Ibid. 

—  ckaHer-party :  arrtffol  at  loading-plaee  by 
a  certain  date:  eondition  precedent:  **ex' 
cepted  perils** :  misdirection] — By  a  charter- 
party  it  was  agreed  that  a  steamer  should 
proceed  to  three  safe  loading  places  between 
0.  and  M.  as  ordered,  and  proceed  with  cargo 
to  H.  or  L.  (dangers  and  accidents  of  the  seas 
excepted).  Then  followed  this  proviso — 
^  Should  the  steamer  not  be  arrived  at  first 
loading  port  free  of  pratique  and  ready  to 
load  on  or  before  a  certain  day,  charterers 
have  the  option  of  cancelling  or  confirming 
this  charter-party.'*  The  vessel  arrived  off 
the  first  loading  port  two  days  before  the  day 
named,  but  the  sea  and  weather  prevented 
any  communication  with  the  shore,  and  she 
was  unable  to  get  pratique  on  the  day  named 
in  the  charter-party,  but  was  compelled  by 
stress  of  weather  to  put  into  V.,  where  the 
charterers'  agent  cancelled  the  charter-party : 
—ffeldf  that  the  arrival  of  the  steamer  at  the 


first  loading  place  free  of  pratique  by  the 
day  named  was  a  condition  precedent,  the 
non-fulfilment  of  which  entitled  the  char- 
terers to  exercise  the  option  of  cancelling  the 
charter-party ;  and  that  the  clause  excepting 
dangers  and  accidents  of  the  seas  applied 
only  to  the  voyage.  Mold  further,  that  it  is 
not  misdirection  for  the  Judge  to  tell  the 
jury  his  own  opinion  on  the  issue  before  them. 
Smith  V.  DaH  ^  Sans,  121 

^  charter-party  :  bill  of  lading :  incorpora- 
tion of  terms  of  charter-party:  inconMcnt 
clauses:  freight:  /i^n]— Certain  goods  were 
shipped  on  board  the  defendant's  ship  under 
a  biU  of  lading  by  which  they  were  made 
deliverable  at  the  port  of  discharge  to  the 
plaintiffs,  the  consignees,  the  freight  to  be 
payable  on  delivery  at  the  rate  of  22<.  6d.  per 
ton,  and  all  other  expenses  were  to  be  borne 
by  the  receivers,  "and  other  conditions  as 
per  charter-party."  The  charter-party,  which 
provided  for  payment  of  freight  at  the  rate 
of  XL  lis.  3d,  per  ton,  contained  a  clause 
giving  the  shipowner  "an  absolute  lien  on 
the  cargo  for  freight,  dead  freight,  demurrage, 
lighterage  at  port  of  discharge,  and  average." 
There  was  a  further  clause  under  which  the 
captain  was  to  sign  bills  of  lading  at  any  rate 
of  freight, "  but  should  the  total  freight  as 
per  bills  of  lading  be  under  the  amount  esti- 
mated to  be  earned  by  this  charter,  the  cap- 
tain to  demand  payment  of  any  difference  in 
advance."  When  the  ship  arrived  at  the  port 
of  dischaige,  the  shipowner  claimed  payment 
of  the  freight  specified  in  the  charter-party, 
and  the  plaintiffs,  the  consignees,  in  order  to 
obtain  delivery  of  the  cargo,  which  had  been 
detained  by  the  defendant  under  sections  193 
and  194  of  the  Mersey  Docks  Acts  Consolida- 
tion Act,  1858,  were  compelled  to  pay  the 
difference  between  the  freight  specified  in 
the  bill  of  lading  and  the  charter-party  freight. 
In  an  action  to  recover  the  amount  so  paid, — 
JSeld^  that  the  shipowner  had  no  right  of  lien 
for  the  charter-party  freight,  inasmuch  as  the 
clause  in  the  charter-party  as  to  the  payment 
of  freight  was  inconsistent  with  the  contract 
as  to  the  payment  of  freight  contained  in  the 
bill  of  lading,  and  therefore  could  not  be 
incorporated  into  the  bill  of  lading,  and  that 
the  plaintiffs  were  only  liable  for  the  amount 
of  freight  specified  in  the  bill  of  lading. 
Gardner  Jf"  Sons  v.  Trechmann  (App.),  615 

.*—  eharter'partv :  time  policy :  inswranec  of 
chartered  freight:  esrtcnt  and  duration  of 
rish:  lidbiUty  of  undermitery-The  plAmti&B 
were  owners  of  a  vessel  which  they  char- 
tered, on  certain  terms  as  regards  payment  of 
freight,  for  six  months  from  the  2l8t  of 
March,  1881,  with  the  option  to  the  charterers 
of  extending  the  time  for  a  period  of  three  or 
six  months.  Clause  6  of  the  charter-party 
provided  that  in  the  event  of  loss  of  time  by 
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Bhip  uid  Shipping  (continued) — 

oolliBion,  whereby  the  vessel  was   rendered 
incapable  of  proceeding  for  more  than  forty- 
eight  working  hours,  payment  of  hire  was  to 
cease  until  such  time  as  she  was  again  in  an 
efficient  state  to  resume  her  voyage.     On  the 
4th    of   April,   1881,  the  plaint itfs    insured 
against  loss  of  freight  with  the  defendant  **at 
and  from  and  for  and  during  the  space  of  six 
calendar  months,  from  the  15th  of  April  to 
the  Hth  of  October,  1881,"  defendant  **  to  pay 
only  loss  of  hire  which  may  arise  in  clause  6 
of  charter-party  for  accidents  occurring  be- 
tween   the   15th  of  April  and  the   14th  of 
October."    On  the  27th  of  June,  1881,  the 
vessel,  whilst  on  a  voyage,  struck  something 
soft  with  her  bottom,  but  was  able  to  pro- 
ceed on  her   voyage,  and  it   was  not  until 
the  18th  of  November,  when  the  vessel  ar- 
rived at  Liverpool,  that  it  was  discovered  that 
she  required  considerable  repairs  owing  to 
damage  admittedly  caused  by  the  accident 
in  June.    The  charterers,  who  had  exercised 
their  option  of  continuing  the  charter  until 
the  21st  of  December,  thereupon  gave  notice 
to  the  plaintiffs  discontinuing  the  hire  until 
the  vessel  was  in  a  fit  state  to  resume  em- 
ployment, which  she  never  was  until  the  end 
of  December.     The  plaintiffs  having  sought 
to   make   the   defendant  liable    under  the 
terms  of  the  policy  for  loss  of  hire  during 
the  charter  in  respect  of  the  accident  which 
occurred   in   June, — Held^    upon   the  above 
facts,  that  there  had  been  no  loss  of  time  by 
collision  such  as  would  justify  the   refusal 
of  the  charterers  to  pay  freight;  and  that, 
even  if  there  was,  the  defendant's  liability 
was  confined  to  loss   of  chartered    freight 
between  the  16th  of  April  and  the   14th  of 
October,  and  could  not  be  extended  so  as  to 
include  loss  of  hire  which  only  occurred  after 
the  expiration  of  that  time.    Hough  ^  Co.  v. 
Head,  294 

'  demurrage:  charter-party:  eonttrtwtion : 
'*nich  ready  quay  berth  at  ordered  by  choT' 
terert " ;  failure  of  ohaHerert  to  provide  quay 
berth"] — A  charter-party  contained  a  clause 
that  the  plaintiffs'  ship  should  load  a  complete 
cargo  at  T.  and  then  proceed  to  London  or 
Tyne  Dock  *<to  such  ready  quay  berth  as 
ordered  by  charterers,"  and  there  deliver  to 
the  affreighters  or  assigns ;  demurrage  to  be 
at  the  rate  of  30Z.  per  running  day.  On  arrival 
of  the  ship  at  the  Millwall  Docks,  London,  a 
delay  occurred  by  reason  of  there  being  no 
quay  berth  ready  to  receive  her.  She  dis- 
charged part  of  the  cargo  into  lighters,  and 
the  remainder  when  she  got  into  a  quay  berth. 
The  plaintiffs  claimed  a  lien  on  the  cargo  in 
respect  of  such  delay,  and  deposited  the  cargo 
with  the  dock  company  with  notice  not  to  de- 
liver the  same  nntU  payment  of  the  amount 
claimed.  The  defendants,  who  were  the 
owners  of  the  cargo  by  virtue  of  certain  de- 
livery orders  from  the  charterers  or  their 
assigns,  claimed  delivery  of  the  cargo,  and 
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having  paid  to  the  company  the  amount 
claimed  by  the  plaintiffs  gave  the  compaoy 
notice  not  to  part  with  the  same  as  they  dis- 
puted the  plaintiffs'  lien: — Held,  that  the 
defendants  were  liable  for  the  amount 
claimed,  as  the  word  "  ready"  was  introduced 
into  the  charter-party  for  the  protection  of 
the  plaintiffs,  and  that  the  defendants  were 
in  the  same  position  as  the  charterers,  who 
under  the  charter-party  were  bound  to  name 
a  quay  berth  to  receive  the  ship  as  soon  as 
she  was  ready  to  proceed  there.  Harris  v. 
Jaeobtf  Mareus  4*  (^'O'  (App.),  492 


general  average  :  contract  binding  on  Bkip^ 


owneri:  liability  of  cargo-omner$  to  eoniribu- 
tion  :  authority  of  matter] — A  shipowner  who 
has  paid  a  salvage  clsdm  without  action 
brought  by  the  salvors  may  maintain  an 
action  for  general  average  oontribntion 
against  the  owner  of  the  cargo.  But  in  such 
suit  the  fact  that  the  shipowner  had  by  con- 
tract made  by  himself  or  his  master  become 
bound  to  pay  the  sum  actually  paid  is  not 
conclusive  as  to  the  whole  amount  being 
chargeable  to  general  average.  It  is  a  ques- 
tion of  fact  to  be  decided  at  the  trial  whether 
any,  and,  if  any,  what  sum  is  chargeable. 
Anderton,  Tritton  Jf-  Co.  v.  Ths  Ocean  Steam- 
$hip  Co.  (H.L.),  192 


—  general  average  :  port  of  refuge  :  exptnte  of 
reloading  cargo] — A  vessel  having  suffered  a 
particular  average  loss,  the  captain,  acting 
properly  for  the  safety  of  the  common  adven- 
ture, put  into  a  port  of  refuge  and  unloaded 
the  cargo.  The  vessel  was  then  repaired,  re- 
loaded, and  completed  her  voyage: — Held 
(affirming  the  decision  of  the  Court  of  Ap- 
peal), that  the  expense  of  reshipping  the 
cargo  was  not  chargeable  to  general  average. 
Svensden  v.  WdUaee  Brothers  (H.L.),  497 

Whether  the  expenses  incurred  for  pilotage  and 
other  charges  in  leaving  port  were  the  sub- 
ject of  general  average  was  not  decided.  Ibid. 


—  iniurance :  mutual  imuranee :  $hip$  intmred 
without  a  itamped  policy :  ettoppel :  30  Viet. 
0. 23  M.  7  and  9  ;  39  11^.  e.  6.  :  2]— Where 
a  member  of  a  mutual  insurance  compaoy, 
afterwards  converted  into  a  limited  company, 
has  vessels  on  its  books  as  insured,  and  pays 
calls,  and  otherwise  acts  as  if  he  were  a  mem- 
ber of  the  company,  he  is,  in  any  action 
brought  against  him  by  the  limited  company 
for  calls  on  losses,  estopped  from  denying 
his  Liability,  and  from  setting  up  either  any 
irregularity  in  the  transfer  from  the  one  com- 
pany to  the  other,  or  that  the  losses  were  paid 
without  any  stamped  policies  being  entered 
into  in  contravention  of  30  Viet.  c.  23.  s.  7. 
The  Bamne  Mutual  Ship  Imuranee  Of. 
(Xff».)  V.  Aihbumer  {A'pp.^t  377 
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-^  marine  insurance  :  policy  on  goode :  eon- 
tract   of  Bale  f.  o,  b. :   loss  of  goods :   not^ 
appropriation  of  goods  at  time  qf  lou :  rest' 
ing   of  property:   insurable  interesf] — The 
plaintiff   claim^    to  recover  from  the  de- 
fendant, an  underwriter  at  Lloyd's,  under  a 
floating  marine  policy  on  goods,  in  respeot 
of  certain  sugar  lost  on  the  4th  of  February, 
1881,  on  a  voyage  from  Hamburg  to  Bristol. 
The  sugar  so  lost  had  been  shipi^ed  in  per- 
formance of  two  contracts  entered  into  by 
D.  k  Co.  (London  merchants)  with  the  plain- 
tiff (a  merchant  at  Bristol)  and  B.  &  Co.,  as 
hereinafter  mentioned.    By  the  first  contract, 
dated  the  7th  of  January,  1881,  D.  k  Co. 
agreed  to  sell  to  B.  &  Co.  200  tons  of  sugar 
of  a  certain  quality,  to  be  shipped  from  Ham- 
burg to  Bristol  at  21 «.  9^.  per  ton  net  f.  o.  b., 
and  for  January  delivery  at  Hamburg,  pay- 
ment by  cash  in  London  in  exchange  for  bill 
of  lading.     By  the  second  contract,  dated 
the  12th  of  January,  1881,  D.  k  Co.  agreed 
to  sell  to  the  plaintiff  a  similar  quantity  at  a 
like  price  upon  identical  terms.    D.  k  Co. 
were  not  aware    until  after  the  loss  that 
B.  k  Co.  had  entered  into  the  contract  of  the 
7th  pf  January  for  the  purpose  of  enabling 
them  to  execute  a  contract  previously  made 
by  them  with  the  plaintiff  on  the  same  day 
for  the  sale  of  200  tons  of  sugar  at  an  ad- 
vanced price,  neither  was  the  plaintiff  aware 
that  D.  k  Co.  were  the  shippers  of  the  200 
tons  which  he  had  contracted  to  take  from 
B.  k  Co.     The  plaintiff,  immediately  after 
making  the  above  contracts  with  B.  k  Co. 
and  D.  k  Co.  respectively,  entered  into  binding 
contracts  for  the  sale  of  the  identical  quan- 
tities of  sugar  agreed  to  be  sold  to  him,  and 
upon  identical  terms,  except  that  the  sale 
was  at  an   advanced  price  which  left  the 
plaintiff  a  clear  profit.      D.  k  Co.  advised 
their  Hamburg  forwarding  agents  that  they 
had  sold  400  tons  of  sugar  for  Bristol,  and 
directed  them  to  obtain  and  ship  the  neces- 
sary number  of  bags  to  that  port,  and  to  send 
the  bills  of  lading  to  London  as  soon  as  pos- 
sible. The  whole  of  thesugar  not  havingarrived 
at  Hamburg  at  the  time  of  the  departure  of 
the  steamer,  D.  k  Co's.  forwarding  agents  at 
Hamburg  shipped  3,900  bags  only,  and  ad- 
vised D.  k  Co.  of  this  short  shipment,  pro- 
posing to  send  the  100  bags  short-shipped  by 
the  next  steamer.    The  3,900  bags  so  shipped 
were  consigned  to  "  Order,  Bristol,"  and  the 
agents,   in  accordance   with   the   ordinary 
course  of  business  between  themselves  and 
D.  k  Co.,  duly  forwarded  the  bills  of  lading 
indorsed  in  blank    to   certain    bankers   in 
London,  who  were  instructed  to  deliver  them 
to  D.  &  Co.  against  cash  payment  of  the 
amount  of  the  invoices,  being  the  price  paid 
by  D.  k  Co*s.  agents  to  the  manufacturers 
upon  delivery.     No  appropriation  was,   or 
indeed  could  be,  made  of  any  specific  bags 
under  the  above  oontracta  at  the  time  of 
shipment,  but  the  whole  3,900  bags  were 


shipped  in  one  undistinguished  mass  con- 
signed simply  "  Order,  Brisfol.*'  With  this 
sugar  on  board,  the  ship  left  Hamburg  on  the 
3rd  of  February,  and  on  the  following  day 
went  down  with  her  cargo.  Before  in- 
telligence of  the  loss,  D.  k  Co.  in  due  course 
took  up  the  bills  of  lading,  and  then  pro- 
ceeded to  apportion  the  3,900  bags,  appro- 
priating 2,000  of  such  bags  to  B.  &  Co.,  and 
the  remaining  1,900  to  the  plaintiff,  and 
making  out  invoices  accordingly,  and  so  as  to 
comply  with  the  terms  of  each  contract. 
The  invoices  were  then  posted  by  D.  k  Co., 
but  prior  to  that  time  both  they  and  the 
plaintiff  had  had  intelligence  of  the  loss  of 
the  sugar.  Thereupon  the  plaintiff,  antici- 
pating that  the  200  tons  of  sugar  coming  to 
him  under  his  contract  with  D.  k  Co.  might 
have  been  despatched  on  board  the  ship, 
although  without  any  specific  advice  of  such 
shipment,  declared  on  the  ship  under  his 
floating  policy  in  respect  of  these  200  tons. 
Upon  receipt  of  the  invoices  the  plaintiff  and 
B.  k  Co.  respectively  paid  D.  k  Co.  for  the 
amounts  named  in  such  invoices,  and  ob- 
tained the  bills  of  lading  of  the  sugar  in- 
voiced to  them  under  their  respective  con- 
tracts. Thereupon  B.  k  Co.  made  out  and 
forwarded  his  invoice  to  the  plaintiff,  who 
paid  what  was  due  from  him  to  B.  &  Co.,  and 
received  in  return  the  bills  of  lading  for  the 
2,000  bags  so  invoiced.  The  plaintiff  then 
also  declared  upon  his  floating  policy  for  this 
further  loss : — Held  (affirming  the  decision  of 
the  Court  of  Appeal),  that  the  plaintiff,  being 
bound  to  pay  for  the  sugar  lost  or  not  lost, 
had  an  insurable  interest  which  entitled  him 
to  recover  on  the  policy.  Inglis  ▼.  Stock 
(H.L.),  582 

maHne  insurance :  reinsurance :  notice  of 

abandonment:  **sue  and  labour"  clause :  **fae' 
tors,  servants,  and  assigns""] — In  order  to  con- 
stitute a  constructive  total  loss  aa  between 
reinsurers  and  reinsured,  notice  of  abandon- 
ment need  not  be  given  by  the  reinsured  to 
the  reinsurers,  so  long  as  notice  is  given  under 
the  original  policy.  IMeUi  4"  Co.  v.  The  BoS' 
ton  Marine  Insurance  Co,  (App.),  142 

The  ordinary  **  sue  and  labour  "  clause,  whereby 
the  assurers  contribute  in  the  event  of  tho 
"assured,  their  factors,  servants,  and  assigns," 
suing  and  labouring  for  the  recovery  of  the 
ship,  inserted  in  a  reinsurance  policy,  does 
not  enable  the  reinsured  to  recover  from  the 
reinsurers  when  the  suing  and  labouring  was 
done  by  the  original  insured.    Ibid. 


marine  insurance :  risk  of  lighterage :  eon' 


cealment  of  arrangement  between  assured  and 
lighterman'] — The  plaintiffs  effected  with  an 
underwriter  policies  of  marine  insurance  on 
sugar  on  board  certain  steamers.  The  policies 
included  all  risks  of  transhipment  of  raft, 
craft,  and  lighters  in  loading  and  unloading. 
The  sugar  was  lost  while  on  lighters.    The 
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plaintiffs  had  an  arrangement  with  the 
lighterman  that  he  should  do  all  their  lighter- 
age on  the  terms  that  he  was  not  to  be  liable 
for  loss  unless  caused  by  negligence.  The 
existence  of  this  arrangement  was  not  com- 
municated to  the  underwriter.  The  plaintiffs 
knew  that  since  some  lightermen  had  thus 
limited  their  liability  for  loss,  underwriters 
had  charged  higher  rates  of  premium  in  cases 
in  which  the  liability  was  so  limited  than  in 
other  cases.  In  an  action  on  the  policies  of 
insurance,  the  jury  found  that  the  fact  of 
the  plaintiffs  having  such  an  arrangement 
with  the  lighterman  was  a  fact  which  a  pru- 
dent underwriter  would  take  into  consider- 
ation in  estimating  the  premium  : — Jleldf 
that  there  was  evidence  to  justify  the  finding 
of  the  jury,  and  therefore  that  the  defendant 
was  em i tied  to  judgment  on  the  ground  of 
the  non-disclosure  by  the  assured  of  a 
material  fact.  Tate  and  Sont  v.  Hyalop 
(App.),  692 


—  maHne  insurance :  vomited  time  policy : 
^'firee  from  particular  average  under  three 
per  cent":  particular  loisei  on  separate 
voyages,  each  under  three  per  cent.f  amount' 
ing  in  the  aggregate  to  more  than  three  per 
cent.^—ln  a  valued  time  policy  of  marine 
insurance  the  ship  and  freight  were  war- 
ranted free  from  average  under  three  per 
cent.,  unless  general,  or  the  ship  be  stranded, 
sunk,  or  burnt : — Held,  that  where  the  aggre- 
gate of  the  losses  occurring  during  the  whole 
period  insured  for  amounted  to  three  per 
cent.,  although  the  amount  of  the  losses  on 
each  distinct  voyage  during  the  period  was 
under  three  per  cent.,  the  underwriters  were 
liable.  Stewart  v.  The  Merchants  Marine  In- 
surance Co,  (JAm,),  387 

Blackett  V.  The  Jioyal  Exchange  Assurance 
Company  (2  Cr.  &  J.  244 ;  1  Law  J.  Bep.  Ezch. 
101)  followed.    Ibid. 


Bolieitor.    See  Bankbuptot  ;  Company. 


Solicitor  and  Client — hankmptey:  costs:  appli- 
coition  in  reference  to  order  already  made: 
hanhruptoy  rules,  1883,  rule  »8]— The  juris- 
diction under  rule  98  of  the  Bankruptcy  Rules, 
1883,  allowing  the  Court  **  in  awarding  costs 
to  direct  that  the  costs  of  any  matter  or  ap- 
plication shall  be  taxed  and  paid  as  between 
party  and  party  or  as  between  solicitor  and 
client,"  must  be  exercised  once  for  all  at  the 
time  of  making  the  order,  and  an  application 
for  costs  as  between  solicitor  and  client  by  a 
creditor  in  proceedings  in  respect  of  which 
he  had  by  previous  orders  obtained  costs  as 
between  party  and  party  based  on  the  ground 
of  meritorious  services  as  shewn  by  the  result 
of  the  bankruptcy  cannot  be  entertained. 
In  re  AngeU  ;  ex  parte  Shoolbred  (App.),  87 


-^^  charging  order :  garnishee  iummons:  pri- 
ority :  lien :  23  ^  24  \lct.  e.  127.  e,  28]— The 
amount  of  the  debt  and  costs  recovered  by  a 
plaintiff  in  an  action  had  been  levied,  and 
were  in  the  hands  of  the  sheriff,  when  a 
judgment  creditor  of  the  plaintiff  took  out  a 
garnishee  summons  to  attach  this  money. 
After  the  summons  was  taken  out,  but  before 
any  order  was  made  thereon,  the  solicitor  who 
had  acted  for  the  plaintiff  in  the  action  the 
proceeds  of  the  judgment  in  which  it  was 
sought  to  attach,  obtained  under  23  ft  24  Vict, 
c.  127.  8.  28,  from  a  Judge  at  chambers,  an 
order  charging  in  his  favour  the  money  in 
the  hands  of  the  sheriff.  The  judgment  cre- 
ditor applied  to  set  this  order  aside : — Held, 
affirming  the  judgment  of  the  Queen's  Bench 
Division,  that  the  charging  order  bad  priority 
and  ought  not  to  be  set  aside,  that  the  judg- 
ment creditor  who  had  t^ken  ont  the  gar- 
nishee summons  was  not  a  bona  fide  purchaser 
for  value  within  23  Sc  24  Vict.  c.  127.  s.  28, 
and  that  the  word  **  property  "  in  that  section 
included  both  the  debt  and  the  costs  re- 
covered in  the  action.  Dallow  t.  OarreHd. 
Ex  parte  Adams  (App.)»  76 

^^-  See  Practtce. 

Special  Befereo.    See  Practice. 

Stamp.    See  Ship  and  Srippikg. 

Statute— public   and    private.      See    Watbr- 

WORKS  COMPAKT. 

statutory  Costs.    See  Practice 
Stockbroker.    See  Principal  and  Aoxht. 
Stock  Xxehange.    See  Principal  and  Agent. 

Stoppage  in  XxsjiMiXm—deeHnatum:  eommMon 
agent:  goods  ordered  to  port  for  shipwiant 
abroad :  bankruptcy  of  eommissian  agenf] — 
Where  a  commission  agent  ordered  goods, 
bought  by  him  of  a  firm  at  Northampton  in 
pursuance  of  instructions  from  his  principals 
in  Jamaica,  to  be  sent  to  shipping  agents  at 
Southampton  for  shipment  by  a  steamer 
named,  with  marks  on  the  cases  shewing  that 
they  were  going  to  Jamaica  as  in  previous 
transactions,  it  was  held  that  the  destination 
of  the  goods  was  .Southampton,  so  that  the 
vendors,  on  the  commission  agent  becoming 
insolvent,  had  no  right  of  stoppage  in  trmntitu 
upon  the  goods  arriving  in  Jamaica.  Expairte 
Miles  ;  in  re  Isaacs  (App.),  566 

Street — expense  of  paring:  liability  of  asfjoiming 
own^s:  local  authority:  toneus  improvement 
clauses  oat,  1847  (10  #  11  V%4!t,  e.  34),  s.  53]— 
The  Towns  Improvement  Clauses  Act,  1847 
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Btreet  (continaed) — 

(10  &  11  Vict.  c.  34),  enacts,  in  section  53, 
that  "  If  any  street,  althoagh  a  public  high- 
way at  the  passing  of  the  special  Act,  have 
not  theretofore  been  wcU  and  sufficiently 
paved  and  flagged  or  otherwise  made  good,*' 
the  local  authority  may  pave,  &c.,  such  street 
at  the  expense  of  the  adjoining  owners ;  and 
<* thereafter  such  street  shall  be  repaired*' 
out  of  the  rates.  The  interpretation  clause 
enacts  that  "  the  word  *  street '  shall  extend  to 
and  include  any  road,  square,  court,  alley, 
and  thoroughfare  within  the  limits  of  the 
special  Act."  In  1867  a  special  Act  was 
passed,  incorporating  the  above  provisions 
amongst  others  of  10  Jc  11  Vict.  c.  34,  and 
in  1864  a  provisional  order  applied  it  to  P. 
In  1875,  the  plaintifEs,  the  corporation  of  P., 
at  their  own  expense,  by  agreement  with 
the  adjoining  owners,  widened  and  improved 
a  pubUc  highway  within  the  limits  of  the 
special  Act,  and  gravelled,  channelled,  and 
kerbed  a  footpath  at  the  side  of  the  highway ; 
but  they  did  not  then  pave  or  flag  it.  In  1879, 
ihe  pl^tiffs,  acting  as  the  local  sanitary 
authority,  paved  and  flagged  the  footpath, 
and  then  sought  to  recover  the  expense  of  so 
doing  from  the  defendants,  as  the  owners 
of  adjoining  lands.  It  was  found  by  a  jury 
that  the  road  in  question  was  not  in  1879  a 
street  in  the  popular  sense  of  the  word,  and 
that  it  had  been  made  good  in  1875  : — Held, 
that  the  defendants  were  not  liable,  on  the 
ground  that  the  road  had  been  theretofore 
made  good,  the  House  not  deciding  whether 
it  was  a  *'  street "  within  the  meaning  of  sec- 
tion 63.  The  AfayoTf  Jfc^  of  Portsmouth  v. 
Smith  (H.L.),  473 
The  word  *' theretofore  "  in  section  63  means, 
« before  the  work  is  done  by  the  commis- 
sioners,'* not  *<  before  the  passing  of  the  special 
Act."   Ibid. 

—  public.    See  Mabkbt. 

See  PuBLio  Health. 

Surety.    See  Contract. 

TtuutiLoB.    See  Bakkbttftcy;  Pbaotiob. 

Tena&ey.    See  Fixtubbs. 

Tenaney  in  Oommon— A^hm  ;  repair  by  tenant 
in  common :  UaMlity  qf  eo-tenant  to  contri^ 
hvti4m:  lease  by  tenant  in  oommon:  holding 
over  ly  assignee  of  lease  who  has  become  co» 
onnier']''-One  tenant  in  common  of  a  house 
is  not  entitled  merely  by  virtue  of  his  rela- 
tion to  his  co-tenant  to  recover  from  him 
money  expended  on  the  repair  of  the  house, 
but  not  for  the  purpose  of  preventing  its 
destruction.  The  only  remedy  by  which  con- 
tribution may  be  obtained  in  such  a  case  is 
by  a  partition  suit,  where  the  Court  will  take 
into  account  reasonable  expenditure  on  the 
subject-matter  of  the  tenancy.    The  assignee 


of  a  lease  from  a  tenant  in  common  seised  of 
an  undivided  three-fourths  of  a  house,  pur- 
chased the  one-fourth  share  of  the  other  ten- 
ant in  common,  and  continued  in  possession 
of  the  house  after  the  expiration  of  the  lease. 
A  correspondence  then  took  place  between 
the  assignee  and  the  lessor,  but  without  re- 
sult, as  to  a  continuance  of  the  tenancy  and 
the  amount  of  rent  to  be  paid : — Held,  that 
the  assignee  was  liable  as  a  tenant  at  suffer- 
ance to  pay  to  the  lessor,  by  way  of  use  and 
occupation,  the  rent  reserved  in  the  lease. 
Leigh  v.  IHckeson  (App.),  18 

Time.    See  Pbactice. 


Tort.    See  Action. 


Towxu  Improyeme&t  Aot.    See  Stbbet. 

Trade— restraint  of.    See  Injunction. 

Tranifer.    See  Bill  of  Salb. 

Treapasi — distress:  entry  by  raising  higher  a 
window  open  a  fen  inches\'-kn  entry  into  a 
house  for  the  purpose  of  distraining  was 
made  by  raising  higher  the  sash  of  a  window 
already  open  a  few  inches : — Held,  that  the 
distress  was  legal.    Orabtree  v.  Robinson,  644 

^-^  See  County  Coubt;  Husband  and 
Wifb;  Intebplbadbb. 

Trial  at  Bar.    See  Pabuambnt. 

—  notice  of.    See  Pbactice. 

Trust.    See  Banbbuptcy. 

Tmttee.    See  Bankbuptot. 

Trustee  and  Cestui  que  Trust.  See  Bank- 
buptcy. 

Trust  Property.    See  Bankbuptcy. 

Ultra  Tiros.    See  Company. 

Vuduo  PreHBronoo.    See  Railway. 

Vagrant  Acts — "frequenting":  "with  intent 
to  commit  felony  " :  6  Geo.  4.  c.  83.  s.  4  : 
34  &  36  Vict.  c.  112.  s.  16.  Seg,  v.  Clark 
(M.C.  66),370 

Valuation.    Sec  Aubitbation. 


XI 


aUEEN'S  BfiNCfl  DIVISION. 


[N.  S. 


Vendor  and  Parehaser — corenant  rnnnijig  with 
the  land :  puTch/i4eT8  of  several  plats  of  sam/i 
esfate :  restrictive  covenants:  right  of  pur- 
chasers to  enforce  inter  se :  effect  of  condition 
of  sale  preclvding  objection  to  matters  not 
disclosed  at  time  of  sale :  conveyancing  and 
la  TV  of  property  act,  1881  (44  4'  45  Vict.cAl)t 
s.  3,  sub'S.  3,  and  s.  11;  deposit,  retarn  of] — 
Where  the  same  vendor  selling  to  several 
persons  plots  of  land,  parts  of  a  larger  pro- 
perty, exacts  from  each  of  the  purchasers 
covenants  imposing  restrictions  on  the  use  of 
the  plots  sold,  without  putting  himself  under 
any  corresponding  obligation,  if  the  restric- 
tions are  merely  matters  of  agreement  be- 
tween the  vendor  and  the  purchasers  imposed 
for  the  vendor's  own  benefit,  the  purchasers 
of  the  several  plots  cannot  enforce  them  inter 
se ;  but  if  the  restrictions  are  meant  for  the 
common  advantage  of  the  several  purchasers, 
such  purchasers  and  their  assigns  may  enforce 
them  inter  se  for  their  own  benefit.  The  Not' 
tingham  Patent  Brick  Co.  v.  Butler,  646 

Whether  covenants  imposing  restrictions  upon 
the  use  of  plots  of  land,  part  of  a  larger  pro- 
perty, entered  into  with  the  vendor  by  the 
purchasers  of  the  several  plots  are  merely 
matters  of  agreement  between  the  vendor 
and  the  several  purchasers  for  the  vendor's 
own  benefit,  or  are  meant  to  be  for  the  com- 
mon advantage  of  the  several  purchasers,  is 
a  question  of  fact.    Ibid. 

A  condition  of  sale  of  land  providing  that  the 
property  is  sold  subject  to  any  matter  or 
thing  affecting  the  same,  whether  disclosed 
at  the  time  of  sale  or  not,  does  not  relieve 
the  vendor  from  the  necessity  of  disclosing 
any  incumbrance  or  liability  of  which  he  is 
aware  or  has  the  means  of  knowledge.    Ibid. 

Sub-section  3  of  section  3  of  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  merely  ap- 
plies to  every  sale  the  conditions  therein  set 
forth,  but  does  not  alter  the  effect  of  such 
conditions  as  established  by  law  at  the  pass- 
ing of  the  Act.    Ibid. 

Venue.    See  Pbagticb. 

Vestry.    See  Pbnalty. 

Voten— revision  of.    See  Pabliamekt. 


the  water  rates  mutually  kgreed  upon  in 
accordance  with  46  Geo.  3.  c.  czix.  s.  59.  By 
an  Act  passed  four  years  later  the  company 
was  empowered  to  charge  a  reaeonable 
amount  for  the  water,  but  there  was  no  ex- 
press enactment  as  to  the  mode  of  recovering 
that  amount.  Subsequently  to  the  Water- 
works Clauses  Consolidation  Act,  1846,  an- 
other private  Act,  16  &  16  Vict.  c.  clix.,  was 
passed,  in  pirt  incorporating  that  Act,  bat 
expressly  stipulating  that,  **  except  as  by 
this  Act  is  expressly  provided,  this  Act  or 
anything  therein  contained  shall  not  repeal, 
alter,  interpret,  or  in  any  manner  affect  any 
of  the  provisions  in  force  at  the  commence- 
ment of  this  Act,  of  the  recited  Acts,  or  any 
of  them ;  and,  except  only  so  far  as  is  re- 
quisite for  the  execution  of  this  Act,  all  those 
provisions,  and  all  powers,  privileges,  exemp- 
tions, and  immunities  of  or  for  the  benefit 
of  any  person  or  corporation  thereby  respec- 
tively created,  conferred,  or  saved  shall  be 
and  continue  as  valid  and  effectual  as  if  this 
Act  had  not  passed."  The  Act  of  46  Geo.  3 
was  therein  recited.  The  company  issued  its 
warrant  of  distress  on  the  plaintiff's  premises, 
and  he  brought  an  action  for  illegal  dis- 
tress : — Held,  on  appeal  from  a  nonsuit  by 
the  learned  Judge,  that  the  power  of  the 
company  to  distrain  was  not  taken  away 
either  inf  erentially  by  the  Waterworks  Clauses 
Consolidation  Act,  1846,  or  expressly  by  the 
subsequent  private  Act  incorporating  that 
Act.  Richards  v.  The  West  Middlesex  Water- 
fcorks  Co,  and  Newton,  661 

— .  premises  occupied  as  a  public-house: 
lease :  premium  and  rent :  licence :  mode  of 
fixing  **  annual  value  " :  statutes  10  J^  11  Vict, 
c.  17.  s.  68,  Snd  15  &  16  Vict.  c.  clix.  s.  31. 
The  West  Middlesex  Waterworks  Company  r. 
Gtleman.  Coleman  y.  I%e  West  MiddUsejs 
Waterworks  Company  (M.C.  70),  343 

~-  water  rents :  "  gross  sum  assessed  to  the 
poor  rate":  annual  rack-rent  or  value: 
water  supply  for  domestic  purposes:  pre- 
mises supplied  including  garden.  The  Bristol 
Waterworks  Company  v.  Uren,  and  Uretg 
v.  The  Bristol  Waterworks  Company  (M.C. 
97),  480 


Wagering.    See  Pbincipal  and  Agent. 


Way— right  of.    See  Easbxbkt. 


Waring,  Ex  parte— rule  in.    See  Bankbuptot.      Wedding  Presents.    See  Husband  and  Wife. 


Waterworks  Company  —  distress:  waterworks 
clauses  eonsnlidation  act,  1846;  recovery  of 
rates :  power  to  distrain  under  private  act : 
subsequent  public  act] — A  private  Act  passed 
in  46  Geo.  3  gave  the  West  Middlesex  Water- 
works Company  power  to  levy  a  distress  on 
default  of  payment  by  consumers  of  water  of 


Will — construction  of :  adeanees :  prmniuory  ntts 
with  interest  from  child :  bequest  to  ehildtm 
subject  to  w^e^s  iiiterest  in  income  and  ad^ 
ranees  brought  into  aeeonnt:  interest  due  to 
wife} — A  testator,  who  had  lent  money  to  his 
son  and  taken  a  promissory  note  with  inte- 
rest, made  his  will,  whereby  he  left  all  the 
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Will  (continued)— 

residue  of  his  property,  subject  to  the  income      *— 
being  received  by  his  wife  during  widowhood, 
to  his  children,  with  a  proviso  that  advances      ^ 
to  children  during  his  Hfetime,  together  with 
interest,  should  be  taken  into  account  in  their 
shares : — Held   {diuentiente  Cotton,  L.J.),      — — 
that,  in  the  absence  of  evidence  of  a  contrazy 
intention,  the  interest  on  the  note  was  not      ^_ 
released,  and  the  executors  of  the  widow 
were  entitled  to  it  as  against  the  son.  IAmpu$ 
y.  Arnold  (App.),  86  — 


zli 


devim :  eHaU  tail :  rtUe  tit  Shelley's  Case 

(1  Bep.  93  ^)]— A  testatrix  who  died  in  1820 
made  the  following  devise : — "  I  give  and  de- 
vise unto  my  eld^  son  T.  all  my  real  and 
freehold  estate,  and  all  leases  and  leasehold 
premises  now  in  my  possession  (subject  to 
the  payment  of  the  rents  and  the  performance 
of  the  covenants  mentioned  in  the  said  inden- 
tures of  leases),  during  the  term  of  his  natural 
life,  and  after  his  decease  to  his  legitimate 
child  or  children  (if  any) ;  but  if  he  dies  with- 
out issue  my  will  is  it  may  go  unto  my  other 
son  W.  during  the  term  of  his  natuial  life, 
and  afterward  to  his  legitimate  child  or  chil- 
dren (if  any) ;  but  if  he  should  likewise  die 
without  issue  my  will  is  that  it  may  go  to  my 
daughter  M.  and  to  her  heirs  and  assigns  for 
ever.**  The  devise  was  subject  to  the  pay- 
ment of  certain  legacies,  and  there  was  a  pro- 
vision that  if  T.  died  in  less  than  fourteen 
years  after  coming  into  possession  of  the  es- 
tate and  leaving  no  issue,  the  person  succeed- 
ing him  should  repay  to  his  *'heii8,  executors, 
or  assigns  "  whatever  he  should  have  paid  in 
respect  of  the  legacies  above  ten  pounds  for 
every  year  he  should  have  been  in  possession. 
A  like  provision  followed  for  the  case  of  T.*8 
"successor"  dying  without  issue  before  the 
expiration  of  the  remainder  of  the  fourteen 
years.  T.  executed  and  enrolled  a  disentail- 
ing deed  in  1854,  and  died,  without  ever 
having  had  iasue,  in  1862  i—Held  (by  Eabl 
Caibns,  Lord  Blackbubn,  and  Lobd  Fitz- 
Obhald;  dit9mtientihu$  Eabl  op  Selbobnb, 
L.G..  and  Lobd  Bbamwkll),  that  T.  took  an 
estate  tail ;  such  estate  tail  being  (according 
to  Lobd  Blackbubn  and  Lobd  FitzGbbald) 
subject  to  joint  estates  for  life  taken  by  his 
children,  if  any.  Per  Eabl  op  Bblbobnx, 
L.C.,  and  Lobd  Bbamwbll. — T.  took  an  es- 
tate for  life  with  remainder  to  his  children 
as  purchasers  in  fee-simple,  and  remainders 
over  in  the  event  (which  happened)  of  no 
such  children  coming  into  existence.  Baveen 
V.  Lewii  (H.L.),  66 

Words— •<  Agreement  or  submission  in  writing," 
674 

"Cause  shewn,"  245 


"Event,"  315 


"  Fair  price,"  668 

"  Final  judgment,"  190 


"  Forthwith,"  661 


-— "  Free    from    paxticular    average    under 
three  per  cent,"  387 

—  "  Future  debt  or  liabiUty,"  629 

—  "  Gains  and  profits,"  4' 

—  "  Income,"  63 

—  "  Injuriously  affected,"  343 

—  "  Interested  in,"  47 

—  "  Means  to  pay  the  debt,"  389  ' 

—  "  Officer,"  627 

—  "  Officer  chazged  with  execution  of  pro- 
cess," 320 

—  "  Onerous  property,"  128 


"  Passenger  trains,"  631 


"  Proceeding,"  101 


•t 


Bash  and  haiardons  speculations,"  238 


—  "  Remainder,"  480 

—  "BeverBion,"480 

—  "Salary,"  63 

—  "  Sheriff,"  320 

^  "  Street "  473 

—  "  Such  ready  quay  berth  as  ordered  by 
charterer,"  492 

—  "  Visible  means,"  88 

—  <•  Wind,  weather,  and  tide  permitting,"  1T4 


"Clerk,"  627 
Vol.  64.— Q.B.  Index. 


Writ— service  of.    See  Pbacticb. 

F 


TABLE    OF    CASES. 

QUEEN'S  BENCH  DIVISION.— LAW  JOUENAL  BEPORTS,  VOL.  LIV, 


[In  this  Table  the  letters  M.O.  denote  that  the  ease  hdongs  to  the  Magistb^tu'  Cabbb.] 


Adams,  Ex  parte  (App.),  76 

Agnew  V.  Usher,  371 

Ailesbury  (Marquis  of) ;  Attomey-Qcoeral  r.,  324 

Alderton  r.  Archer,  12 

Allan  V,  Begent's  Canal  &c.  Rail.  Co.,  201 

Anderson,  £x  parte ;  in  re  ToUemache  (App.)> 

383 
Tritton    k.  Co.  r.    Ocean  Steamship    Co. 

(App.),  192 
Andrews,  In  re ;  ex  parte  The  Debtor,  572 
Angell,  In  re ;  ex  parte  Shoolbred  (App.),  87 
Anthony  &  Co.  v.  Metropolitan  Board  of  Works 

(M.C.  39),  121 
Archer;  Alderton  v.,  12 
Armstrong  ;  Webster  t>.,  236 
Arnold ;  Limpos  v.  (App.),  85 
Ashbumer ;  Barrow  Mutual  Ship  Insurance  Co. 

(App.),  377 
Aspey  V.  Jones  (App.),  98 
Attorney-General  r.  Ailesbury  (Marquis  of),  324 

V.  Bradlaugh  (App),  206 

V.  Homer  (App.),  227 

of  Duchy  of  Lancaster  «,  Duke  of 

Devonshire,  271 
Aylesford  (Earl  of) ;  Fearon  r.  (App.),  33 

Bagge ;  Great  Western  Rail.  Co.  r.,  699 

Ball ;  Chadwiok  v.  (App.),  396 

Barker  v,  Lavery  (App.),  241 

Barlow  r.  Teal,  400 ;  (App.),  664 

Barnett,  In  re ;  ex  parte  Reynolds  &  Co,  (App.), 

354 

;  Perry  v.,  361 ;  (App.),  466 

Barrett ;  Voinet  v.,  621 

Barrow  Mutual  Ship  Insutance  Go.  (Lim.)  v, 

Ashbumer  (App.),  377 
Beer  r.  Foakes  (H.L.),  130 
Belton ;  London  and  Yorkshire  Banking  Co.  r., 

668 
Benwell,  Ex  parte ;  in  re  Hutton  (App.),  63 
Berkeley  v,  Thompson  (M.C.  67),  322 
Biron ;  Regina  v,  (M.C.  77),  389 
Blosse  v.  Wheatley,  289 
Board  of  Trade,  Ex  parte ;  in  re  Parker  (App), 

372 
Bollen  V.  Southall,  689 
Bonham,  Ex  parte ;  in  re  ToUemache,  388 
Booth  V,  Smith  (App.),  119 
Boston  Marine  Insur.  Co. ;  Uzielli  v,  (App.),  142 
Boumemouth  Commissioners  v.  Watts,  93 
Bowen  v.  Lewis  (H.L.),  65 
Bowers ;  Knight  r.  (M.C.  108),  615 
Bowker  r.  Evans  (App.),  421 


Bradlaugh;  Attomey-Greneral  v.  (App.),  205 

Brear ;  Hawke  v.,  315 

Bridge ;  Seymour  v.,  347 

Bridger  r.  Savage  (App.),  464 

Brierley  Hill  Local  Board  v.  Pearsall  (H.L.),  25 

Bristol  Waterworks  Co.  r.  Uren  (M.C.  97),  480 

British   American   Assoc. ;    London   &c.   Fire 

Insur.  Co.  v.,  303 
Broad,  Ex  parte ;  in  re  Neck  (App.),  79 

&  Broad,  In  re  (App.),  673 

Broughton  &  Plas  Power  Coal  Co.  v.  Eirkpatrick» 

268 
Bryson  tt.  Russell  (App.),  144 
Burdick;  Sewell  r.  (H.L.),  166 
Burnett  V.  Great  North  of  Scotland  Rail.  Go. 

(H.L.),  531 
Butler;  Nottingham  Patent  Brick  Co.  i^.,  545 

Campbell ;  Lund  9.  (App.),  281 

Carson  v,  Pickersgill,  312 ;  (App.),  484 

Gaunt ;  Hopkinson  v.,  284 

Chadwick  v.  Ball  (App.),  396 

Ghertsey  Guardians;  Holborn   Union  v,  (M.C. 

63;  (App.),  137);  191;  (App.),  570 
City  of  London  Court  (Judge  of)  and  Clazton 

and  Maskell ;  Regina  v.,  330 
— Marine  Insurance  Cozporation  (App-X 

437 
Clark ;  Regina  «.  (M.G.  66),  370 

;  Mogg  v.,  334 

Clarke ;  Knight  v,  (App.),  609 

Claxton  V,  Lucas  &  Ami,  301 

Close,  Ex  parte ;  in  re  Hall,  43 

Coleman;  West  Middlesex  Waterworks  Co.  r. 

(M.C.  70).  343 
Collins ;  Lane  v,  (M.C.  76).  329 
Gookson  V.  Swire  (H.L.),  249 
Cooper ;  London  and  Yorkshire  Bank  v.  (App.), 

495 
Crabtree  v,  Robinson,  644 
Gritchfield ;  Smith  v.  (App.),  366 
Croft  V.  London  &  County  Banking  Qo.  (App.), 

277 
Gross ;  Saywood  v.,  17 
Grosthwaite,  Ex  parte  ;  in  re  Peanse,  316 

Dallow  V,  Garrold;  ex  parte  Adams  (App.),  76 

Daniel «.  Whitfield  (M.C.  134),  520 

Dart  k  Sons ;  Smith  v.,  131 

Davi3 ;  Sanders  v.,  576 

Dawdy,  In  re  (App.),  674 

De  Bathe;  Weldon  r.,  113 


Vol.  54.] 


TABLE  OF  CASES. 


xliii 


Denaby  Main  ColUexyCo. ;  Mandiester,  Sheffield, 
and  Lincolnshire  Bail.  Co.  v.  (App.),  103 

Dever,  Ez  parte ;  in  re  Sose  &  Sibeth  (App.)>  390 

Devonshire  (Duke  of);  Attorney-General  of 
Duchy  of  Lancaster  v.,  271 

Dibbin  ;  Begina  v.  (App.),  557 

Dickeson ;  Leigh  v,  (App.),  18 

Edmunds  r.  Wallingford(App.),  805 
Edwards,  Er  parte ;  in  re  Home  (App.),  447 

V.  Hope  (App.),  3?  9 

EUiott  V.  Hall,  518 

Emeny  v.  Sandes  (App.),  82 

Essex ;  Regina  r.,  469 

Evans ;  Bowker  v.  (App.),  421 

Ex  paite  Anderson ;  in  re  ToUemache  (App.),  383 

Benwell';  in  re  Hutton  (App.),  53 

Board  ot  Trade ;  in  re  Parker  (App),  372 

Bonham ;  in  re  ToUemache  (App.),  388 

—  Broad ;  in  re  Neck  (App.),  79 
— ^  Close ;  in  re  Hall,  43 

Creditors ;  in  re  Wallace  (App.),  382 

—  Croflthwaite ;  in  re  Pearce,  316 

Deyer;  in  re  Snse  k  Sibeth  (App.),  390 

Edwards ;  in  re  Home  (App.),  447 

— -  Good  ;  in  re  Salkeld  (App.),  96 

Hasker  (M.C.  94),  422 

Heyworth  j  in  re  Rhodes  (App.),  198 

Milner ;  in  re  Milner  (App.),  425 

_-  Moore ;  in  re  Faithfull  (App.),  190 

Kewitt ;  in  re  Mansell  (App.),  245 

.-^  Oastler ;  in  re  Friedlander  (App.),  23 

Official  Receiver ;  in  re  Ryley,  420 

^^  Poppleton ;  in  re  Thomas,  336 

Reid  &  Son ;  in  re  Gillespie  &  Co.,  342 

—  Revell ;  in  re  ToUemache,  No.  1  (App.),  89 

No.  2  (App.),  92 

Reynolds  &  Co. ;   in  re  Bamett  (App.), 

854 

Ronth ;  in  re  Whitehead,  88,  240 

_  Salaman  (App.),  238 

^— -  Sergeant ;  in  re  Sanders,  331 

Shoolbred ;  in  re  Angell  (App.),  87 

Sibeth ;  in  re  Sibeth  (App.),  322 

Smith ;  in  re  Hepburn,  422 

Turquand ;  in  re  Parker  &  Co.  (App.),  242 

Wallace;  in  re  Wallace  (App.),  293 

_  Warren ;  in  re  Holland  (App.),  320 

White ;  in  re  White  (App.),  384 

Zerfass ;  in  re  Sandwell,  323 

Faithfull,  In  re ;  ex  parte  Moore  (App.),  190 
Farrer  r.  Nelson,  385 
Fearon  v.  Earl  of  Aylesford  (App.),  33 
Fellows  V,  Thornton,  279 
Foakes  v.  Beer  (H.L.),  130 
Ford  r.  Hoar,  286 
Forman ;  Tumbull  v.  (App.),  489 
Foster ;  Pearce  v.  (App.),  432 
Fox   r.    Railway   Passengers'   Assurance    Co. 
(App.),  505 

;  Lowe  v.  (App.),  561 

V.  Smith  (App.),  299 

Friedlander,  In  re ;  ex  parte  Oastler  (App.),  23 
Fulham  Overseers ;  Glen  r.  (M.C.  9),  121 


Gardner  &  Sons  v.  Trechmann  (App.),  515 
Garrold ;  Dallow  r. ;  Ex  parte  Adams  (App.),  76 
Gaslight  &  Coke  Co.  r.  St.  Maiy  AbbotU,  Ken- 
sington (App.),  414 
Gilbert ;  Waterhouse  k.  Co.  r.  (App.),  440 
Gillespie  &  Co.,  In  re ;  ex  parte  Reid  8c  Son,  342 
Glen  r.  Fulham  Overseers  (M.C.  9),  121 
Good,  Ex  parte  ;  in  re  Salkeld  (App.),  96 
Great  North  of  Scotland  RaiL  Co. ;  Burnett  v. 
(H.L.),  531 

Western  Rail.  Co.  v.  Bagge,  599 

Gr6bert-Borgnis  r.  Nugent  (App.),  511 
Green ;  Mclllwraith  r.  (App.)«  41 
Greenwich  County  Court,  Registrar  of ;  Regina 
r.  (App.),  392 

Hall,  In  re ;  ex  parte  Close,  43 

;  EUiott  v.,  518 

Hallas  r.  Robinson  (App.),  364 

Harris  v.  Jacobs,  Marcus  &  Co.  (App.),  492 

Harrison ;  Sheffield  and  South  Yorkshire  Per- 
manent Building  Society  r.  (App.),  15 

Harvey,  Ex  parte ;  in  re  Player  (No.  1),  553 

(No.  2),  554 

Hasker,  Ex  parte  (M.C.  94),  422 

V,  Wood  (App.),  419 

Hastings,  In  re  ;  ex  parte  Dearie  (App.),  74 

Hawes  k  Son  r.  South  Eastern  Rail.  Co.,  174 

Hawke  v.  Brear,  315 

Head ;  Hough  k  Co.  v.,  294 

Hepburn,  In  re  ;  ex  parte  Smith,  422 

Hermann  r.  Jeuchner  (App.),  340 

Hewitt,  In  re ;  ex  parte  Hewitt,  402 

Heyworth,  Ex  parte  ;  in  re  Rhodes  (App.),  198 

Higgs ;  Sibley  r.,  525 

Higher  Bebington  Local  Board ;  lightbound  v. 
(M.C.  130),  539 

HiU  ;  Snow  v.  (M.C.  95),  419 

Hirst  r.  Taylor,  310 

Hoar ;  Ford  r.,  286 

Holbom  Union  r.  Chertsey  Guardians  (M.C.  63 ; 
(App.)  137)  ;  191 ;  (App.).  570 

HoUand,  In  re ;  ex  parte  Warren  (App.),  320 

Home,  In  re ;  ex  parte  Edwards  (App.),  447 

Hope ;  Edwa[rds  v.  (App.),  379 

Hopkinson  v,  Caunt,  284  i 

Homer ;  Attorney-General  r.  (App.),  227 

Hough  k  Co.  V.  Head,  294 

Hutton,  In  re ;  ex  parte  Benwell  (App.),  53 

Hyslop ;  Tate  k  Son  r.  (App.),  592 

Inglis  V,  Stock  (H.L.),  582 
In  re  Andrews ;  ex  parte  The  Debtor,  672 
^—^  Angell ;  ex  parte  Shoolbred  (App.),  87 
—^Arbitration     between    Chaplain    kc    of 

Wiggeston  Hospital,  and  Stephenson,  248 
Bamett ;  ex  parte  Reynolds  k  Co.  (App.), 

854 

Broad  k  Broad  (App.),  573 

^—  Dawdy  (App.),  574 

Faithfull ;  ex  parte  Moore  (App.),  190 

^.^  Friedlander ;  ex  parte  Oastler  (App.),  23 

Gillespie  &  Co. ;  ex  parte  Reid  k  Son,  842 

—  HaU ;  ex  parte  Close,  43 

Hastings ;  ex  parte  Dearie  (App),  74 

-»—  Hepbum ;  ex  parte  Smith,  422 


xliv 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


In  re  Hewitt ;  ex  parte  Hewitt,  402 

— ~  Holland  ;  ex  parte  Warren  (App.)>  320 

Home  ;  ex  parte  Edwards  (App.)»  4*7 

■         Hutton  ;  ex  parte  Benwell  (App.),  63 

Magec ;  ex  parte  Magee,  394 

Mansel ;  ex  parte  Newitt  (App.),  246 

^—  Marsh  ;  ex  parte  Marsh  (App.),  567 

Maoghan  ;  ex  parte  The  Trustee,  128 

Mllner ;  ex  parte  Milner  (App.),  426 

—  Neck  ;  ex  parte  Broad  (App.),  79 

Parker;  ex  parte  Board  of  Trade  (App), 


372 


Parker  k  Co. ;  ex  parte  Tarqnand  (App.), 


242 

—  Pearce  ;  ex  parte  Crosthwaite,  316 

—  Player;  ex  parte  Harvey  (No.  1),  663 
(No.  2).  664 

—  Rhodes ;  ex  parte  Heyworth  (App.),  198 

—  Ridgway ;  ex  parte  Ridgway,  670 

—  Ryley  ;  ex  parte  Official  Receiver,  420 

—  Salaman ;  ex  parte  Balaman  (App.),  238 

—  Salkeld ;  ex  parte  Good  (App),  96 

—  Sanders ;  ex  parte  Sergeant,  331 

—  Sandwell ;  ex  parte  Zerfass,  323 

—  Sibeth ;  ex  parte  Sibeth  (App.),  322 

—  Suse  and  Sibeth ;  ex  parte  Dever (App.),  390 

—  Thomas  ;  ex  parte  Poppleton,  336 

—  Thompson  and  Wright,  32 

—  ToUemache ;  ex  parte  Bonham  (App.),  388 

;  ex  parte  Anderson  (App.),  383 

;  ex  parte  Revell  (No.  1),  (App.),  89 

(No.  2).  (App.),  92 

—  Toward ;  ex  parte  The  Trustee,  126 

Wadham    and    North-Eastem    Rail.    Co., 

Arbitration  between,  343 

—  Wallace ;  ex  parte  Creditors  (App.),  382 
ex  parte  Wallace  (App.),  293 


Whitehead ;  ex  parte  Ronth,  88 ;  240 

Isaacs,  In  re ;  ex  parte  Miles  (App.),  666 

Jackson  v.  Kruger,  446 

Jacobs,  Marcus  &  Co. ;  Harris  v.  (App.),  492 

JenkinsoD,  In   re;    ex  parte  Nottingham  &c. 

Bank,  601 
Jeuchner ;  Hermann  v.  (App.),  340 
Jones ;  Aspey  v.  (App.),  98 

V.  Mayor  &c.  of  laverpool,  346 

Joseph  r.  Lyons  (App.),  1 

Kimber  v.  Paravicini,  471 

Kirkpatrick ;  Broughton  k  Plas  Power  and  Coal 

Co.  v.,  268 
Knight  V.  Bowers  (M.C.  108),  616 

V.  Clarke  (App.),  609 

Eoster  v.  Park  (App.),  389 
Kriiger ;  Jackson  v.,  446 

Lancashire  and  Cheshire  Telephone  Co.  v.  Man- 
chester Overseers  (M.C.  63),  398 
._  Justices ;  Over  Darwen  v.  (M.C.  61),  238 
Lancaster  Justices ;  Newton- in-Makerfield  Com- 
missioners V.  (M.C.  1),  123 
Lane  v.  Collins  (M.C.  76),  329 
Langriville,  Overseers  of ;  Regina  v.,  124 
Last  V.  London  Assurance  Corporation  (App.),  4 
La  very  ;  Barker  v.  (App.}.  241 


Law  Life  Assurance  Soc. ;  Trower  r.  (App.),  407 

Leaker ;  Symons  v.,  480 

Lea  V.  Parker  (App.),  38 

Leigh  V.  Dickeson  (App.),  18 

Levels  of  Fobbing  Commiflsioners;  Begins  v. 

(M.C.  89),  401 
Lewis ;  Bowen  t?.  (H.L.),  66 
Lightbound  v.  Higher  Bebington  Local  Board 

(M.C.  130),  639 
Limpus  r.  Arnold  (App.),  86 
Line  r.  Warren,  146 

—  V.  Warren,  Checkley,and  Bromwich(App.), 
291 

Linton  v.  Linton  (App.),  629 
Liverpool,  Mayor  &c.  of ;  Jones  r.,  345 
Llanelian,  Overseers  of;    Mersey  Docks   and 

Harbour  Board  v.  (App.),  49 
Local  Government  Board ;  Regina  v.  (M.C.  104), 

496 
London  and  County  Banking  Co. ;  Croft  v.  (App.), 

277 

—  ko.  Fire  Insurance  Co.  v.  British  American 
Association,  302 

.— -  and  Yorkshire  Banking  Co.  r.  Belton,  668 
^—  and  Yorkshire  Bank  v.  Cooper  (App.),  496 

—  Assurance  Corporation ;  Last  r.  (App.),  4 
School  Board  v.  Wood,  682 

Lowe  V.  Fox  (App.),  661 
Lucas  k  Aird ;  Claxton  v.,  301 
Lund  V.  Campbell  (App.),  281 
Lyons ;  Joseph  r.  (App.),  1 

M'Cartan  r.  North  Eastern  RaiL  Co.,  441 
McGregor;  Mogul  Steamship  Co.  r.,  640 
Mclll wraith  r.  Green  (App.),  41 
Magee,  In  re ;  ex  parte  Magee,  394 
Manchester  Overseers ;  LancashLre  k  Cheshire 

Telephone  Co.  r.  (M.C.  63),  398 
,  Sheffield,  and  Lincolnshire  Railway  Co.  r. 

Denaby  Main  Colliery  Co.  (App.),  103 
Mansel,  In  re ;  ex  parte  Newitt  (App.),  246 
Marsh,  In  re ;  ex  parte  Marsh  (App.),  667 
Maughan,  In  re ;  ex  parte  The  Tnistee,  128 
Melliss  r.  Shirley  Local  Board,  408 
Merchants'     Marine    Insurance    Co.    (Lim.) 

Stewart  k  Co.  r.,  387 
Mercier ;  Williams  r.  (H.Ti.),  148 
Mersey  Docks  and  Harbour  Board  v.  Tilanelian 

Overseers  TApp.),  49 
Merthyr  TydOl  Justices;  B^^ina  v.  (M.O.  78)» 

322 
Messageries    Maritimes    de    France;    Walter 

Nutter  k  Co.  v.,  627 
Metropolitan  Bank  v.  Pooley  (H.L.),  449 
Board  of  Works  v,  Anthony  k  Co.  (M.C. 

39),  121 
Midland  RaU.  Co. ;  MUlwaid  «.,  202 
Milbum ;  Swinburne  r.  (H.L.),  6 
Miles,  Ex  parte ;  in  re  Isaacs  (App.),  666 
Millward  v.  Midland  Rail.  Co.,  202 
Milner,  In  re ;  ex  parte  Milner  (App.),  426 
Mogg  V.  Clark,  334 

Mogul  Steamship  Co.  v.  McGregor  k  Co.,  540 
Moore,  Ex  parte ;  in  re  Faithfull  (App.),  190 
Morgan  ;  Page  r.  (App.),  434 
Myer ;  Webster  r.  (App.),  101 


J 


VOL.  64.] 


TABLE  OP  CASES. 


X^ 


National  Employment  Assoc.;  Newlands  v. 
(App.),  428 

Neal ;  Weldon  v.,  399 

Neck,  In  re ;  ex  parte  Broad  (App.),  79 

Nelson ;  Farrer  r.,  385 

Newitt,  Ex  parte ;  in  re  Mansel  (App.),  245 

Newlands  v.  National  Employment  Aasoc.( App.), 
428 

Newton-in-Makerfield  Improvement  Conunis- 
Bioners  v.  Lancashire  Josticee  (M.C.  1)»  123 

North- Eastern  Bail.  Ck>.  and  Wadham,  Arbitra- 
tion between.  In  re,  343 

;  M'Cartan  r.,  441 

Nottingham  ice.  Bank,  Ex  parte ;  in  re  Jenkin- 
son,  601 

Patent  Brick  Co.  r.  Bntler,  545 

Nugent ;  Qr^bert-Borgnis  v.  (App.),  51 1 

Nntter  k  Co.  v.  Messageries  Maritimesde  France, 
627 

Oastler,  Ex  parte ;  in  re  Frledlander  (App.),  23 
Ocean  Steamship  Co. ;  Anderson,  Tritton  k  Co. 

r.  (App.)t  192 
Official  ReceiFer,  Ex  parte ;  in  re  Ryley,  420 
Over  Darwen    Mayor    r.    Lancashire  Justices 

(M.C.  51),  238 

Page  V,  Morgan  (App.),  484 

Paravicini ;  Kimber  v.,  474 

Park  ;  Koster  v.  (App.),  389 

Parker,  In  re ;  ex  parte  Board  of  Trade  (App.), 

372 
^— -  k  Co.,  In  re ;  ex  parte  Turquand  (App.), 

242 

;  Lea  r.  (App.),  38 

Pawley  ;  Saunders  r.,  199 

Pearce,  In  re ;  ex  parte  Crosthwaite,  316 

r.  Foster  (App.),  432 

Pearsall ;  Brierley  HiU  Local  Board  r.  (H.L.),  25 
Perry  v.  Bamett,  351 ;  (App.),  466 
Pickera^ll ;  Carson  v.,  312 ;  (App.),  484 
Player,  In  re  ;  ex  parte  Harvey  (No.  1),  553 

(No.  2),  554 

Plumstead  District  Board  of  Works;   Spaok- 

man  ^.  (M.C.  81),  422 
Pooley ;  Metropolitan  Bank  v,  (H.L.),  449 
Poppleton,  Ex  parte ;  in  re  Thomas,  336 
Portsmouthy  Mayor  of,  v.  Smith  (H.L.),  473 
Prichard  v.  Pricl^ard,  30 

Railway   Passengers*   Assnranoe  Co.;   Fox  r. 

(App.),  505 
Bawhns ;  Regina  v.,  557 
Regent's  Canal,  &o..  Rail.  Co. ;  Allan  r.  201 
Regina  v.  Biron  (M.C.  77),  389 

V.  Clark  (M.C.  66),  370 

r.  Dibbin  (App.),  557 

^^■^■^  r.  Essex,  459 

r.  Judge  of  City  of  London  Court  and 

Claxton  and  Maskell,  330 

r.  Langriville,  Overseers  of,  124 

V.  Levels  of  Fobbing  Conunissioners  (M.C. 

89),  401 
V.  Local  Government  Board  (M.C.   104), 

496 
. r.  Mayor  ke.  of  Wigan,  338 


Regina  v.  Merthyr  TydEl  Justices  (M.C.  78),  322 

—  r.  Rawlins  (App.),  557 

r.  Registrar  of  Greenwich  County  Court 

(App.),  392 
V.  St.  Mary,  Islington  (M.C.  110;  (App.), 

146) ;  508  ;  (App.),  682 
St.    Mary  Magdalen,  Bermondsey  (M.C. 

68),  329 

•.  Sibley  (M.C.  23),  257 

V.  Staffordshire  Justices  (M.C.  17)»  173 

i—  V,  Stepney  Union  (M.C.  12),  91 

V.  Whitfield  (M.C.  113),  508 

;  Yates  v.  (App.),  258 

Reid  k  Son,  Ex  piute ;  in  re  Gillespie  k  Co..  342 
Revell,  Ex  parte;   in    re   ToUemache,  No.  I 

(App.),  89 

No.  2  (App.),  92 

Reynolds  k  Co.,  Ex  parte ;  in  re  Bamett  (App.), 

354 
Rhodes,  In  re ;  ex  parte  Heyworth  (App.),  198 
Richards  r.  West  Middlesex    Water  Co.    and 

Newton,  551 
Ridgway,  In  re ;  ex  parte  Ridgway,  570 

r.  Ward  (M.C.  30),  176 

River  Dee  Co. ;  Wenlock  r.  (H.L.),  577 
Robinson ;  Crabtree  v.,  544 

;  Hallas  v.  (App.),  364 

;  Todd  r.  (App.),  47 

Routh,  Ex  parte ;  in  re  Whitehead,  88,  240 

Russell ;  Bryson  v.  (App.),  144 

Ryley,  In  re ;  ex  parte  Official  Receiver,  420 

Bacerdoti ;  Sykes  v.  (App.),  560 

St.  John's,  Hampstead.  r.  Hoopel  (M.C.  147), 

601 
St.  Mary  Abbotts,  Kensington ;  Gaslight  k  Coke 

Co.  r.  (App.),  414 
Islington ;  Regina  r.  (M.C.  110),  508 

—  Magdalen,  Bermondsey ;  Regina  r.  (M.C. 
68).  329 

Salaman,  In  re  ;  ex  parte  Salaman  (App.),  238 
Salkeld,  In  re ;  ex  parte  Good  (App.),  96 
Sanders,  In  re  ;  ex  parte  Sezgeant,  831 

—  r.  Davis,  576 

Sandes ;  Emeny  v.  (App.).  82 

Sandwell,  In  re  ;  ex  parte  Zerfass,  323 

Saunders  p,  Pawley,  199 

Savage ;  Bridger  r.  (App.),  464 

Saywood  v.  Cross,  17 

Sergeant,  Ex  parte ;  in  re  Sanders,  331 

Sewell  V.  Burdick  (H.L.),  156 

Seymour  v.  Bridge,  347 

Sheffield  and  Yorkshire  Permanent  Building 
Society  r.  Harrison  (App.),  16 

Shirley  Local  Board ;  Melliss  v.,  408 

Shoolbred,  Ex  parte ;  in  re  Angell  (App.),  87 

Sibeth,  Ex  parte ;  in  re  Sibeth  (App.),  328 

Sibley  v,  Higgs,  526 

;  Regina  r.  (M.C.  23),  257 

Skinner  r.  City  of  London  Marine  Insur.  Cor- 
poration (App.),  437 

Smith;  Booth  v.  (App.),  119 

V.  Critchfield  (App  ),  366 

V.  Dart  k  Sons,  121 

— —  Ex  parte ;  in  re  Hepburn,  422 

;  Fox  r.  (App.),  289 


xlvi 


' « '4ttJIEEN'S  BHRCH  DIVISION. 


pT.S. 


Smith ;  Portsmouth,  Mayor  of,tff.  (H.L.)f  478 

Snow  V.  Hill  (M.C.  96),  419 

Soci6t6  G6n6rale  de  Paris  r.  Tramways  Union 

Co.  (Lim.)  (App.),  177 
South  Eastern  Bail.  Co. ;  Hawes  &  So;^  v.,  174 
Southall ;  BoUen  v.,  589 
Spackman    r.    Plumstead   District   Board    of 

Works  (M.C.  81),  422 
Staffordshire  Justices ;  Begina  v.  (M.C.  17),  173 
Stephenson,  In  re  Arbitration  between  Chaplain 

&C.  of  Wiggeston  Hospital  and,  248 
Stepney  Union  ;  Begina  r.  (M.C.  12),  91 
Stewart  &  Co.  r.  Merchants'  Marine  Insoranoe 

Co.  (Lim.),  887 
Stock  ;  Inglis  v.  (H.L.),  582  , 

Sase  and  Sibeth,  In  re ;  ex  parte  Dever  (App.), 

390 
Svensden  v.  Wallace  (H.L.),  497 
Swinburne  v.  Milbum  (H.L.),  6 
Swire ;  Cookson  v.  (B.L.),  249 
Sykes  v.  Saoerdoti  (App.),  660 
Symons  v.  Leaker,  480 

Tate  Sc  Son  v.  Hyslop  (App.),  592 
Taylor ;  Hirst  r.,  310 
Teal ;  Barlow  «„  400 ;  (App.),  564 
Thomas,  In  re ;  ez  parte  Poppleton,  886 
Thompson  and  Wright,  In  re,  32 

;  Waye  v.  (M.C.  140).  603 

;  Berkeley  v.  (M.C.  67),  322 

Thornton ;  Fellows  v.,  279 

Todd  V.  Bobinson  (App.),  47 

Tollemache,  In  re ;  ex  parte  Anderson  (App.), 

383 

In  re ;  ex  parte  Boxdiam  (App.),  388 

ex  parte  Bevdl  (No.  1)  (App.),  89 
(No.  2)  (App.),  92 
Toward  5c  Co.,  In  re ;  ex<{Mu:te  The  Trustee,  126 
Tramways  Union  Co.  (Lim.) ;  Soci6t6  Q6n6rale 

de  Paris  r.  C'^PP)*  177 
Trechmann ;  (Gardner  k  Sons  v.  (App.),  515 
Trower  v.  Law  Life  Assurance  %oo,  (App.),  407 
Tumbnll  v.  Fonnan  (App.),  489 
Turquand,  Bx  parte  ;  in  re  Parker  &  Co.  (App.), 

242 


Usher;  Agnew  r.,  871 

Uzielli  r.  Boston  Marine  InMr.  Co.  (App.),  142 

Yoinet  v.  Barrett,  521 

Wadham  and  Korth^Eastem  BaiL  do.,  Arbitra- 
tion between.  In  ra,  348 
Wallace,  Ex  parte ;  in  re  Wallace  (App.),  293 

—  In  re ;  ex  parte  Creditors  (App.),  382 
^— ;  Svensden  v.  (H.L.),  497 
Wallingfbrd ;  Edmunds  v,  (App.),  305 
Walter  Nutter  &  Co.  v.  Measageries  Maritimea 

de  France,  527 
Waid  ;  Hidgway  r.  (M.C.  20),  176 
Warren,  Ex  parte ;  in  re  Holland  (App.),  320 
— ;  Line  v.,  146 

—  Checkley,  and  Bromwich ;  Line  v.  (App.), 
291 

Waterhouae&  Co.  v.  Gilbert  (App.),  440 

Watts ;  Bournemouth  Commissioners  v.,  93 

Waye  «.  Thompson  (M.C.  140),  603 

Webster  r.  Armstrong,  236 

V,  Myer  (App.),  101 

W^ruelin  r.  Wyatt,  808 

Weldoki  V.  De  Bathe  (App.),  113 

V.  Neal,  399 

Wenlock  «.  Bi^er  Dee  Co.  (H.L.),  577 

West  Middlesex  Water  Oo. ;  Coleman  vl 
(M.C.  70),  343 

— —  — —  _ ;  Bichaida  «.,  651 

Wheatley ;  Blosse  v.,  289 

White,  Ex  parte ;  in  re  White  (App.),  884 

Whitehead,  In  re ;  ex  parte  Bouth,  88 ;  240 

Whitfield ;  Daniel  v.  (M.C.  134),  520 

;  Begina  r.  (M.C.  113),  506 

Wigan,  Mayor  of;  Begina  v.,  338 

Wiggeston  Hospital  Chaplain  &&»  In  re  Arbi- 
tration between,  and  Stephenson,  248 

Williams  v.  Mercier  (H.L.),  148 

Wood ;  Hasker  v.  (App.),  419 

^— ;  London  School  Board  •.,  582 

Wyatt ;  Weguelin  v.,  308 

m 

Tales  V.  Beg^  (App.),  258 

Toung,  garnishee  (Fellows  v,  lliomton),  279 


Uren ;  Bristol  Waterworks  Co.  r.  (M.0. 97),  480      Zerfass,  Ex  parte;  in  re  SandweU,  323 


Pbiktsd  bt  S^txx0WOODb  k  Co. 
54  Cbracechurch  Street  i  and  New-street  Square. 


/f 


•  •• 


•  «  « 


